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A 


ABATEMENT  AND  REVIVAL. 
Survival  of  action:  Breach  of  prom- 
ise of  marriage:  special  damages. 

701 
ABUTTING   OWNERS. 

See  under  Easements ;  Eminent  Domain; 
Highways;  Nuisance;  Restrictions 
and  Restrictive  Agreements  as  to 
Use  of  Property;  Waters  and 
Watercourses. 
ACCIDENT. 

See  Insurance;  Torts. 
ACCOMMODATION  PAPER. 

Ste  under  Bills  and  Notes. 
ACCRETION. 

See  also  Waters  and  Watercourses. 
Right  of  riparian  owner  to  artificial 
extensions  of  his  bank.  702 

ACQUIESCENCE  FOR  DETECTION 

See  under  Criminal  Law. 
ACTIONS. 

See  Limitation  of  Action;   Trover  and 
Conversion. 
ACTS   OF   BANKRUPTCY. 

See  under  Bankruptcy. 
ADJOINING  LANDOWNERS. 

See  under  Easements;   Nuisance;  Re- 
strictions   and    Restrictive    Agree- 
ments as  to  Use  of  Property;  Wa- 
ters and  Watercourses. 
ADMINISTRATION. 

Of  estates,  see  Descent  and  Distribu- 
tion; Executors  and  Administrators; 
Legacies    and    Devises;    Powers; 
Wills. 
ADMINISTRATIVE  LAW. 
See  Constitutional  Law. 
Essentials  of   hearing  before  adminis- 
trative board  acting  judicially. 

808 
ADMIRALTY. 

Jurisdiction:     Aeroplane    fallen    in 
navigable  waters.  200,  203 

ADMISSIONS. 
See  under  Evidence. 


AGENCY. 

See  also  Master  and  Servant. 

Particular  classes  of  agents:  see  At- 
torneys; Banks  and  Banking; 
Carriers;  Corporations;  Municipal 
Corporations. 

Nature  and  incidents  of  the  rela- 
tion: Father's  liability  for  son's 
use  of  family  automobile.  91,  100 
Sale  by  agent  to  himself.  623 

Principal's  liability  to  third  per- 
sons in  tort:  Bailee:  liability  for 
wilful  misconduct  of  servant.    loi 

Principal's  liability  for  acts  of 
independent  contractor:  Lia- 
bility for  explosives.  100 

ALIENS. 

Status  of  alien  enemies  in  courts  of 
belligerent.  312,  317 

ALTERATION  OF  INSTRUMENTS. 

See  under  Bills  and  Notes. 

ANIMALS. 

Damage  to  persons  and  chattels  by 

animals:    Injury  to  young  child 

in  consequence  of  negligence  of 

custodian.  513 

ANOMALOUS  INDORSER. 

See  under  Bills  and  Notes. 

APPEAL  AND  ERROR. 

See  also  Criminal  Law;  New  Trial. 

Determination  and  disposition  of 
cause:  Reversal  of  judgment  al- 
though no  assignment  of  error  up- 
held by  majority  of  court.        424 

APPOINTMENT,   POWER  OF. 

See  under  Powers. 

ASSAULT  AND  BATTERY. 

See  also  Criminal  Law. 
Civil  liability:  Defenses:  consent  of 
victim  of  statutory  rape.  100 

ASSIGNMENTS  FOR  CREDITORS. 

See  Bankruptcy. 

ATTEMPT. 

See  Criminal  Law. 
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ATTORNEYS. 
Relation    between    attorney   and 
client:    Measure  of  damages  for 
discharge  without  cause.  loi 


Neghgent    misrepresentation    as    to 
security.  525 

AUTOMOBILES. 

See  Negligence;  Torts. 


B 


BAGGAGE. 

See  under  Carriers. 
BAILMENTS. 

See  also  Carriers;  Pledges;  Trover  and 

Conversion;    Warehousemen. 
Bailor  and  bailee:    Liability  of  in- 
fant bailee  for  conversion.        521 
Liability  of  bailee  for  wilful  miscon- 
duct of  servant.  loi 
BANKRUPTCY. 

See  also  Landlord  and  Tenant;  Limita- 
tion of  Action;   Pledges. 
State  bankruptcy  and  insolvency 
laws:     Effect  of  general  assign- 
ment under  state  laws.  516 
Bankruptcy    Act    of    1898    and 
amendments: 
§  I  a  (19).  515 
§  3  a  (2).  204 
§  3  a  (3).                                          703 
§  5  a,  c,  h.                                       515 
§  II  (1910).                              204,  210 
§  13  b  (1903).  204 
§  14                      N                            318 
§  18  g.                                              318 
§  47  a  (2)  (1910).                   204,  318 
§  57  i.                                               702 
§  60  b  (1903)  (1910).                     204 
§  60  c.                                              317 
§  64  b  (s).                                         703 
§  67  f.                                               703 
§  70  e.                                              703 
§  70  f.                                               318 
Discharge:    Effect  of  discharge  on 
sureties,  contingent  claim  to  in- 
demnity.                                     702 
Fraudulent  conveyances :  Insurance 
on    property    fraudulently    con- 
veyed.                                           514 
Voluntary  settlements  under  Eng- 
lish bankruptcy  statute.           514 
Liens,     dissolution    of:     Lien    ac- 
quired   within    four    months    on 
property  fraudulently  conveyed. 

703 
Preservation  of  liens  given  in  good 
faith  for  present  consideration. 

204 
Validity    of    pledge    redeliveed    to 
pledgor  as  agent.  211 

Partnership  cases:  Effect  of  dis- 
charge of  firm  on  liability  of  non- 
bankrupt  partners.  515 


Preferences:    Effect  of  re-transfer  to 
debtor  before  petition.  317 

Intent  of  debtor:  importance  of  mo- 
tive under  Irish  Act.  203 
Necessity  of  intent  to  prefer  under 
national  bankruptcy  act:    effect 
of  amendment  of  19 10.              204 
Procedure  and  practice:    Dismissal 
of  voluntary  proceedings  by  con- 
sent after  adjudication.            318 
Power  to  enjoin  suits  in  other  courts 
and  effect  on  running  of  statute  of 
limitations.                                    210 
Property  passing  to  trustee :  Effect 
of    19 10    amendment    in    states 
where  dower  is  chattel  for  pay- 
ment of  husband's  debts.          318 
Rights  of  action  arising  upon  con- 
tract:  effect  of  amendment  1910. 

204 
BANKS  AND  BANKING. 
See  also  Trusts. 
Forged  instruments,   see  under  Bills 

and  Notes. 
Deposits:  Duty  of  depositor  to  notify 
bank  of  forged  indorsement.     319 
Collections:    Liability  for  negligence 
of  correspondent  bank.  205 

Nature    of    liability    of    depositary 
bank.  205 

Liability  of  collecting  bank  in  gar- 
nishment proceedings.  623 
BELLIGERENCY. 

See  War. 
BILLS   AND   NOTES. 

See  also,  Banks  and  Banking;  Conflict 

of  Laws. 

Negotiable  Instrimients  Law: 

§  5.  808 

§  27.  103 

§  52.  103 

§  55-  424 

§  57.  424 

§  S8.  624 

§  119.  102,  624 

§  120.  102,  624 

§  121.  102 

§  192.  102,  624 

§  196.  102 

Formal    requisites:      Provision    to 

apply  collateral  security  to  any 

indebtedness  to  the  holder.     808 

Anomalous    indorser:     Rights    of 
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anomalous  indorser  who  has  paid 
holder  in  due  course.  102 

Purchasers  for  value  without  no- 
tice :  Purchaser  with  notice  from 
an  innocent  pledgee.  103 

Payment  and  discharge:  Morato- 
rium :  accommodation  acceptor 
not  bound  to  invoke  it  for  benefit 
of  accommodated  party.  407 

Defenses :  Extension  of  time  to  prin- 
cipal joint-maker  as  defense  to 
surety.  102 

Release  of  security  by  payee  without 
assent  of  surety  co-maker:  Nego- 
tiable Instruments  Law.  624 

Checks:   Duty  of  depositor  to  notify 

bank  of  forged  indorsement.    319 

Gifts  causa  mortis:  gift  of  donor's 

own  check.  325 


Negligence    of    drawer:     negligent 

use  of  protectograph.  624 

Statutes :      Negotiable    Instruments 

Law:    effect   on   statute   making 

usurious  notes  void.  424 

BILLS   OF  LADING. 

See  under  Carriers;  Sales. 
BONDS. 

See  also.  Constitutional  Law;  Suretyship; 

Taxation. 

Negligent  reissue  by  obligor  under 

forged  indorsement:  Rights  of 

bond  fide  purchaser.  625 

BREACH  OF  MARRIAGE  PROMISE. 

Survival  of  action:   special  damages. 

701 
BRIBERY. 

See  Criminal  Law. 


CAPTURE. 

See  War. 
CARRIERS. 

See  also  Illegal  Contracts;  Interstate 
Commerce;  Public  Service  Com- 
panies; Railroads;  Restraint  of 
Trade;  Street  Railways. 

Federal  regulation:  Power  of  In- 
terstate Commerce  Commission 
to  regulate  intrastate  rates.  34-81, 

113 
Regulation  of  interstate  pipe  lines 
not  professing  public  carriage. 

84,  104 
The   Federal   Employers'   Liability 
Act.  163-185 

The  Five  Per  Cent  Rate  Cases. 

97,  413 
Duty  to  transport  and  deliver: 
Right  of  consignor  to  sue.  517 
Discrimination  and  overcharge : 
Mistake:  liability  for  quoting 
published  rate  no  longer  applica- 
ble because  of  change  in  name  of 
station.  516 

Limitation  of  liability:  In  general. 

550-564 
Carriers  of  goods:  contractual  limi- 
tation of  liability.  551-556 
Carriers  of  passengers:    contractual 
limitation  of  liability.        559-560 
Effect   of   agreed   valuation:     Car- 
mack  Amendment.            556-557 
Effect  of  notice  filed  with  public 
service  commission.  517 
Passengers:   who  are  passengers: 
Gratuitous    carriage     by    custom: 


effect  of  violation  of  statute 
against  free  transportation.     320 

Passengers :  e  j  ection  of  passengers : 
Refusal  to  pay  unlawful  fare.   206 

Passengers:  injuries  to  passengers: 
Right  to  recover  for  insults  of  a 
servant  although  subject  to  ejec- 
tion. 620,  626 

Sleeping  cars:    Liability  for  loss  of 

baggage.  104 

Segregation  of  negroes  in.    417,  425 

Loss  or  injury  to  goods:  Liability 
for  negligent  mutilation  of  dead 
body.  322 

CHARACTER. 

Evidence  of,  see  under  Evidence. 

CHARITIES    AND    TRUSTS     FOR 
CHARITABLE   USES. 

See  Trusts, 

CHARTERS. 

See  under  Corporations. 
CHECKS. 

See  under  Banks  and  Banking;  Bills 
and  Notes. 

CHOSES  IN  ACTION. 

Situs  of,  see  under  Conflict  of  Laws. 
CITIES. 

See  Municipal  Corporations. 

CLASS  LEGISLATI9N. 

See  under  Constitutional  Law  {Privi- 
leges and  Immunities;  Class  Legis- 
lation) . 

COLLATERAL   SECURITY. 

See  Pledges. 


Vol.  XXVIII] 


TABLE  OF  CONTENTS 


Vll 


References  in  heavy-faced  type  are  to  Notes;  in  plain  type  to  Recent  Cases;  and  in  italicized  type 
to  Articles. 


COLLECTION. 

See  Banks  and  Banking. 
COMBINATIONS. 

See  Interstate  Commerce;    Restraint  of 
Trade;   Trade  Unions. 
COMMERCE. 

See  Constitutional  Law;  Foreign  Com- 
merce;  Interstate  Commerce;    Re- 
straint of  Trade. 
COMMON  LAW. 

Federal  legislation  and  state  common 
law.  i^i-iyj 

COMPENSATION. 

See  under  Eminent  Domain;   Specific 
Performance. 
COMPETITION. 

See  under  Restraint  of  Trade. 
COMPOSITION  WITH  CREDITORS. 

See  under  Bankruptcy. 
CONFESSIONS. 

See  under  Evidence. 
CONFLICT   OF   LAWS. 

See  also  Constitutional  Law;  Domicile; 

Federal  Courts;   Taxation. 
Recognition  of  foreign  judgments: 
Comity  in  international  law. 

Situs  of  choses  m  action:  Situs  of 
promissory  notes  for  purposes  of 
taxation.  104 

Taxation  of  foreign  corporation  on 
credits  in  hands  of  local  agent.  214 
Jurisdiction  for    divorce:    Conclu- 
siveness of  decree  in  divorce  pro- 
ceedings  in    which   both   parties 
before  court  as  to  jurisdiction  of 
court  to  grant  divorce.     471-472 
General  discussion  of  requirements 
for  jurisdiction:  Haddock  v.  Had- 
dock. ^      ^  457-472 
Judicial  separation  in  England.   425 
Matrimonial  domicile.  46g 
Separate  domicile  of  wife.     196,  207 
Testamentary  succession :  Enhance- 
ment of  testamentary  capacity  by 
change  of  domicile.                    809 
Obligations  ex  delicto :  creation  and 
enforcement:     Action   by  per- 
sonal representative  for  tort  com- 
mitted under  foreign  statute  which 
vested  right  in  beneficiary;       518 
Recovery    under    workmen's    com- 
pensation statute  of  place  of  in- 
jury while  employed  under  con- 
tract made  elsewhere.                524 
EfiEect  and  performance  of  con- 
tracts:   Effect  of  moratorium  at 
place  of  payment.                      407 
Rights  and  obligations  of  foreign 
corporations:    Assessment  upon 


member  of  foreign  mutual  benefit 
insurance  association  authorized 
by  statute  of  corporation's  dom- 
icile. 797,  808 
Right  of  state  to  expel  foreign  cor- 
poration for  resorting  to  federal 
courts.  304,  320 

CONSENT. 

See  under  Assault  and  Battery;  Crim- 
inal Law. 

CONSIDERATION. 

Illegal  consideration,  see  under  Illegal 

Contracts. 
Theories  of  consideration:    Mutu- 
ality of  engagement  or  undertak- 
ing as  consideration.  121-134 
Mutual  promises  as  consideration  for 
each  other.  123-133 
What   constitutes   consideration: 
Conditional  promises  as  consider- 
ation.                                   126-128 
Illusory  promises.                   131-132 
Voidable  promises  as  consideration. 
128-131 
CONSPIRACY. 

See  under  Restraint  of  Trade;  Trade 
Unions. 

CONSTITUTIONAL  LAW. 

See  also  Aliens;  Conflict  of  Laws;  Em- 
inent Domain;  Extradition;  Fed- 
eral Courts;  Foreign  Corporations; 
Habeas  Corpus;  Insurance;  In- 
terstate Commerce;  Municipal 
Corporations;  Police  Power;  Tax- 
ation. 

Nature  and  development  of  con- 
stitutional government:  His- 
tory of  right  to  keep  and  bear 
arms.    ^  473-477 

Salient   differences   between   Cana- 
dian and  United  States  Constitu- 
tions. ^  568-569 
The  veto  power  in  Canadian  legisla- 
tion. 578-579 

Construction,  operation,  and  en- 
forcement of  constitutions : 
Commerce  "  among  the  several 
states":  judicial  construction  of. 
34-8iy  294-298 
Effect  of  removal  of  constitutional 
restriction  on  unconstitutional 
statute.  233-234 

Judicial  review  of  legislation  in  Can- 
ada. 565-588 

Powers  of  the  executive :  Delegation 
of  legislative  power  to  the  execu- 
tive: implied  authority  to  with- 
draw public  lands  from  entry. 

613,  628 

Powers  of  judiciary:    Comparisons 
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between  judicial  review  in  Canada 
and  in  United  States.        582-588 
Enjoining  state  oflScials  from  hold- 
ing unauthorized  elections.      309, 

327 
Judicial  review  of  legislation  in  Can- 
ada:   practice  of  provincial  and 
dominion  courts.  570-574 

Jurisdiction  of  United  States  Su- 
preme Court  to  review  cases  in- 
volving federal  right  in  state 
courts.  408 

Review  of  Canadian  legislation  by- 
Judicial  Committee  of  English 
Privy  Council.  574-577 

Powers  of  legislature:  taxation: 
Stamp  tax  on  bill  of  costs  in  state 
court.  705 

State  power  to  tax  proceeds  of  inter- 
state commerce.  93,  115 
Powers  of  legislature:   delegation 
of  powers:    Delegation  of  power 
to  Interstate  Commerce  Commis- 
sion to  fix  rates.  no 
Power  to  classify  taxable  businesses. 
95,  IDS 
Powers  of  legislature:  territories: 
Whether  federal  ownership  of  wa- 
ter rights  in  public  domain. 

286-2gi 
Powers    of    legislature:     implied 
powers:     Federal   disposition   of 
state  waters  in  priority  states. 

270-293 

Federal    protection    of    migratory 

birds.  112 

Impairment  of  the  obligation  of 

contracts :  Contract  by  state  not 

to  exercise  the  rate-making  power. 

627 
Rights  of  lessee  of  property  exempted 
from  taxation  by  legislative  con- 
tract. 703 
Trial  by  jury:  Trial  of  civil  offender 
by  military  commission.       415,  425 
Due  process  of  law :  Carrier  required 
to  perform  terminal  haulage  for 
another.                             799,  809 
Ex  parte  divorce  and  the  Fourteenth 
Amendment.                       464-465 
Legislative  divorce   and   the  Four- 
teenth Amendment.           459-464 
■   Minimum  wage  for  women  and  chil- 
dren: constitutionality.     89,  105 
Reception  of  verdict  in  prisoner's 
absence.                             793,  810 
Requiring  delivery  of  cars  to  con- 
necting carrier.                 799,  810 
Right  to  hear  adverse  evidence  in 
hearing     before     administrative 
board.                               198,  207 


State  regulation  of  insurance  rates. 
84,  113 

State  regulation  of  sale  of  stocks, 
bonds,  and  other  securities.     626 

Statute  denying  compensation  for 
buildings  erected  in  line  of  plotted 
streets.  428 

Unconstitutional  conviction  under 
valid  statute:    mob  violence. 

793,  810 

Warehouse  receipt  made  conclusive 
evidence.  627 

Personal  rights:  civil,  political, 
and  religious :  Eugenic  marriage 
laws :  constitutionality  of  Wiscon- 
sin statute.  112 

Liberty  to  contract:  establishment 
of  minimum  wage  for  women  and 
children.  89,  105 

regulation  of  hours  of  labor. 

704 

statute  forbidding  exaction  of 

agreement  not  to  belong  to  labor 

union  as  condition  of  employment. 

496,  518 

statute  requiring  corporations 

to  give  true  reason  for  discharging 
employees.  496,  519 

statute  requiring  employers  to 

give  employees  one  day  of  rest  in 
seven.  496,  519 

statutes  restricting  employ- 
ment of  aliens. 

496,  519,  628 
Trial  of  civil  offender  by  military 
commission.  415,  425 

Protection  of  private  rights  against 
legislative  encroachment  in  Can- 
ada. 579-5S2 
Right  to  keep  and  bear  arms. 

473-477 

Right  to  vote.  810 

Privileges,  immunities,  and  class 
legislation:  Personal  discrim- 
ination: segregation  of  negroes  in 
Pullman  cars.  417,  425 

Right  of  a  state  to  expel  foreign 
corporation  for  resorting  to  federal 
courts.  304,  320 

Statute  prohibiting  use  of  red  flags 
in  parades.  331 

Validity  of  state  anti-trust  act  ex- 
empting combinations  of  labor. 

CONSTRUCTION. 

Of  constitutional  provisions,  see  Con- 
stitutional Law. 

Of  contracts,  see  under  Contracts;  In- 
surance. 

Of  wills,  see  Legacies  and  Devises; 
Wills. 
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CONSTRUCTIVE  TRUSTS. 
Nature  and  limitations  of  doc- 
trine: Bequests  or  devises  in- 
duced by  promises  on  active  so- 
licitation, with  fraudulent  intent 
at  the  time  of  promising,  or  by  one 
in  a  special  confidential  relation- 
ship. 372-37^ 

Constructive  trusts  based  on  prom- 
ises made  to  secure  bequests,  de- 
vises, or  intestate  succession. 

237-269,  3^^-393 

Illegal  promises  by  legatee  or  de- 
visee. 372 

Promises  by  legatee  or  devisee  to 
hold  for,  or  to  pay  or  convey  to 
others,  designated  to  him  in  tes- 
tator's lifetime,  inducing  the  revo- 
cation or  modification  of  the 
legacy  or  devise.  379-381 

Promises  by  legatee  or  devisee  to 
testator  to  hold  for,  or  to  pay  or 
convey  to  others,  whose  names 
are  communicated  to  him  in  tes- 
tator's lifetime,  and  promise  in- 
duces the  giving  of  legacy. 

369-372 

Promises  by  legatee  or  devisee  to  tes- 
tator to  hold  for,  or  to  pay  or  con- 
vey to  others  whose  names  are 
not  revealed  in  testator's  lifetime. 

367-369 

Promises  by  less  than  all  the  lega- 
tees or  devisees  who  take  as  ten- 
ants in  common  or  joint  tenants. 
3S7-391 

Promises  by  the  heir  or  next  of  kin 
to  hold  for,  or  to  pay  or  convey  to 
others,  whose  names  are  commu- 
nicated to  him  in  the  ancestor's 
lifetime,  inducing  intestacy  in 
whole  or  part.  381-382 

Tacit  promises  by  legatee  or  devisee. 
378-379 

The  policy  of  enforcing  constructive 

trusts  where  a  legacy  or  devise  or 

intestate  succession  is  secured  by 

oral  promises  which  are  broken. 

391-392 

Unattested  directions  by  testator 
not  communicated  to  legatee  or 
devisee  in  testator's  lifetime. 

366-367 

What  constitutes  a  sufficient  com- 
munication of  instructions  by  tes- 
tator to  legatee  or  devisee  of  secret 
trust.  376-378 

Where  will  discloses  that  legatee  or 

devisee  is  to  hold  in  trust  but  does 

not  disclose  the  terms.      382-387 

Misconduct    by    non-fiduciaries : 


Right  of  one  guilty  of  homicide 
without  intent  to  acquire  property 
thereby  to  inherit  from  his  victim. 

426 

Liability  of  innocent  parties:  At- 
tempted reservation  of  easements 
in  grant  of  dominant  tenement. 

628 

Effect  of  statute  of  frauds:  Be- 
quests, devises,  or  intestacies  se- 
cured by  oral  or  unattested  writ- 
ten promises  to  apply  for  others 
some  or  all  of  the  property  so  ob- 
tained. 251-269 
CONTEMPT. 

See  also  Courts;  New  Trial;  Trial. 

Acts  and  conduct  constituting 
contempt:  Case  taken  from 
jury  because  of  newspaper  com- 
ment while  it  was  pending.  605 
Procuring  institution  of  fraudulent 
suit  on  manufactured  evidence. 

CONTINGENT  REMAINDERS. 

See  Vested,  Contingent,  and  Future  In- 
terests. 
CONTRACTS. 

Capacity  of  parties,  see  Corporations; 
Infants;  Municipal  Corporations. 

Contracts  by  estoppel,  see  under  Es- 
toppel. 

Contracts  implied  in  law,  see  Quasi- 
Contracts. 

Illegality  as  a  defense,  see  Illegal  Con- 
tracts; Usury. 

Requisites,  see  Consideration. 

What  law  governs,  see  under  Conflict 
of  Laws. 

See  also  Agency;  Bailments;  Bank- 
ruptcy; Bills  and  Notes;  Bonds; 
Carriers;  Conflict  of  Laws;  Con- 
stitutional Law;  Constructive 
Trusts;  Corporations;  Damages; 
Deeds;  Equity;  Insurance;  Lim- 
itation of  Action;  Parol  Evidence 
Rule;  Public  Service  Companies; 
Reformation  of  Instruments;  Re- 
scission; Restraint  of  Trade;  Re- 
strictions and  Restrictive  Agree- 
ments as  to  Use  of  Property; 
Sales;  Speciflc  Performance;  Stat- 
ute of  Frauds;  Suretyship;  Tel- 
ephone and  Telegraph  Companies; 
Trusts;  Vendor  and  Purchaser; 
Warehousemen. 

Defenses:  in  general:  Moratorium: 
debtor  not  bound  to  invoke.    407 

Defenses :  fraud :  Misstatement  of 
principal's  minimum  selling  price 
by  agent  authorized  to  retain 
whole  surplus.  811 
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Suits  by  third  persons  not  parties 
to  the  contract:  Sole  benefi- 
ciary:   Massachusetts  law.       io6 

contract  made  by  labor  union 

for  benefit  of  its  members:    New 
York  law.  427 
effect  of  rescission  by  contract- 
ing parties.  321 
CONTRIBUTION. 

See  also  Joint  Wrongdoers. 
Shifting   of   criminal   penalty   to   one 
primarily  responsible.       687,  705 

CONTRIBUTORY  NEGLIGENCE. 

See  also  Master  and  Servant;  Negli- 
gence; Torts. 

In  general:  Effect  of  reliance  on  ob- 
servance of  speed  laws  by  defend- 
ant. 436 

Statutory  actions:  Contributory 
negligence  under  the  Federal  Em- 
ployers' Liability  Act.       163-185 

Imputed  negligence:  Injury  to 
young  child  by  wild  animal  in  con- 
sequence of  negligence  of  child's 
custodian.  513 

CONVERSION. 

See  Trover  and  Conversion. 
CONVEYANCES  AND  TRANSFERS 
OF  PROPERTY. 

See  Bankruptcy;  Corporations  (De 
Facto);  Deeds;  Easements;  Land- 
lord and  Tenant;  Mortgages;  Re- 
strictions and  Restrictive  Agree- 
ments as  to  Use  of  Property; 
Vested,  Contingent,  and  Future 
Interests. 
COPYRIGHTS. 

See  also  Patents;  Restraint  of  Trade. 

Effect  of  federal  anti-trust  laws  on 
commerce  in  copyright  articles. 

394-406 
CORPORATIONS. 

See  also  Banks  and  Banking;  Conflict 
of  Laws;  Constitutional  Law;  For- 
eign Corporations;  Interstate  Com- 
merce; Municipal  Corporations; 
Public  Service  Companies;  Rail- 
roads; Restraint  of  Trade;  Sleep- 
ing Car  Companies;  Taxation; 
Telephone  and  Telegraph  Com- 
panies. 

Distinction  between  corporation 
and  its  members :  Disregarding 
corporate  fiction:  capture  of  ves- 
sels transferred  to  domestic  cor- 
poration composed  of  alien  en- 
emies. 335 
with  respect  to  statute  of  limi- 
tations. 811 

Citizenship  and  domicile  of  corpo- 


ration: Enemy  character:  do- 
mestic corporation  composed  of 
alien  enemies.  629 

Charters:  grant,  construction, 
and  amendment:  Reformation 
of  charter  for  mistake  of  incor- 
porators. 519 

Corporations  de  facto:  Collateral 
attack:  effect  of  lease  to  corpora- 
tion lacking  general  requisites. 

313,  330 

Stockholders:  individual  liability 
to  corporation  and  creditors: 
Liability  on  stock  left  registered  in 
transferor's  name  through  cor- 
poration's fault.  422,  427 

Stockholders:    rights  incident  to 
membership :  Liability  of  direc- 
tor for  damage  to  corporation  as 
stockholder  in   another   corpora- 
tion. 409,  427 
Restriction  on  transfer  of  shares  in 
agreement  of  association.         705 
Suit  in  behalf  of  corporation:  effect 
of  prior  suit  by  another  stock- 
holder. 812 
CORPSES. 

See  Dead  Bodies. 
COURTS. 

See  also  Aliens;  Appeal  and  Error; 
Constitutional  Law;  Contempt; 
Indictment  and  Information;  In- 
ternational Law;  Jurisprudence; 
Law;  New  Trial;  Witnesses. 

Courts  of  Piepowder  and  Staple  Courts. 

13S-139 

Jurisdiction  of  United  States  Supreme 

Court  to  review  cases  involving 

federal  right  in  state  courts.    408 

COVENANTS   OF   TITLE. 

Covenants  in  leases,  see  under  Land- 
lord and  Tenant. 

COVENANTS  RUNNING  WITH  THE 
LAND. 

See  Landlord  and  Tenant;  Restrictions 
and  Restrictive  Agreements  as  to 
Use  of  Property. 

COVERTURE. 

See  Husband  and  Wife. 

CREDITORS. 

^&Q  Bankruptcy;  Corporations;  Fraud- 
ulent  Conveyances;  Partnership. 

CRIMINAL  LAW. 

See  also  Constitutional  Law;  Courts; 
Evidence;  Extradition;  Federal 
Courts;  Habeas  Corpus;  Indict- 
ment and  Information;  New  Trial; 
Pardon;  Self-Defense ;  Witnesses. 

Particular  crimes,  see  Contempt. 
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Attempt:  Whether  acceptance  of 
bribe  for  purposes  of  detection 
prevents  consummation  of  crime 
of  bribery.  321 

Statutory  offences:  White  slave 
trafi&c  act:  liability  of  the  woman 
for  conspiracy.  629 


Defenses:      Participation    to    detect 
crime.  520 

Sentence :  Effect  of  commutation. 

322 
Appeal:    Time  within  which  motion 
for  new  trial  must  be  made. 

412,  434 


D 


DAMAGES. 

See  also  Breach  of  Marriage  Promise; 
Carriers;  Dead  Bodies;  Libel  and 
Slander;  Nuisance;  Proximate 
Cause;  Railroads;  Telephone  and 
Telegraph  Companies;  Torts. 

Measure  of  damages:  contracts: 
Measure  of  damage  for  discharge 
of  attorney  without  cause.       loi 

Measure  of  damages:  tort:  Sever- 
ance from  realty:  wilful  and  inno- 
cent trespass.  706 
DANGEROUS  PREMISES. 

See  Landlord  and  Tenant;    Negligence; 
Torts. 
DE  FACTO   CORPORATIONS. 

See  under  Corporations. 
DEAD  BODIES. 

Negligent  mutilation:  right  of  recov- 
ery for  mental  anguish  by  relative 
other  than  next  of  kin.  322 

DEATH  BY  WRONGFUL  ACT. 

Statutory  liability  in  general :  Li- 
ability to  widow  who  married  de- 
ceased after  injury.  812 

Defenses    to    statutory   liability: 
Release  by  deceased.       802,  812 
DEBT. 

Discharge  of,  see  under  Bankruptcy. 

See  also  Conflict  of  Laws;  Limitation  of 
Action;    Municipal  Corporations; 
Taxation. 
DECEIT. 

See  also  Infants. 

Particular  cases:  Trade  union's  fail- 
ure to  notify  of  change  in  wage 
scale.  630 

DEEDS. 

See  also  Parol  Evidence  Rule. 

Estoppel  by  deed,  see  Estoppel. 

Construction  and  operation  in 
general :  Conveyance  by  grantor 
to  himself  and  wife.  631 

Effect  of  redelivery  of  an  unrecorded 
deed  to  the  grantor  in  order  to  di- 
vest title  from  the  grantee.      813 
DEFAMATION. 

See  Lihel  and  Slander. 


DELEGATION  OF  POWER. 

See  under  Constitutional  Law. 
DELIVERY. 

Of  deeds,  see  under  Deeds. 

See  also  Gifts. 
DEPOSITARIES. 

See  Banks  and  Banking. 

DEPOSITS. 

See  under  Banks  and  Banking. 

DESCENT  AND  DISTRIBUTION. 

See  also  Constructive  Trusts;  Executors 
and  Administrators;  Joint  Ten- 
ancy; Legacies  and  Devises;  Re- 
strictions and  Restrictive  Agree- 
ments as  to  Use  of  Property; 
Taxation;  Wills. 

Heir's  indebtedness  to  estate  as  prior 
lien  on  his  share  of  realty.         108 

Right  of  one  guilty  of  homicide  without 
intent  to  acquire  property  thereby 
to  inherit  from  his  victim.        426 

DIRECTORS. 

See  Corporations. 

DISCHARGE. 

Of  bills  and  notes,  see  under  Bills  and 

Notes. 
Of  contracts,  see  under  Contracts. 
Of  debts  by  bankruptcy  proceedings, 

see  under  Bankruptcy. 

DISCOVERY. 

Privilege:  Notes  of  previous  legal 
proceedings  made  in  anticipation 
of  future  litigation.  207 

DISSOLUTION. 

Of  partnership,  see  under  Partnership. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DIVIDENDS. 

See  Corporations. 

DIVORCE. 

See  also  Conflict  of  Laws;  Constitutional 
Law;  Domicile. 

Jurisdiction:  Conclusiveness  of  de- 
cree where  both  parties  before 
court  as  to  jurisdiction  of  court 
to  grant  divorce.  471-472 
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General    discussion:     Haddock     v. 

Haddock.  457-472 

Judicial  separation  in  England.    425 

Separate  domicile  of  wife.     196,  207 

DOCUMENTS. 

As  evidence,  see  under  Evidence. 
DOMICILE. 

See  also  Conflict  of  Laws. 
Husband  and  wife:   possibility  of  sep- 
arate domiciles.  196,  207 
Matrimonial  domicile.  46g 
DOWER. 

See  also  Specific  Performance  {Partial 
Performance  with  Compensation). 


Injunction   against   waste   to   protect 

inchoate  right  of  dower. 

615,  631 
Creation  of  dower  right  in  stranger 

apart  from  seisin  of  the  husband. 

DUE   PROCESS   OF   LAW. 

See  under  Constitutional  Law. 

DURESS. 

Money  paid  under,  see  Quasi-Contracts. 
History  of  duress  in  the  law.     357-359 

DYING  DECLARATIONS. 

See  under  Evidence. 


E 


EASEMENTS. 

See  also  Constitutional  Law;  Eminent 
Domain;   Highways;  Railroads. 

Restrictions  and  restrictive  agree- 
ments as  to  use  of  property. 
Nature  and  classes  of  easements: 
right  to  an  unobstructed  view  of 
premises  from  the  highway:  right 
of  publicity.  499,  520 

Modes  of  acquisition:  implied 
grant  and  reservation:  Effect 
of  sale  of  land  with  knowledge  of 
proposed  use  as  creating  ease- 
ment. 106 
Right  to  water  pumped  by  gasoline 
engine  on  adjoining  land.         323 

Extinguishment  of  easement:  At- 
tempted reservation  of  easements 
in  grant  of  dominant  tenement. 

628 
Extinguishment    by    eminent    do- 
main: necessity  of  notice.        323 

ELECTIONS. 

See  also  Constitutional  Law. 

Preventing  electors  from  voting  at 
congressional  election.  810 

Taxpayer's  suit  to  enjoin  illegal  elec- 
tions. 309,  327 

EMINENT   DOMAIN. 

For  what  purposes  property  may 
be  taken:  Land  condemned  by 
railroad  used  for  private  ware- 
house. 208 

What  property  can  be  taken:  Land 
already  devoted  to  the  same 
public  use.  707 

When  is  property  taken:  Loss 
caused  by  federal  shifting  of 
harbor  lines.  806,  814 

Taking  of  riparian  rights  by  emi- 
nent domain.  484-486,  4Q4 

Compensation:      Statute     denying 


compensation  for  buildings 
erected  in  line  of  plotted  streets. 

428 

Taking  of  private  way  for  public 
street.  631 

Validity  of  statute  extinguishing 
right  to  compensation  without 
notice  of  taking.  323 

EMPLOYERS'   LIABILITY  ACTS. 

See  under  Master  and  Servant. 

EQUITABLE   EASEMENTS. 

See  Restrictions   and  Restrictive  Agree- 
ments as  to  Use  of  Property. 

EQUITY. 

See  also  Constructive  Trusts;  Discovery; 
Dower;  Fraudulent  Conveyances; 
Injunctions;  Mortgages;  Nui- 
sance; Quasi-Contracts ;  Reforma- 
tion of  Instruments;  Rescission; 
Restrictions  and  Restrictive  Agree- 
ments as  to  Use  of  Property; 
Specific  Performance;  Statute  of 
Frauds;  Suretyship;  Taxation; 
Trade  Marks  and  Trade  Names; 
Trusts;  Waste;  Wills. 
Jurisdiction:  Clean  hands:  applica- 
tion of  maxim  to  baseball  con- 
tracts. 213 

Contracts  for  joint,  mutual,  or 
joint  and  mutual  wills.      246-251 

Contracts  to  bequeath  or  to  devise 
or  to  die  intestate.  241-245 

Discretion  of  court  to  refuse  relief 
on  grounds  of  public  convenience. 

no 

Equity  and  the  statute  of  frauds. 

237-238 

Injunction  against  continuing  tres- 
pass where  damages  are  nomi- 
nal. 209 

Jurisdiction  of  equity  to  enforce 
mutual  wills.  218 
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ESTATES  FOR  LIFE. 

See  Life  Estates. 
ESTATES   IN  FEE   SIMPLE. 

See    Vested,    Contingent,    and    Future 
Interests. 
ESTATES   TAIL. 

See    Vested,    Contingent,    and    Future 
Interests. 
ESTOPPEL. 

Estoppel  in  pais :  Effect  of  redelivery 

of    an    unrecorded    deed    to    the 

grantor  in  order  to  divest   title 

from  the  grantee.  813 

Liability    of    nominal    partner    for 

injury  to  invited  person.  331 

Whether  void  assignment  of  lease 

a  surrender  by  operation  of  law. 

313,  330 

EVIDENCE. 

See  also  Constitutional  Law;  Dis- 
covery; Parol  Evidence  Rule;  Pre- 
sumptions; Statute  of  Frauds; 
Wills;  Witnesses. 
General  principles  and  rules  of 
exclusion:  Matters  likely  to 
mislead  jury:  private  rules  to 
show  standard  of  care.  633 

Hearsay:  in  general:  Applicability 
of  hearsay  rule  to  conduct  of 
third  person.  429 

Hearsay  testimony  before  the  grand 
jury.  326 

Use  of  account-books  to  prove  non- 
delivery of  goods.  815 
Confessions:     Admissibility    of    in- 
voluntary confession  to  impeach 
defendant  as  witness.  428 
Involuntary  confession  of  one  crime 
inadmissible  at  trial  for  another: 
res  judicata.  632 
Testimony  given  at  former  trial: 
Admissibility   of   evidence   given 
at    criminal   trial   in   subsequent 
civil  action.                                 429 
Declarations  concerning  pedigree : 
Requisite  connection  with  family. 

107 
Declarations  against  interest:  Ad- 
mission  of   paternity   of   illegiti- 
mate child.  299,  324 
Shop  books  and   account-books: 
Use   of   account-books   to   prove 
non-delivery  of  goods.  815 
Statements  in  public  documents: 
Post-ofl&ce  records  in  England. 


Declarations    concerning 


107 
inten- 


tion, feelings,  or  bodily  con- 
dition: Declarations    of    present 
intention  as  proof  of  existing  fact. 
299,  324 

Expressions  of  present  pain  made  to 
a  physician  at  an  examination  to 
qualify  him  as  a  witness.  814 

Opinion    evidence:     Expert    testi- 
mony:  calculation  of  probability. 
693,  708 
Handwriting:  testing  lay  witnesses 
by   extraneous    true    and    forged 
signatures.  699,  708 

Self-defense:  bystander's  opinion  of 
defendant's  danger  from  deceased. 

708 

Character  of  parties:  Admissibility 

in     civil     suits    involving    moral 

turpitude.  707 

Criminal  prosecution  for  adultery: 

character  of  alleged  participant. 

324 
Documents :  Authentication  of  letters 
not  in  sender's  handwriting.    520 
EX  POST  FACTO  LAWS. 

See  under  Constitutional  Law. 
EXCEPTIONS       AND       RESERVA- 
TIONS. 
See  Easements. 
EXECUTORS   AND  ADMINISTRA- 
TORS. 
See  also  Abatement  and  Revival;  De- 
scent  and   Distribution;    Legacies 
and  Devises;  Powers;  Wills. 
Title :  Effect  of  revocation  of  adminis- 
tration upon  bond  fide  purchaser's 
title  to  assets.  208 

Rights,  powers,  and  duties:  Right 
of  retainer:  present  scope  of  the 
doctrine.  325 

Administration:  Indebtedness  of 
heir  to  estate  as  prior  lien  on  his 
share  of  the  realty.  108 

EXEMPLARY  DAMAGES. 
See  under  Damages. 

EXPERT  TESTIMONY. 

See  Evidence  {Opinion  Evidence). 

EXPLOSIVES. 

Liability  of  handler  of  explosives  for 
acts  of  independent  contractor. 

100 

EXTRADITION. 

Interstate  extradition  under  the 

United    States    Constitution: 

Proof  of  insanity  as  ground  for 

resisting  extradition.  430 
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FEDERAL  COURTS. 

See  also  Admiralty;  Bankruptcy;  Con- 
stitutional Law;  Courts;  Evidence; 
Habeas  Corpus. 
Jurisdiction  and  power  in  gen- 
eral: Ad  damnum  reduced  to 
prevent  removal  from  state  to 
federal  court.  633 

Comity  in  the   Circuit   Courts   of 
Appeal.  597-603 

Comity  in  the  federal  courts. 

599-603 
Enjoining  state  public  service  com- 
mission from  enforcing  statute. 

709 

Jurisdiction  of  a  federal  court  to 

issue    habeas    corpus    to    another 

federal   court  after   commitment 

under     alleged     unconstitutional 

statute.  43 1 

Jurisdiction  based  on  nature  of 

subject  matter:  Jurisdiction  of 

United  States  Supreme  Court  to 

review    cases    involving    federal 

right  in  state  courts.  408 

FEE  SIMPLE. 

See    Vested,    Contingent,   and    Future 
Interests. 
FELLOW  SERVANTS. 

See  under  Master  and  Servant. 
FENCES:  Duty  of  railroad  to  fence,  see 

under  Railroads. 
FIDUCIARY  RELATIONS. 

See   Agency;   Attorneys;  Corporations 
{Directors) ;  Partnership;   Trusts; 
Witnesses  {Privileged  Communica- 
tions). 
FIRES. 

See  Negligence;  Torts. 
FIXTURES. 

Removal:    effect    of    new    lease    on 
tenant's  right.  108 

FLAG  LAWS. 

See  Constitutional  Law;  Police  Power. 
FORECLOSURE   SALE. 
See  under  Mortgages. 


FOREIGN  COIOIERCE. 

See  also  Constitutional  Law;  Interstate 
Commerce;  Restraint  of  Trade. 

What  constitutes:  route  over  high 
seas  with  termini  within  one 
state.  634 

FOREIGN  CORPORATIONS. 

See  also  Conflict  of  Laws;  Constitu- 
tional Law;  Taxation. 

Conditions  upon  the  right  to  do  busi- 
ness: validity  of  judgment  on 
foreign  cause  of  action  based  on 
service  on  state  officer.     804,  815 

Domestic  jurisdiction:  jurisdiction  of 
equity  to  interfere  with  internal 
management  of  foreign   corpora- 
tion. 611,  634 
FORGERY. 

See  Banks   and  Banking;   Bills   and 
Notes;  Bonds;  Evidence. 
FRANCHISES. 

See  also  Public  Service  Companies. 

Right  to  enjoin  competitor  illegally 
doing  business  without  license. 

81S 
Valuation  for  rate  purposes.      501,  526 

FRAUD. 

Giving  rise  to  constructive  trusts,  see 
Constructive  Trusts;  Contracts. 

As  ground  for  rescinding  contract, 
see  Rescission. 

See  also  Bankruptcy;  Equity;  Fraudu- 
lent Conveyances;  Infants;  Ware- 
housemen. 

FRAUDS,   STATUTE  OF. 

See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 

See  also  Bankruptcy;  Partnership. 

Transfers  for  value:  Conveyance 
in  satisfaction  of  unenforceable 
express  trust.  816 

Rights  of  creditors:  Right  to  set 
aside  conveyance  of  partnership 
assets.  776-778 

FUGITIVE  FROM  JUSTICE. 

See  Extradition. 


GIFTS. 
Gifts  mortis  causa:    Delivery  by 
donor  who  has  hope  of  recovery. 

430 
Gift  of  donor's  own  check.  325 
In  general.  240-241 


GRAIN  ELEVATORS. 

See  Railroads;  Warehousemen. 
GRAND  JURY. 

See  Constitutional  Law;  Evidence;  In- 
dictment and  Information;  Wit- 
nesses. 
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HABEAS  CORPUS. 

See  also  Constitutional  Law;  Federal 
Courts. 

Jurisdiction  of  federal  court  to  issue 
writ  after  commitment  by  another 
federal   court   under   alleged   un- 
constitutional statute.  431 
HANDWRITING. 

Expert  evidence  as  to,  see  Evidence 
(Opinion  Evidence). 
HEARSAY  EVIDENCE. 

See  under  Evidence. 
HIGHWAYS. 

See  also  Easements;  Eminent  Domain; 
Railroads;  Waters  and  Water- 
courses. 

Establishment:  Extent  of  public 
right  in  highways  in  Massachu- 
setts. 478-480 

Rights  and  remedies  of  abutters: 
Liability  of  public  authorities  for 
interference  with  waters  in  loca- 
tion and  repair  of  highways. 

478-495 
HISTORY  OF  LAW. 

See  also  Constitutional  Law;  Jurispru- 


dence;  Partnership;   Waters   and 
Watercourses. 
Property:    Distinction  between  sover- 
eign jurisdiction  and  ownership  of 
property.  282-285 

Rights  in  running  water:   the  ripa- 
rian and  priority  systems.       271- 

282 
The  evolution  of  the  contingent  re- 
mainder. 191 
Partnership:   The  Uniform  Partner- 
ship Act.                              762-78g 
HOMICIDE. 

Right  to  inherit  from  victim,  see  under 
Constructive  Trusts  {Misconduct  by 
Non-Fiduciaries) . 

HUSBAND  AND  WIFE. 

See  also  Breach  of  Marriage  Promise; 
Conflict  of  Laws;  Constitutional 
Law;  Death  by  Wrongful  Act; 
Divorce;  Domicile;  Dower;  Mar- 
riage. 

Rights  of  wife  against  husband 
and  in  his  property:  Wife's 
right  to  sue  husband  tor  personal 
tort.  109 


I 


ILLEGAL  CONTRACTS. 

See  also  Bills  and  Notes. 

Restraint  of   trade,   see   Restraint  of 

Trade. 
Usurious  contracts,  see  Usury. 
Contracts  collaterally  related  to 
something  illegal  or  immoral: 
Action  by  monopoly  on  contract 
legal  in  itself.  691,  710 

Contracts  against  public  policy: 
Contracts  by  railroad  as  to  loca- 
tion of  depots.  326 
Contract  to  waive  statutory  aboli- 
tion of  the  fellow-servant  rule.  710 
IMPEACHMENT. 

Of  witnesses,  see  Witnesses. 
IMPLIED   CONTRACTS. 

See  under  Contracts;  Quasi-Contracts. 
IMPUTED  NEGLIGENCE. 

See  under  Contributory  Negligence. 
INDEMNITY. 

See  also  Trusts  {Powers  and  Obligations 

of  Trustees). 
Joint  wrongdoers:  parties  not  in  pari 
delicto.  636 


INDEPENDENT  CONTRACTOR. 

Liability  of  principal  for  torts  of,  see 
under  Agency. 

INDICTMENT      AND      INFORMA- 
TION. 

See  also  Criminal  Law. 

Finding    and    filing    indictment: 

Validity  of  indictment  based  on 

hearsay  testimony.  326 

Effect  of  presence  of  stenographer 

in  grand  jury  room.  326 

INFANTS. 

See  also  Contributory  Negligence;  Neg- 
ligence; Parent  and  Child. 

Torts:  Liability  for  tort  arising  in 
connection  with  contract.         521 

INFRINGEMENT. 

Of  copyrights,  see  Copyrights, 

INHERITANCE. 

See  Descent  and  Distribution. 
Tax  on,  see  Taxation. 

INJUNCTIONS. 

See  also  Equity;  Federal  Courts;  Fran^ 
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chises;  Privacy,  Right  of;  Restraint 
of  Trade;  Restrictions  and  Re- 
strictive Agreements  as  to  Use  of 
Property;  Specific  Performance; 
Trade  Marks  and  Trade  Names; 
Wills. 
Nature  and  scope  of  remedy:  Clean 
hands:  application  of  the  maxim 
to  baseball  contracts.  213 

Discretion  of  court  to  refuse  relief  on 
grounds  of  public  convenience. 

no 
Injunction  against  continuing  tres- 
pass where  damages  nominal.  209 
Acts  restrained:    Election  of  dele- 
gates  to   unauthorized   constitu- 
tional convention.  309,  327 
Payment  of  salaries  alleged  not  to  be 
Constitutionally  authorized.     634 
INNKEEPERS. 

See  Public  Service  Companies. 
INSOLVENCY. 

See  Bankruptcy. 
INSURANCE. 

See   also  Bankruptcy;  Public  Service 

Companies. 
State  control  of  insurance  com- 
panies :  Constitutionality  of  stat- 
ute regulating  insurance  rates. 

84,  113,  143-146 
Re-insurance:     Liability    of    re-in- 
surer to  insured  who  accepts  as- 
signment of  re-insurance  contract 
in  satisfaction  of  his  claim.       521 
Measure   of   liability   of   re-insurer 
when  insurer  bankrupt.    302,  327 
Measure   of   liability   of   re-insurer 
when  insured  insolvent.  522 

Accident  insurance :  "  Accidental " : 
meaning  of,  in  policy.  209 

Mutual  benefit  insurance :  Change 
of  beneficiary:   effect  of  payment 
of   assessments   by  prior  benefi- 
ciary. 711 
INTENT. 

See  Criminal  Law;  Torts. 
INTENTION. 

Declarations  of,  see  under  Evidence. 
INTEREST. 

Declarations   against,   see  under  Evi- 
dence. 
,  Usurious  interest,  see  Usury. 
INTERNATIONAL  LAW. 

See  also  Admiralty;  Aliens;  Conflict  of 

Laws;  War. 
Change  of  sovereignty:  Validity  of 
change  of  registry  by  belligerent 
vessel  in  time  of  war.  188 

INTERROGATIONS. 
See  Discovery. 


INTERSTATE   COMMERCE. 

See  also  Carriers;  Constitutional  Law; 
Foreign  Commerce;  Public  Service 
Companies;  Railroads;  Restraint 
of  Trade. 

What  constitutes  interstate  com- 
merce: Separation  of  interstate 
and  intrastate  accounts  in  federal 
and  state  regulation  of  rates. 

742-761 
Basis  in  Minnesota  Rate  Cases  in 
division  between  interstate  and  in- 
trastate business.  753-755 

Control  by  Congress :  Acts  to  regu- 
late commerce:  issuance  of  passes 
to  employees  of  common  carriers 
not  subject  to  the  act.  635 
Carmack  Amendment  and  agreed 
valuation  of  goods  in  interstate 
shipments.  557 
application  to  shipments  be- 
tween two  termini  in  same  state 
passing  through  another  state. 

635 

Conflict  between  federal  and  state 
police  regulations:  safety  appli- 
ance laws.  711 

Control  of  interstate  pipe  lines  not 
professing  public  carriage.  84,  104 

Federal  Employers'  Liability  Act. 
163-185 

assumption  of  the  risk  as  af- 
fected by  employer's  violation  of 
state  factory  act.  712 

Federal  regulation  of  intrastate 
rates,  which  conflict  with  inter- 
state rates:  the  Shreveport  Rate 
Cases.  34-81 

Sherman  Anti-Trust  Law:    the  rule 
of  reason  and  the  dissolution  of 
the  International  Harvester  Co. 
87,  114 

Webb-Kenyon  Act:    interstate  liq- 
uor shipments.  225-236 
Control  by  states:   Intrastate  rates 
conflicting  with  interstate  rates. 

34-81,  294-298 

Police  power  of  state:  prohibiting 
shipment  of  fruit  unfit  for  con- 
sumption. 819 

Railroad  regulation:  regulations  by 
state  commission  as  to  demurrage. 

328 

Regulation  of  interstate  liquor  ship- 
ments under  the  Webb-Kenyon 
Act.  225-236 

State  tax  on  interstate  C.  O.  D. 
shipments  of  intoxicating  liquors: 
Webb-Kenyon  Act.  432 

Statutes  interfering  with  right  of 
foreign  corporation  to  enforce  in 
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State  courts  contracts  arising  in 
interstate  commerce.  431 

State  power  to  tax  proceeds  of  inter- 
state commerce.  93,  115 
Interstate  Commerce  Coxmnis- 
sion:  Jurisdiction  of  state  court 
over  suit  against  interstate  car- 
rier without  prior  action  by  the 
commission.  816 

Power  of  the  commission  to  fix  rates: 
The  Intermountain  Rate  Cases. 

no 

Power  to  inspect  correspondence  of 
carriers.  636 

Power  to  regulate  intrastate  rates: 

the  Shreveport  Rate  Cases.     5p- 

5i,  113,  294-298 

Regulation  of  rates:    The  Five  Per 
Cent  Rate  Cases.  97,  413 


Tariffs:  liability  of  railroad  for 
quoting  published  rate  no  longer 
applicable  because  of  change  in 
name  of  station.  516 

The  work  of  the  commission.      419 

INTOXICATING  LIQUORS. 

See  also  Interstate  Commerce;  Police 
Power. 

Legislation:  Constitutionality  of 
state  legislation  under  the  Webb- 
Kenyon  Act.  225-236 

State  tax  on  interstate  C.  O.  D.  ship- 
ments of  intoxicating  liquor: 
Webb-Kenyon  Act.  432 

IRRIGATION. 

See  Constitutional  Law;  Waters  and 
Watercourses. 


J 


JOINT  DEBTORS. 

See  Bills  and  Notes;  Suretyship. 
JOINT  STOCK  COMPANY. 

See  Partnership. 
JOINT  TENANCY. 

Taxation  of  right  of  survivorship  under 
New  York  transfer  tax.  437 

JOINT  WRONGDOERS. 

Indemnity  as  between  parties  not  in 
pari  delicto.  636 

JUDGES. 

See  Appeal  and  Error;  Courts;  Federal 
Courts. 
JUDGMENTS. 

See  Appeal  and  Error;  Conflict  of  Laws. 
JURISDICTION. 

Personal,  quasi  in  rem,  and  for  divorce, 

see  Conflict  of  Laws. 
In  equity,  see  Equity. 
Of  federal  courts,  see  Federal  Courts. 
For  taxation,  see  Taxation. 
See   also  Constitutional  Law;  Courts; 
International  Law. 


JURISPRUDENCE. 

See  also  Courts;   History  of  the  Law; 

Law. 
Business  jurisprudence.  135-162 

Honor  and  reputation  in  the  law. 

445-453 
Individual  interests.  346-350 

Interests  of  personality.  343-365 ^ 

,     .  .  445-456 

Interests:   individual,  public,  and  so- 
cial interests.  343-346 

the  relation  of  the  law  to  freedom 

of  belief  and  expression  of  opinion. 
453-456 
Inviolability  of  the  physical  person. 

355-365 

Personahty.  35^-355 

The  law  merchant  in  the  days  of  the 

Year  Books.  136-140 

The  terminology  of  legal  science,  with 

a  plea  for  the  science  of  nomo- 

thetics.  i-g 

JURY. 

Grand  Jury,  see  Grand  Jury, 


LABOR  UNIONS. 

See  Constitutional  Law;  Trade  Unions. 
LAKES   AND   RIVERS. 

See  Waters  and  Watercourses. 
LANDLORD   AND   TENANT. 

Rights  as  to  fixtures,  see  under  Fixtures. 
See    also    Restrictions   and    Restrictive 
Agreements  as  to    Use   of   Prop- 
erty, 


Terms  for  years:  Parol  surrender  of 
last  year  of  term  to  take  effect  in 
futuro.  436 

Conditions  and  covenants  in 
leases:  Covenant  to  repair:  right 
of  invitee  to  tenant  to  recover 
from  landlord  under.  432 

Waiver  of  breach  of  condition  by 
application  to  compel  lessee's  re- 
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ceiver  to  elect  to  adopt  or  renounce 
lease.  328 

Whether  covenant  not  to  assign 
binds  assignees  not  named.  712 
Repair  and  use  of  premises :  Land- 
lord's liability  for  obvious  defects 
in  premises  remaining  under  his 
control.  329 

Landlord's  liability  for  violation  of 
tenement  house  statute  requiring 
fire  escapes.  in 

Rent:   Liability  for  rent  after  breach 
of  covenant  by  landlord.  522 

Surrender  by  operation  of  law: 
Effect  of  void  assignment  of  orig- 
inal lease.  313,  330 
Reletting  of  premises  by  landlord. 

329 
LAW. 

See  also  Courts,  Jurisprudence. 
Business  jurisprudence.  135-162 

Courts     of     Piepowder    and    Staple 
Courts.  138-139 

Interests  of  personality.  343-3^5^ 

445-456 

The  law  merchant  in  the  days  of  the 

Year  Books.  136-140 

The  terminology  of  legal  science,  with 

a  plea  for  the  science  of  nomo- 

thetics.  1-9 

LAW  SCHOOL. 

Changes  in  the  curriculum  for  the  aca- 
demic year  19 14-15.  83 
Ames  Competition:    Results  19 14-15. 

606 

changes  in  the  rules.  84 

John  Chipman  Gray.      539-549,  604 
Registration.  186 

The  appointment  of  Professor  Frank- 
furter. 82 
The  Harvard  Legal  Aid  Bureau.     188 
The  Taft  Lectures.                  •          188 
LEASES. 

See  Landlord  and  Tenant. 
LEGACIES  AND  DEVISES. 

See  also  Conflict  of  Laws;  Constructive 
Trusts:  Descent  and  Distribution; 


Executors  and  Administrators; 
Powers;  Rule  against  Perpetuities; 
Trusts;  Vested,  Contingent,  and 
Future  Interests;  Wills. 

Title  and  rights  of  devisees  and 
legatees :   Disclaimer  by  parol. 

210 

Election  to  take  under  will  or  by 

descent.  332 

General  liability  of  legatees  and 
devisees:  Bequests  and  devises 
secured  by  oral  or  unattested  writ- 
ten promises  to  apply  for  others 
some  or  all  of  the  property  so  ob- 
tained. 2ji-26g,  366-3g3 

LEGAL  BIOGRAPHY. 

Gray,  John  Chipman.       539-549,  604 
LEGISLATURE. 

Power  of,  see  Constitutional  Law. 

LIBEL  AND   SLANDER. 

See  also  Privacy,  Right  of. 
Acts  and  words  actionable :  Honor 
and  reputation  in  the  law. 

445-453 
Words     imputing     immorality     to 
school  teacher:    whether  action- 
able per  se.  713 
Defenses :  Libel  of  business  conducted 
in  violation  of  statute.              637 

LIENS. 

See  Bankruptcy;  Maritime  Liens;  Me- 
chanics' Liens;  Pledges;  Suretyship. 

LIFE  ESTATES. 

Recovery  by  life  tenant  for  injury  to 
the  inheritance:  relation  to  lia- 
bility for  permissive  waste.       637 

LIMITATION   OF   ACTION. 
Nature  and  construction  of  stat- 
ute :  Effect  of  war  on  operation  of 
statute.  673-682 

Legal  disability:  whether  proof  in 
bankruptcy  stops  running  of 
statute.  210 

LITERARY  PROPERTY. 

See  Copyrights. 


M 


MANDAMUS. 

See  also  Taxation. 

Acts  subject  to  mandamus:  Com- 
pelling city  officials  to  submit  al- 
leged unconstitutional  ordinance 
to  popular  vote.  523 

MANDATORY  INJUNCTIONS. 

See  Injunctions. 


MARITIME  LAW. 

See  Admiralty. 

MARITIME  LIENS. 
Nature  and  scope :  Aeroplane  fallen 
in  navigable  waters.        200,  203 

MARKETABLE  TITLE. 

See  under  Mortgages. 
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MARRIAGE. 

See  also  Breach  of  Marriage  Promise; 
Conflict  of  Laws;  Constitutional 
Law  (Personal  Rights);  Divorce; 
Domicile;  Husband  and  Wife. 
Eugenic  marriage  laws:  constitution- 
ality of  Wisconsin  statute.  112 
MARRIED   WOMEN. 

See   Domicile;   Dower;    Husband   and 
Wife. 
MASTER  AND   SERVANT. 

Liability  of  master  to  third  persons, 

see  Agency. 
State  regulation  of  the  relation,   see 

Constitutional  Law. 
See  also  Illegal  Contracts;  Torts;  Trade 

Unions. 
Duty  of  master  to  provide  safe  ap- 
pliances:    Emergency   duty   to 
summon  medical  assistance  to  in- 
jured employee.  607,  638 
Assumption  of  risk:    Contributory 
negligence    and     assumption     of 
risk.  182-184 
In  general:    common-law  doctrine. 
176-178 
Promise  by  master  to  effect  such  a 
change  in  the  method  of  work  as 
to   make  the  employee's  services 
unnecessary.  817 
Employers' liability  acts:  Assump- 
tion of  risk  under  the  Federal  Em- 
ployers' Liability  Act.       163-185 
"  Risks  of  employment."      If5-if8 
Workmen's    compensation    acts: 
Effect  of  illegality  of  contract  of 
employment.  523 
Employer's  right  to  reimbursement 
from  tortfeasor  for  compensation 
paid  injured  employee.     307,  :^7,7, 
General  release  of  employer  upon 
payment  of  compensation:    right 
to    subsequent   recovery    against 
third  party.  713 
Occupational  disease:    whether  an 
"accident."  in 


Recovery  under  statute  of  place  of 
injury  while  employed  under  con- 
tract made  elsewhere.  524 
MECHANICS'    LIENS. 

Architect's  lien  for  plans  accepted  but 
not  used  to  effect  actual  improve- 
ment on  the  land.  714 

Waiver  of  lien  by  contract  between 
materialman  and  contractor.  433 
MISTAKE. 

See  Reformation  of  Instruments;  Re- 
scission. 

MONOPOLIES. 

See  Copyrights;  Patents;  Restraint  of 
Trade. 

MORTGAGES. 

See  also  Executors  and  Administrators; 

Vendor  and  Purchaser. 
Foreclosure:  Defect  of  title  as  de- 
fense to  purchase  money  mort- 
gage.        _  524 

Right  of  innocent  party  to  a 
usurious  mortgage  to  recover: 
New  York  law.  821 

Right  to  sue  for  deficiency  after 
strict  foreclosure.  641 

MUNICIPAL  CORPORATIONS. 

Proceedings  of  council  or  other 
governmental  body:  Effect  of 
blank  ballot.  715 

Municipal   debts   and   contracts: 

Liability  for  benefits  received 
under  contracts  that  exceed  debt 
limit.  715 

Actions  by  and  against  municipal 
corporations:  Right  of  town- 
ship to  recover  from  landowner 
whose  negligence  has  caused 
damage  for  which  it  has  had  to 
answer.  636 

MURDER. 

See  Criminal  Law;  Homicide. 

MUTUAL  BENEFIT  SOCIETIES. 

See  under  Insurance. 


N 


NEGLIGENCE. 

In  particular  relationships,  see  Agency; 
Attorney  and  Client;  Bailments; 
Banks  and  Banking;  Bills  and 
Notes;  Carriers;  Corporations; 
Master  and  Servant;  Municipal 
Corporations;  Railroads;  Tele- 
phone and  Telegraph  Companies. 

See  also.  Animals;  Contributory  Negli- 


gence;   Damages;    Dead    Bodies; 
Evidence;   Explosives;    Proximate 
Cause;  Torts. 
Duty  of   care:    Contractual   limita- 
tion of  liability  for  negligence. 

550-564 
Effect  of  violation  of  statute  pro- 
hibiting   employment    of    minors 
in  elevators.  433 
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NEGOTIABLE   INSTRUMENTS. 

See  Bills  and  Notes. 
NEGROES. 

See  Constitutional  Law. 
NEW   TRIAL. 

See  also  Appeal  and  Error;  Criminal 
Law. 

Grounds  for  granting:  limitation  to  issue 
of  plaintiff's  capacity.  526 

Time  within  which  motion  must  be 
made:  effect  of  expiration  of 
term.  412,  434;  650-662 

NUISANCE. 

See  also  Equity;  Injunctions;  Muni- 
cipal Corporations;  Waters  and 
Watercourses. 

Discretion  of  court  to  refuse  relief  on 
grounds  of  public  convenience,  no 

Injunction  when  present  damages  are 
nominal.  209 


Electric  wires:  duty  of  electric 
company  to  licensee  on  land  of 
third  party.  818 

Liability  for  fire  loss  caused  by  in- 
jury ta  third  party's  hose. 

511,  52s 

Liability  for  operation  of  automo- 
bile improperly  registered. 

505,  525 

Violation  of  ordinance  prohibiting 
sale  of  firearms  to  minors.        435 

Violation  of  statute.  175 

Violation  of  tenement  house  statute 
requiring  fire  escapes.  in 

Defenses:  Illegal  act  of  plaintiff:  viola- 
tion of  statute  against  free  trans- 
portation. 320 

Injury  sustained  in  saving  life  en- 
dangered by  another's  negligence. 

638 


OPINION  EVIDENCE. 

See  under  Evidence. 


o 


ORDINANCES. 

See    Constitutional    Law;    Municipal 
Corporations. 
OWNERSHIP. 

See  Title,  Ownership,  and  Possession. 


PARDON. 

Does  a  pardon  blot  out  guilt?  647-663 
Effect  of  an  unaccepted  pardon  upon 
the  privilege  against  self-incrimi- 
nation. 609,  642 
Effect  of  commutation  of  sentence. 

PARENT  AND  CHILD. 

See  also  Contributory  Negligence  {Im- 
puted Negligence);  Infants. 

Parent's  liability  for  child's  use  of 
family  automobile.  91,  100 

Parent's  liability  for  tort  of  child: 
knowledge  of  previous  commis- 
sion of  similar  dangerous  act. 

PAROL  EVIDENCE  RULE. 

See  also  Evidence. 

Substantive  law  expressed  in  terms 
of  evidence:  Contracts:  addi- 
tion of  term  implied  by  custom. 

PART  PERFORMANCE.  ^^ 

See  Specific  Performance  {Partial  Per- 
formance with  Compensation). 
PARTNERSHIP. 

Bankruptcy  of  partnership,  see  under 
Bankruptcy. 


Nature  of  partnership:  Entity 
theory:  history.  y62-76g 

Entity  theory  under  Uniform  Part- 
nership Act.  76g-776 
The     Uniform     Partnership     Act: 
criticism  of.                         7 6 2-78 g 

Partnership  property:  Fraudulent 
conveyances:  Uniform  Partner- 
ship Act.  776-778 
Power  of  partnership  to  acquire 
and  convey  title  to  real  estate  in 
partnership  name:  Uniform  Part- 
nership Act.  778-779 
Under  Uniform  Partnership  Act. 

771-780 

Rights,  duties,  and  liabilities  of 
partners  inter  se:  Liability  of 
partner's  separate  estate  to  con- 
tribute to  payment  of  partner- 
ship liabilities:  Uniform  Partner- 
ship Act.  784-786 

Rights  and  remedies  of  creditors: 
Right  to  set  aside  dispositions  of 
partnership  property:  Uniform 
Partnership  Act.  77^-778 

Rights  of  partnership  and  part- 
ners against  third  persons: 
Power  of  partners  to  bind  part- 
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to  Articles 

nership:      Uniform     Partnership 
Act.  77Q-7S1 

Retirement  and  admission  of 
partners:  Liability  of  nominal 
partner  for  injury  to  invited 
person.  331 

Liabilities    of   retiring   partners    to 
third  persons:  Uniform  Partner- 
ship Act.  783-7^4 
Dissolution  and  winding  up:  Duty 
to  account  on  dissolution:   Uni- 
form Partnership  Act.       787-788 
Notice     of     dissolution:     Uniform 
Partnership  Act.                 782-783 
PASSENGERS. 

See   Carriers;    Railroads;  Street  Rail- 
ways. 
PATENTS. 

See     also     Copyrights;     Restraint     of 

Trade. 

Extent  of  use  of  patent:  The  effect 

of  the  federal  "  anti- trust  laws  " 

on  commerce  in  patented  articles. 

394-406 

PEDIGREE. 

Declarations    concerning,    see    under 
Evidence. 
PERPETUITIES,   RULE   AGAINST. 

See  Rule  against  Perpetuities. 
PERSONAL  PROPERTY. 

See  Bailments;  Dead  Bodies;  Fixtures; 
Gifts;  Liens;  Pledges;  Sales. 
PERSONS. 

See  "Divorce;     Dower;     Husand    and 
Wife;  Infants;  Parent  and  Child. 
PHOTOGRAPHS. 

See  Privacy,  Right  of. 
PHYSICIANS  AND   SURGEONS. 
Communications    between    physician 
and  patient,  see  under  Witnesses 
{Privileged  Communications). 
PLEDGES 

Lien  of  pledgee:  whether  lost  by  de- 
livery to  pledgor  as  agent.        211 

POLICE   POWER. 

See  also  Constitutional  Law;  Interstate 
Commerce;  Municipal  Corpora- 
tions. 

Nature  and  extent:  Federal  protec- 
tion of  migratory  birds.  112 
Statute  regulating  the  private  use 
of  intoxicants.                              818 

Interest  of  public  health:  Eugenic 
marriage  law:  constitutionality 
of  Wisconsin  statute.  112 

Interest  of  public  order:  Validity 
of  statute  prohibiting  use  of  red 
flags  in  parades.  331 

Regulation  of  trade,  professions, 


and  business:  Minimum  wage 
for  women  and  children.     89,  lo^ 
Pipe  lines.  84 

Prohibition  of  night  work  by  women 
in  factories.  790,  819 

Protection  of  the  economic  welfare 
of   a   state:   prohibition   of   ship- 
ment of  fruit  unfit  for  consump- 
tion. 819 
Regulation  of  insurance  rates. 

84,  113 
POSSESSION. 

See  Title,  Ownership,  and  Possession. 
POWERS. 

See  also  Rule  against  Perpetuities. 
Appointment  to  remainderman:  effect 
of  partial  appointment  to  others 
on  right  to  election.  332 

Non-exclusive  powers:  doctrine  of  il- 
lusory appointments  in  United 
States.  434 

Validity  of  a  general  power  given  to 
an  unborn  child  of  a  living  per- 
son. 664-672 
PREFERENCES. 

Under    bankruptcy    laws,    see   Bank- 
ruptcy. 
PRESUMPTIONS. 
Existence  and  effect  of  presump- 
tions in  particular  cases :  No 
presumption  on  a  presumption. 

795,  820 
PRINCIPAL  AND  I^GENT. 

See  Agency. 
PRINCIPAL  AND   SURETY. 

See  Suretyship. 
PRIORITIES. 

See  under  Bankruptcy. 
PRIVACY,   RIGHT   OF. 
Nature  and  extent  of  the  right: 
Honor    and    reputation    in    the 
law.  445-453 

Possible  interests  in  one's  name  or 
picture.  689,  715 

The  right  of  privacy,  in  general. 

362-364 
PRIVILEGE. 

See    Constitutional    Law;    Libel    and 
Slander;  Witnesses. 
PROCEDURE. 

See  Appeal  and  Error;  Criminal  Law; 
Equity;  Federal  Courts;  Indict- 
ment and  Information;  New  Trial. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
PROPERTY. 

See  Constitutional  Law;  Constructive 
Trusts;  Copyrights;  Descent  and 
Distribution;   Dower;  Easements; 
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PUBLIC   OFFICERS. 

Enforcement  of  performance  of  duties, 
see  under  Mandamus. 


Eminent  Domain;  Franchises ; 
Gifts;  History  of  the  Law;  Hus- 
band and  Wife;  Joint  Tenancy; 
Jurisprudence;  Landlord  and 
Tenant;  Legacies  and  Devises; 
Life  Estates;  Limitation  of  Action; 
Maritime  Liens;  Mechanics^  Liens; 
Mortgages;  Partnership;  Patents; 
Pledges;  Powers;  Restrictions  and 
Restrictive  Agreements  as  to  Use 
of  Property;  Rule  against  Per- 
petuites;  Sales;  Salvage;  Taxa- 
tion; Title,  Ownership,  and  Pos- 
session; Trade  Marks  and  Trade 
Names;  Trover  and  Conversion; 
Trusts;  Vendor  and  Purchaser; 
Vested,  Contingent,  and  Future 
Interests;  Waste. 
PROXIMATE   CAUSE. 

Eflacient  cause   of  injury:   Conse- 
quential damages.  14,  32-33 

Definitional  consequences  of  a  duty 
and  violative  consequences  and  the 
test  of  their  proximity.         28-32 

Liability  for  improbable  conse- 
quences of  dangerous  agencies. 

26-27 

Liability  for  intentional  conse- 
quences. 17 

Liability  for  probable  consequences. 

17-20 

Proximate  consequences  in  the  law 

of  torts.  10-23 

Intervening    causes:    Independent 

or  isolating  causes.  20-33 

Peremptory  duties  and  isolating 
causes.  24-25 

Foreseeability:  effect  of  violation  of 
statute  prohibiting  sale  of  fire- 
arms to  minors.  435 


PUBLIC   SERVICE   COMPANIES. 

Liability  to  passengers,  shippers,  and 
owners  of  goods,  see  under  Car- 
riers. 
See  also  Eminent  Domain;  Franchises, 
Interstate  Commerce;  Railroads; 
Restraint  of  Trade;  Street  Rail- 
ways. 
What  callings  are  public:  Common 
and  private  employments  under 
the  old  common  law.  147-150 

Insurance  companies.   84, 113,  143- 

146 
Pipe  lines.  84,  142-143 

Public  and  private  callings  under 
modern  law.  140-147,  156-162 
Regulation  of  public  service  com- 
panies: Telephone  companies: 
commission's  order  compelling 
physical  connections.  113 

Valuation  of  franchise  for  rate  pur- 
poses. 501,  526 
Rights  and  duties:  Discretion  of 
court  to  refuse  injunction  to  re- 
strain violation  of  charter  on 
grounds  of  public  convenience. 

no 

Contracts  by  railroad  as  to  location 

of  depots.  326 

PUBLIC  USE. 

See  Eminent  Domain. 

PURCHASERS  FOR  VALUE  WITH- 
OUT NOTICE. 

See  under  Bankruptcy;  Bills  and  Notes; 
Trusts. 


QUASI-CONTRACTS. 

See  also  Constructive  Trusts;  Equity. 
Money  paid  under  duress  or  com- 


pulsion of  law:  Threat  of  legal 
proceedings.  332 


R 


RAILROADS. 

Federal  regulation,  see  Interstate  Com- 
merce. 

Liability  to  passengers,  shippers,  and 
owners  of  goods,  see  under  Car- 
riers. 

See  also  Contributory  Negligence;  Dead 
Bodies;  Eminent  Domain;  Illegal 
Contracts;     Master    and    Servant; 


Public  Service   Companies;  Street 

Railways. 

Title  to  land  or  right  of  way:  Land 
condemned  by  railroad  used  for 
private  warehouse.  208 

Liability  to  trespassers :  Injury  sus- 
tained in  saving  life  endangered  by 
another's  negligence.  638 
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Liability  for  damage  to  animals: 

Breach  of  duty  to  fence.  716 

State  regulation  in  general:  Stat- 
utes requiring  segregation  of  ne- 
groes in  Pullman  cars.      417,  425 

Regulation  of  rates :  Power  of  Inter- 
state Commerce  Commission  over 
intrastate  rates:  Shreveport  Rate 
Cases.  34-81,  113,  2g4-2g8 

State  regulation:  non-compensa- 
tory rates  for  passengers  or  par- 
ticular commodities.         683,  716 

statutory  penalty  for  violation 

of  state  commission's  order.        527 
The  Five  Per  Cent  Rate  Cases. 

97,  413 
RAPE. 

Civil  liability,  see  Assault  and  Battery. 
REAL   PROPERTY. 

See  Accretion;  Conflict  of  Laws;  Deeds; 
Descent  and  Distribution;  Dower; 
Easements;  Eminent  Domain; 
Equity ;  Executors  and  Administra- 
tors; Fixtures;  Highways;  History 
of  the  Law;  Husband  and  Wife; 
Injunctions;  Joint  Tenancy;  Land- 
lord and  Tenant;  Legacies  and  De- 
vises; Life  Estates;  Limitation  of 
\  Action;  Mechanics'  Liens;  Mort- 
gages; Municipal  Corporations; 
Nuisance;  Powers;  Railroads;  Re- 
strictions and  Restrictive  Agree- 
ments as  to  Use  of  Property; 
Rule  against  Perpetuities;  Specific 
Performance;  Statute  of  Frauds; 
Taxation;  Title,  Ownership,  and 
Possession;  Trusts;  Vendor  and 
Purchaser;  Vested,  Contingent,  and 
Future  Interests;  Waste;  Waters 
and  Watercourses;  Wills. 

REFORMATION       OF       INSTRU- 
MENTS. 

Reformation  of  corporate  charter  for 
mistake  of  incorporators.         519 
RE-INSURANCE. 

See  under  Insurance. 

REMAINDERS. 

See  Vested,  Contingent,  and  Future  In- 
terests. 
RENT. 

See  Landlord  and  Tenant. 
RES   GESTAE. 

See  under  Evidence. 
RESCISSION. 
Rescission  by  mutual  agreement: 
Rescission  by  contracting  parties: 
effect  on  sole  beneficiary's  right. 


Rescission  for  fraud  or  mistake: 


Restoration   of   consideration   by 
rescinding  party:  when  excused. 
315,  333 
RESTRAINT   OF   TRADE. 

See  also  Illegal  Contracts. 
Monopoly:     The    Clayton    Act   and 
trade  in  patented  and  copyrighted 
articles.  401-406 

The  effect  of  the  federal  anti-trust 
laws  on  commerce  in  patented 
and  copyrighted  articles.  394-406 
Sherman  Anti-Trust  Law:  Regu- 
lation of  combination  without 
dissolution:  injunction  against 
*' fighting  ships."  211 

Size  of  combination  as  a  basis  for 
dissolution.  717 

The  rule  of  reason  and  the  dissolu- 
tion of  the  International  Har- 
vester Co.  87,  114 

The  Sherman  Anti-Trust  Law  and 
patents,  copyrights,  and  secret 
processes.  JQ4-401 

Combination  by  agreements  as  to 
product  or  prices :  "  Tying  Con- 
tracts "  under  the  Clayton  Act. 

RESTRICTIONS  AND  RESTRIC- 
TIVE AGREEMENTS  AS  TO 
USE   OF  PROPERTY. 

See  also  Injunctions ;  Landlord  and  Ten- 
ant; Specific  Performance. 
Agreement  in  contract  of  sale  to  enter 
into  restrictive  covenant  as  creat- 
ing equitable  servitude.  435 
Sale  of  lots  according  to  plat.  212 
Where  covenantee  has  no  corporeal  in- 
terest in  the  adjoining  land. 

201,  213 
RESULTING  TRUSTS. 

See  under  Trusts. 
REVERSAL. 

See  Appeal  and  Error. 
RIGHT   OF   PRIVACY. 

See  Privacy,  Right  of. 
RIGHT   OF  WAY. 

See  Easements;  Eminent  Domain;  High- 
ways; Railroads. 
RIPARIAN  RIGHTS. 

See  Waters  and  Watercourses. 
RULE   AGAINST  PERPETUITIES. 
See  also  Vested,  Contingent,  and  Future 

Interests. 
Annual  gifts  of  income  subject  to  vari- 
ation in   amount   by  extraneous 
circumstances.  820 

General  and  particular  intent  in  con- 
nection with  rule.  639 
Validity  of  general  power  given  to  un- 
born child  of  living  person. 

664-6^2 
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SALES. 
Uniform  Sales  Act: 

§  15  (6).  213 

Time  of  passing  title:  Sale  of  stand- 
ing trees,  114 
Risk  of  loss:   Effect  of  buyer's  right 
of  inspection.  114 
Conditional    sales:     Remedies    of 
seller:   breach  of  a  collateral  con- 
tract as  defense  to  replevin.     821 
Implied  warranties:    Exclusion  by 
express  warranties.                    213 
SALVAGE. 

Subjects  of  salvage:  aeroplane  fallen 
in  navigable  waters.  200,  203 

SELF-DEFENSE. 

Duty  to  retreat:   attack  by  another  in- 
habitant of  one's  own  home.      527 
SENTENCE. 

See  under  Criminal  Law. 
SHERMAN  ANTI-TRUST  LAW. 
See   Constitutional  Law;   Illegal  Con- 
tracts;  Interstate  Commerce;   Re- 
straint of  Trade. 
SHIPPING. 

See  Admiralty;  Carriers;  Restraint  of 
Trade;  Salvage. 
SITUS. 

See  Conflict  of  Laws;  Taxation. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING   CAR   COMPANIES. 

See  also  Carriers. 

Hand  baggage :  liability  for  loss  of.  104 

SOVEREIGN. 

See  Conflict  of  Laws;  History  of  Law; 
Jurisprudence. 

SPECIAL  LEGISLATION. 

See  Constitutional  Law. 

SPECIFIC   PERFORMANCE. 

See  also  Equity;  Injunctions;  Restric- 
tions and  Restrictive  Agreements  as 
to  Use  of  Property. 

General  nature  and  scope  of  equi- 
table relief:  Bequests,  devises,  or 
intestacies  secured  by  oral  or  un- 
attested written  promises  to  apply 
for  others  some  or  all  of  the  prop- 
erty so  obtained.  2^1-269 
Contracts  to  bequeath  or  to  devise 
or  to  die  intestate.  241-245 
Contracts  for  joint,  mutual,  or  joint 
and  mutual  wills.  246-251 

Affirmative  contracts:  Agreement 
in  contract  of  sale  to  enter  into  re- 
strictive covenant.  435 


Partial  performance  with  compen- 
sation: Creation  of  dower  right 
in  stranger  apart  from  seisin  of 
the  husband.  717 

Defenses:    Clean  hands:    application 
of   the   maxim   to   baseball   con- 
tracts. 213 
STATES. 

See    Conflict    of  Laws;    Constitutional 
Law;    Federal    Courts;    Interstate 
Commerce;  Police  Power. 
STATUTE   OF   FRAUDS. 

See  also  Constructive  Trusts;  Contracts; 

Trusts;  Wills. 
Interest  in  lands:  Parol  surrender  of 
final  year  of  lease  to  take  effect  in 
futuro.  436 

Trusts:   Constructive  trusts  based  on 
promises  made  to  secure  bequests, 
devises,  or  intestate  succession. 
237-26g 
Operation  and  effect  of  statute: 
Equity  and  the  statute  of  frauds. 
237-238 
STATUTE   OF   LIMITATIONS. 
See  Limitation  of  Actions;  Wills. 
STATUTES. 

See   Conflict    of  Laws;   Constitutional 
Law;  Federal  Courts. 
STEAMSHIPS. 

See  Admiralty;  Carriers;  Restraint  of 
Trade. 
STOCK. 

See  under  Corporations. 
STREETS. 

See    Highways;    Municipal   Corpora- 
tions. 
STREET  RAILWAYS. 

Duties  to  passengers,  see  Carriers. 
See    also    Public   Service   Companies; 

Railroads. 
Tort  liability:    Contributory  negli- 
gence and  reliance  on  observance 
of  statutory  duty  by  defendant. 

436 
STRIKES. 

See  Constitutional  Law;  Trade  Unions; 
Unfair  Competition. 
SUBROGATION. 

See  under  Insurance;  Suretyship. 
SUCCESSION. 

See  Descent  and  Distribution;  Legacies 
and  Devises;  Taxation. 
SURETYSHIP. 

See  also  Bills  and  Notes. 
Surety's  defenses:  absence,  extinc- 
tion or  suspension  of  principal 
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obligation:  Release  of  security 
by  payee  without  assent  of  surety 
co-maker:  Negotiable  Instru- 
ments Law.  624 

Surety's  defenses:  extension  of 
time  to  principal:  Effect  upon 
liability  of  surety  co-maker  of 
promissory  note.  102 

Surety's  defenses:  miscellaneous: 
Effect  of  assignment  of  building 
contract  by  contractor  on  rights  of 
materialmen.  528 


SURFACE   WATERS. 

See  Waters  and  Watercourses. 
SURRENDER. 

Of  preferences,  see  under  Bankruptcy. 
Of  term  by  operation  of  law,  see  under 
Landlord  and  Tenant. 

SURVIVAL. 

Of  action,   see  under  Abatement  and 
Revival;  Death  by  Wrongful  Act. 
SURVIVORSHIP. 
See  Joint  Tenancy. 


TAXATION. 

See  also  Conflict  of  Laws;  Constitutional 
Law;  Quasi-Contracts. 

General  limitations  on  the  taxing 
power:  Constitutional  restric- 
tions: state  power  to  tax  the  pro- 
ceeds of  interstate  commerce. 

93,  115 
Delegation  of  power  to  classify  tax- 
able businesses.  95,  105 
Federal    agency:    state    taxation   of 
Indian  coal  mines.  528 

Collection  and  enforcement: 
Equity  jurisdiction.  617,  640 

Property  subject  to  taxation:  Lia- 
bility of  trust  with  power  to  re- 
voke reserved  to  transfer  tax.  334 

Where  property  may  be  taxed: 
Choses  in  action:  situs  of  promis- 
sory notes.  104 
Succession  tax  on  securities  temporarily 
removed  from  state.  529 
Taxation  of  foreign  corporation  on 
credits  in  hands  of  local  agent.  214 

Particular  forms  of  taxation:  New 
York  transfer  tax:  taxation  of 
right  of  survivorship.  437 

TEACHING   OF   LAW. 

See  Law  School. 
TELEPHONE     AND     TELEGRAPH 
COMPANIES. 

See  also  Interstate  Commerce;  Public 
Service  Companies. 

Status  of  companies  as  engaged  in 
public  employment:  Commis- 
sion's order  compelling  physical 
connections.  113 

Contracts  and  stipulations  limiting 
liability:    In  general.       561-564 

Liability  to  addressee:  Disclosure 
of  message :  illegal  transactions  of 
addressee  as  defense.  640 

TITLE,    OWNERSHIP,    AND    POS- 
SESSION. 

See  also  Life  Estates;  Real  Property; 


Restrictions  and  Restrictive  Agree- 
ments as  to  Use  of  Property;  Trusts; 
Vested,  Contingent,  and  Future  In- 
terests. 

Riparian  rights  incident  to  ownership 
of  land,  see  under  Waters  and 
Watercourses. 

Ownership :  Distinction  between  sov- 
ereign jurisdiction  and  ownership 
of  property.  282-285 

TORTS. 

For  particular  torts,  see  Assault  and 
Battery;  Dangerous  Premises; 
Death  by  Wrongful  Act;  Deceit;  Ex- 
plosives; Fires;  Libel  and  Slander; 
Negligence;  Nuisance;  Privacy, 
Right  of;  Trover  and  Conversion. 

For  equity  jurisdiction  over,  see  Equity; 
Injunctions. 

For  torts  in  particular  relations,  see 
Agency;  Bailment;  Bankruptcy; 
Carriers;  Corporations;  Husband 
and  Wife;  Landlord  and  Tenant; 
Master  and  Servant;  Municipal 
Corporations;  Parent  and  Child; 
Partnership;  Public  Service  Com- 
panies; Railroads;  Street  Railways; 
Telegraph  and  Telephone  Com- 
panies; Trade  Unions. 

See  also  Aliens;  Animals;  Conflict  of 
Laws;  Contributory  Negligence; 
Damages;  Dead  Bodies;  Fires; 
Highways;  History  of  the  Law; 
Joint  Wrongdoers;  Jurisprudence; 
Proximate  Cause;  Trade  Marks 
and  Trade  Names;  War. 

Nature  of  tort  liability  in  general: 
Intentional  tort:  liability  for  con- 
sequential injury  to  third  person. 
409,  427 
Liability  for  fire  loss  caused  by  in- 
jury to  third  party's  hose. 

611,  52s 
Recovery  for  mental  suffering. 

359-3^5 
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Relation  of  illegal  conduct  to  recov- 
ery in  actions  of  tort.       505,  525 
Rights  and  duties  in  the  law  of  torts. 

10-14 
The  right  to  unimpaired  pecuniary 
condition.  13 

Violation  of  tenement  house  statute 
requiring  fire  escapes.  in 

Criminal  act:  Effect  of  violation  of 
statute  prohibiting  employment 
of  minors  in  elevators.  433 

Effect  of  violation  of  statute  pro- 
hibiting sale  of  firearms  to  minors. 

435 
Interference  with  business  or  occu- 
pation:   Justification:    interpre- 
tation of  English  Trades  Disputes 
Act  of  1906.  215 
strike  to  compel  discharge  of  non- 
union men.  529 
Unusual   cases   of  tort  liability: 
Employer's    right    to    reimburse- 
ment from  tortfeasor  for  compen- 
sation    paid     injured     employee 
under    workmen's    compensation 
act.                                     307,  333 
Negligent  mutilation  of  dead  bodies. 

322 
Suit  by  wife  for  causing  imprison- 
ment of  husband.  511,  530 
Defenses:    Illegal  act  of  plaintiff:  vi- 
olation   of    statute    against    free 
transportation.  320 
TRADE      MARKS      AND      TRADE 
NAMES. 
Protection    apart    from    statute: 
Audible  similarity  without  fraud- 
ulent intent.  215 
Purchase  of  name  by  corporation 
for  purposes  of  unfair  competi- 
tion.                                           437 
TRADE  UNIONS. 

See  also  Constitutional  Law;  Deceit. 
In  general :  Constitutionality  of  state 
anti-trust    act    exempting    com- 
binations of  labor.  105 
Rights  of  members  under  contract 
made  by  union  for  their  benefit. 

427 
Trade  union's  failure  to  notify  of 
change  in  wage  scale.  630 

Statutes  and  interpretation:  Con- 
stitutionality of  statute  forbid- 
ding exaction  of  an  agreement  not 
to  belong  to  labor  union  as  condi- 
tion of  employment.  496,  518 
"  Trade  dispute "  under  English 
Trades  Disputes  Act  of  1906.  215 
Inducing  workmen  to  leave  other- 
wise than  by  strike :  Suit  to  re- 
strain labor  union  from  compel- 


ling members  not  to  take  employ- 
ment by  threatening  fine.  696,  718 
TREES. 

See  under  Sales. 
TRESPASS  TO  REALTY. 

See  Injunctions. 
TRIAL. 

See  Appeal  and  Error;  Constitutional 
Law;  Contempt;  Courts;  Criminal 
Law;    Evidence;    Indictment    and 
Information;     New    Trial;    Wit- 
nesses. 
TROVER  AND   CONVERSION. 
What  constitutes  conversion:  Lia- 
bility of  infant  for  injury  to  hired 
motor-car  during  intentional  devi- 
ation. 521 
TRUSTS. 

See  also  Bankruptcy;  Banks  and  Bank- 
ing; Constructive  Trusts;  Rule 
against  Perpetuities;  Vested,  Con- 
tingent, and  Future  Interests. 
Creation  and  validity:  Bequests, 
devises,  or  intestacies  secured 
by  oral  or  unattested  promises 
to  apply  for  others  some  or  all 
the  property  so  obtained. 

2^1-269 

Bequest   on   secret   understanding: 

liability    of    legatee    to    transfer 

tax.  718 

Direction  to  trustee  to  employ  a 

particular  person  as  attorney  in 

administering  trust.  530 

Effect  of  contracts  for  joint,  mutual, 

or  joint  and  mutual  wills. 

246-2SI 

Effect  of  contracts  to  bequeath  or  to 

devise  or  to  die  intestate.    241-245 

Reservation    of    power    to    revoke: 

liability  to  transfer  tax.  334 

Cestui's  interest  in  the   res:    Is 

cestuVs    interest    in    rem    or    in 

personam?  507,  530 

Life  tenant's  right  to  actual  income 

from   unauthorized   investments. 

333 
Powers  and  obligations  of  trustee: 
Investment  of  trust  funds  in  par- 
ticipating  mortgage  in   trustee's 
name.  335 

Liabilities   incurred   in   the   course 
of  the  administration  of  trusts. 

725-741 
Personal  liability  of  trustee  in  the 
administration  of  the  trust. 

725-726 
Power  of   court   to  interfere   with 
discretionary  investments.        216 
Power  to  charge  trust  property. 

738-740 
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Trustee's  right  of  exoneration  out 
of  trust  res.  730-731 

Trustee's  right  to  indemnity  from 
cestui  que  trust.  728-730 

Trustee's  right  to  reimbursement 
out  of  trust  res.  727-728 

Rights  and  liabilities  of  third  par- 
ties :  Rights  of  creditors  of  trustee 
to  reach  trustee's  right  of  exoner- 
ation out  of  trust  res.        731-732 

Rights  of  creditors,  who  have  be- 


come such  in  the  course  of  the  ad- 
ministration of  the  trust,  against 
the  cestui  que  trust.  73^-737 

Rights  of  creditors,  who  have  be- 
come such  in  the  course  of  the 
administration  of  the  trust,  against 
the  trust  property.  737-741 

Resulting  trusts :  Distribution 
among  subscribers  of  a  fund 
raised  by  subscription:  the  rule 
in  Clayton's  Case.  193,  216 


u 


UNFAIR   COMPETITION. 

See  Restraint  of  Trade;  Trade  Unions. 
UNIONS. 

See  Trade  Unions. 
UNITED   STATES. 

See  Constitutional  Law;  Federal  Courts. 
UNJUST  ENRICHMENT. 

See    Constructive    Trusts;    Quasi-Con- 
tracts. 
USES. 

See  Trusts. 


USURY. 

Nature  and  validity  of  usurious 
contracts:  Effect  of  Negotiable 
Instruments  Law  on  statute  mak- 
ing usurious  notes  void.  424 

Foreclosure  of  usurious  mortgage : 
Right  of  innocent  party  to  the 
mortgage  to  recover:  New  York 
law.  821 


V 


VENDOR  AND  PURCHASER. 

See  also  Fixtures;  Restrictions  and  Re- 
strictive Agreements  as  to  Use  of 
Property;  Specific  Performance. 

Remedies  of  vendor:  Right  to  sue 
for  deficiency  after  strict  fore- 
closure. 641 

Remedies  of  purchaser:  Merger 
of  executory  contract  of  sale  by 
acceptance  of  deed.  719 

VESTED,  CONTINGENT,  AND  FU- 
TURE  INTERESTS. 

See   also  Legacies   and    Devises;  Life 


Estates;    Rule    against    Perpetui- 
ties. 

Contingent  remainders:  protection  by 
legislation  in  Massachusetts.   191 

Future    interests    in    personalty: 
Action  for  damages  to  chattel,  by 
executory  legatee  against  execu- 
tor of  first  holder.  822 
VESTED   RIGHTS. 

See  Constitutional  Law. 
VOTING. 

See     Constitutional    Law;    Elections; 
Municipal  Corporations. 


w 


WAR. 

See  also  International  Law, 
Alien  enemies:  status  of,  in  courts  of 
belligerent.  312,  317 

Contraband:   illuminating  oil  and  the 
doctrine  of  continuous  voyage. 

188 
Prize:     capture:     rights     of     neutral 
mortgagees  and  shareholders. 

217 

capture  of  vessel  transferred 

to    domestic     corporation  'com- 
posed of  alien  enemies.  335 


shipowner's  right  to  freight  in 

trade  with  the  enemy.  720 

The  English  Moratorium.  407 

WAREHOUSEMEN. 
Warehouse   receipts:   Liability   for 
fraudulent    issuance    by    agent: 
effect  of  Uniform  Warehouse  Re- 
ceipts Act.  336 
Conclusive  evidence.  627 

Uniform  Warehouse  Receipts  Act: 

§  20.  336 

§  58.  336 
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WARRANTY. 

In    sales    of    personal    property,    see 
under  Sales. 
WASTE. 

Injunction  against  waste  to  protect 
inchoate  right  of  dower. 

615,  631 
Recovery  by  life  tenant  for  injury  to 
the  inheritance:   relation    to  lia- 
bility for  permissive  waste.      637 
WATERS  AND  WATERCOURSES. 
See  also  Accretion;   Easements;   Emi- 
nent Domain. 
Natural     watercourses :     riparian 
rights:   Federal  control  v.  state 
control  of  riparian  rights  in  Su- 
preme Court  of  the  United  States. 
2^0-282 
Federal  ownership  of  water  rights 
in  public  domain.  286-291 

Federal  statutes  relating  to  water 
rights.  272-274,  292-293 

State  ownership  of  running  water. 

286-290 
Whether  states  succeeded  to  sov- 
ereign jurisdiction  of  United 
States  over  waters  in  public  do- 
main out  of  which  they  were 
created.  291-292 

Natural  watercourses :  obstruc- 
tion, pollution,  and  diversion: 
Liability  of  highway  authorities 
for  interference  with  natural 
watercourses.  481-487 

Pollution    by    surface    water    and 
sewage.  486-487 

Natural  lakes  and  ponds:  Sale  of 
riparian  land  with  knowledge  of 
proposed    user:    effect    as    creat- 
ing easement.  106 
Surface  waters:  Distinction  between 
natural  watercourses  and  surface 
waters.                                480-481 
Rights  and  liabilities  of  adjoining 
landowners  with  respect  to  sur- 
face waters.                        489-490 
Rights   and   liabilities   of   highway 
authorities  with  respect  to  sur- 
face waters.                        490-494 
Statutory    compensation    for    inju- 
ries to  land  from  surface  waters 
by  location  and  repair  of  high- 
ways.                                    493-494 
Appropriation   and   prescription: 
Federal  disposition  of  state  waters 
in  priority  states.               270-293 
Origin  of  the  priority  system. 

272-273 

The  riparian  and  priority  systems 

of  water  rights.  271-272 

Whether  priority  system  in  West- 


ern states  depends  on  federal  or 
state  sanction.  273-279 

Public  rights:  Taking  of  riparian 
rights  by  eminent  domain. 

484-486,  494 
Ways  and  waters  in  Massachusetts. 

«,  .  ,,«  478-495 

WAYS. 

See  Highways. 
WIFE. 

See  Divorce;  Domicile;  Dower;    Hus- 
band and  Wife. 
WILLS. 

Administration  under,  see  Executors 
and  Administrators. 

See  also  Legacies  and  Devises;  Powers; 
Restrictions  and  Restrictive  Agree- 
ments as  to  Use  of  Property; 
Vested,  Contingent,  and  Future  In- 
terests. 

Execution:  Attestation:  whether  wit- 
nesses must  attest  testator's 
signature  under  statute  of  frauds. 

217 

Construction:  Condition  for  for- 
feiture in  case  of  contest  by 
legatee.  336 

Constructive  trusts  based  on  prom- 
ises made  to  secure  bequests, 
devises,  or  intestate  succession. 
237-269,  366-393 
Where  the  will  discloses  that 
legatee  or  devisee  is  to  hold  in 
trust,  but  does  not  disclose  the 
terms.  382-387 

Incorporation  by  reference:  In 
general.  238-240 

Alterations  and  modifications : 
Subsequent  definition  of  legacies 
and  devises  by  non-testamentary 
acts.  238-240 

Joint  wills:  Contracts  for  joint, 
mutual,  or  joint  and  mutual 
wills.  246-251 

Mutual  wills:  Revocability:  probate 
of  later  will.  218 

WITNESSES. 

See  also  Discovery;  Evidence;  Wills. 

Competency  in  general:  Com- 
petency of  a  presiding  judge  as 
witness.  115 

Privilege  against  self-incrimina- 
tion: EiBFect  on  privilege  of  an 
unaccepted  pardon.  609,  642 

Privileged  communications:  Hus- 
band's letters  to  wife.  823 
Physician :  waiver  by  allowing  one  of 
several  physicians  to  testify.    116 

waiver  by  patient's  testimony 

concerning  physical  condition. 

532 
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Examination:  Cross-examination  to 
credit:  interest  of  witness  in  out- 
come of  suit.  822 

Impeachment:  Admissibility  of  in- 
voluntary confession  to  impeach 
defendant  as  witness.  428 

Party's  own  witness:  by  prior  con- 
tradictory statements.  531 


Sequestration:    Disqualification   for 
disobeying  sequestration  order. 

438 
WORK  AND   LABOR. 

Regulation  of,  see  Constitutional  Law; 

Trade  Unions. 
Workmen's    compensation    acts : 

See  under  Master  and  Servant. 
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THE  TERMINOLOGY  OF  LEGAL  SCIENCE 

(WITH  A  PLEA  FOR  THE  SCIENCE 

OF  NOMO-THETICS) 

npHE  two  languages  best  fitted  by  circumstances  as  tools  in 
-■-  scientific  discussions  are  English  and  Japanese,  because 
they  can  draw  traditionally  upon  two  entirely  distinct  stocks  of 
language-roots  (English  has  virtually  three)  for  the  formation  of 
terms.  Thus  precision  in  shades  of  meaning  and  differentiation 
of  style  is  attainable.  Every  student  of  logic  knows,  but  seldom 
realizes,  the  power  and  the  actual  historic  influence  of  terms  in 
moulding  thought  and  in  affecting  the  result  of  controversy.  Re- 
cently Dr.  Wurzel's  "Das  juristische  Denken"  (1904)  has  revealed 
how  deeply  the  logical  aspect  of  words  is  responsible  for  to-day's 
great  problem  of  securing  legal  progress  by  adjusting  the  functions 
of  judge  and  legislator. 

In  law,  the  German  language  has  been  less  of  an  obstacle  to 
German  scientific  thought  than  in  any  other  field;  because  the 
reception  of  Roman  law,  four  himdred  years  ago,  furnished  a  second 
set  of  roots  for  terms  used  in  technical  discussion  and  development 
of  ideas.  Four  hundred  years  ago  the  French  law  language  of 
Norman  descent  might  have  formed  a  suitable  nucleus  for  the  de- 
velopment of  scientific  legal  terminology  in  England.  But  Eng- 
land later  expelled  instead  of  receiving  the  foreign  law,  and  English 
law  never  developed  a  scientific  terminology.  Indeed,  its  French 
roots  went  to  form  the  popular  and  unscientific  law-language. 
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Hence,  little  facility  for  correct  thinking.  Even  the  term  "juris- 
prudence" is  used  in  EngHsh  in  a  bastard  sense,  unrelated  to  any 
usage  elsewhere.  And  the  advantages  of  the  English  language  have 
never  been  utilized  for  legal  science,  while  the  other  sciences  have 
freely  made  use  of  them. 

It  is  time  that  we  set  about  developing  a  proper  terminology. 
With  the  groimd  clear,  the  opportimity  is  favorable.  Though  of 
course  it  will  take  a  long  time  to  reach  an  agreement,  nevertheless 
we  should  essay  a  beginning.  It  is  a  legitimate  enterprise  for 
philosophers  and  jurists. 

It  is  here  proposed  (i)  to  offer  tentatively  a  terminology  for  legal 
science;  (ii)  to  make  a  plea  for  the  special  study  of  one  part  of 
legal  science. 


It  is  not  desired  to  dispute  or  to  settle  now  the  definition  of  law 
itself.    Let  us  assume  this: 

Law  is  the  quality  of  being  uniform  and  regular  in  a  series  of 
events  J  whether  in  human  or  in  external  nature.  There  may,  there- 
fore, be  cosmic  law,  moral  law,  social  law,  and  jural  law.  The  last 
is  here  involved. 

Jural  law  is  a  rule  expressing  the  relations  of  human  conduct  con- 
ceived as  subject  to  reaHzation  by  state  force. 

The  Science  of  Law  —  meaning  all  systematic  knowledge  about 
law  —  should  be  divided,  not  according  to  the  kinds  of  law,  nor 
the  subject  of  law,  but  according  to  the  ways  in  which  we  conceive  of 
law  as  an  operative  fact  in  its  relations  to  the  world.  Such  is  the 
thesis  of  the  present  paper.  Other  classifications  seem  not  to  have 
taken  this  point  of  view;  hence  the  excuse  for  this  new  one. 

Why  is  it  a  useful  one?  Because  the  data  of  our  thinking  about 
law  differ  greatly  according  as  we  are  thinking  about  it  in  one  or 
another  aspect.  For  example,  —  Is  it  the  law  that  a  father  has  a 
right  against  him  who  causes  the  child's  death?  To  answer  this, 
.we  look  at  certain  statutes  and  decisions.  Ought  it  to  be  the  law  that 
such  a  right  exists?  To  answer  this,  we  look  chiefly  at  a  different 
group  of  materials,  regardless  of  whether  the  law  is  or  is  not  so. 
Dynamically,  how  did  this  actual  law  become  whatever  it  now  is? 
Here,  again,  we  look  chiefly  at  a  still  different  set  of  data. 

Thus,  if  a  science  is  to  be  subdivided  according  to  its  various 
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materials,  it  seems  desirable  to  subdivide  legal  science  from  the 
above  point  of  view.  And  as  law  is  a  peculiar  human  fact,  having  no 
exact  analogy  in  any  of  the  other  sciences  (political  science  is  the 
nearest),  it  is  not  strange  if  such  a  classification  would  have  no  direct 
parallel  elsewhere. 

In  choosing  names  for  the  various  branches  of  legal  science,  let 
us  remember  the  etymological  treasures  of  our  language,  and  seek 
to  avoid  the  inherited  curse  of  ambiguity  by  doing  two  things,  — 
(i)  using  recognized  roots  to  form  words  more  or  less  new,  and  (2) 
forming  a  consistent  body  of  terms.  (One  need  not  here  recall  the 
various  writers,  from  Whewell  down,  who  have  discussed,  reproved, 
and  justified  this  method  of  terminology.  In  defense  suffice  it  to  say 
that  it  has  orthodox  support;  that  electrical  science  is  a  good  ex- 
ample of  its  beneficence;  and  that  its  shortcomings  in  geology  and 
in  chemistry  are  proofs  only  that  it  may  or  may  not  be  feasible 
with  a  given  science). 

The  proposed  terminology  would  be  as  follows: 

The  Science  of  Law  as  a  whole  may  be  termed  Nomology. 

The  science  may  be  classified  according  to  the  different  activi- 
ties of  thought  which  deal  with  the  fact  of  law.    These  are  four: 

Law  may  be  conceived  of  as 

(i)  A  thing  to  be  ascertained  as  a  fact  of  human  conduct;  this 
branch  to  be  termed  Nomo-scopy. 

(2)  A  thing  to  be  questioned  and  debated  as  a  rule  which  by  some 
standard  might  be  different  from  what  it  is;  this  branch  to  be 
termed  Nomo-sophy. 

(3)  A  thing  to  be  taught  as  a  subject  of  education;  this  to  be 
termed  Nomo-didactics. 

(4)  A  thing  to  be  made  and  enforced  by  the  state  organs;  this  to 
be  termed  Nomo-practics. 

I.   Nomo-scopy  has  three  branches  of  activity: 

{a)  It  may  concern  itself  with  ascertaining  the  actual  law  of  a 
given  moment,  by  studying  the  sources  in  which  the  existing  law 
is  to  be  foimd,  —  statutes,  decisions,  customs,  decrees,  etc. ;  this 
to  be  termed  Nomo-statics. 

(b)  It  may  concern  itself  with  the  former  condition,  history^  and 
development  of  a  rule  of  law;  this  to  be  termed  Nomo-genetics. 

(c)  It  may  concern  itself  with  the  relation  between  law  and  other 
facts  and  their  sciences;  this  to  be  termed  Nomo-physics. 
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2.  Nomo-sophy  has  three  branches  of  activity: 

(a)  It  may  take  a  standard  of  logic,  analyze  the  rules  of  law,  and 
examine  their  consistency  as  a  system;  this  to  be  termed  Nomo- 
critics. 

(b)  It  may,  by  a  standard  of  ethics  (whether  divine,  moral,  or 
social)  examine  their  conformity  to  that  standard;  this  to  be  termed 
Nomo-thetics} 

(c)  It  may,  by  a  standard  of  economics  or  other  poHdes  of  social 
welfare,  examine  their  conformity  with  this  standard;  this  to  be 
termed  Nomo-politics? 

3.  Nomo-didactics  has  a  single  branch  only. 

4.  Nomo-practics  has  three  branches  of  activity: 

{a)  It  may  be  considered  as  a  rule  requiring  to  be  particularized 
and  applied  in  specific  controversies  and  reaHzed  in  concrete  in- 
stances, thus  giving  rise  to  the  judicial  fimction,  including  the 

1  To  illustrate  the  distinction  between  Nomo-critics  on  the  one  hand,  and  Nomo- 
thetics  and  Nomo-politics  on  the  other  hand: 

Let  the  theory  of  corporate  existence  be  determined  on;  e.  g.,  let  a  decision  be  ren- 
dered which  goes  upon  the  theory  that  a  corporation  is  a  real  person  created  by  the 
state's  franchise;  then  when  two  corporations  by  vote  attempt  to  consolidate,  what  is 
the  effect,  as  a  logical  deduction  from  the  theory  already  accepted  in  the  prior  de- 
cision? Most  legal  decisions  under  our  traditional  system  reach  their  result  solely  by 
such  a  standard  of  reasoning;  i.  e.,  they  are  dealing  with  the  law  as  a  science  of  Nomo- 
critics.  But  now  ask  whether  economic  or  political  conditions  and  policies  ought  to 
permit  the  consolidation  of  two  corporations,  and  on  what  conditions;  and  here  you 
come  into  the  realm  of  Nomo-politics. 

Again,  take  Deny  v.  Peek.  The  promoters  of  a  corporation  circulate  a  prospectus 
in  which  erroneous  statements  are  recklessly  made;  an  investor  loses  money  by  trust- 
ing to  the  prospectus.  One  legal  question  is  whether  the  accepted  doctrine  of  the  law 
of  deceit,  as  hitherto  laid  down,  logically  holds  the  promoters  liable;  i.  e.,  whether 
twenty-five  prior  decisions  on  various  groups  of  circumstances  logically  are  consistent 
with  such  a  result.  This  is  Nomo-critics.  But  if  we  ask  further  whether  by  accepted 
standards  of  ethics  the  rule  of  law  ought  to  hold  the  promoter  liable,  regardJess  of 
the  logic  of  prior  decisions,  we  are  traveling  into  Nomo-thetics. 

Legal  decisions  frequently  discuss  a  question  by  both  standards.  But  they  are 
none  the  less  distinct  standards,  involving  distinct  branches  of  the  science. 

By  the  way,  Bentham  used  the  word  "Nomo-thetics,"  but,  I  think,  in  a  different 
sense. 

2  One  might  urge  that  this  distinction  between  the  standard  of  ethics  and  the  stand- 
ard of  economics,  etc,  is  not  definite  enough  to  mark  off  two  branches  of  the  science. 
It  is  indeed  not  definite,  at  boundary  points.  But  that  is  only  because  the  sciences  of 
ethics  and  of  economics,  etc.,  are  at  certain  points,  not  distinct.  To  the  extent  that  they 
are,  a  distinction  in  legal  science  becomes  needful.  The  distinction  between  ethics  and 
economics  used  to  be  marked  enough,  fifty  years  ago.  Perhaps  it  will  become  so 
again. 
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advocates  and  other  court  officers;  this  to  be  termed  Nomo- 
dikastics? 

(b)  It  may  be  considered  as  a  rule  requiring  to  be  formulated  by 
some  form  of  expression  of  the  state's  will,  thus  giving  rise  to  the 
legislative  function  and  its  methods;  this  to  be  termed  Nomo- 
poietics.^ 

{c)  It  may  be  considered  as  a  rule  of  action  for  various  officers 
having  duties  under  it,  thus  giving  rise  to  the  executive  function; 
this  to  be  termed  Nomo-drastics. 

One  word,  finally,  in  explanation.  Though  these  sciences  are 
theoretically  distinct,  the  content  of  two  or  more  of  them  may  in 
actual  nfe  be  needed  or  used  by  the  same  person  at  one  time;  thus 
the  legislator  may  have  to  consider  Nomo-thetics  or  Nomo-politics, 
just  as  any  citizen  may;  the  judge  may  make  use  of  Nomo-scopy; 
and  the  teacher  and  the  student  may  use  all.  Each  of  these  terms 
covers  a  distinct  form  of  thought  about  law;  yet  the  different 
branches,  of  course,  are  neither  physically  nor  intellectually  separate 
bodies  of  learning,  —  for  example,  in  the  way  that  a  book  on  as- 
tronomy may  be  expected  to  be  separate  from  a  book  on  economics. 
This  is  because  law  deals  with  conduct,  and  with  our  relation  to 
that  conduct,  and  our  thought  of  law  is  and  must  be  often  passing 
from  one  aspect  to  the  other,  or  dealing  with  several  at  once.  Thus, 
a  student  may  say,  "That  is  the  law,  and  if  it  is  not,  it  ought  to  be " ; 
and  at  that  moment  he  is  thinking  both  nomo-statically  and  nomo- 
thetically.  The  important  thing  is  to  separate  these  two  modes  of 
thinking  about  law,  and  to  label  them  with  terms  which  will  em- 
phasize their  distinctness.  The  virtue  of  the  above  classification 
is  that  it  forces  us  to  realize  that  in  one  and  the  same  page  or  speech 
our  thought  is  deaHng  with  a  different  mass  of  data  about  law. 
Take  any  page  of  juristic  writing,  and  see  for  oneself  how  much  am- 
biguity is  cleared  up  by  keeping  separate  these  different  aspects  of 
legal  science. 

'  This  branch  involves  in  strictness  only  the  structure  and  mechanism  of  judicial 
action,  and  that  of  its  appurtenant  organs;  e.  g.,  the  distinction  between  judicial  and 
legislative  or  executive  action,  the  organization  of  courts,  the  liberty  of  decision  for 
the  courts  (stare  decisis,  etc.),  the  relation  of  advocate  to  court  and  of  the  state  prose- 
cutor to  the  court,  etc. 

*  This  involves  the  structure  and  mechanism  of  the  legislature,  the  methods  of  its 
action,  the  scope  of  different  legislative  bodies'  powers  (constitution,  etc.),  and,  of 
course,  the  relation  of  legislature  to  courts  and  executive. 
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My  second  purpose  here  is  to  plead  the  cause  of  Nomo-thetics 
(and  incidentally,  of  Nomo-politics)  as  a  subject  of  scientific  study 
in  law  schools  and  colleges,  and  in  the  legal  profession;  i.  e.,  that 
branch  of  legal  science  which  tests  a  proposed  or  actual  rule  of  law 
by  asking  whether  it  ought  to  be  the  law,  by  some  standard  of 
ethics,  or  of  economics,  etc. 

Now  it  is  obvious  that  every  legislative  act,  and  many  a  judicial 
decision,  has  been  based  on  some  notion  of  what  ought  to  be  the 
law.  To  study  this  might  easily  involve  the  study  of  the  poHcy 
of  thousands  of  casual  proposals,  important  or  trifling.  But  this 
would  not  be  science.  To  study  Nomo-thetics  and  Nomo-poHtics 
as  a  science  means  to  study  the  system  of  rules  or  principles.  They 
are  to  be  regarded  as  a  connected  whole,  disregarding  the  isolated 
rules  and  policies,  however  important,  such  as  the  regulation  of 
the  liquor  traffic,  the  liability  of  judges,  and  the  like.  It  means  the 
study  of  the  principal  legal  relations,  so  far  as  they  have  foimda- 
tions  in  ethical,  political,  economic,  and  social  science,  and  an  in- 
quiry into  their  correctness;  asking  whether  they  ought  to  be,  and 
testing  them  by  any  philosophical  school  or  standard  that  one 
pleases  to  take. 

A  prime  and  practical  reason  for  advocating  this  study  is  that  we 
are  on  the  eve  of  a  great  period  of  radical  reconstruction;  in  other 
words,  of  popular  Nomo-thetics  on  a  large  scale,  and  that  the  legal 
profession  is  totally  unprepared,  by  its  present  habits  of  thinking, 
to  take  leadership  or  control  in  this  movement.  Everything  is  going 
to  be  questioned,  and  the  bar  is  not  even  prepared  to  expound  ade- 
quately the  principles  that  should  be  preserved.  From  the  right  of 
property,  through  the  rights  of  succession,  testament,  contract, 
divorce,  to  the  very  function  of  courts  and  procedure,  there  is  not 
a  single  fundamental  which  we  are  prepared  to  expound  intelli- 
gently from  a  scientific  standpoint.  For  over  a  hundred  years,  since 
the  radical  thinking  of  the  Revolutionary  period,  the  American 
lawyer  has  thought  systematically  only  of  law  as  it  is,  not  as  it 
ought  to  be.  Even  the  Harvard  Law  School,  the  leader  in  light  and 
learning  of  law  for  forty  years  past,  has  hitherto  cultivated  almost 
solely  the  science  of  Nomo-statics  and  Nomo-genetics  —  of  law 
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as  it  is  and  law  as  it  has  been  —  with  an  emphatic  ignoring  of  Nomo- 
thetics  and  Nomo-politics. 

Hence,  it  is  high  time  to  begin  the  systematic  cultivation  of  Nomo- 
thetics  as  a  science. 

Where  shall  we  find  the  materials? 

A  hundred  years  ago,  and  more,  they  were  plentiful,  in  the  trea- 
tises on  the  law  of  Nature.  Since  that  philosophy  has  been  dis- 
carded, there  are  few  available  sources.  The  French  and  Spanish 
writers  are  the  only  ones  on  the  Continent  who  have  produced  any 
systematic  ones  in  the  last  forty  years;  and  those  are  practically  all 
either  based  on  a  Roman  Catholic  philosophy,  or  are  otherwise 
unadapted  for  our  purpose. 

But  in  English  much  modern  material  exists  in  the  ethical  and 
sociological  philosophers:  Spencer,  Green,  Sidgwick,  Ritchie,  are 
some  of  the  writers  whose  materials  could  be  gathered  into  a  valu- 
able mosaic  for  study  by  lawyers  and  law  students.  A  volume  has 
been  reserved  for  this  subject  by  the  Editorial  Committee  of  the 
Modern  Legal  Philosophy  Series  (pubKshed  under  the  auspices  of 
the  Association  of  American  Law  Schools). 

If  the  philosophers  in  our  Universities  will  cooperate,  this  volume 
can  be  made  highly  serviceable  for  the  purpose.  The  problem  is  to 
compress  into  less  than  800  pages  a  selection  of  readings  which  shall 
represent  different  philosophical  viewpoints  on  a  few  main  topics, 
and  shall  thus  furnish  material  for  eclectic  reading  and  for  free 
discussion. 

What  shall  these  main  topics  be?  The  following  division,  into 
two  parts  and  eight  chapters,  is  proposed  (advancing  from  the  con- 
crete to  the  abstract,  for  pedagogical  reasons) : 

Part  I.     Institutions  of  Private  Right. 

1.  Family  Relations. 

2.  Property  Relations;  Ownership. 

3.  Property  Relations;  Testament  and  Succession. 

4.  Contract  and  Industrial  Relations. 
Part  11.     Methods  of  Law. 

5.  Justice  and  Law  (Individual  Equity  v.  Uniform  Rule). 

6.  Courts  and  Legislation. 

7.  Procedure. 

8.  Lawyers  and  Litigation. 

I  must  now  admit  that  a  strong  doubt  has  been  expressed  by  a 


8  HARVARD  LAW  REVIEW 

colleague  of  mine,  learned  in  pure  philosophy  as  in  law,  whether  the 
materials  of  such  a  voliune  are  entitled  to  be  deemed  a  part  of  the 
"philosophy"  of  law.  Perhaps  the  answer  to  this  doubt  turns  on 
the  distinction  between  the  terms  "science"  and  "philosophy," 
and  thus  resolves  itself  (Hke  many  differences  of  opinion)  into  a 
mere  question  of  name.  But  even  if  "philosophy"  of  law  be  only  a 
part  of  the  "science"  of  law,  and  if  the  topic  I  champion  be  not 
within  that  field  of  "philosophy,"  I  desire  to  emphasize  that  it  is 
at  least  within  the  field  of  "science."  That  is,  there  is  now  proposed 
for  cultivation,  not  a  mere  matter  of  the  expediency  of  a  specific 
legal  measure,  but  a  matter  of  a  body  of  principles  systematically 
connected  as  a  whole.  A  given  legal  measure  may  indeed  be  treated 
from  the  narrow  point  of  view  of  local  immediate  expediency;  it  is 
then  not  science.  But  it  may  also  be  treated  as  part  of  a  system; 
then  it  becomes  a  science.  For  instance,  a  piece  of  carbon  serves 
as  the  detector  in  a  wireless  telegraph  apparatus;  can  you  use  a 
diamond  pin  as  a  detector,  because  a  diamond  is  carbon?  That 
is  a  specific  issue,  all  by  itself.  But  rise  to  the  general  question  of 
carbon  as  a  chemical  element,  its  various  forms,  and  its  relations 
to  hydrogen  in  the  total  quantity  of  cosmic  material,  and  you  have 
a  matter  of  science.  So  here  in  Nomo-thetics.  Ask  whether  by  law 
a  father  in  lUinios  should  to-day  be  obliged  to  leave  one-fourth  of 
his  estate  at  least  to  his  child  by  will;  and  you  have  a  local  issue, 
if  you  like,  and  nothing  more,  —  not  a  matter  worth  classing  as  legal 
science.  But  ask  whether  in  general  the  owner  of  property  should 
be  permitted  unHmited  power  of  disposal  of  his  property  at  death; 
test  this  question  by  its  relation  to  the  general  ethical  and  economic 
principle  of  individual  ownership  and  the  general  principles  of 
family  and  of  inheritance;  inquire  into  its  world-history;  test  it 
by  general  experience  in  the  coimtries  where  such  measures  have 
not  prevailed.  Coordinate  it  with  the  general  ethical  theory  on 
which  private  right  is  recognized,  both  as  to  acquisition  and  dura- 
tion; and  endeavor  to  make  a  consistent  whole.  This  seems  to  me 
to  be  a  genuine  matter  of  science.  It  involves  radically  and  fim- 
damentally  the  necessity  of  finding  and  having  a  general  principle 
for  the  recognition  of  private  right,  —  in  short,  a  science  of  Nomo- 
thetics  or  Nomo-politics,  —  law  as  it  ought  to  be,  as  distinguished 
from  law  as  it  is.  Moreover,  according  to  whatever  school  of 
thought  —  the    positivist,   the    Kantian,    the    neo-Hegelian,   the 
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idealist,  the  sodologic,  and  all  the  rest  of  them  —  you  accept  for 
your  general  philosophy  of  law,  so  your  result  is  likely  to  differ  in 
settling  this  particular  principle  of  compulsory  succession.  Which 
seems  to  show  that  the  science  of  law,  if  not  indeed  its  philosophy, 
is  involved. 

Moreover,  this  branch  of  legal  science  seems  to  me  to  have  a  legi- 
timate place  in  a  law-school  curriculum,  I  do  not  say  how  large  a 
place  it  should  have.  I  say  merely  that  it  should  have  some  place, 
and  that  in  our  traditional  curriculum  hitherto  it  has  had  no  place. 
And  so  I  plead  for  the  explicit  and  systematic  cultivation,  during 
the  next  generation,  in  our  law  schools  and  colleges,  of  the  sciences 
of  Nomo-thetics  and  Nomo-poHtics. 

John  E.  Wigmore, 

Northwestern  University  Law  School,  Chicago. 
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PROXIMATE  CONSEQUENCES  IN  THE  LAW 
OF  TORTS 

^T^HE  question  of  the  proximateness  of  consequences  arises  in  two 
-■-  classes  of  cases :  first,  where  a  person  is  to  be  held  responsible 
for  the  consequences  of  some  cause  other  than  his  own  breach  of 
duty,  as  in  insurance,  and  secondly,  where  the  cause  is  a  breach  of 
duty  by  him.  The  rules  that  prevail  in  the  two  classes  of  cases 
are  very  different.  A  consequence  may  be  proximate  for  one 
purpose  and  remote  for  another.  In  the  second  class  of  cases  the 
breach  of  duty  may  be  a  breach  of  contract  or  of  some  non- 
contractual obHgation,  or  it  may  be  a  tort.  There  is  a  conflict  of 
opinion  as  to  whether  the  rules  about  proximateness  are  the  same 
in  cases  of  tort  and  of  breach  of  contract.  Without  attempting  to 
decide  that  question,  the  present  discussion  will  be  confined  to 
cases  of  tort.  The  word  "wrong''  in  this  article  will  be  used  only 
of  torts. 

The  question  of  proximateness  may  arise  in  relation  to  any  one 
of  various  elements  in  a  tort.    Those  elements  are  as  follows. 

First,  there  must  be  a  breach  of  duty.  A  breach  of  duty  is  by 
an  act  or  omission.  For  brevity's  sake  in  the  following  discussion 
the  word  "  act "  will  generally  be  used.  What  is  said  of  acts  may  be 
applied  mutatis  mutandis  to  omissions.  A  duty  is  to  do  or  not  to 
do  some  act.  The  act  to  be  done  or  omitted  forms  the  content  of 
the  duty.  The  word  "  act "  is  here  used  in  Austin's  sense  to  denote  a 
mere  bodily  movement,  excluding  its  consequences.  This  is  an 
act  stricto  sensu.  An  act  latiori  sensu  includes  certain  of  the  near 
consequences  of  the  bodily  movement,  which  are  called  direct  con- 
sequences. In  a  trespass  the  consequences  must  be  direct,  i.  e., 
must  be  included  in  the  "act";  therefore  in  some  cases,  e.  g.,  neg- 
ligently running  over  a  person,  where  either  trespass  or  case  will 
lie,  it  is  often  said  that  trespass  lies  for  the  act  itself  and  case  for 
the  consequences. 

But  an  act  stricto  sensu  in  and  by  itself  is  never  commanded  or 
forbidden  by  law.  What  the  law  commands  or  forbids  is  always  the 
production  of  certain  consequences,  which  may  be  called  the  defini- 
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tional  consequences  of  the  act.  For  instance,  a  battery  may  be, 
committed  by  a  hundred  different  acts;  the  definitional  consequence, 
which  the  law  forbids,  is  the  contact  between  the  body  of  the  injured 
person  and  the  instnmient  with  which  the  battery  is  committed. 
If  I  strike  in  the  air  with  a  stick  or  throw  a  stone  when  no  one  is 
near,  I  do  precisely  the  same  act  as  though  some  person  stood 
where  he  would  be  hit;  but  since  the  act  does  not  produce  any  inju- 
rious consequences,  it  is  not  a  breach  of  duty.  A  duty,  therefore, 
is  not  merely  to  do  or  abstain  from  an  act,  but  to  act  or  not  to  act 
so  as  to  produce  some  definitional  consequence  specified  by  the 
law.  The  definitional  consequences  of  acts  are,  therefore,  also  defi- 
nitional consequences  of  duties. 

Those  consequences  may  be  actual,  probable,  or  intended.  There- 
fore there  are  three  classes  of  duties,  (i)  Duties  of  actuahty,  which 
are  defined  by  reference  to  the  actual  consequences  of  the  act.  A 
person  must  or  must  not  act  so  as  actually  to  produce  certain 
consequences.  The  duty  is  not  broken  imless  the  consequence  is 
actually  produced.  Duties  not  to  commit  trespasses  are  of  this 
sort.  So  is  the  duty  of  the  possessor  of  a  dangerous  animal  to  pre- 
vent it  from  doing  harm.  He  must  do  such  acts  as  will  actually 
prevent  the  harm;  it  is  not  enough  that  he  uses  due  care  to  pre- 
vent it.  (2)  Duties  of  probability,  defined  by  reference  to  the  proba- 
ble consequences  of  the  act.  The  duty  is  to  act  or  not  to  act  in 
a  way  that  will  probably  produce  a  certain  consequence.  The  duty 
may  be  broken  though  the  consequence  never  in  fact  happens, 
though  in  that  case  there  will  be  no  wrong  because  no  right  has 
been  violated.  This  is  the  most  numerous  class  of  duties.  Duties 
to  use  due  care  are  of  this  kind.  Negligence  is  conduct  which 
will  probably  produce  damage.  Therefore,  these  duties  may 
also  be  called  duties  of  care  or  of  due  care.  (3)  Duties  of  inten- 
tion, defined  by  reference  to  the  intended  consequences  of  the 
act.  The  duty  is  not  to  act  with  an  intention  to  produce  a  cer- 
tain consequence.  Fraud  and  malice  include  such  an  intention; 
so  that  duties  of  intention  may  be  subdivided  into  duties  of  mere 
intention,  of  fraud,  and  of  malice.  Here,  too,  there  may  be  a 
breach  of  duty,  though  the  intended  consequence  is  not  produced. 
It  is  a  breach  of  duty  to  make  a  fraudulent  misrepresentation,  even 
though  it  is  not  believed  or  acted  on,  so  that  no  harm  results; 
though  in  that  case  there  is  no  tort.    A  duty  of  actuality  may  also 
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belong  to  one  of  the  other  classes.  There  may  be  a  duty  not  actually 
to  produce  a  consequence  intentionally  or  negligently.  Duties  not 
to  commit  trespasses  are  duties  of  actuality,  but  there  is  much 
conflict  of  opinion  as  to  whether  intention  or  negligence  is  necessary 
to  a  trespass.  A  duty  of  actuahty,  where  intention  or  negligence 
is  not  necessary,  a  pure  duty  of  actuality,  may  be  distinguished  as 
a  peremptory  duty.  It  must  be  carefully  borne  in  mind  that  a 
breach  of  duty  by  itself  is  not  a  tort;  it  is  only  one  element  in  a  tort. 
There  may  be  an  imdoubted  breach  of  duty,  and  yet  no  tort. 

The  second  element  in  a  tort  is  a  violation  of  right.  The  word 
"right"  has  various  different  meanings:  there  are  various  different 
kinds  of  rights;  some  of  which  kinds  are  incapable  of  being  vio- 
lated. The  kind  of  rights  here  under  consideration  have  for  their 
contents  not  acts,  as  is  the  case  with  some  of  the  other  kinds  of 
rights,  but  certain  conditions  of  fact,  whose  existence  and  integrity 
the  law  seeks  to  protect  for  their  holders.  Any  impairment  of  the 
protected  state  of  fact  is  a  violation  of  the  right.  The  word  viola- 
tion, it  should  be  noticed,  is  here  used  in  a  sense  a  little  different 
perhaps  from  its  ordinary  one.  It  covers  impairments  of  the  pro- 
tected state  of  fact  which  are  not  due  to  any  one's  wrongdoing. 
Therefore  a  violation  of  right,  like  a  breach  of  duty,  is  not  of  it- 
self a  tort,  but  is  only  one  element  in  a  tort.  If  a  person  injures  my 
body  by  mere  accident,  my  right  of  bodily  security  is  violated,  in 
the  sense  in  which  I  am  here  using  that  word,  just  as  much  as  if 
he  had  done  so  on  purpose;  but  there  is  no  tort. 

So  far  as  the  law  of  torts  is  concerned  (the  law  of  contracts  and 
obligations  is  wider),  the  states  of  fact  which  the  law  protects  for  a 
person  and  the  rights  related  thereto  are  usually  the  following, 
though  there  are  a  few  kinds  of  wrongs  generally,  though  perhaps 
improperly,  classed  as  torts  where  the  impairment  of  other  states 
of  fact  constitutes  the  violation  of  right,  (i)  The  person's  own  con- 
dition, which  is  covered  by  the  right  of  personal  security,  which 
may  be  divided  into  the  sub-rights  of  Hfe,  bodily  security,  Hberty, 
reputation,  mental  security  (to  a  limited  extent),  and  perhaps 
privacy.  (2)  The  condition  of  certain  other  persons  connected 
with  him,  e.  g.,  his  wife,  child  or  servant,  and  services  due  him 
from  them.  Rights  in  those  may  for  convenience  be  called  potesta- 
tive rights.  (3)  The  possession  and  physical  condition  of  corporeal 
things,  which  are  the  contents  of  normal  property  rights.    (4)  Cer- 
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tain  conditions  of  fact  which  are  usually  described  as  relating  to 
incorporeal  things,  which  form  the  contents  of  what  may  be  called 
abnormal  property  rights,  e.  g.,  franchises,  patent  rights,  rights 
in  trademarks.  (5)  A  person's  pecuniary  condition,  the  total 
value  of  his  belongings.  For  these  last  I  posit  a  separate  right, 
which  may  be  called  the  right  of  pecimiary  condition.  It  is 
violated  by  depriving  the  person  of  any  value  which  he  already 
has  (damnum  emergens),  and  in  some  cases  by  preventing  him 
from  acquiring  a  gain  which  he  would  have  acquired  (lucrum 
cessans).  The  violation  of  any  other  right,  and  also  the  depriving 
a  person  of  a  right,  which  is  a  different  thing  from  the  violation 
of  a  right,  or  imposing  a  duty  or  liability  upon  a  person,  imports 
pecuniary  loss  and  therefore  a  violation  of  this  right.  This 
right  of  pecuniary  condition  has  not  generally  been  recognized  in 
our  law  as  a  separate  right.  It  is  usually  considered  as  embraced 
in  the  right  of  property.  Sometimes  the  expression  "property 
which  a  person  has  a  special  right  to  acquire"  is  used.  It  is,  how- 
ever, important  to  distinguish  between  the  two  rights,  especially 
because  the  duties  which  correspond  to  them  are  very  different. 
The  right  of  property  relates  to  the  possession  and  physical  con- 
dition of  specific  things;  the  right  of  pecuniary  condition  to  value. 
If  a  thing  is  injured  and  its  value  is  thereby  depreciated,  both  rights 
are  violated.  But  the  physical  condition  of  a  thing  may  be  changed, 
and  thereby  the  right  of  property  in  it  violated,  without  any  de- 
preciation of  its  value,  even  with  an  increase  in  its  value,  as  where 
a  person  embroiders  upon  another's  piece  of  silk  or  builds  a  house 
on  another's  land,  both  of  which  may  be  torts. 

Thirdly,  it  is  not  enough  to  make  a  wrong  that  there  should  be  a 
breach  of  duty  and  a  violation  of  right,  though  both  of  those  ele- 
ments are  essential.  The  duty  and  the  right  must  correspond  to 
each  other.  There  is  no  general  rule  as  to  what  duties  correspond 
to  what  rights.  Some  duties  correspond  to  many  rights,  some 
to  but  few;  some  rights  have  many  duties  corresponding  to  them, 
some  few.  Speaking  generally,  duties  of  actuality  and  probabil- 
ity usually  correspond  only  to  rights  of  personal  security  (with 
some  exceptions),  potestative  rights  (with  some  exceptions),  and 
normal  property  rights;  duties  of  mere  intention,  to  rights  of  per- 
sonal security,  potestative  rights,  and  both  normal  and  abnormal 
property  rights;  while  duties  of  malice  and  fraud  correspond  to 
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those  rights  and  also  to  the  right  of  pecuniary  condition.  But  that 
statement  is  only  approximately  correct.  For  example,  a  life  insur- 
ance company  cannot  have  an  action  against  a  person  who  negU- 
gently  kills  one  of  its  policy-holders;  but  it  can,  if  the  killing  is 
done  with  a  malicious  intent  to  cause  a  loss  to  the  company.  The 
company  has  no  potestative  right  in  the  life  of  the  insured;  the 
only  right  of  its  which  is  violated  is  the  right  of  pecuniary  condi- 
tion. In  case  of  a  negHgent  killing,  the  only  duty  broken  is  a  duty  of 
due  care,  of  probabihty,  which  does  not  correspond  to  the  right  of 
pecuniary  condition;  but  if  the  kiUing  is  maHcious,  a  duty  of 
malice  is  broken,  which  does  correspond  to  that  right.  So  in  a 
state  where  a  mortgage  is  considered  to  be  a  mere  hypothecation, 
not  giving  the  mortgagee  any  property  right  in  the  land,  it  has  been 
held  that  the  mortgagee  cannot  have  an  action  against  a  third  per- 
son for  a  m^erely  negligent,  or  even  an  intentional,  injury  to  the 
land,  even  though  his  security  is  thereby  impaired;  but  he  can  for 
an  injury  done  with  a  malicious  intent  to  injure  his  security.^ 

Fourthly,  to  make  a  wrong  the  breach  of  duty  must  be  the  actual 
cause  and,  fifthly,  the  proximate  cause  of  the  violation  of  right.  It 
can  be  the  actual  cause  without  being  the  proximate  cause. 

All  the  above  mentioned  five  elements  are  absolutely  essential 
to  a  wrong;  if  any  one  of  them  is  wanting,  there  is  no  wrong.  Any 
damage  that  may  have  followed  the  act  is  damnum  absque  injuria. 
There  is  a  complete  actionable  wrong  as  soon  as  all  those  five  ele- 
ments are  present,  though  there  may  be  no  actual  damage.  But 
after  the  wrong  is  complete  as  a  wrong,  it  may  give  rise  to  further 
injurious  consequences  for  which  a  recovery  can  be  had  in  an  ac- 
tion for  the  wrong.  Those  consequences  will  be  called  in  this 
article  consequential  damage.  In  its  ordinary  legal  use  the  ex- 
pression consequential  damage  may  include  the  very  violation  of 
rights  that  is  an  element  in  the  wrong,  if  that  is  only  an  indirect 
consequence  of  the  act.  But  as  here  used  it  denotes  damage  that  is 
not  included  in  the  wrong  itself,  but  is  additional  to  and  consequent 
upon  it.  Consequential  damage  need  not  be  a  violation  of  any  right 
to  which  the  duty  broken  corresponded,  e.  g.,  in  an  action  for  a 
merely  negligent  injury  to  a  person  or  to  property  a  resulting  pecu- 
niary loss  may  sometimes  be  recovered  for  as  consequential  damage. 

1  Van  Pelt  v.  McGraw,  4  N.  Y.  no  (1850).  But  some  courts  allow  the  mortgagee 
an  action,  considering  that  he  has  a  protected  right  in  the  land. 
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The  question  of  the  proximateness  of  consequences  must  be 
distinguished  from  several  other  questions  that  have  often  been 
confounded  with  it.  The  reason  why  contributory  negligence  will 
defeat  an  action  has  often  been  said  to  be  that  the  plaintiff's 
negHgence  makes  the  injury  only  a  remote  consequence  of  the  de- 
fendant's negHgence.  If  that  is  the  correct  view  of  the  matter, 
then  that  particular  case  of  remoteness  is  sui  generis  depending 
upon  its  own  principles,  and  has  no  bearing  on  the  general  nature 
of  proximateness. 

The  question  of  the  proximateness  of  a  given  consequence  can- 
not arise,  or  at  least  can  have  no  practical  importance,  until  it  has 
first  been  made  to  appear  that  all  the  other  elements  of  a  tort  are 
present.  Courts  have  sometimes  decided  against  a  plaintiff  on 
the  ground  that  the  damage  to  him  was  not  the  proximate  conse- 
quence of  the  defendant's  act,  when  the  actual  case  was  that  some 
other  element  of  a  tort  was  lacking.  Such  decisions  cannot  be  re- 
lied on  as  authorities  on  the  question  of  proximateness.  Some- 
times the  defendant's  act  was  not  a  breach  of  duty  at  all.  This  kind 
of  confusion  is  especially  likely  to  arise  when  the  defendant's  duty 
was  a  duty  to  use  care.  Such  a  duty,  as  has  been  explained,  is  a 
duty  to  act  with  reference  to  the  consequences  that  may  probably 
follow  the  act;  and,  as  will  presently  be  explained,  probability 
means  a  reasonable  probability,  consequences  which  are  not 
reasonably  probable  may  be  disregarded  by  the  actor,  even  though 
they  can  be  foreseen  as  possible.  If  a  duty  of  this  sort  exists  not 
to  expose  another  to  damage,  the  danger  must  be  an  unreasonably 
great  one.  Now,  as  wijl  hereafter  appear,  proximateness  also 
sometimes  depends  upon  probability.  Therefore  it  is  possible  to 
confound  the  two  probabilities,  and  in  a  case  where  the  probability 
of  harm  was  not  sufficient  to  create  any  duty  in  respect  to  it,  to  say 
that  the  harm,  if  it  has  actually  happened,  was  not  a  proximate 
consequence  of  the  act.  For  example,  a  passenger  was  rightfully 
put  off  from  a  railroad  train  for  misbehavior.  He  was  drimk,  but 
not  so  drunk  as  to  be  helpless.  Shortly  afterwards  he  was  run 
over  by  another  train.  The  railroad  company  was  held  not  liable. 
The  court  said  that  even  if  after  being  put  off  he  was  in  some 
danger,  there  was  no  unusual  danger,  no  more  than  to  any  one 
who  might  be  in  the  vicinity  of  the  track,  and  that  the  injury  to  him 
was  not  the  proximate  consequence  of  the  conductor's  act  in  ex- 
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pelling  him.2  This  plainly  means  that  it  was  not  negligent,  i.  e.j  not 
unreasonably  dangerous,  to  put  him  off  as  was  done,  and  therefore 
the  conductor,  having  an  unquestioned  right  to  put  him  off  in 
a  proper  manner,  had  been  guilty  of  no  breach  of  duty.  The 
question  whether  the  injury  to  him  was  a  proximate  consequence 
of  the  conductor's  act  did  not  properly  arise  at  all.  Even  if  it  had 
been  proximate,  the  company  would  not  have  been  liable.  So 
damage  has  been  said  to  be  remote,  because  the  court  thought  that 
no  right  of  the  plaintiff  had  been  violated.^  The  same  has  been  said 
when  the  real  case  was  that  it  did  not  sufficiently  appear  that  the 
conduct  complained  of  was  actually  the  cause  of  the  consequence 
at  all,  or  even  that  any  such  consequence  had  actually  happened 
or,  where  a  claim  has  been  made  for  future  or  prospective  damage, 
that  it  really  would  happen.  Of  course,  if  a  certain  consequence  is 
not  the  consequence  of  a  certain  alleged  cause  at  all,  it  is  not  a 
proximate  consequence  of  it.  But  the  questions  of  actual  cause, 
which  is  always  one  of  pure  fact,  and  of  proximate  cause,  which 
may  be  a  question  of  law,  are  quite  distinct.  It  must  appear  that 
the  cause  has  actually  produced  the  consequence,  or  will  actually 
produce  it,  before  the  question  of  the  proximateness  of  that  con- 
sequence can  be  raised  at  all.  This  covers  many  cases  where 
damage  has  been  held  remote  because  it  was  too  imcertain  or 
speculative,  but  not  all  such  cases. 

When  the  duty  broken  did  not  correspond  to  the  right  violated, 
this  has  often  been  expressed  by  saying  that  the  damage  was  re- 
mote. This  is  the  reason  usually  given  for  holding  that  a  life  in- 
surance company  cannot  recover  against  a  person  who  negligently 
kills  one  of  its  policy-holders.  As  has  been  explained,  the  true 
reason  is  want  of  correspondence  between  the  duty  and  the  right. 
Such  damage  in  fact  might  be  proximate,  if  the  test  of  proximate- 
ness were  probability,  as  in  such  a  case  many  courts  would  hold  it 
to  be.  If  the  actor  knew  that  the  life  of  the  person  who  was  endan- 
gered by  his  negligent  act  was  insured,  a  loss  to  the  insurance 
company  might  be  a  probable,  and  therefore  a  proximate,  conse- 
quence of  the  act.  In  Anthony  v.  Staid, ^  the  plaintiff  had  contracted 
with  a  town  to  support  certain  paupers  and  supply  them  with  neces- 

2  Railways  Co.  v.  Valleley,  32  Oh.  St.  345  (1877). 

3  Lamb  v.  Stone,  11  Pick.  (Mass.)  526  (1831). 
*  II  Mete.  (Mass.)  290  (1846). 
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saries  for  a  fixed  sum.  The  defendant  committed  a  battery  upon 
one  of  the  paupers  and  injured  him,  whereby  the  plaintiff  was  put  to 
expense  for  his  care.  It  was  held  that  the  plaintiff  had  no  cause  of 
action  against  the  defendant.  The  court  said  that  the  damage  to 
the  plaintiff  was  remote.  It  may  really  have  been  remote,  but 
would  have  been  probable  had  the  defendant  known  of  the  contract. 
Really  the  case  was  one  of  want  of  correspondence  between  the  duty 
and  the  right.  The  plaintiff  had  no  potestative  right  in  the  pauper, 
and  the  only  right  of  his  violated  was  the  right  of  pecuniary  condi- 
tion, to  which  the  duty  broken  did  not  correspond.  Had  the  per- 
son injured  been  the  plaintiff's  wife,  in  whose  bodily  security  he 
had  a  potestative  right,  the  damage  to  him  would  have  been  proxi- 
mate. The  expense  to  which  he  would  have  been  put  by  perform- 
ing the  duty  to  take  care  of  his  wife,  to  which  he  would  have  been 
subject  because  of  the  marital  relation,  would  have  been  conse- 
quential damage  proximate  to  the  violation  of  his  potestative  right 
in  her.  But  his  expense  for  the  pauper  was  not  necessarily  remote 
because  his  duty  was  imposed  by  contract  rather  than  by  a 
marital  relation.  The  question  of  its  proximateness  did  not  prop- 
erly arise  at  all;  that  question  was  never  reached,  the  other 
necessary  elements  of  a  tort  not  being  present. 

There  are  three,  and  only  three,  tests  of  proximateness,  namely,  in- 
tention, probability  and  the  non-intervention  of  an  independent  cause. 

Any  intended  consequence  of  an  act  is  proximate.  It  would 
plainly  be  absurd  that  a  person  should  be  allowed  to  act  with  an  in- 
tention to  produce  a  certain  consequence,  and  then  when  that  very 
consequence  in  fact  follows  his  act,  to  escape  liability  for  it  on  the 
plea  that  it  was  not  proximate. 

ProbabiHty  has  the  same  meaning  here  as  in  connection  with 
duties  of  probability,  where  the  duty  is  to  act  or  not  to  act  in  a  way 
that  will  probably  produce  certain  consequences.  It  is  a  name  for 
some  one's  opinion  or  guess  as  to  whether  a  consequence  will  re- 
sult. In  fact  consequences  follow  causes  according  to  invariable 
laws.  To  a  sufficiently  comprehensive  intelligence  everything  would 
be  certain,  nothing  merely  probable.  It  is  only  because  we  have 
not  knowledge  of  events,  that  are  in  themselves  fixed  and  certain, 
that  we  have  to  consider  probabilities. 

The  person  whose  opinion  is  taken  is  a  reasonable  and  prudent 
man  in  the  situation  of  the  actor.    The  situation  consists  of  such 
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facts  as  are  known  to  the  actor  at  the  time  of  the  act,  including  those 
facts  of  which  he  is  charged  with  knowledge  or  deemed  to  have 
constructive  knowledge.  It  would  be  unjust  to  require  a  person  to 
act  with  reference  to  facts  which  were  unknown  to  him  or,  when 
probability  is  the  test  of  his  Hability,  to  hold  him  responsible  for 
happenings  which,  with  the  use  of  proper  attention,  he  could  not 
foresee  as  probable.  It  follows  that  the  probability  of  a  conse- 
quence must  be  taken  as  at  the  time  of  the  act.  A  probable  con- 
sequence is  one  that  to  a  reasonable  and  prudent  man,  having  such 
knowledge  as  the  actor  had  at  the  time  of  the  act,  would  then  have 
seemed  probable.  Of  course,  it  is  assumed  that  such  a  man  gives 
proper  consideration  before  acting  to  the  possible  consequences  of 
his  act.  ProbabiHty  is  a  matter  of  degree,  ranging  all  the  way 
from  moral  certainty  to  bare  possibiHty.  For  legal  purposes  prob- 
abiHty  means  a  reasonable  probability,  or  what  amoimts  to  the 
same  thmg  in  cases  of  tort,  an  unreasonably  great  probability,  i.  e., 
such  a  probabiHty  as  would  deter  a  reasonable  and  prudent  man  in 
the  actor's  situation  from  doing  the  act.  It  has  been  laid  down 
a  hundred  times  that  negHgence,  i.  e.,  conduct  that  amounts  to 
the  breach  of  a  duty  of  probabiHty,  consists  in  doing  something 
that  a  reasonable  and  prudent  man  in  the  actor's  situation  would 
not  do.  There  are  some  consequences  of  conduct  which  in  a  given 
case,  though  they  might  be  recognized  as  possible  and  therefore 
as  having  a  certain  degree  of  probability,  are  so  unlikely  to  happen 
that  a  reasonable  and  prudent  man  would  disregard  them  and  not 
allow  the  chance  of  their  happening  to  influence  his  conduct. 
We  cannot  go  through  life  without  continually  taking  some  risks 
of  injuring  ourselves  or  others.  All  that  the  law  requires  is  that 
we  shall  not  take  unreasonably  great  risks.  Reasonable  proba- 
bility does  not  mean  a  preponderance  of  probability.  In  order 
that  a  consequence  shall  be  legally  probable,  it  is  not  necessary 
that  it  be  more  likely  to  happen  than  not. 

In  order  that  a  consequence  shall  be  probable  it  is  not  necessary 
that  the  precise  consequence  that  actually  happens  in  all  its  details 
should  have  been  probable,  nor  that  it  should  be  connected  with 
its  cause  by  the  precise  chain  of  causation  that  was  probable.  It 
need  only  be  of  such  a  general  character  as  might  reasonably  have 
been  foreseen.  The  following  examples  will  illustrate  this.  Owing 
to  the  negligence  of  a  raikoad  company,  it  was  probable  that  a  cer- 
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tain  train  would  be  derailed  somewhere  on  a  certain  stretch  of  track. 
A  person  rightfully  on  the  track  stepped  off  and  stood  by  the  side 
of  the  track  to  let  the  train  pass.  It  happened  to  be  derailed  just 
at  that  point,  and  he  was  hurt.  The  injury  was  held  to  be  probable,^ 
though  the  odds  against  the  train's  being  derailed  at  that  particular 
point  and  any  one's  being  there  at  the  time  were  thousands  to  one. 

The  defendant's  carriage  was  negHgently  driven  into  the  plain- 
tiff's, and  the  plaintiff  was  hurt.  The  colHsion  was  a  gentle  one; 
and  the  defendant  claimed  that  such  an  injury  was  not  a  probable 
consequence  of  a  gentle  colHsion.  The  consequence  was  held  proxi- 
mate; it  was  a  probable  consequence  of  a  colHsion.^ 

The  defendant  set  fire  on  his  own  land  in  such  circumstances 
that  it  was  negligent,  i.  e.,  unreasonably  dangerous,  because  of  the 
probabiHty  that  it  would  spread  to  the  plaintiff's  land.  It  did  so 
spread,  and  damaged  the  plaintiff's  property.  The  damage  was 
held  a  probable  consequence  of  the  defendant's  act,  though  the 
fire  was  communicated  by  sparks  carried  by  the  wind,  a  mode  of 
communication  that  could  not  reasonably  have  been  foreseen.^ 

If  injury  to  a  person  or  thing  in  a  particular  place  or  situation 
is  probable,  and  it  is  probable  that  there  will  be  some  person  or 
some  thing  in  that  situation,  and  a  specific  person  or  thing  is  injured, 
the  injury  will  be  probable,  though  it  was  very  improbable  that  that 
particular  person  or  thing  would  be  there.  If  a  person  discharges  a 
gim  in  the  direction  of  a  crowd  of  people,  where  he  will  probably 
hit  some  one,  and  hits  John  Doe,  one  of  the  crowd,  the  injury  to 
John  Doe  is  not  improbable  because  the  actor  reasonably  believed 
that  John  Doe  was  not  there.  If  a  township  leaves  a  bridge  without 
a  guard  rail,  and  a  horse  takes  fright  and  backs  off  the  edge,  the 
injury  is  not  improbable  because  it  could  not  be  foreseen  that  that 
specific  horse  would  do  so.  It  was  probable  that  some  horse  would.^ 
There  may,  however,  be  some  particular  classes  of  persons  or  things, 
e.g.,  trespassers  orlicensees,  whose  presence  in  a  place  is  not  probable. 

There  are  many  special  rules  as  to  the  probability  of  certain  kinds 
of  consequences  or  of  consequences  which  are  connected  with  the 
cause  in  certain  ways,  which  cannot  be  mentioned  here.    The  fact 

6  Mobile,  J.  &  K.  C.  R.  R.  Co.  v.  Hicks,  91  Miss.  273,  46  So.  360  (1908). 

'  Armour  &'  Co.  v.  KoUmeyer,  161  Fed.  78  (1908). 

'  Higgins  V.  Dewey,  107  Mass,  494  (1871). 

8  Yoders  v.  Amwell,  172  Pa.  St.  447,  33  Atl.  1017  (1896). 
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that  a  consequence  is  partly  due  to  the  cooperating  wrongful  or 
negligent  conduct  of  the  person  injured  or  of  a  third  person  may  or 
may  not  make  it  improbable;  such  conduct  may  be  a  thing  that 
should  have  been  foreseen  and  allowed  for. 

The  third  test  of  proximateness  is  the  non-intervention  of  an 
independent  cause  between  the  original  cause  and  the  consequence 
in  question.  When  such  a  cause  intervenes  and  thus  makes  the 
consequence  remote,  it  may  be  considered  to  have  the  effect  of 
legally  isolating  the  principal  cause,  the  cause  whose  proximateness 
is  in  question,  from  the  consequence.  Therefore  it  will  be  convenient 
to  call  it  an  isolating  cause.  Some  special  kinds  of  isolating  causes 
will  be  mentioned  in  connection  with  the  definitional  consequences 
of  peremptory  duties  a  little  further  on.  The  question  here  is  as  to 
the  ordinary  meaning  of  an  isolating  cause.  The  principal  cause 
seldom  or  never  produces  the  consequence  directly,  but  through  a 
chain  of  intermediate  causes,  each  of  which  is  a  consequence  of  the 
preceding  one  and  a  cause  of  the  next.  The  principal  cause,  P.,  pro- 
duces a  consequence,  A.  A.  produces  B.,  and  B.,  in  turn,  produces 
the  consequence  in  question,  C.  This  may  be  represented  thus: 
P.-A.-B.-C.  Intermediate  causes,  A.  and  B.,  are  never  isolating 
causes,  because  they  are  themselves  consequences  of  P.  All  the 
authorities  agree  that  an  isolating  cause  must  be  an  independent 
cause,  i.  e.,  independent  of  the  principal  cause,  not  produced  by  it. 
This  may  be  represented  as  follows: 

P.-A.-B.-C.    or    P.-A.-B.-C. 

/  / 

I.  1. 

It  is  plain,  however,  that  the  mere  fact  that  a  cooperating  cause 

is  an  independent  cause  is  not  enough  to  make  it  an  isolating  cause, 

because  there  are  always  independent  causes  cooperating.     No 

consequence  that  ever  happens  is  the  result  of  a  single  cause  or  the 

end  of  a  single  sequence  of  causation.    It  is  always  the  meeting 

place  of  many  such  sequences. 

An  isolating  cause  must  be  an  active  efficient  cause,  the  operation 

of  some  active  agency,  not  merely  some  condition  of  things  which 

makes  it  possible  for  the  principal  cause  to  produce  the  consequence.^ 

9  Simmonds  v.  New  ^York  &  N.  E.  R.  R.  Co.,  52  Conn.  264  (1884);  Wallace  v. 
Standard  Oil  Co.,  66  Fed.  260  (1895);  Brown  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  54 
Wis.  342,  II  N.  W.  356,  911  (1882). 
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At  least  that  is  the  general  rule,  which,  however,  is  perhaps  subject 
to  some  exceptions. 

It  is  said  that  an  isolating  cause  must  be  a  sufficient  or  supersed- 
ing cause.  This  does  not  mean  that  it  must  be  the  cause  of  the 
consequence  so  as  to  exclude  the  operation  of  the  principal  cause, 
or  that  it  must  be  sufficient  in  itself  to  produce  the  consequence 
without  the  principal  cause  or  had  the  principal  cause  never  existed. 
In  that  case  the  alleged  principal  cause  would  not  be  the  cause  of 
the  consequence  at  all,  and  no  question  of  proximateness  could 
arise,  as  has  been  explained.  I  have  not  found  or  been  able 
to  deduce  from  the  authorities  any  clear  and  exact  definition  of 
what  a  sufficient  cause  means.  Perhaps  it  means  one  that,  having 
in  fact  been  set  in  operation  and  operating  as  it  did,  produced 
the  consequence  without  any  further  active  cooperation  of  the 
principal  cause,  the  principal  cause  having  merely  had  the  effect 
of  bringing  the  injured  person  or  thing  within  the  range  of  oper- 
ation of  the  intervening  cause.  Sometimes  the  courts  speak  of  the 
principal  cause's  having  exhausted  itself  or  ceased  to  operate.  Per- 
haps, however,  no  precise  rule  can  be  laid  down,  and  the  question 
must  be  put  in  the  general  form;  what  in  good  sense  and  reason- 
ableness must  be  considered  the  real  effective  cause?  In  other 
words,  would  it  be  on  the  whole  just  and  reasonable  to  hold  the 
actor  responsible  for  a  consequence  of  his  conduct  that  would  not 
have  happened  but  for  the  intervention  of  such  a  cause?  ^^ 

It  has  been  considered  that  the  intervening  cause  must  have 
been  one  whose  intervention  was  improbable,  so  that  the  conse- 
quence was  not  a  probable  consequence  of  the  principal  cause. 
But  the  converse  is  not  true;  the  fact  that  a  consequence  was  im- 
probable does  not  necessarily  show  that,  when  it  has  happened,  it 
was  due  to  some  isolating  cause. 

It  has  been  said  that  an  intervening  cause  cannot  be  deemed  to 
be  an  isolating  cause,  unless  it  is  due  to  some  one's  volition,^^  or 
that  when  an  injury  is  brought  about  by  a  complicated  state  of 
affairs,  the  last  conscious  agency  must  be  taken  as  the  proximate 
cause.^2  But  it  is  beHeved  that  those  statements  go  too  far,  that 
there  may  be  an  isolating  cause  not  due  to  human  volition  or 

10  Merrill  v.  Los  Angeles  Gas  &  E.  Co.,  158  Cal.  499,  iii  Pac.  534  (1910). 
"  O'Brien  v.  American  Bridge  Co.,  no  Minn.  364,  125  N.  W.  1012  (1910). 
^  Hartley  v.  Rochdale,  [1908]  2  K.  B.  594. 
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agency,  and  that  on  the  other  hand  the  intervention  of  a  conscious 
agency  will  not  always  and  necessarily  isolate  a  prior  cause. 

It  must  be  admitted  that  the  foregoing  discussion  of  the  nature  of 
an  isolating  cause  is  very  unsatisfactory.  The  matter  has  been  in- 
volved in  some  confusion  by  the  court's  having  sometimes  failed  to 
distinguish  between  cases  where  probability  and  where  the  absence  of 
an  isolating  cause  was  to  be  taken  as  the  test  of  proximateness,  and 
applying  to  one  case  principles  that  were  appropriate  rather  to  the 
other.  There  is  no  doubt,  however,  that  intention  or  probability  is 
not  always  the  test  of  proximateness,  and  that  when  it  is  not,  the 
intervention  of  an  independent  active  cause  will  sometimes  make 
a  consequence  remote  and  sometimes  will  not,  i.  e.,  that  such  a  cause 
may  or  may  not  have  the  effect  of  an  isolating  cause,  however  hard 
it  may  be  to  find  a  precise  rule  or  rules  for  deciding  when  it  has  such 
an  effect.  In  some  particular  cases  there  are  special  rules  that  can- 
not be  discussed  here.  The  following  examples  may  throw  some 
light  on  the  subject. 

By  the  defendant's  negligence  gas  escaped  into  a  room.  The 
plaintiff,  not  knowing  of  the  danger  and  therefore  being  free  from 
contributory  negligence,  went  into  the  room  with  a  Hght,  and  was 
hurt  by  an  explosion  of  the  gas.  That  was  held  a  proximate  conse- 
quence of  the  defendant's  negligence;  his  act  was  not  an  isolat- 
ing cause.^^ 

A  passenger  was  wrongfully  put  off  of  a  railroad  train  at  a  dis- 
tance from  his  station  in  a  dangerous  place.  He  started  to  walk 
to  his  station,  and  when  he  had  nearly  reached  it,  and  had  extri- 
cated himself  from  the  danger,  he  turned  and  walked  back  through 
a  tunnel,  where  he  was  run  over  by  a  train.  That  was  held  a 
remote  consequence  of  the  wrongful  expulsion.  His  act  was  an 
isolating  cause.^^ 

The  defendants'  vessel  by  the  negligence  of  the  master  and  crew 
ran  onto  a  shoal  three-fourths  of  a  mile  from  the  plaintiff's  sea 
wall.  Because  of  a  high  wind  and  strong  tide,  her  crew  lost  con- 
trol of  her,  and  she  drifted  onto  the  wall  and  damaged  it.  The  de- 
fendants were  held  Hable.  The  wind  and  tide  were  not  isolating 
causes.^^ 

1'  Dominion  Natural  Gas  Co.  v.  Collins,  [1909]  A.  C.  640. 

"  Gwyn  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.,  155  Fed.  88  (1907). 

"  Bailiffs  of  Romney  Marsh  v.  Trinity  House,  L.  R.  5  Ex.  204  (1870). 
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The  defendant  wrongfully  sold  liquor  to  a  man,  which  made  him 
drunk.  While  drunk  he  killed  his  wife  and  then  committed  suicide. 
His  son  was  allowed  to  recover  against  the  defendant  for  causing 
the  death  of  his  parents.    The  man's  act  was  not  an  isolating  cause.^^ 

The  defendant  sold  to  a  child  cartridges  for  a  toy  pistol,  which 
was  forbidden  by  statute.  The  child  left  the  pistol  with  a  cartridge 
in  it  lying  on  the  floor  of  a  room,  and  a  second  child  in  playing  with 
it  shot  and  killed  the  first  child.  That  was  held  a  proximate  con- 
sequence of  the  act  of  selling. ^^ 

A  railroad  company  carried  a  passenger,  a  young  woman,  to  a 
wrong  station  and  put  her  off  there,  where  she  had  to  wait  for  a 
train  to  take  her  to  her  station.  While  she  was  waiting,  a  man  who 
got  off  at  the  station  where  she  was  committed  rape  upon  her.  That 
was  held  only  a  remote  consequence  of  the  company's  wrongful 
conduct.-^^ 

The  conductor  of  a  freight  train  which  ran  on  to  a  siding  to  let  a 
passenger  train  pass  on  the  main  track  ought  to  have  closed  the 
switch  leading  to  the  siding,  but  negligently  omitted  to  do  so. 
Therefore  the  passenger  train  ran  onto  the  siding  and  ran  into  the 
freight  train.  The  engineer  of  the  passenger  train,  had  he  looked, 
would  have  seen  that  the  switch  was  open.  It  was  held  that  the 
negligence  of  the  engineer,  not  that  of  the  conductor,  was  the  proxi- 
mate cause  of  the  collision.^^ 

A  fire  insurance  company,  having  a  right  to  cancel  a  policy, 
sent  a  telegram  to  cancel  it.  By  the  negligence  of  the  telegraph 
company  the  message  was  missent  and  did  not  reach  the  insured  till 
after  the  building  had  been  burned,  for  which  loss  the  company 
became  Hable.  It  was  held  that  the  missending,  not  the  fire,  was  the 
proximate  cause  of  the  loss  to  the  company.  Here  the  loss  consisted 
in  being  subjected  to  a  liability.  The  fire  would  not  have  caused 
that  had  the  policy  not  been  in  existence.  Therefore  the  fire,  though 
an  independent  active  cause,  was  not  a  sufficient  cause.^^ 

In  a  case  of  tort  the  question  of  proximateness  may  arise  as  to  the 


"  Neu  V.  McKechnie,  95  N.  Y.  632  (1884). 
^^  Binford  v.  Johnston,  82  Ind.  426  (1882). 
18  Sira  V.  Wabash  R.  R.  Co.,  115  Mo.  127,  21  S.  W.  905  (1893). 
"  Louisville  &  N.  R.  Co.  v.  Wene,  202  Fed.  887  (1913). 

20  Providence  W.  Ins.  Co.  v.  Western  Union  Tel.  Co.,  247  111.  84,  93  N.  E.  134 
(1910). 
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definitional  consequences  of  the  duty,  as  to  the  violation  of  right,  or 
as  to  consequential  damage.  Different  tests  of  proximateness  may 
be  applicable  in  different  cases. 

When  the  duty  is  peremptory,  as  has  been  explained,  there  is  no 
breach  of  duty  at  all  unless  the  definitional  consequences  actually 
happen,  and  intention  or  negligence  is  not  necessary  to  a  breach. 
It  is  plain  that  intention  dr  probability  cannot  be  the  test  of  the 
proximateness  of  such  consequences.  To  make  that  the  test  would 
practically  amount  to  abolishing  the  class  of  peremptory  duties. 

It  is  still  a  disputed  point  whether  intention  or  negligence  is 
necessary  to  a  trespass.  Assimiing  that  it  is  not,  that  the  duty  is 
really  peremptory,  all  the  authorities  agree  that  inevitable  accident 
will  excuse  the  actor.  The  precise  meaning  of  inevitable  accident, 
when  that  expression  is  not  used,  as  it  sometimes  is  used,  to  denote 
the  mere  absence  of  intention  or  negligence,  is  hard  to  define.  But 
whatever  its  precise  meaning,  it  includes  the  intervention  of  an 
isolating  cause.  The  test  of  proximateness  here  is,  therefore,  the 
non-intervention  of  an  isolating  cause  —  what  will  for  convenience 
be  hereafter  called  the  isolation  test.  This  is  one  of  the  cases 
mentioned  above  where  the  conception  of  an  isolating  cause  is 
special.  It  is  not  clear  that  any  intervening  cause  which  would 
satisfy  the  general  definition  of  an  isolating  cause  would  amount 
to  inevitable  accident. 

The  duty  not  to  remove  the  support  from  land  and  cause  it  to 
fall  is  also  a  peremptory  duty.  If  an  excavation  causes  land  to  cave 
in,  it  makes  no  difference  whether  or  not  that  consequence  was  in- 
tended or  probable.  But  it  must  be  proximate.  It  is  believed  that 
it  will  be  proximate  imless  it  is  caused  by  the  intervention  of  the 
act  of  God  or  vis  major.  Here,  too,  the  test  of  proximateness  is  the 
isolation  test,  but  the  isolating  cause  is  of  a  special  character  and 
must  amount  to  the  act  of  God  or  vis  major.  It  is  believed  that  what 
is  said  of  this  last  mentioned  duty  applies  to  peremptory  duties 
generally,  e.  g.,  to  the  duty  to  prevent  an  actively  dangerous  thing 
which  a  person  keeps  in  his  possession,  such  as  a  vicious  dog  or  an 
artificial  collection  of  water,  from  doing  harm,  in  places  where  such 
duties  are  really  peremptory.  In  all  the  above  mentioned  cases  of 
peremptory  duties,  it  is  quite  possible  to  treat  the  cases  where  the 
party  subject  to  the  duty  is  excused  from  liability  because  the  injury 
was  due  to  inevitable  accident,  etc.,  as  falling  under  exceptions  to 
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the  duty,  and  not  as  cases  of  remoteness  at  all.  If  so,  then  it  must  be 
said  that  all  definitional  consequences  of  peremptory  duties  are  prox- 
imate, that  no  question  of  proximateness  can  arise  as  to  such  conse- 
quences. There  are  peremptory  duties  where  even  the  act  of  God 
will  not  excuse,  if  the  definitional  consequences  in  fact  happen,  such 
as  the  duty  of  a  person  who  is  holding  another's  chattel  in  mora  to 
protect  it  from  injury  or  to  restore  it  forthwith. 

With  duties  of  probability  and  intention,  though,  as  has  been  said, 
there  can  be  a  breach  of  the  duty  without  the  definitional  conse- 
quences actually  happening,  there  can  be  no  actionable  wrong.  To 
make  a  wrong  the  probable  or  intended  consequences  must  actu- 
ally be  produced.  If  an  act  which  is  a  breach  of  such  a  duty  causes 
a  violation  of  right  which  is  not  a  definitional  consequence  of  the 
duty  or  a  consequence  of  such  a  consequence,  there  is  not  a  sufficient 
correspondence  between  the  duty  and  the  right  to  make  a  wrong, 
irrespectively  of  any  question  of  proximateness. 

For  instance,  there  is  a  duty  of  probability  which,  as  defined,  so 
to  speak,  in  genere,  is  a  duty  not  to  do  negligent,  i.  e.,  imreasonably 
dangerous,  acts.  As  so  described,  it  corresponds  to  rights  of  bodily 
security  and  is  owed  to  all  persons.  But  if  A.  is  shooting  with  a 
rifle  at  a  target,  and  B.  is  standing  close  to  the  target,  so  that  there 
is  an  unreasonably  great  probability  that  he  will  be  hit,  but  no 
one  else  is  apparently  in  any  place  of  exposure,  that  generic  duty, 
when  it  becomes  operative  and  specific  in  the  particular  case,  takes 
the  form  of  a  duty  not  to  shoot  in  that  direction.  It  is  owed  in 
specie  only  to  B.  and  corresponds  in  specie  only  to  his  right.  If 
now  C.  is  lying  concealed  in  the  long  grass  behind  the  target,  where 
he  will  probably  be  hit,  but  A.  does  not  know  that,  then  although 
in  genere  the  duty  is  owed  to  all  persons  and  corresponds  to  all 
persons'  rights,  yet  in  specie  the  duty  is  not  owed  to  C.  and  does 
not  correspond  to  his  rights.  The  definitional  consequence  of  the 
duty  as  it  actually  exists  in  specie  on  that  particular  occasion,  is 
injury  to  B.,  not  to  C.  If  A.  shoots,  and  does  not  hit  B.,  but  does 
hit  C,  he  is  guilty  of  a  breach  of  duty  toward  B.  but  not  of  a  tort 
to  him,  but  toward  C.  there  is  no  breach  of  duty  at  all,  because  the 
duty  did  not  correspond  in  specie  to  any  right  of  his.  The  injury 
to  him  was  not  a  definitional  consequence  of  the  duty  not  to  shoot. 
Therefore,  no  question  arises  whether  the  injury  to  C.  was  a  prox- 
imate consequence  of  A.'s  act. 
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The  definitional  consequences  of  duties  of  probability  being  prob- 
able consequences,  it  follows  that  that  same  probability  is  the  test  of 
their  proximateness.  The  definitional  consequences  of  such  a  duty, 
when  they  actually  happen,  are  necessarily  consequences  that  were 
probable  and  therefore  proximate;  and  no  other  consequences  are 
proximate  to  the  act,  except  further  consequences  of  those  defini- 
tional consequences,  the  proximateness  of  which  will  be  discussed 
below. 

To  the  principles  just  stated  there  is  perhaps  an  exception. 
When  a  negHgent  act  consists  in  setting  in  operation  an  active 
dangerous  agent,  and  is  a  breach  of  duty  because  that  agent  will 
probably  do  harm  of  a  certain  kind  to  persons  or  things  within  the 
range  of  its  activity,  such  harm  to  such  persons  or  things  being 
the  definitional  consequence  of  the  duty  in  specie,  it  has  been  held 
that  if  the  activity  of  the  agent  extends  further  than  was  probable, 
and  causes  injury  of  such  a  kind  to  a  person  or  thing  outside  of  the 
probable  field  of  its  activity,  so  that  such  injury  was  in  fact  improb- 
able and  not  a  definitional  consequence  of  the  duty  in  the  particu- 
lar case,  such  injury  must  nevertheless  be  treated  as  standing  on 
the  footing  of  a  definitional  consequence.  The  duty  must  be  deemed 
to  have  corresponded  to  the  right  so  violated,  and  the  injury  to  be 
proximate  to  the  act. 

A  railroad  company  negligently  set  fire  to  some  dry  hedge  clip- 
pings on  its  own  land.  The  fire  ran  five  himdred  yards  across  a 
stubble  field  to  the  plaintiff's  house  and  burned  it.  A  verdict  for 
the  plaintiff  was  sustained. ^^  Some  of  the  judges  thought  that  the 
injury  to  the  house  was  probable.  On  that  view  the  case  presents 
no  difficulty.  One  judge  dissented  on  the  ground  that  the  injury  was 
not  probable.  But  several  of  the  judges  said  that  the  company 
would  be  Hable  even  though  it  was  not  probable  that  the  fire  would 
run  so  far,  if  the  company  had  been  negHgent  in  starting  the  fire. 
The  company,  of  course,  had  a  right  to  set  fire  to  the  clippings, 
which  were  its  own  property,  and  might  have  done  so  intentionally. 
NegHgence  here  must  therefore  have  meant  that  the  act  was  unrea- 
sonably dangerous  because  of  the  probabiHty  that  the  fire  would 
spread  to  neighboring  land.  The  duty  not  to  set  fire  to  the  clippings, 
a  duty  of  probabiHty,  was  undoubtedly  owed  to  the  owners  of  aU  land 

21  Smith  V.  London  &  S.  W.  Ry.  Co.,  L.  R.  5  C.  P.  98,  39  L.  J.  C.  P.  68,  L.  R.  6 
C.  P.  14,  40  L.  J-  C.  P.  21  (1870). 
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to  which  the  fire  would  probably  spread,  and  corresponded  to  their 
rights.  Injury  to  them  would  undoubtedly  have  been  proximate. 
But  a  recovery  by  the  plaintiff,  if  the  injury  to  him  was  not  probable, 
could  be  supported  only  on  the  ground  of  an  exception  to  the  general 
rule  such  as  is  now  under  consideration.  The  language  of  the  judges, 
however,  suggests  that  they  did  not  distinguish  between  the  defini- 
tional consequences  of  the  duty  and  further  consequences  of  them, 
which  further  consequences  some  courts,  as  will  presently  be 
explained,  have  held  to  be  proximate  though  not  probable.  A 
similar  decision  was  made  in  a  case  where  the  defendant  shot  and 
wounded  a  dog,  and  the  infuriated  animal  did  damage  outside  of 
the  probable  area  of  his  activity;  and  the  court  said  explicitly  that 
a  person  who  sets  a  dangerous  thing  in  action  is  liable  even  for  im- 
probable consequences. 22 

When  a  building  has  been  negligently  set  on  fire  and  the  fire  has 
spread  to  neighboring  buildings,  some  courts  have  held  the  dam- 
age to  the  latter  remote  on  grounds  of  humanity,  saying  that  to 
hold  a  negligent  person  liable  for  a  whole  conflagration  would  be  to 
impose  a  too  crushing  liability.^  Such  decisions  have  no  bearing 
on  the  general  theory  of  proximateness.  Other  courts  have  refused 
to  follow  any  such  principle,  and  various  distinctions  have  been 
drawn.  On  the  whole  the  cases  respecting  the  spread  of  fire  must 
perhaps  be  regarded  as  sui  generis  affording  little  guidance  for 
other  kinds  of  cases. 

In  duties  of  intention  all  the  definitional  consequences  of  the 
duty  are  intended.  Therefore,  if  any  such  consequences  happen, 
they  are  proximate.  The  same  rule  applies  here  as  to  duties  of 
probability,  that  to  make  a  tort  some  definitional  consequence  of 
the  duty  must  actually  happen,  and  all  further  injurious  conse- 
quences, to  be  proximate,  must  be  consequences  of  that  definitional 
consequence.  Of  course  the  same  act,  being  done  with  an  in- 
tention to  injure  one  person  and  being  therefore  a  breach  of  a 
duty  of  intention  toward  him,  may  be  neghgent  as  toward  another 
person,  and  a  breach  of  a  duty  of  probabiHty  as  to  him.  In  that  case 
if  the  latter  person  is  in  fact  injured,  the  proximateness  of  the  in- 
jury to  him  may  depend  upon  probabiHty,  not  upon  intention. 

22  Isham  V.  Dow's  Estate,  70  Vt.  588,  41  Atl.  585  (1898). 

2»  Ryan  v.  New  York  Central  R.  R.  Co.,  35  N.  Y.  210  (1866);  Pennsylvania  R.  R. 
Co.  V.  Kerr,  62  Pa.  St.  353  (1870). 
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If  the  definitional  consequences  of  the  duty  broken,  having  be- 
come actual  as  aforesaid,  are  themselves  such  consequences  as  con- 
stitute the  violation  of  right  necessary  to  make  a  tort,  which  may 
be  called  violative  consequences,  of  course  the  same  tests  of  proxi- 
mateness  apply  to  them  in  one  aspect  as  in  the  other.  If  A.  fires 
off  a  gun  when  that  is  a  negligent  act,  i.  e.,  is  unreasonably  danger- 
ous, because  of  the  probability  that  he  will  hit  B.,  and  B.  is  hit,  the 
hitting  of  B.  is  both  the  definitional  consequence  of  the  duty  and 
the  violative  consequence.  In  either  aspect  it  is  proximate  be- 
cause it  was  probable. 

But  often  the  violative  consequences  are  not  identical  with  the 
definitional  ones,  but  follow  them  as  further  consequences  of  the 
act.  If  so,  in  order  that  they  may  be  proximate  consequences  of 
the  act,  it  is  necessary,  and  is  sufficient,  that  they  be  actually  and 
proximately  consequences  of  the  definitional  consequences.  In 
considering  the  proximateness  of  such  a  violative  consequence,  the 
definitional  consequence,  which  more  directly  produced  it,  is  taken  as 
its  cause  rather  than  the  act  which  was  its  primal  cause.  The  ques- 
tion is:  assuming  that  the  definitional  consequence  actually  hap- 
pens, is  such  a  violative  consequence  proximate  to  it?  It  follows 
that,  if  in  any  case  probability  is  to  be  taken  as  the  test  of  the  proxi- 
mateness of  a  violative  consequence,  the  probability  of  the  vio- 
lative consequence  following  the  definitional  consequence  is  not  to 
be  compounded  with  the  probability  that  the  definitional  conse- 
quence would  follow  the  act.  For  example:  If  the  probabiHty  of 
the  definitional  consequence  following  the  act  was  3^  and  the  prob- 
ability of  the  violative  consequence  following  the  definitional  one 
was  also  J^?  then  the  probabiHty  of  the  violative  consequence 
being  produced  by  the  act  was  at  the  outset  only  3^  x  3^,  or  J^. 
But  in  estimating  the  probability  of  the  violative  consequence  the 
definitional  one  should  be  taken  as  certain,  i.  e.,  to  be  represented  by 
unity,  the  true  question  being,  will  the  definitional  consequence, 
if  it  happens,  produce  the  violative  one.  The  probabiHty  of  the 
violative  consequence  therefore  should  not  be  taken  as  J^,  but  as 
I  X  J^,  or  J^.  There  is  very  Httle  direct  authority  for  the  above  rule 
against  compounding  probabiHties.  In  fact,  numerical  calcula- 
tions of  probabiHties  are  seldom  made,  and  generaUy  would  not 
be  worth  much  for  practical  purposes.  However,  there  are  cases 
where  the  principle  of  not  compounding  the  probabiHties  of  sue- 
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cessive  or  cooperating  causes  seems  to  have  been  approved.  The 
courts  sometimes  say  that  the  final  consequence  of  a  series,  which 
is  held  proximate  as  being  probable,  was  not  probable  at  the  out- 
set, that  is,  would  not  have  been  probable  if  all  the  probabilities 
had  been  compounded,  but  is  probable  on  the  assumption  that 
some  intermediate  consequence  actually  happens.^^ 

The  question  whether  a  violative  consequence  was  proximate  to  a 
preceding  definitional  consequence  which  was  its  more  immediate 
cause,  arises  in  two  classes  of  cases:  (i)  where  the  definitional  con- 
sequence was  itself  defined  relatively,  by  reference  to  the  violative 
consequence,  and  (2)  where  the  definitional  consequence  was  defined 
absolutely,  not  by  any  such  reference. 

A  definitional  consequence  of  a  duty  may  itself  be  defined  as 
consisting  in  the  existence  of  some  condition  of  things  that  in  its 
turn  will  or  may  produce  a  violative  consequence,  such  a  causal  re- 
lation to  a  violative  consequence  being  of  the  essence  of  its  nature 
as  a  definitional  consequence  of  the  duty.  This  is  often  the  case 
in  duties  respecting  dangerous  things.  The  mere  existence  of  a 
dangerous  thing  may  be  the  definitional  consequence  of  the  duty, 
so  that  if  the  dangerous  thing  be  produced,  there  will  be  a  breach 
of  the  duty  even  though  it  does  no  harm.  But  a  dangerous  thing 
means  a  thing  that  will  probably  do  harm.  The  harm,  which  in 
case  of  a  tort  will  be  the  violative  consequence,  is  a  consequence  of 
the  existence  of  the  dangerous  thing,  and  is  that  by  reference  to 
which  the  existence  of  the  dangerous  thing  is  defined  as  being  the 
definitional  consequence  of  the  duty.  Thus  in  a  duty  to  keep  a  high- 
way safe,  the  condition  of  the  highway  itself,  and  no  more  than  that, 
is  the  definitional  consequence  of  the  duty.  The  duty  is  not  properly 
defined  as  a  duty  not  to  cause  harm  to  travellers  by  the  highway 
being  imsafe,  but  simply  as  a  duty  to  keep  it  safe.  If  the  highway 
is  allowed  to  remain  in  an  unsafe  condition,  the  duty  is  broken. 
But  the  probability  of  harm  to  travellers,  which  would  be  a  vio- 
lation of  the  right  to  which  the  duty  corresponds,  is  what  makes  a 
given  condition  of  the  highway  an  imsafe  condition. 

When  the  definitional  consequence  is  defined  relatively  by  refer- 
ence to  a  probable  violative  consequence,  the  same  principles  apply 
between  those  two  consequences  as  between  the  act  and  the  defini- 

24  Quigley  v.  Delaware  &  H.  Canal  Co.,  142  Pa.  St.  388,  21  Atl.  827  (1891). 
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tional  consequence  in  a  duty  of  probability.  To  make  a  tort,  the 
violative  consequence  must  actually  happen,  and  in  order  to  be 
proximate  it  must  be  probable.  The  test  of  proximateness  here  is 
probability.  If,  for  instance,  a  traveller  is  hurt  because  of  the 
dangerous  condition  of  the  highway,  that  injury  must  have 
been  a  probable  consequence  of  the  highway  being  in  such  a 
condition. 

But  a  definitional  consequence  may  be  defined  by  reference  not  to 
its  probable,  but  to  its  actual  consequences,  though  such  cases  are 
rare.  If,  for  instance,  A.  maintains  some  thing  on  his  land  which 
sends  noxious  gases  onto  B.'s  land.  The  thing  is  a  nuisance;  and 
it  is  so  even  though  the  emission  of  such  gases  or  their  passing  onto 
B.'s  land  was  improbable,  i.  e.,  if  A.  had  taken  such  precautions  as 
would  probably  prevent  the  emission  of  any  gases.  The  duty  in 
such  a  case,  I  think,  should  be  defined  as  a  duty  not  to  maintain  such 
a  thing,  not  as  a  duty  not  to  send  gases  onto  B.'s  land.  The  exist- 
ence of  the  thing  would  be  the  definitional  consequence  of  the  duty, 
and  the  passing  of  the  gases  onto  B.'s  land  the  resultant  violative 
consequence.  But  the  thing  would  be  defined  as  a  thing  that  would 
produce  such  a  result.  In  this  case,  I  believe  that  the  test  of  proxi- 
mateness should  be  the  same  as  for  the  definitional  consequences 
of  peremptory  duties,  not  probabiHty  but  isolation.  If  gases  actu- 
ally passed  onto  B.'s  land  and  did  damage  there,  I  think  that  the 
damage  should  not  be  held  remote  because  it  was  not  probable. 
In  fact,  some  courts  have  appHed  the  [test  of  isolation  and  some  of 
probability. 

The  defendant  bought  from  the  plaintiff  a  narrow  strip  of  land 
along  a  stream,  and  then  built  a  dam  on  his  own  land  below.  He 
made  an  embankment  on  the  strip  to  protect  the  plaintiff's  land 
from  being  flooded,  but  the  water  percolated  through  it  and  made  the 
plaintiff's  land  wet.  The  defendant  was  held  liable,  though  he  had 
built  the  embankment  with  due  care  and  skill,  i.  e.,  in  such  a  manner 
that  the  percolation  was  not  probable.  The  court  said  that  the 
percolation  was  not  due  to  the  act  of  God,  i.  e.,  there  was  no  iso- 
lating cause,  and  was  a  proximate  consequence  of  building  the  dam.^ 
But  where  the  defendants  made  a  cesspool  on  their  own  land,  from 
which  filth  percolated  into  the  plaintiff's  land,  it  was  held  that 

»  Pixley  V.  Clark,  35  N.  Y.  520  (1866). 
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the  defendants  would  not  be  liable  unless  that  consequence  was 
probable.^^ 

The  definitional  consequences  of  a  duty  may,  however,  be  defined 
absolutely,  not  by  reference  to  any  further  consequences  which 
they  in  their  turn  will  or  may  produce,  though  this  is  not  common 
when  the  definitional  consequences  are  not  identical  with  the  vio- 
lative ones.  A  good  example  is  the  duty  of  a  ship  to  show  certain 
lights  at  night.  No  doubt  the  reason  for  such  a  requirement  is 
that  the  probability  of  collisions  will  be  thereby  lessened.  But  the 
duty  itself  is  not  defined  by  any  reference,  direct  or  indirect,  to 
such  a  probability.  It  is  not  a  duty  to  show  such  lights  as  will  make 
a  collision  improbable,  as  reasonable  safety  calls  for,  but  a  peremp- 
tory duty  to  show  certain  prescribed  Hghts.  The  mere  presence  or 
absence  of  the  lights  is  the  definitional  consequence  of  the  duty,  a 
definitional  consequence  which  is  defined  absolutely.  If  now  a 
collision  happens  for  want  of  lights,  that  is  a  violative  consequence. 
In  this  class  of  cases  the  test  of  the  proximateness  of  the  violative 
consequence  may  conceivably  be  either  probabiHty  or  isolation. 
There  seems  to  be  no  prevailing  reason  for  adopting  either  one  in 
preference  to  the  other.  The  nature  of  the  original  duty,  it  is  sub- 
mitted, is  not  a  proper  guide  to  follow.  Whether  the  duty  was 
peremptory  not  to  produce  the  definitional  consequence  or  was  a 
duty  merely  to  use  due  care  not  to  produce  it,  i.  e.,  not  to  act  so  as 
probably  to  produce  it,  when  it  has  been  in  fact  produced  the  breach 
of  duty  is  complete  and  finished.  What  happens  afterwards,  the 
violation  of  the  right,  is  something  quite  distinct  and  separate. 
Nevertheless,  it  is  possible  that  some  courts,  overlooking  the  dis- 
tinction between  the  definitional  and  the  violative  consequences, 
have  been  guided  by  the  analogy  of  the  duty,  and  when  the  duty  as 
to  the  definitional  consequence  was  peremptory  and  did  not  de- 
pend upon  probability,  have  considered  that  the  violative  conse- 
quence also  need  not  be  probable  to  be  proximate,  but  when  the 
duty  was  one  of  probabiHty,  so  that  the  definitional  consequence 
had  to  be  probable,  have  thought  that  the  violative  consequence 
must  also  be  so.  When,  although  the  definitional  consequence  was 
not  defined  by  the  probabiHty  of  its  causing  the  violation  of  the 
right,  that  probabiHty  was  the  reason  for  prescribing  such  a  defi- 

^  Beatrice  Gas  Co.  v.  Thomas,  41  Neb.  662,  59  N.  W.  925  (1894). 
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nitional  consequence,  for  creating  just  that  kind  of  a  duty,  that 
may  perhaps  be  a  ground  for  holding  that  the  violation  of  right 
must  be  a  probable  consequence  of  the  breach  of  the  duty.  On 
the  other  hand,  when  a  person  actually  commits  a  breach  of  his 
duty,  when  he  actually  does  something  which  the  law,  without 
reference  to  any  further  consequences  of  his  conduct,  forbade  him 
to  do,  it  may  reasonably  be  considered  that  he  acts  at  his  peril,  and 
there  seems  to  be  no  good  reason  why,  as  a  general  rule,  he  should 
be  excused  from  Hability,  if  another  is  actually  injured  by  his  wrong- 
ful conduct,  because  he  could  not  have  foreseen  that  particular 
injury.  Accordingly,  in  this  class  of  cases,  which,  as  I  have  said, 
are  not  common,  some  courts  seem  to  have  approved  the  test  of 
probability  and  others  that  of  isolation;  sometimes  both  tests  are 
mentioned,  and  sometimes  probability  is  said  to  be  the  test  when 
there  was  in  fact  a  sufficient  isolating  cause.^^ 

When  a  violation  of  right  has  happened,  so  that  there  is  a  com- 
plete tort  which  will  support  an  action  for  at  least  nominal  damages, 
there  may  ensue,  as  has  [been  said,  further  injurious  consequences 
which  may  be  recovered  for  in  an  action  for  the  tort  as  conse- 
quential damage.  The  violative  consequences  are  never  defined 
by  any  reference  to  actual  or  probable  consequential  damage,  but 
always  absolutely.  Therefore  the  relation  between  the  violation 
of  right  and  consequential  damage  is  like  that  between  definitional 
consequences  which  are  defined  absolutely  and  violative  conse- 
quences which  follow  them,  and  what  has  been  said  about  the 
latter  relation  applies  here.  The  consequential  damage  must  be 
proximate  to  the  violation  of  right,  and  through  that  it  will  be 
proximate  to  the  act.  If  probability  is  taken  as  the  test  of  its  proxi- 
mateness,  the  probabiHties  must  not  be  compounded,  but  the  prob- 
ability of  the  consequential  damage  must  be  reckoned  on  the  as- 
sumption that  the  violation  of  right  actually  happens.  The  nature 
of  the  duty  broken,  whether  that  was  a  peremptory  duty  or  a  duty 
of  probability  or  intention,  is  not  necessarily  or  properly  any  guide 
to  the  test  of  proximateness  that  ought  to  be  used;  and  the  re- 
mark above  made  that  a  person  who  has  done  wrong  may  justly  be 
held  Hable  for  damage  that  is  not  probable,  applies  with  even  more 
aptness   here. 

"  Jackson  v.  Adams,  9  Mass.  484  (1813);  Gate  v.  Gate,  50  N.  H.  144  (1870);  Daly 
V,  Milwaukee  E.  Ry.  &  L.  Go.,  119  Wis.  398,  96  N.  W.  832  (1903). 


PROXIMATE  CONSEQUENCES  IN  THE  LAW  OF  TORTS     33 

All  that  can  be  said  here  is  that  some  courts  take  probability 
as  the  test  of  the  proximateness  of  consequential  damage,  while 
other  courts  apply  the  isolation  test.  The  difference  of  opinion 
here  is  real,  and  not  merely  apparent  or  verbal,  and  is  irreconcilable. 
A  choice  simply  has  to  be  made  between  the  two  possible  tests. 
However,  the  general  rule  that  intended  consequences  are  proxi- 
mate appHes  to  violative  consequences  and  to  consequential  damage. 

In  the  foregoing  very  general  discussion,  some  cases  of  minor 
importance  have  been  passed  by  without  notice,  and  even  in  the 
cases  that  have  been  mentioned  a  considerable  number  of  special 
rules  whose  application  sometimes  modifies  or  masks  the  general 
principles  discussed,  have  also  been  omitted. 

Henry  T,  Terry. 
New  York  City. 


34  HARVARD  LAW  REVIEW 


THE   EVOLUTION   OF   FEDERAL   REGULATION 

OF  INTRASTATE  RATES:  THE  SHREVEPORT 

RATE   CASES 

"TJOWERFUL  and  ingenious  minds,  taking  as  postulates  that  the 
-»■  powers  expressly  granted  to  the  government  of  the  Union,  are  to 
be  contracted  by  construction  into  the  narrowest  possible  compass, 
and  that  the  original  powers  of  the  States  are  retained,  if  any  possible 
construction  will  retain  them,  may,  by  a  course  of  well-digested  but 
refined  and  metaphysical  reasoning  founded  on  these  premises,  explain 
away  the  constitution  of  our  country,  and  leave  it  a  magnificent  struc- 
ture, indeed,  to  look  at,  but  totally  unfit  for  use."  ^ 

"By  virtue  of  the  comprehensive  terms  of  the  grant  the  authority 
of  Congress  is  at  all  times  adequate  to  meet  the  varying  exigencies  that 
arise,  and  to  protect  the  national  interest  by  securing  the  freedom  of 
interstate  commercial  intercourse  from  local  control."  ^ 

The  first  quotation  is  from  Chief  Justice  MarshalFs  opinion  in 
Gibbons  v.  Ogden,  the  great  pioneer  decision  that  defined  the  com- 
merce clause  of  our  Constitution.  That  opinion  was  rendered  in 
1824.  That  was  ninety  years  ago.  The  second  quotation  is  from 
Mr.  Justice  Hughes'  opinion  in  the  so-called  Shreveport  Rate 
Cases  decided  last  June.  In  the  one  case.  Chief  Justice  Marshall 
declared  that  the  State  of  New  York  could  not  grant  a  monopoly 
in  the  use  of  its  navigable  waterways.  In  the  other,  Mr.  Justice 
Hughes  declared  that  the  State  of  Texas  could  not  maintain  rates 
of  transportation,  however  reasonable  in  themselves,  between 
points  within  its  boundaries,  if  these  rates  were  discriminatory 
against  rates  ordered  by  the  Interstate  Commerce  Commission  to 
be  maintained  between  points  within  and  points  without  the  State 
of  Texas.    The  one  decision  purports  to  be  warranted  by  the  other. 

The  language  of  the  two  quotations  differs  only  in  phraseology. 
The  meaning  intended  to  be  conveyed  is  the  same  in  both.  They 
both  affirm  in  absolutely  definite  terms  the  paramount  authority 

1  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  i,  222. 

2  Houston  East  &  West  Texas  Ry.  Co.  v.  United  States;  Texas  &  Pac.  Ry.  Co.  v. 
United  States,  234  U.  S.  342,  351. 
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of  Congress  over  interstate  commerce.  Therefore  to  the  lay  mind, 
and  indeed  to  those  lawyers  who  have  not  undertaken  a  close  study 
of  the  development  of  our  constitutional  law  through  judicial  in- 
terpretation or  judicial  amendment  (and  for  the  purpose  of  our 
subject,  of  course,  it  is  only  with  judicial  interpretation  and  judicial 
amendment  that  we  are  concerned,  because  the  commerce  clause 
has  thus  far  escaped  all  direct  modification),  it  would  seem  that 
the  construction  placed  upon  this,  the  most  vital  clause  of  our 
whole  Constitution,  is  no  different  from  the  construction  placed 
upon  it  by  the  remarkable  prescience  of  Chief  Justice  Marshall  at 
the  time  when  the  Constitution  was  still  in  its  infancy  and  rail- 
roads, and  therefore  railroad  rates,  were  things  unknown.  But  is 
it  true  that  the  construction  is  the  same?  This  question  is  not 
capable  of  an  absolutely  conclusive  answer  for  the  obvious  reason 
that  Chief  Justice  Marshall  could  not  foresee,  and  therefore  his 
definition  cannot  be  said  to  apply  without  quaHfication  to,  present- 
day  conditions.  This  is  said,  of  course,  with  full  appreciation  of 
the  well-estabHshed  principle  that  the  reasons  which  may  have 
caused  the  framers  of  the  Constitution  to  repose  the  commercial 
power  in  Congress,  and  upon  which  our  early  justices  necessarily 
largely  relied,  do  not  limit  the  extent  of  the  power  itself.^  Whether 
Chief  Justice  Marshall,  were  he  living  to-day,  would  reason  as  do 
the  members  of  our  present  court  is  a  matter  of  the  purest  conjec- 
ture; but  even  assuming  that  he  would,  the  all-important  fact  re- 
mains that  during  this  long  period  of  ninety  years  agreement  has 
by  no  means  prevailed  in  the  opinions  expressed  by  the  Supreme 
Court  from  time  to  time  upon  the  scope  of  the  commerce  clause. 
An  analysis  of  the  opinions  in  the  various  cases  shows  widely  dis- 
similar views.  Here  we  will  find  an  expansion  of  the  commerce 
clause,  there  a  contraction.  Each  view  has  a  certain  historical  or 
economic  significance.  That  there  is  this  variance  is  by  no  means 
unusual.  It  is  but  the  evolution  of  this  branch  of  our  constitu- 
tional law.  The  questions  of  police  power,  taxation,  due  process 
and  equal  protection  of  the  laws,  not  to  mention  innumerable  other 
questions,  have  each,  in  their  turn,  been  subjected  to  a  similar 
process  of  development.    These  evolutions  have  been  largely  con- 


3  See  Addyston  Pipe  &  Steel  Co.  v.  United  States,  175  U.  S.  211,  228  (1899),  in 
which  this  principle  is  very  forcibly  enunciated. 
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structive,  not  destructive.  They  represent  a  progressive  trend  of 
thought,  and  yet  one  ever  mindful  of  our  government's  constitu- 
tional limitations.  In  some  cases  there  were  no  such  convincing 
precedents  as  those  dealing  with  the  commerce  clause  upon  which 
to  build.  Occasionally  precedents  have  been  overruled  expressly, 
because  found  to  have  been  clearly  erroneous,  or  impliedly,  because 
of  the  stress  of  economic  conditions,  —  nulhfication  by  indirection, 
if  you  will.  But,  for  the  most  part,  there  has  been  a  more  or  less 
successful  attempt  to  square  the  latest  decisions  with  the  fountain 
heads  that  have  gone  before.  To  this  general  rule,  however,  the 
evolution  of  the  commerce  clause,  in  so  far  as  it  relates  to  the 
regulation  of  intrastate  rates,  is  believed  to  be  an  exception,  and  it 
is  the  purpose  of  this  article  to  trace  this  evolution  by  an  analysis 
of  the  decisions  which  have  brought  it  about. 

The  evolution  of  federal  regulation  of  intrastate  rates  is  properly 
to  be  traced  by  dividing  the  decisions  construing  the  power  of 
Congress  over  interstate  commerce  into  five  periods,  each  of  which 
is  more  or  less  distinctly  defined  by  reason  of  particular  interpreta- 
tions placed  upon  the  commerce  clause.  The  first  period  dates 
from  the  adoption  of  the  Constitution  in  1789  to  1829.  This  period 
is  noteworthy  in  that  it  evolved  these  two  basic  principles:  First, 
that  the  actual  regulation  of  interstate  commerce  by  Congress 
excludes  its  regulation  by  the  states.  Second,  that  the  power  to 
regulate  purely  internal  commerce  rests  exclusively  with  the  states 
regardless  of  whether  they  actually  exercise  this  power  or  not.  This 
period  will  be  called  the  Constructive  Period. 

The  second  period  dates  from  1829  to  1876,  the  year  of  the  so- 
called  Granger  Cases.^  This  period  is  noteworthy  in  that  in  addi- 
tion to  upholding  the  two  basic  principles  of  the  first  period,  it 
gradually  evolved,  although  not  without  great  controversy,  a  third 
basic  principle,  namely,  that  in  matters  essentially  national  in 
their  nature  and  requiring  uniformity  of  regulation  the  exclusive- 
ness  of  congressional  power  is  not  dependent  upon  actual  exercise 
of  that  power,  but  arises  from  the  very  grant  itself  of  the  power; 
while  in  matters  which,  though  affecting  interstate  commerce,  are 
primarily  of  local  interest,  the  power  of  the  states  to  regulate  is 

*  Munn  V.  Illinois,  94  U.  S.  113;  Chicago,  B.  &  Q.  R.  R.  v.  Iowa,  94  U.  S.  155; 
Peik  V.  Chicago  &  N.  W.  Ry.  Co.,  94  U.  S.  164;  Winona  &  St.  Peter  R.  R.  Co.  v. 
Blake,  94  U.  S.  180. 
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plenary  in  the  absence  of  congressional  action.  This  latter  power 
is  generally,  though  it  would  seem  rather  inaccurately,  described  as 
concurrent.  The  use  of  the  word  *' concurrent '^  rather  conveys  the 
idea  of  simultaneous  operation  of  the  state  and  the  federal  power, 
whereas  the  one  operates  only  when  the  other  is  not  exercised. 
From  the  fact  that  the  state  power  is  dominated  by,  and  must 
give  way  to,  the  federal  power  when  exercised,  it  would  seem  per- 
haps more  accurate  to  speak  of  the  one  power  as  dominant  and  of 
the  other  as  servient.  This  second  period  will  be  called  the  States' 
nights  Period. 

The  third  period,  one  of  only  ten  years,  dates  from  1876  to  1886, 
the  year  of  the  decision  in  the  case  of  Wabash,  St.  L.  df  F,  Ry.  Co. 
V.  Illinois.^  The  decisions  of  this  period  are  noteworthy  in  that 
they  further  extend  the  principle  of  so-called  "concurrent"  power 
to  the  point  of  saying  that  until  Congress  acts  the  states  themselves 
may  even  regulate  matters  essentially  national  in  their  nature, 
namely,  interstate  rates,  as  well  as  those  matters  primarily  of  local 
interest.  This  period  will  be  called  the  Extreme  States'  Rights 
Period. 

The  fourth  period  dates  from  1886  down  to  but  not  including  the 
so-caUed  Minnesota  Rate  Cases,^  decided  in  19 13.  During  this 
period  the  decisions  affirm  the  three  principles  emmciated  in 
the  first  and  second  periods,  and  repudiate  the  Extreme  States' 
Rights  principle  of  the  third  period.  This  fourth  period  will  be 
called  the  FederaHstic  Period. 

The  fifth  and  last  period  dates  from  the  decision  rendered  in  19 13 
in  the  Minnesota  Rate  Cases  to  the  present  time,  and  therefore 
includes  the  decision  in  the  Shreveport  Rate  Cases  ^  rendered  last 
June.  This  period  is  noteworthy  for  the  further  and  hitherto 
unknown  restriction  of  state  power.  A  principle  never  before  an- 
nounced is  now  evolved  to  the  effect  that  state  regulation  of  local 
rates  is  exclusive  only  until  Congress  acts,  or,  in  other  words,  that 
the  power  of  the  state  is  servient  not  merely  in  local  matters  affect- 
ing interstate  commerce,  but  in  the  regulation  of  its  own  internal 
commerce  as  well.  In  short,  it  does  not  allow  the  corresponding 
usurpation  to  the  federal  government  that  was  allowed  to  the 
states  during  the  third  or  Extreme  States'  Rights  period,  that  is, 

6  118  U.  S.  557.  •  230  U.  S.  352.  ^  234  U.  S.  342. 
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regulation  of  intrastate  rates  until  the  states  themselves  regulate 
them,  for  of  course  that  would  be  valueless;  but  it  goes  further 
and  proclaims  that  there  may  be  regulation  of  intrastate  rates  by 
Congress  to  the  exclusion  of  state  regulation  whenever  Congress 
may  see  fit  to  act.  In  addition,  with  the  Interstate  Commerce 
Commission,  an  agent  of  Congress,  be  it  noted,  is  primarily 
vested  the  determination  of  this  fundamental  constitutional  ques- 
tion, namely,  whether  state  action  is  to  be  excluded,  or,  in  short, 
whether  the  commerce  clause  has  been  violated.  This  last  period 
will  be  called  the  Period  of  Judicial  Amendment,  so  radical  is  it  in 
its  extension  of  the  doctrine  of  national  supremacy.  The  leading 
decisions  of  each  period  will  now  be  considered. 

I.    The  Constructive  Period 

At  the  time  of  the  adoption  of  the  Constitution,  commerce 
^' among  the  several  States,"^  to  use  the  exact  words  of  the  com- 
merce clause,  consisted  of  touching  the  circumference  of  the  states 
by  the  landing  of  vessels  at  coastwise  points,  and  of  transportation 
by  land  from  one  state  to  another,  such  as  it  was,  by  coach  or 
wagon.  The  penetration  and  commingling  of  external  and  inter- 
nal commerce  is  a  product  of  the  railroad  and  so  unknown  to  our 
forefathers.  To  use  the  words  of  Henry  Clay,  "The  country 
had  scarcely  any  interior."  ^  While  it  is  beHeved  that  by  the 
language  used  in  the  Constitution  more  was  in  fact  actually  con- 
templated than  transportation  by  water,^°  it  is  quite  clear  that 
nothing  more  was  immediately  intended,  either  by  the  Federal 
Convention  which  framed  the  Constitution  or  by  the  state  con- 
ventions which  ultimately  gave  their  approval,  than  to  enable 
Congress  to  prevent  the  imposition  of  duties  by  particular  states 
upon  articles  imported  from  or  through  other  states.    This  power 

'  Article  i,  sec.  8,  c.  3. 

'  Speech  in  House  of  Representatives,  January  30,  1824;  Annals  i8th  Congress, 
ist  Session,  Vol.  I,  pi.  1315. 

1°  See  contra,  "Chief  Justice  Marshall  on  Regulation  of  Interstate  Carriers,"  by 
E.  Parmalee  Prentice,  5  Col.  L.  Rev.  77.  Mr.  Prentice  bases  his  argument  on  the 
fact  that  states  continued  to  grant  monopolies  to  ferry  and  canal  companies,  land 
transportation  companies  and  even  to  railroads  as  late  as  1866,  when,  as  we  shall  see, 
Congress  intervened.  See  also,  by  the  same  author,  "The  Federal  Power  over  Carriers 
and  Corporations,"  and  "The  Origin  of  the  Right  to  Engage  in  Interstate  Commerce," 
17  Harv.  L.  Rev.  20. 
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given  to  Congress  was  thought  to  be  merely  negative,  not  affirma- 
tive. In  short,  it  was  conceded  to  the  federal  government,  with 
virtually  no  debate,  as  supplementary  to  the  attainment  of  the 
greatest  object  of  the  new  government  —  destruction  of  state 
jealousies  with  regard  to  foreign  commerce  and  the  abuse  of  power 
by  the  importing  states  in  taxing  the  non-importing,  which  had 
been  so  detrimental  to  harmony  and  progress  under  the  Confedera- 
tion, and  in  the  place  of  these  the  establishment  of  one  rule  of 
uniformity.^^ 

Although  Chief  Justice  Marshall,  with  his  broad  discernment, 
saw  the  futiHty  of  declaring  the  power  to  regulate  interstate  com- 
merce to  be  merely  negative  and  gave  to  it  at  once  an  affirmative 
significance,  the  facts  to  which  he  applied  his  definition  were  so 
dissimilar  to  the  facts  with  which  we  have  to  deal,  that  however 
broad,  however  elastic,  he  may  have  intended  his  definition  to  be, 
we  cannot  go  beyond  a  reasonable  construction  of  his  words  in  any 
case.  In  Gibbons  v.  Ogden  he  decided  that  the  laws  of  New  York 
which  granted  to  the  successors  of  Livingston  and  Fulton  the  ex- 
clusive right  to  navigate  with  their  steamboats  all  waters  within 
the  state,  for  a  term  of  years,  was  an  unconstitutional  restriction 


"  See  Elliott's  " Debates  on  the  Federal  Constitution";  "The  Federalist,"  Nos.  7, 
II,  42;  Max  Ferrand,  "The  Records  of  the  Federal  Convention  of  1787";  "The 
Framing  of  the  Constitution." 

On  February  13,  1827,  James  Madison,  writing  from  his  home  at  Montpelier  to  his 
friend  J.  C.  Cabell,  remarked  in  regard  to  the  power  of  Congress  over  interstate  com- 
merce: "I  always  foresaw  that  difficulties  might  be  started  in  relation  to  that  power 
which  could  not  be  fully  explained  without  recurring  to  views  of  it  which,  however 
just,  might  give  birth  to  specious  though  unsound  objections.  Being  in  the  same 
terms  with  the  power  over  foreign  commerce,  the  same  extent,  if  taken  literally,  would 
belong  to  it,  yet  it  is  very  certain  that  it  grew  out  of  the  abuse  of  the  power  by  the 
importing  states  in  taxing  the  non-importing,  and  was  intended  as  a  negative  and  pre- 
ventive provision  against  injustice  among  the  states  themselves  rather  than  as  a  power 
to  be  used  for  the  positive  purpose  of  the  general  government  in  which  alone,  however, 
remedial  power  could  be  lodged."  Letters  and  Other  Writings  of  James  Madison, 
Vol.  4,  pp.  14-15. 

Strange  as  it  seems,  this  was  written  three  years  after  the  decision  in  Gibbons  v. 
Ogden.  Madison's  successor  in  the  Presidency,  James  Monroe,  actually  believed  that 
Congress  had  no  power  to  make  internal  improvements  by  virtue  of  the  Commerce 
Clause  of  the  Constitution,  on  the  theory  that  that  clause  merely  gave  power  to  impose 
duties  on  foreign  trade,  and  to  prevent  duties  on  trade  between  the  states,  —  or  in 
fact  by  virtue  of  any  other  power  granted  to  Congress.  See  James  Monroe's  Message 
to  Congress  of  May  4,  1822,  and  accompanying  paper  on  the  subject  of  internal  im- 
provements, vetoing  the  act  for  the  preservation  and  repair  of  the  Cumberland  Road. 
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of  interstate  commerce,  because  it  prevented  vessels  licensed  to 
carry  on  the  coasting  trade  under  the  laws  of  the  United  States 
from  navigating  those  waters  in  the  prosecution  of  that  trade. 

Difficult  as  this  decision  must  have  been  to  render  as  an  original 
proposition,  embracing  as  it  did  the  announcement  of  national 
supremacy  at  the  expense  of  the  states,  which  was  the  basis  of  all 
the  opposition  to  the  new  form  of  government,  it  was,  from  a  judi- 
cial point  of  view  at  least,  not  so  difficult  as  the  determination  of 
the  present-day  problems  arising  out  of  our  complex  commercial 
life  and  the  complete  inter-relation  of  almost  all  railroad  rates. 
Let  us  analyze  the  opinion  of  Chief  Justice  Marshall.  .First,  the 
word  "commerce,''  He  said,  as  used  in  the  Constitution  ''compre- 
hends, and  has  always  been  understood  to  comprehend,  naviga- 
tion."^^ And  whatever  conflicts  there  may  have  been  as  to  the 
scope  of  the  commerce  clause,  he  set  them  at  rest  by  declaring  with 
equal  emphasis  that  it  ''comprehends  every  species  of  commercial 
intercourse,"^^  thus  paving  the  way  for  the  application  of  the  com- 
merce clause  to  railroads,  which,  however,  was  not  directly  utilized, 
as  we  shall  see,  until  forty-eight  years  later.  Second,  he  thus  de- 
fined the  distinction  between  interstate  and  intrastate  commerce: 

"Commerce  among  the  states,  cannot  stop  at  the  external  boundary 
line  of  each  state,  but  may  be  introduced  into  the  interior.  It  is  not 
intended  to  say  that  these  words  comprehend  that  commerce,  which  is 
completely  internal,  which  is  carried  on  between  man  and  man  in  a  state, 
or  between  different  parts  of  the  same  state,  and  which  does  not  extend 
to  or  affect  other  states.  Such  a  power  would  be  inconvenient,  and  is 
certainly  unnecessary.  Comprehensive  as  the  word  'among'  is,  it  may 
very  properly  be  restricted  to  that  commerce  which  concerns  more  states 
than  one.  The  phrase  is  not  one  which  would  probably  have  been  se- 
lected to  indicate  the  completely  interior  traffic  of  a  state,  because  it  is 
not  an  apt  phrase  for  that  purpose;  and  the  enumeration  of  the  particu- 
lar classes  of  commerce  to  which  the  power  was  to  be  extended,  would  not 
have  been  made,  had  the  intention  been  to  extend  the  power  to  every 
description.  The  enumeration  presupposes  something  not  enumerated; 
and  that  something,  if  we  regard  the  language,  or  the  subject  of  the  sen- 
tence, must  be  the  exclusively  internal  commerce  of  a  state.  The  genius 
and  character  of  the  whole  government  seem  to  be,  that  its  action  is  to 
be  applied  to  all  the  external  concerns  of  the  nation,  and  to  those  internal 

^  9  Wheat.  (U.  S.)  p.  193.  "  Ibid.,  p.  193. 
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concerns  which  affect  the  states  generally;  but  not  to  those  which  are 
completely  within  a  particular  state,  which  do  not  affect  other  states, 
and  with  which  it  is  not  necessary  to  interfere,  for  the  purpose  of  execut- 
ing some  of  the  general  powers  of  the  government.  The  completely 
internal  commerce  of  a  state,  then,  may  be  considered  as  reserved  for  the 
state  itself.  .  .  .Commerce  among  the  states  must,  of  necessity,  be 
commerce  with  the  states."  ^^ 

Third,  he  decided  —  and  this  is  the  real  ratio  decidendi  of  the 
case  —  that  a  state  cannot  regulate  interstate  commerce  while 
Congress  is  regulating  it.  Lastly,  by  declaring  that  there  was  an 
"immense  mass  of  legislation,  which  embraces  every  thing  within 
the  territory  of  a  state,  not  surrendered  to  a  general  government: 
all  which  can  be  most  advantageously  exercised  by  the  states  them- 
selves," ^^  he  adopted  the  far-seeing  views  of  Daniel  Webster  (who 
argued  the  case  for  the  appellant),  which,  as  we  shall  see,  succeed- 
ing justices  were  slow  to  grasp,  and  which  gave  rise  to  a  stubborn 
controversy  lasting  nearly  thirty  years. 

In  rendering  the  court's  opinion,  Chief  Justice  Marshall  was 
mindful  of  the  vast  importance  and  far-reaching  effect  of  the  deci- 
sion, and  therefore  of  the  wisdom  of  not  proceeding  too  far  beyond 
what  was  necessary  for  the  purposes  of  the  case.  "The  magnitude 
of  the  question,"  he  said,  "the  weight  of  character  belonging  to 
those  from  whose  judgment  we  dissent,  and  the  argument  at  the 
bar,  demanded  that  we  should  assume  nothing."  ^^ 

In  short,  in  declaring  the  power  of  Congress  over  interstate  com- 
merce to  be  paramount,  he  did  so  with  application  only  to  the  par- 
ticular facts  of  the  case,  and  did  not  decide,  because  unnecessary 
to  do  so,  that  the  mere  grant  of  this  power  made  it  ipso  facto  ex- 
clusive. "In  discussing  the  question,  whether  this  power  is  still  in 
the  states,  in  the  case  under  consideration,"  he  said,  "we  may  dis- 
miss from  it  the  inquiry,  whether  it  is  surrendered  by  the  mere 
grant  to  Congress,  or  is  retained  imtil  Congress  shall  exercise  the 
power.  We  may  dismiss  that  inquiry  because  it  has  been  exercised, 
and  the  regulations  which  Congress  deemed  it  proper  to  make,  are 
now  in  full  operation.    The  sole  question  is,  can  a  state  regulate 


14 


9  Wheat.  (U.  S.)  pp.  194-96. 
"  Ibid.,  p.  203. 
"  Ibid.,  p.  222. 
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commerce  with  foreign  nations  and  among  the  states,  while  Con- 
gress is  regulating  it?"  " 

The  negative  answer  given  to  this  question  is  stated  by  a  masterly- 
course  of  constructive  reasoning  in  the  most  positive  terms.  So 
from  the  time  of  this  decision  there  could  no  longer  be  any  doubt 
that  when  Congress  regulates  interstate  commerce  that  action  is 
absolutely  exclusive.  This  principle  was  conclusively  affirmed  three 
years  later  by  Chief  Justice  Marshall  in  Brown  v.  Maryland,^^  an 
indestructible  precedent,  remarkable  in  its  expression,  of  our  con- 
stitutional law.  An  act  of  the  legislature  of  Maryland,  which 
imposed  a  license  fee  of  fifty  dollars  on  importers  of  foreign  goods 
before  they  could  sell  them,  was  held  unconstitutional,  as  violating 
both  the  constitutional  provision  against  state  taxation  of  imports 
and  exports  and  the  commerce  clause.  Chief  Justice  Marshall 
said  as  to  the  latter:  "What,  then,  is  the  just  extent  of  a  power  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
states?  This  question  was  considered  in  the  case  of  Gibbons  v. 
Ogden,  in  which  it  was  declared  to  be  complete  in  itself,  and  to 
acknowledge  no  limitations  other  than  are  prescribed  by  the  Con- 
stitution. The  power  is  co-extensive  with  the  subject  on  which  it 
acts,  and  cannot  be  stopped  at  the  external  boundary  of  a  state, 
but  must  enter  its  interior.  We  deem  it  imnecessary  now  to  reason 
in  support  of  these  propositions.  Their  truth  is  proved  by  facts 
continually  before  our  eyes,  and  was,  we  think,  demonstrated,  if 
they  could  require  demonstration,  in  the  case  already  men- 
tioned." i« 

This  case  would  seem  to  set  at  rest  the  question,  reserved  in 
Gibbons  v.  Ogden,  as  to  whether  there  was  a  residuum  of  equal 
power  vested  in  the  states  which  might  be  exercised  by  them  in  the 
absence  of  congressional  action.  Nevertheless,  confusion  seems  to 
have  been  engendered  by  a  decision  handed  down  by  Chief  Justice 
Marshall  himself  the  following  year,  and  with  this  the  States' 
Rights  period  may  properly  be  said  to  begin. 


*^  9  Wheat.  (U.  S.)  200.  It  might  be  argued  that  the  case  could  have  been  dis- 
posed of  simply  by  declaring  that  the  state  action,  being  in  violation  of  existing 
acts  of  Congress,  was  therefore  void  by  the  express  language  of  Article  Six  of  that 
Constitution. 

"  12  Wheat.  (U.  S.)  419  (1827). 

"  Ibid.,  p.  446. 
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II.    The  States'  Rights  Period 

In  the  case  of  Willson  v.  The  Black  Bird  Creek  Marsh  Company, '^^ 
the  State  of  Delaware  had  authorized  a  company  to  dam  a  small 
navigable  tidal  creek  for  the  purpose  of  reclaiming  marsh  land  and 
improving  the  drainage  of  the  surrounding  territory.  The  defend- 
ants, owners  of  a  sloop  licensed  as  a  coaster  under  the  laws  of  the 
United  States,  ran  into  the  dam  with  the  vessel  and  injured  it.  In 
an  action  for  damages  the  defendants  contended  that  the  state  law 
authorizing  the  building  of  the  dam  was  an  unconstitutional  inter- 
ference with  interstate  commerce,  but  Chief  Justice  Marshall  held 
not,  saying: 

''If  Congress  had  passed  any  act  which  bore  upon  the  case;  any  act 
in  execution  of  the  power  to  regulate  commerce,  the  object  of  which  was 
to  control  state  legislation  over  those  small  navigable  creeks  into  which 
the  tide  flows,  and  which  abound  throughout  the  lower  country  of  the 
middle  and  southern  states,  we  should  feel  not  much  diflaculty  in  sa3dng 
that  a  state  law  coming  in  conflict  with  such  act  would  be  void.  But 
Congress  has  passed  no  such  act.  The  repugnancy  of  the  law  of  Dela- 
ware to  the  Constitution  is  placed  entirely  on  its  repugnancy  to  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the  several  states, 
a  power  which  has  not  been  so  exercised  as  to  affect  the  question. 

''We  do  not  think  that  the  act  empowering  the  Black  Bird  Creek 
Marsh  Company  to  place  a  dam  across  the  creek,  can,  under  all  the  cir- 
cumstances of  the  case,  be  considered  as  repugnant  to  the  power  to 
regulate  commerce  in  its  dormant  state  or  as  being  in  conflict  with  any 
law  passed  on  the  subject."  ^^ 

Unfortunately  Chief  Justice  Marshall  makes  no  mention  of  the 
cases  of  Gibbons  v.  Ogden  and  Brown  v.  Maryland  in  this  decision, 
but  obviously,  from  his  language  just  quoted,  he  intended  that 
nothing  that  he  had  said  in  those  cases  should  be  modified.  The 
problem  there  presented  was  quite  different,  and  Chief  Justice 
Marshall  must  be  considered  as  having  so  viewed  it.  In  Gibbons  v. 
Ogden  and  Brown  v.  Maryland  the  subject  was  in  its  nature  na- 
tional, and  therefore  admitted  of  only  one  uniform  system  or  plan 
of  regulation.  In  the  Black  Bird  Creek  Marsh  Company  case  the 
subject  was  primarily  of  local  interest,  and  in  the  absence  of  con- 

20  2  Pet.  (U.  S.)  245  (1829).  21  Ibid.,  p.  252. 
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gressional  action  admitted  of  state  regulation.  True,  Chief  Justice 
Marshall  stated  in  this  case  that  the  state  action  was  repugnant 
neither  to  the  power  to  regulate  commerce  in  its  "dormant  state" 
nor  to  any  law  passed  by  Congress  by  virtue  of  that  power,  and 
this  at  first  somewhat  confuses  the  distinction  between  cases  in 
which  congressional  jurisdiction  is  exclusive  per  se  and  in  which 
it  is  not.  But  the  language  in  the  rest  of  the  opinion  shows  that 
the  non-action  of  Congress  was  the  decisive  feature  of  the  case,  and 
that  the  "dormant  state"  of  congressional  power  was  referred  to 
simply  to  show  that  the  local  regulation  was  not  directed  to  such 
a  subject  as  was  properly  covered  by  the  mere  grant  of  power  to 
Congress.  If  this  explanation  is  sound,  then  it  must  be  accepted  as 
answering  in  the  affirmative  the  question  reserved  in  Gibbons  v. 
Ogden,  namely,  that  even  if  Congress  had  not  legislated,  would  the 
New  York  statute  involved  in  that  case  have  been  void  from  its 
inception? 

Clear  as  is  this  distinction  now  between  those  subjects  over 
which  the  power  of  Congress  is  exclusive  per  se,  and  those  over 
which  it  is  merely  dominant  until  put  into  operation,  it  was  not 
conclusively  enunciated  by  a  majority  of  the  Supreme  Court  in 
any  case  until  185 1,  or  twenty- two  years  after  the  decision  in  the 
Black  Bird  Creek  Marsh  Company  Case.  During  those  years  the 
opinions  of  the  court  were  many  times  at  variance  with  each  other. 
The  cause  of  this  lies,  however,  not  so  much  in  a  failure  to  grasp  the 
distinction  which  Chief  Justice  Marshall  intended  to  make,  but 
in  the  fact  that  the  question  of  state  versus  national  sovereignty 
had  become  much  more  prominent  in  the  ripening  of  events  which 
afterwards  brought  about  the  Civil  War.  The  personnel  of  the 
Supreme  Court  underwent  a  great  change.  Many  of  its  members 
were  advocates  of  the  Extreme  States'  Rights  theory.  The  battle 
really  began  with  the  case  of  City  of  New  York  v.  Miln,^^  decided  in 
1837,  the  first  case  in  which  the  court  was  divided  in  its  judgment 
of  the  commerce  clause,  and  reached  its  highest  pitch  in  the  License 
Cases  ^  and  the  Passenger  Cases,^^  decided  in  1847  ^^^  1849.  A 
close  analysis  of  the  varied  opinions  in  these  three  cases  would 
itself  fill  a  book.  Sviffice  it  to  state  briefly  the  facts  and  the  prin- 
ciples announced. 

22  II  Pet.  (U.  S.)  102.  23  3  How.  (U.  S.)  504.  ^  7  How.  (U.  S.)  283. 
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In  City  of  New  York  v.  Miln  there  was  held  valid  a  law  of  the 
State  of  New  York  requiring,  among  other  things,  the  masters  of 
all  vessels  arriving  at  the  port  of  New  York  from  the  ports  of 
other  states  or  countries  to  make  to  the  state  authorities,  within 
twenty-four  hours  after  arrival,  a  written  report  containing  the 
name,  birth-place,  last  legal  settlement,  age  and  occupation  of 
every  passenger  to  be  landed.  The  law  was  upheld  on  the 
ground  that  it  was  a  police  measure,  not  a  regulation  of  foreign 
or  interstate  commerce,  and  formed  a  portion  of  that  ^'immense 
mass  of  legislation  which,"  according  to  Gibbons  v.  Ogden,  ^'em- 
braces everything  within  the  territory  of  a  state,  not  surrendered 
to  a  general  government:  all  which  can  be  most  advantageously 
exercised  by  the  states  themselves."  ^^  The  opinion  of  the  court 
was  written  by  Mr.  Justice  Barbour,  and  concurred  in  by  Mr. 
Justice  Thompson  in  a  separate  opinion.  It  is  significant  that  Mr. 
Justice  Story,  failing  to  admit  the  distinction  intended  to  be  laid 
down  by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden  between  mat- 
ters of  national  and  matters  of  local  interest,  dissented.^^ 

The  License  Cases  involved  the  validity  of  certain  laws  of  the 
States  of  Massachusetts,  Rhode  Island  and  New  Hampshire  pro- 
hibiting the  sale  of  liquor  without  licenses  previously  obtained 
from  the  state  authorities.  The  entire  court,  led  by  Chief  Justice 
Taney,  sustained  the  validity  of  the  laws,  but  the  members  were 
very  much  divided  as  to  the  reasons  upon  which  the  decision  should 
be  based.  Chief  Justice  Taney  took  the  position  that  the  state 
laws  were  regulations  of  foreign  and  interstate  commerce  in  so  far 
as  they  operated  to  impose  burdens  upon  the  sale  in  original  pack- 
ages of  liquor  brought  into  the  state,  but  he  held  that  the  power  to 
regulate  such  commerce  was  concurrent,  and  that,  consequently, 
the  laws  were  valid.  Here,  again,  we  see  a  failure,  or  at  least  a 
refusal,  to  grasp  the  distinction  between  matters  which  are  of 
national  and  those  of  purely  local  interest.  Justice  Catron  agreed 
substantially  with  the  Chief  Justice.    Justices  McLean,  Grier  and 


26  9  Wheat.  (U.  S.)  203. 

^  Mr.  Justice  Story's  argument  was  that  on  the  first  hearing  of  the  case,  which  was 
before  Chief  Justice  Marshall,  the  latter  agreed  with  his  views.  The  case  was  origi- 
nally brought  to  the  Supreme  Court  on  a  certificate  of  division  in  opinion  of  the  judges 
of  the  United  States  Circuit  Court  for  the  Southern  District  of  New  York.  The  Su- 
preme Court  itself  being  divided,  a  re-argument  was  directed. 
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Daniel  sustained  the  laws  on  the  ground  that  they  were  police 
measures  and  not  within  the  prohibition  of  prior  decisions.  Jus- 
tice Woodbury,  adopting  the  same  view,  went  further,  however, 
and  declared  with  Chief  Justice  Taney  that  the  power  to  regulate 
interstate  commerce  was  concurrent.  This  theory,  although  not 
applicable  to  the  facts  in  these  cases,  was  to  a  large  extent  that 
suggested  by  Daniel  Webster's  argument  in  Gibbons  v.  Ogden,  and 
which,  as  has  been  pointed  out,  is  believed  to  have  been  intended 
by  Chief  Justice  Marshall  as  the  proper  one.  Certainly  it  approxi- 
mates the  one  that  has  since  been  adopted  by  the  court,  namely, 
that  the  federal  power  over  commerce  is  exclusive  in  so  far  as  from 
the  nature  of  the  case  a  uniform  regulation  is  demanded  or  is  ap- 
propriate, but  that  in  matters  of  purely  local  and  particular  inter- 
est the  states  may,  in  the  absence  of  opposing  federal  statutes, 
legislate.  "I  admit,"  said  Mr.  Justice  Woodbury,  ''that  so  far 
as  regards  the  uniformity  of  a  regulation  reaching  to  all  the  states, 
it  must  in  these  cases,  of  course,  be  exclusive.  .  .  .  But  there  is 
much  in  connection  with  foreign  commerce  which  is  local  within 
each  state,  convenient  for  its  regulation,  and  useful  to  the  public, 
to  be  acted  on  by  each  until  the  power  is  abused  or  some  course  is 
taken  by  Congress  conflicting  with  it."  ^^  But  Justice  Woodbury 
failed  to  make  the  proper  classification  of  subjects.  It  is  strange, 
in  a  sense,  that  any  of  the  Justices  could  have  wandered  so  far 
from  the  irrefutable  logic  of  Brown  v.  Maryland.  On  the  other 
hand,  it  must  be  remembered  that  they  were  dominated  by  a  grave 
poKtical  situation,  with  one  party  seeking  to  estabhsh  complete 
national  powers  for  a  government  which  the  other  party  regarded  as 
a  mere  league  of  states.  The  controversy  was  only  ended  by  civil 
war.  Suffice  it  to  say,  however,  for  the  purposes  of  our  present 
discussion,  that  the  License  Cases  were  squarely  overruled  by  the 
case  of  Leisy  v.  Hardin  ^^  in  1890. 

In  the  Passenger  Cases  there  was  involved  the  validity  of  laws 
of  Massachusetts  and  New  York  imposing  a  tax  upon  every  non- 
resident passenger  landed  within  the  state  from  every  vessel  arriv- 
ing from  a  port  of  some  other  state  or  country.  These  laws  were 
very  properly  held  invaHd,  the  court,  however,  being  divided  five 


"  5  How.  (U.  S.)  624. 

28  13s  U.  S.  100.     See  Bowman  v.  Chicago  &  N.  W.  Railway  Co.,  125  U.  S.  465 
(1888). 
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to  four.  All  of  the  Justices  who  delivered  separate  opinions  in 
the  License  Cases  delivered  separate  opinions  in  the  Passenger 
Cases,  as  did  also  Justices  Wayne  and  McKinley.  The  opinions 
of  the  respective  Justices  in  both  cases  are  substantially  the  same 
in  so  far  as  they  bear  upon  the  question  of  the  so-called  concurrency 
or  exclusiveness  of  congressional  power. 

Here  again  a  great  political  controversy  was  carried  to  the 
Supreme  Court.  The  problem  presented  was  more  troublesome 
than  that  in  the  License  Cases.  On  the  one  hand,  the  Constitu- 
tion gave  the  citizens  of  each  state  the  privileges  and  immunities 
of  citizens  of  the  several  states.  On  the  other  hand,  the  Constitu- 
tion left  each  state  to  determine  for  itself  what  immigration  should 
be  permitted.  So  far  as  land  communication  between  the  states 
was  concerned,  it  was  generally  conceded  that  the  states  had  never 
surrendered  that  power,  and  it  was  now  urged  that  passengers  by 
sea  had  no  greater  rights  within  a  state  than  if  they  had  come  by 
land  from  an  adjoining  state.  Absorbing  as  is  the  study  of  this  con- 
troversy as  exposed  in  the  decisions  of  the  Supreme  Court,  space 
does  not  permit  that  we  pursue  it  further  here.^^  Summarizing 
the  notable  features  of  these  famous  cases,  together  with  the  notable 
features  of  the  License  Cases,  and  viewing  them  primarily  as  ab- 
stract propositions  of  constitutional  law  relating  to  the  commerce 
clause,  as  we  here  must,  they  are  believed  to  be  three  in  number. 
First,  failure  on  the  part  of  the  members  of  the  court  to  agree  on 
any  definition  of  the  commerce  power.  Second,  refusal  to  agree 
that  the  power  of  Congress  was  ever  exclusive.  Third,  departure, 
except  on  the  part  of  Mr.  Justice  Woodbury,  from  the  doctrine 
which  must  reasonably  be  inferred  from  the  cases  of  Gibbons  v. 
Ogden  and  Black  Bird  Creek  Marsh  Company,  and  which  was  soon 
to  be  announced  as  the  true  rule  of  construction,  namely,  that  in 
matters  national  the  power  of  Congress  is  exclusive  by  the  very 
grant,  while  in  matters  of  local  interest  the  power  of  the  states  is 
concurrent  or  servient  to  the  dominant  power  of  Congress  when 
that  power  is  exercised.^° 

29  See  Crandall  v.  Nevada,  6  Wall.  (U.  S.)  35.  In  this  case,  decided  after  the  Civil 
War  (1867),  the  Supreme  Court  affirmed  the  right  of  free  passage  from  state  to  state, 
not,  however,  as  a  result  of  the  construction  of  any  provision  of  the  Constitution,  but 
because  this  right  was  considered  essential  to  the  existence  and  administration  of  the 
nation. 

3°  See  an  article  by  Louis  M.  Greeley,  "What  is  the  Test  of  a  Regulation  of  Foreign 
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Finally  in  185 1,  in  the  case  of  Cooky  v.  Board  of  Wardens y^^  the 
Supreme  Court,  in  an  opinion  delivered  by  Mr.  Justice  Curtis, 
established  once  and  for  all  the  rule  which  had  been  so  often 
threatened  with  adoption  since  1829,  but  in  which  a  majority  of 
the  Justices  had  never  been  able  entirely  to  concur.  The  facts  of 
this  case,  briefly  stated,  are  that  by  act  of  the  legislature  of  Pennsyl- 
vania certain  requirements  were  imposed  upon  the  master  of  every 
vessel  entering  the  port  of  Philadelphia  to  make  certain  reports  to 
the  harbor  ojB&cials,  and  upon  the  failure  to  comply  with  these  re- 
quirements so-called  half  pilotage  fees  were  exacted.  The  plain- 
tiff brought  an  action  to  recover  these  fees,  claiming  that  the 
Pennsylvania  law  was  in  conflict  with  various  provisions  of  the 
Federal  Constitution,  among  them  the  commerce  clause,  with 
which  alone  we  are  here  concerned.    The  court  said: 

''Whatever  subjects  of  this  power  are  in  their  nature  national,  or 
admit  only  of  one  uniform  system,  or  plan  of  regulation,  may  justly  be 
said  to  be  of  such  a  nature  as  to  require  exclusive  legislation  by  Congress. 
That  this  cannot  be  afl&rmed  of  laws  for  the  regulation  of  pilots  and 
pilotage,  is  plain.  The  act  of  1789  contains  a  clear  and  authoritative 
declaration  by  the  first  Congress,  that  the  nature  of  this  subject  is  such, 
that  until  Congress  should  find  it  necessary  to  exert  its  power,  it  should 
be  left  to  the  legislation  of  the  states;  that  it  is  local  and  not  national; 
that  it  is  likely  to  be  the  best  provided  for,  not  by  one  system,  or  plan  of 
regulations,  but  by  as  many  as  the  legislative  discretion  of  the  several 
states  should  deem  applicable  to  the  local  peculiarities  of  the  ports  within 
their  limits."  ^2 

Mr.  Justice  Daniel  in  a  short  opinion  agreed  with  the  judgment 
of  the  court,  but  not  with  its  reasoning,  for  he  doubted  whether 
this  concurrent  power  in  the  state  ''which  is  deemed  indispensable 
.to  the  safety  and  existence  of  every  community  .  .  .  could,  under 
any  circumstances,  be  surrendered."  ^^ 

Mr.  Justice  McLean  filed  a  very  strong  dissenting  opinion^ 

or  Interstate  Commerce?"  i  Harv.  L.  Rev.  159,  in  which  the  author  states  that  the 
only  true  test  taken  from  Justice  Woodbury's  opinions  is  to  be  found  in  the  intention 
6r  purpose  of  the  state  legislature  in  passing  each  given  law.  This,  of  course,  is  not 
entirely  accurate.  But  see  Thayer's  "Cases  on  Constitutional  Law,"  pp.  2190-91, 
where  this  question  as  to  the  need  for  local  or  national  regulation  is  said  to  be  inher- 
ently a  legislative  and  not  a  judicial  one. 

31  12  How.  (U.  S.)  299.  32  /^^^  p,  3j^_ 

33  Ibid.,  p.  326.  3*  Ibid.,  pp.  321-25. 
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based  upon  what  he  understood  to  be  the  dictum  of  Chief  Justice 
Marshall  in  regard  to  pilotage  laws  as  stated  in  Gibbons  v.  Ogden. 
Chief  Justice  Marshall  did  say  in  that  case  that  Congress  by  the 
act  of  1789  had  adopted  the  pilotage  laws  of  the  states  in  order 
to  give  them  full  force  and  effect,  and  therefore  that  Congress  had 
intended  to  pre-empt  the  field  in  so  far  as  the  whole  question  of 
pilotage  was  concerned,  and  that  the  states  were  thereafter  pre- 
cluded from  passing  any  law  whatsoever  on  the  subject.  It  must 
be  admitted  that  Mr.  Justice  McLean's  reasoning  is  entirely 
logical  and  supported  by  the  remarks  of  Chief  Justice  Marshall. 
However,  admitting  Mr.  Justice  McLean's  dissent  to  have  been 
justified  by  the  particular  facts  of  this  case,  there  is  nothing  in  his 
language  or  in  that  of  Chief  Justice  Marshall  which  in  any  way 
weakens  the  correctness  of  the  principle  announced  by  the  major- 
ity of  the  court  through  Mr.  Justice  Curtis.  In  short,  that  prin- 
ciple, while  perhaps  not  appHcable  to  the  exact  facts  in  Cooky  v. 
Board  of  Wardens,  is  nevertheless  the  true  guide.  Often  there  has 
been  great  difficulty  in  obtaining  any  definite  criteria  by  which  to 
distinguish  between  the  two  classes  of  subjects,  but  the  principle 
has  remained  the  same  to  the  present  day.^^ 

^  The  leading  cases  classified  are  as  follows:  pilotage — Pacific  Mail  S.  S.  Co.  v. 
Joliffe,  2  Wall.  (U.  S.)  450  (1864);  Anderson  v.  Pac.  Coast  S.  S.  Co.,  225  U.  S.  187 
(191 2).  Protection  and  improvement  of  navigable  waters — Oilman  v.  Phila.,  3  Wall. 
(U.  S.)  713  (1865);  Pound  V.  Turck,  95  U.  S.  459  (1877);  Comity  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691  (1880);  Gloucester  Ferry  Co.  v.  Pa.,  114  U.  S.  196  (1885);  Escan- 
aba  V.  Chicago,  107  U.  S.  678  (1882);  Cardwell  v.  American  Bridge  Co.,  113  U.  S. 
205  (1885);  Huse  V.  Glover,  119  U.  S.  543  (1886);  Willamette  Bridge  Co.  v.  Hatch, 
125  U.  S.  I  (1888);  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ohio,  165  U.  S.  365  (1897);  Cum- 
mingsc.  Chic,  188  U.  S.  410  (1903);  Manigault  v.  Springs,  199  U.  S.  473  (1905). 
Regulation  of  wharfage  charges  or  tolls — Packet  Co.  v.  Keokuk,  95  U.  S.  80  (1877); 
Cinn.,  etc.  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559  (1881);  Parkersburg  &  Ohio  River 
Transportation  Co.  v.  Parkersburg,  107  U.  S.  691  (1882);  Ouachita  Packet  Co.  v.  Aiken, 
121  U.  S.  444  (1887);  Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S.  288  (1887).  Quar- 
antine regulations  —  Hannibal  &  St.  J.  R.  R.  Co.  v.  Husen,  95  U.  S.  465  (1877); 
Morgan,  etc.  S.  S.  Co.  v.  Louisiana,  118  U.  S.  455  (1886);  Missouri,  Kansas  &  Texas 
Ry.  V.  Haber,  169  U.  S.  613  (1898);  Louisiana  ?;.  Texas,  176  U.  S.  i  (1900);  Rasmussen 
V.  Idaho,  181  U.  S.  198  (1901);  Compagnie  Francaise,  etc.  v.  Board  of  Health,  186 
U.  S.  380  (1902);  Reid  v.  Colorado,  187  U.  S.  137  (1902);  Asbell  v.  Kansas,  209  U.  S. 
251  (1908).  Inspection  laws — Turner  v.  Md.,  107  U.  S.  38  (1882);  Plumley  v.  Mass., 
155  U.  S.  461  (1894);  Patapsco  Guano  Co.  v.  North  CaroHna,  171  U.  S.  345  (1898);  Silz 
V.  Hesterburg,  211  U.  S.  31  (1908);  Savage  v.  Jones,  225  U.  S.  501  (1912).  Laws  gov- 
erning nonfeasance  or  misfeasance  of  interstate  carriers  —  Sherlock  v.  Alhng,  93  U.  S. 
99  (1876);  Johnson  ;;.  Chic,  etc.  Elevator  Co.,  119  U.  S.  388  (1886);  Smith  v.  Ala- 
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At  this  point  it  is  proper  to  pause  and  consider  for  a  moment 
what  is  the  direct  bearing  that  the  principles,  the  development  of 
which  we  have  just  traced,  have  upon  the  ultimate  regulation  by 
Congress  of  intrastate  rates.  All  of  these  principles,  it  may  be 
objected,  were  evolved  from  cases  relating  to  water  transportation. 
True,  but  at  the  very  beginning  Chief  Justice  Marshall  defined  the 
commerce  clause  as  comprehending  ^' every  species  of  commercial 
intercourse."  ^^  The  fact  that  railroads  had  not  become  important 
in  our  commercial  life  at  the  time  these  decisions  were  rendered 
should  not  be  used  as  an  argument  that  they  are  not  fully  applic- 
able to  railroads.  And  so  the  Supreme  Court  held,  as  soon  as  it 
was  required  to  do  so.  The  first  real  occasion  arose  in  1872  (al- 
though the  court  had  dodged  the  question  five  years  earlier)  ,^^  in 
the  case  of  the  State  Freight  Tax,^^  where  it  was  held,  Mr.  Justice 
Strong  writing  the  opinion  of  the  court,  that  a  state  tax  upon 
interstate  freight  was  in  violation  of  the  commerce  clause.^^  *' Be- 
yond all  question  the  transportation  of  freight,"  he  said,  "or  of  the 
subjects  of  commerce,  for  the  purpose  of  exchange  or  sale,  is  a  con- 
stituent of  commerce  itself.  .  .  .  Nor  does  it  make  any  difference 
whether  this  interchange  of  commodities  is  by  land  or  by  water. 
In  either  case  the  bringing  of  the  goods  from  the  seller  to  the  buyer 
is  commerce.  Among  the  states  it  must  have  been  principally  by 
land  when  the  Constitution  was  adopted."  ^° 

In  view  of  the  broad,  sensible  definition  that  had  been  given  to 

bama,  124  U.  S.  465  (1888);  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  646  (1896); 
Louisville  &  Nashville  R.  R.  Co.  v.  Ky.,  161  U.  S.  677  (1896);  Hennington  v.  Georgia, 
163  U.  S.  299  (1896);  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  New  York,  165  U.  S.  628  (1897); 
Chic,  Milwaukee,  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  133  (1898);  Lake  Shore  &  Mich. 
Southern  Ry.  Co.  v.  Ohio,  173  U.  S.  285  (1899);  Pennsylvania  R.  R.  Co.  v.  Hughes, 
191  U.  S.  477  (1903);  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197  (1904); 
Martin  v.  Pittsburg  &  Lake  Erie  R.  R.  Co.,  203  U.  S.  284  (1906);  The  Winnebago, 
205  U.  S.  354  (1907);  Missouri  Pac.  Ry.  Co.  v.  Larabee  Mills,  211  U.  S.  612  (1909); 
Missouri  Pac.  Ry.  Co.  v.  Kansas,  216  U.  S.  262  (1909);  Davis  v.  C,  C.  C.  &  St.  L. 
Ry.  Co.,  217  U.  S.  157  (1910);  Martin  v.  West,  222  U.  S.  191  (1911);  Mondou  ». 
N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  223  U.  S.  i  (1912);  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491  (1913);  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  59  (1913); 
Southern  Pac.  Co.  v.  Schuyler,  227  U.  S.  601  (1913). 

»  9  Wheat.  (U.  S.)  193. 

"  Crandall  v.  Nevada,  6  Wall.  (U.  S.)  35.  "  15  Wall.  (U.  S.)  232. 

39  See  in  this  connection.  State  Tax  on  Railway  Gross  Receipts,  decided  at  the  same 
term,  15  Wall.  (U.  S.)  284. 

*o  IS  Wall.  (U.  S.)  275. 
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the  commerce  clause,  it  is  difficult  to  understand  that  any  one 
should  have  attempted  to  exclude  land  transportation  while  in- 
cluding water  transportation.  As  a  matter  of  fact,  counsel  for  the 
state  in  the  State  Freight  Tax  Case  did  resort  to  a  somewhat  more 
subtle  method  of  reasoning,  to  the  effect  that  the  use  of  the  word 
*' regulate"  in  the  commerce  clause  presupposed  merely  a  rule  to 
govern  intercourse,  and  the  tax  in  question  was  argued  not  to  be  a 
rule.''^  The  real  reason,  of  course,  for  such  refinements  and  differ- 
ences over  what  are  now  axiomatic,  is  the  fact  that  railroads  were 
still  a  new  thing,  and  laws  necessarily  experimented  with  them,  just 
as  engineers  experimented  with  the  development  of  the  mechanical 
and  other  phases  of  transportation  before  obtaining  the  desired 
results.  How  Httle  the  National  Government  had  really  awakened 
to  its  power  over  these  great  arteries  of  commerce  is  emphasized  by 
the  fact  that  as  late  as  1866  Congress  felt  the  necessity  of  declar- 
ing by  statute  that  every  railroad  had  the  right  by  virtue  of  the 
commerce  clause  to  carry  from  state  to  state  whomever  and  what- 
ever it  pleased  and  to  receive  compensation  therefor.  The  validity 
of  this  statute  was  confirmed  seven  years  later.^ 

III.    The  Extreme  States'  Rights  Period 

We  have  now  traced  the  development  of  the  commerce  clause  in 
the  light  of  the  leading  cases  up  to  approximately  the  year  1876. 
In  that  year  began  what  may  properly  be  known  as  the  Extreme 
States'  Rights  Period  in  so  far  as  the  commerce  clause  is  concerned, 
because  it  is  noteworthy  as  the  date  of  a  nimiber  of  cases  which 
announced  a  principle  hitherto  unknown  and  exceeding  in  the 
extension  of  state  power  all  principles  that  had  previously  been 
annoimced.  The  cases  are:  Munn  v.  Illinois,'^  Chicago,  B.  &"  Q. 
R.  R.  V.  lowa,^  Peik  v.  Chicago  &'  N.  W.  Ry.  Co.,^  and  Winona  &* 
St.  Peter  R.  R.  v.  Blake.^^  The  question  in  each  of  these  cases  was, 
briefly  stated,  whether  the  authority  of  the  state  to  Hmit  by  legis- 
lation the  charges  of  common  carriers  within  its  borders  was  confined 
to  the  power  to  impose  limitations  in  connection  with  grants  of 

«  15  Wall.  (U.  S.)  250-52. 

*2  Chic.  &  N.  W.  Ry.  Co.  v.  Fuller,  17  Wall.  (U.  S.)  560  (1873). 
«  94  U.  S.  113.  «  Ibid.,  p.  155.  «  Ibid.,  p.  164. 

*^  Ibid.,  p.  180.  See  also  Chicago,  M.  &  St.  P.  R.  R.  Co.  v.  Ackley,  94  U.  S.  179; 
Stone  V.  Wisconsin,  94  U.  S.  181. 
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corporate  privileges.  The  court  held  not,  and  declared  that  the 
carriers  were  subject  to  legislative  control  as  to  the  amount  of  their 
charges,  except  when  protected  by  contract  with  the  state.  The 
question  was  presented  by  acts  of  the  legislatures  of  Illinois,  Iowa, 
Wisconsin  and  Minnesota,  passed  in  the  years  187 1  and  1874  in 
response  to  a  general  movement  for  a  reduction  of  rates.  The 
section  of  the  country  in  which  the  demand  arose  was  to  a  large 
degree  homogeneous  and  one  in  which  the  Jflow  of  commerce  was 
only  shghtly  concerned  with  state  lines.  This  section  had  begun 
to  feel  the  reaction  and  possibilities  of  development  following  the 
Civil  War.  In  the  first  of  these  cases,  Munn  v.  Illinois,  the  court 
did  not  have  before  it  railroad  rates,  but  grain  elevator  charges 
in  Chicago.  Through  these  elevators  the  grain  from  seven  or 
eight  western  states  was  accustomed  to  pass  en  route  to  the  East. 
Besides  denying  the  state's  legislative  authority  to  limit  these 
charges,  it  was  urged  that  the  act  of  Illinois  violated  the  commerce 
clause.  But  the  court,  through  Chief  Justice  Waite,  in  an  opinion 
replete  with  learning,  and  notable  for  its  extension  of  the  doctrine 
of  "public  interest,"  declared  otherwise.  In  the  Munn  Case,  and 
also  in  each  of  the  railroad  cases  that  followed,  the  court  decided 
that  intrastate  rates  were  a  matter  purely  of  state  concern.  Had 
the  decisions  rested  here  there  would  have  been  nothing  imusual 
about  them,  but  in  the  railroad  cases  the  opinions  went  further,  and 
declared  that  not  only  may  a  state  regulate  the  purely  intrastate 
business  of  a  railroad,  but  that  until  Congress  acts  in  reference  to 
its  interstate  rates,  the  state  may  regulate  them  also.  The  expres- 
sions of  opinion  in  each  case  on  this  point  are  short  and  admittedly 
received  but  Httle  consideration,  and  have  to  a  large  extent  there- 
fore been  considered  as  dictimi.  But  assuming  this  to  be  true, 
since  they  have  recently  been  adopted,  as  we  shall  presently  see, 
as  the  basis  for  a  most  radical  principle,  the  inevitable  consequences 
of  their  announcement  are  too  far-reaching  to  permit  of  mere 
superficial  comment.  Let  us  consider  the  exact  words  in  each  case 
bearing  upon  this  question  of  state  regulation  of  interstate  rates. 

In  Chicago,  B.  dr  Q.  R.  R.  Co.  v.  Iowa  the  court  said  through  Mr. 
Chief  Justice  Waite,  ''It  [the  raihroad]  is  employed  in  state  as  well 
as  in  interstate  commerce,  and,  until  Congress  acts,  the  state  must 
be  permitted  to  adopt  such  rules  and  regulations  as  may  be  neces- 
sary for  the  promotion  of  the  general  welfare  of  the  people  within 
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its  own  jurisdiction,  even  though  in  so  doing  those  without  may 
be  indirectly  affected."  ^^ 

In  Peik  V.  Chicago  &•  N.  W.  Ry.  Co.  the  Chief  Justice  again 
spoke  as  follows: 

"The  law  is  confined  to  state  commerce,  or  such  interstate  commerce 
as  directly  affects  the  people  of  Wisconsin.  Until  Congress  acts  in  refer- 
ence to  the  relations  of  this  company  to  interstate  commerce,  it  is  cer- 
tainly within  the  power  of  Wisconsin  to  regulate  its  fares,  etc.,  so  far 
as  they  are  of  domestic  concern.  With  the  people  of  Wisconsin  this 
company  has  domestic  relations.  Incidentally,  these  may  reach  beyond 
the  state.  But  certainly,  until  Congress  undertakes  to  legislate  for  those 
who  are  without  the  state,  Wisconsin  may  provide  for  those  within,  even 
though  it  may  indirectly  affect  those  without."  ^^ 

In  Winona  &  St.  Peter  R.R.Co.v.  Blake  the  Chief  Justice  rendered 
merely  a  very  short  opinion  for  the  court  and  stated  that  the  case 
fell  directly  within  the  court's  ruling  in  the  cases  just  considered. 

This  new  principle  was  not  to  survive  long,  for  in  1886  the  court 
had  occasion  to  consider  in  a  very  important  case  the  revolutionary 
effect  that  the  language  of  the  Granger  Cases,  if  sustained,  would 
necessarily  have  upon  the  power  of  Congress  to  regulate  interstate 
commerce.  As  we  have  seen,  in  the  second  or  States'  Rights  Period, 
which  began  in  1829  and  ended  in  1876  v^th  these  cases,  the  prin- 
ciple was  developed  of  a  dormant  congressional  power  in  local 
matters  which  when  exercised  meant  the  exclusion  of  state  power 
from  the  same  subject,  but  never  had  any  of  the  cases  gone  to 
the  extent  of  saying  that  in  matters  the  regulation  of  which  from 
their  very  nature  rested  in  Congress,  the  states  could  interfere  in 
the  absence  of  Congressional  action.  In  short,  the  Granger  Cases 
represent  not  simply  an  extension  of  the  principle  of  concurrent 
power  finally  established  by  the  case  of  Cooky  v.  Board  of  Wardens, 
but  amount  in  effect  to  an  overruling  of  that  first  and  fundamen- 
tal principle  which  we  found  to  have  been  foretold,  if  not  actu- 
ally established  by  Gibbons  v.  Ogden,  namely,  that  the  power  of 
Congress  in  those  matters  requiring  uniformity  of  regulation  be- 
cause national  in  their  nature  was  exclusive  from  the  very  grant 
of  the  power,  and  was  not  dependent  upon  actual  exercise  of  the 
power. 

«  94  U.  S.  163.  «  Ibid.,  pp.  177-78. 
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rV.    The  Federalistic  Period 

It  was  in  Wabash,  St.  L.  6*  P.  Ry.  Co.  v.  Illinois  ^^  that  the  court 
hastened  to  retract  from  its  position  maintained  in  the  Gran- 
ger Cases,  and  while  emphatically  maintaining  that  there  was  no 
question  of  the  state's  authority  to  regulate  rates  for  transportation 
wholly  intrastate,  such  authority  went  no  further.  In  this  case 
there  was  before  the  court  a  statute  of  Illinois  which  enacted  that 
if  any  railroad  company  should  charge  or  receive  for  transporting 
passengers  or  freight  of  the  same  class  within  the  state  the  same 
or  a  greater  sum  for  any  distance  than  it  did  for  a  longer  distance 
in  the  same  direction,  it  should  be  liable  to  a  penalty  for  unjust 
discrimination.  The  defendant  railroad  made  such  discrimination 
in  regard  to  goods  transported  from  Peoria,  IlHnois,  and  from  Gil- 
man,  Illinois,  to  New  York,  charging  more  for  the  same  class  of 
goods  carried  from  Gilman  than  from  Peoria,  the  former  being 
eighty-six  miles  nearer  to  the  city  of  New  York  than  the  latter, 
this  difference  being  in  the  length  of  the  Hues  in  the  State  of  Illi- 
nois. The  court  held  the  statute  invaHd  as  a  regulation  of  inter- 
state commerce.  Mr.  Justice  Miller,  in  delivering  the  opinion  of 
the  court,  expressed  some  doubt  as  to  whether  the  Illinois  court's 
construction  of  the  statute  was  correct  in  making  it  apply  to  com- 
merce among  the  states,  but  said  that  the  Supreme  Court  was 
bound  by  that  construction. 

Continuing,  he  explained  that  of  the  members  of  the  court  who 
had  concurred  in  the  dictiun  of  the  Granger  Cases,  there  being 
two  dissentients,  but  three  remained,  and  that  he,  as  one  of  them, 
was  prepared  to  take  his  share  of  the  responsibility.  Then, 
after  a  thorough,  analytical  discussion  of  various  cases  ^°  that 
had  been  decided  since  the  Granger  Cases,  showing  the  radical 
language  of  the  latter  to  have  been  at  least  indirectly  repudiated, 
the  court  concluded: 

"  We  must,  therefore,  hold  that  it  is  not,  and  never  has  been,  the  de- 
liberate opinion  of  the  majority  of  this  court  that  a  statute  of  a  state 

«  ii8  U.  S.  557  (i886). 

'>°  See  County  of  Mobile  v.  Kimball,  102  U.  S.  691  (1880);  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196  (1885);  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S. 
34  (1886);  Stone  V.  The  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307  (1886). 
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which  attempts  to  regulate  the  fares  and  charges  by  railroad  companies 
within  its  limits,  for  a  transportation  which  constitutes  a  part  of  com- 
merce among  the  states,  is  a  valid  law."  ^^ 

It  is  difficult  to  see  any  error  in  this  decision,  although  three 
Justices  dissented.  There  can  be  no  questioning  the  fact  that  the 
rate  sought  to  be  regulated  was  an  interstate  rate.  Obviously,  if 
such  transportation  is  not  to  be  treated  in  its  entirety,  but  as 
divisible  by  each  state,  then  there  would  be  not  only  utter  con- 
fusion in  rate-making,  but  the  power  of  Congress  over  interstate 
commerce  would  be  absolutely  vitiated. 

Pursuing  our  chronological  consideration  of  cases,  we  find  that 
by  this  time  it  had  become  a  rather  common  practice  for  the  states 
to  create  commissions,  as  agencies  of  state  supervision  and  regu- 
lation, with  rate-making  power.^^  It  is  not  necessary  to  analyze 
the  numerous  cases  that  defined  this  power.  It  is  sufficient  to 
name  the  more  prominent  ones  in  which  the  principles  again  estab- 
lished by  the  Wabash  Case  were  reaffirmed:  Dow  v.  Beidelman,^^ 
Reagan  v.  Farmers'  Loan  6*  Trust  Co.,^^  and  Reagan  v.  Mercantile 
Trust  Company!'^ 

The  effect  of  intrastate  rates  upon  interstate  rates  was  seriously 
urged  in  Smyth  v.  Ames,^^  a,  case  especially  noteworthy  as  first  an- 
noimcing  the  true  doctrine  of  due  process  of  law,  as  required  by 
the  Constitution,  in  relation  to  railroad  rates.  Mr.  Justice  Brewer 
heard  the  cases  in  the  lower  court,  and  his  pronouncement  of  the 
plenary  powers  of  the  states  over  their  own  local  rates  (the  only 
phase  of  the  case  with  which  we  are  here  concerned)  was  affirmed 
in  the  highest  court  by  Mr.  Justice  Harlan. 

Fourteen  years  later,  however,  trouble  arose.  In  the  case  of 
Louisville  ^  Nashville  R.  R.  Company  v.  Eubank^"^  the  long  and 
short  haul  clause  of  the  Kentucky  constitution  was  in  issue.  It 
had  just  been  held  in  the  same  year  in  the  case  of  Louisville  &* 
Nashville  R.  R.  Co.  v.  Kentucky  that  this  same  section  of  the  Ken- 
tucky constitution  when  applied  to  places,  all  of  which  were  within 
the  state,  violated  no  provision  of  the  Federal  Constitution.    But  in 

"  118U.  s.  575. 

"  See,  for  a  summary  of  this  legislation,  Interstate  Commerce  Commission  v.  Cine. 
N.  O.  &  T.  P.  Ry.  Co.,  167  U.  S.  479,  495-500  (1897). 
"  125  U.  S.  680  (1888).  ^  154  U.  S.  362  (1894). 

"  Ibid.,  413.  ^  169  U.  S.  466  (1898).  "  184  U.  S.  27  (1902). 
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the  Eubank  Case  the  facts  were  these:  The  defendant  raHroad. ex- 
acted a  rate  of  twenty-five  cents  per  one  hundred  pounds  on  to- 
bacco from  Franklin  to  Louisville,  both  in  Kentucky,  and  at  the 
same  time  exacted  on  the  same  product  from  Nashville,  Tennessee, 
to  Louisville,  over  the  same  line,  a  rate  of  only  twelve  cents  per  one 
hundred  poimds  on  account  of  water  competition.  The  court  held 
that  the  clause  of  the  Kentucky  constitution  which  forbade  the  rail- 
road company  to  continue  exacting  a  rate  from  Franklin  to  Louis- 
ville higher  than  the  rate  from  Nashville  to  Louisville  was  void  as  a 
direct  regulation  of  the  interstate  rate,  namely,  the  rate  from  Nash- 
ville to  Louisville,  because  for  business  reasons  such  a  requirement 
would  necessarily  lead  the  company  to  raise  its  rate  from  Nash- 
ville rather  than  to  reduce  its  rate  from  Franklin.  In  delivering 
the  opinion  of  the  court  Mr.  Justice  Peckham  said  that  the 
Wabash  Case  was  not  exactly  in  point,  and  yet,  after  a  most  minute 
analysis  of  it,  he  made  it  the  real  basis  of  the  decision.    He  said : 

"Is  not  this  reasoning  applicable  here?  The  Nashville  owner  of 
tobacco  wishes  to  have  it  transported  to  Louisville  and  asks  the  defend- 
ant to  carry  it.  It  responds  that  it  would  like  to  carry  it  at  the  rate  of 
twelve  cents  per  one  hundred  pounds,  but  that  it  cannot  do  so  because 
it  has  established  a  reasonable  rate  between  points  both  of  which  are  in 
Kentucky,  and  which  rates  are  more  than  twelve  cents,  and  that  if  it 
were  to  carry  at  the  rate  of  twelve  cents  from  Nashville  to  Louisville  it 
would  be  necessary,  on  account  of  the  law  of  Kentucky,  to  carry  at  the 
same  rate  all  tobacco  between  all  poiats  in  that  state,  which  would 
entail  a  loss  in  the  business  between  those  points,  which  the  company 
would  not  be  justified  in  sustaining;  therefore  the  transportation  is 
declined,  for  it  cannot  get  more  than  twelve  cents  from  the  Nashville 
man.  Is  it  an  answer  to  this  statement  to  say  that  the  company  can  get 
this  business  by  lowering  its  rates  within  the  state  to  the  same  rate  as 
charged  from  Nashville?  Is  it  bound,  in  order  to  secure  this  interstate 
commerce,  to  lower  its  rates  all  through  the  state?  If  it  be,  is  not  the 
law  which  accomplishes  this  result  a  direct  ^interference  by  the  state 
with  interstate  commerce?  And  if  it  do  not  lower  its  state  rates  and  in 
consequence  must  raise  its  interstate  rates,  in  order  to  make  its  state 
rates  valid,  and  thus  must  lose  to  an  appreciable  and  important  extent 
the  interstate  commerce,  is  not  a  law  from  which  such  necessary  and 
direct  consequences  result  a  regulation  in  effect  by  the  state,  of  that  com- 
merce which  ought  to  be  free  therefrom?"  ^^ 

w  184  U.  S.  40. 
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In  this  case,  from  the  very  language  of  the  proviso  in  the  Ken- 
tucky constitution,  there  is  obviously  a  closer  approach  to  the  direct 
regulation  by  the  state  of  both  the  intrastate  and  interstate  rates 
than  in  any  case  that  we  have  previously  considered.  But  even  so, 
there  is  a  clear  distinction  between  the  Eubank  Case  and  the  Wabash 
Case,  and  the  failure  of  the  court  to  give  more  weight  to  it  has  led 
to  a  decision  which  is  believed  to  be  open  to  much  question,  and 
which,  as  we  shall  see  in  a  subsequent  consideration  of  the  Minne- 
sota and  Shreveport  Cases,  is  largely  responsible  for  the  Supreme 
Court's  announcement  of  a  principle  which  it  is  impossible  to 
defend  by  precedent.  The  distinction  between  the  two  cases  is 
simply  this:  The  rate  sought  to  be  regulated  by  the  Kentucky 
constitution  was  an  intrastate  rate,  while  in  the  Wabash  Case  the 
rate  sought  to  be  regulated  by  the  IlHnois  statute  was  an  inter- 
state rate.  But  what  of  the  effect,  it  will  be  asked,  upon  the  inter- 
state rate  that  the  regulation  of  the  intrastate  rate  in  the  Eubank 
Case  caused?  This  is  admirably  discussed  in  Mr.  Justice  Brewer's 
dissenting  opinion,  in  which  Mr.  Justice  Gray  concurred.  Mr. 
Justice  Brewer  said: 

"But  if  a  state  may  select  as  a  standard  the  interstate  rates  prescribed 
by  Congress  and  make  its  local  rates  the  same,  without  interfering  with 
interstate  commerce,  it  would  certainly  seem  that  it  could  in  like  manner 
take  the  interstate  rates  which  the  carrier  himself  prescribes,  and  compel 
conformity  of  local  rates  thereto  and  still  not  be  subject  to  the  charge 
of  interfering  with  interstate  commerce.  It  is  strange  to  be  told  that 
the  action  of  a  carrier  in  fixing  interstate  rates  is  potent  to  render  un- 
constitutional the  legislation  of  the  state  respecting  local  rates,  when 
the  like  action  of  Congress  in  prescribing  interstate  rates  is  not  so  potent. 
In  other  words,  action  by  the  carrier  in  pursuit  of  its  own  financial  in- 
terests overturns  the  constitution  and  statute  of  the  state  when  like 
action  by  Congress  in  the^  exercise  of  its  constitutional  power  does 
not.  .  .  . 

"I  do  not  suppose  it  will  be  seriously  contended  that  the  defendant 
can  invalidate  all  the  local  rates  which  the  legislature  of  Kentucky  may 
see  fit  to  enforce  by  simply  saying  that  outside  of  the  state  it  somewhere 
touches  a  competitive  point  and  is  forced  to  reduce  its  interstate  rates 
by  reason  of  the  competition  there  existing.  .  .  . 

"It  seems  to  me,  in  conclusion,  that  a  state  legislature  has  full  power 
over  local  rates,  subject  only  to  the  restriction  that  it  cannot  require  a 
carrier  to  carry  without  reasonable  compensation,  and  that  when  it 
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legislates  for  local  rates  alone  it  may  fix  those  rates  by  figures,  or  upon 
the  basis  of  any  standard  which  it  sees  fit  to  adopt,  and  the  mere  fact 
that  it  bases  them  upon  some  standard  is  not  legislation  regulating  that 
standard  —  the  local  rates  are  alone  the  matter  regulated.  For  these 
reasons  I  cannot  concur  in  the  opinion  and  judgment."  ^^ 

It  is  a  significant  fact  that  until  the  Minnesota  Rate  Cases,  de- 
cided in  19 13,  the  Eubank  Case  was  referred  to  by  the  Supreme 
Court  only  once,^°  and  in  several  comparatively  recent  cases  it 
would  seem  to  have  been  virtually  overruled  —  certainly  the  dis- 
senting views  of  Justice  Brewer  were  more  nearly  adopted. 

The  most  apposite  of  these  cases  is  Missouri  Pacific  Ry.  Co.  v. 
Kansas.^^  There  the  question  was  whether  a  railroad  company 
could  be  compelled  by  a  mandamus  from  the  state  court  to  obey 
an  order  of  the  Kansas  Board  of  Railroad  Commissioners  requiring 
it  to  operate  a  passenger  train  between  a  point  within  the  state  and 
the  state  line.  The  road  in  question  extended  from  Madison, 
Kansas,  to  Monteith  Junction,  Missouri,  eighty-nine  miles  of  it 
being  in  Kansas  and  nineteen  miles  in  Missouri.  There  were  no 
terminal  facilities  at  Monteith  Junction  and  the  trains  did  not 
remain  over  at  that  point,  but  were  run  three  miles  further  on  in 
the  State  of  Missouri  to  Butler  Station.  In  holding  that  the  order 
did  not  impose  a  direct  burden  upon  interstate  commerce  when 
construed  in  accordance  with  its  necessary  effect,  Chief  Justice 
White  said: 

.  .  .  **But  under  the  hypothesis  upon  which  the  contention  rests  the 
operation  of  the  train  to  Butler  would  be  at  the  mere  election  of  the  cor- 
poration, and,  besides,  even  if  the  performance  of  the  duty  of  furnishing 
adequate  local  facilities  in  some  respects  affected  interstate  commerce, 
it  does  not  necessarily  result  that  thereby  a  direct  burden  on  interstate 
commerce  would  be  imposed.  Atlantic  Coast  Line  v.  Wharton,  207  U.  S. 
328.''  62 

Note  the  significant  words  used  "at  the  mere  election  of  the  cor- 
poration." Similarly  in  the  Eubank  Case  the  effect  on  the  inter- 
state rate  complained  of  by  operation  of  the  long  and  short  haul 
clause  of  the  Kentucky  constitution,  that  is,  the  raising  of  the  inter- 

"  184  U.  S.  45-49. 

«°  Ohio  R.  R.  Com.  v.  Worthington,  225  U.  S.  loi,  107. 

«i  216  U.  S.  262  (1910).  62  jt,i(i^  284. 
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state  rate  to  a  parity  with  the  local  rate,  was  ^'at  the  mere  election 
of  the  corporation,"  for  the  intrastate  rate  could  have  been  lowered 
to  a  parity  with  the  interstate  rate,  and  would  it  ''necessarily  re- 
sult that  thereby  a  direct  burden  on  interstate  commerce  would  be 
imposed"? 

From  the  date  of  the  decision  of  the  case  of  Missouri  Pacific  Ry. 
Co.  V.  Kansas  just  referred  to,  and  the  decision  in  the  Minnesota 
Rate  Cases,  only  three  years  elapsed.  During  that  time  the  Su- 
preme Court  rendered  no  decision  of  particular  significance  in  con- 
nection with  the  question  with  which  we  are  here  concerned,  namely, 
the  extension  of  federal  power  from  the  well-defined  field  of  inter- 
state commerce  into  the  equally  well-defined  field  of  intrastate 
commerce.  We  have  seen  that  while  in  the  Eubank  Case  the 
reaction  from  the  Granger  Cases  took  this  trend,  in  the  Missouri 
Pacific  Ry.  Co.  v.  Kansas  the  pendulum  again  swung  back,  and 
from  all  that  appears  in  the  cases  immediately  following  this 
decision  one  would  not  expect  any  radical  departure  from  it.  But 
there  was  such  a  departure,  and  in  order  to  fully  understand  it,  it  is 
necessary  to  bear  in  mind  two  factors  which  are  beHeved  to  be  of 
very  vital  significance.  These  factors  are,  first,  the  crisis  which 
had  been  reached  in  the  excessive  interrelation  or  overlapping  of 
intrastate  and  interstate  rates;  and,  secondly,  the  great  change 
in  the  personnel  of  the  Supreme  Court  at  this  time.  It  had  fallen 
to  the  task  of  President  Taft  to  appoint  a  Chief  Justice  and 
five  new  Associate  Justices,  Mr.  Chief  Justice  Fuller,  Associate 
Justices  Brewer,  Harlan  and  Peckham  all  having  died,  and  Mr. 
Justice  Moody  having  retired,  within  a  short  space  of  time. 
With  the  passing  of  these  men,  most  of  the  more  conservative 
thought  passed  also  from  our  highest  court,  and  there  began  with 
the  new  blood  an  era  of  the  most  dominant  federalism. 

V.    The  Period  of  Judicial  Amendment 

This  new  period,  which  we  have  called  the  period  of  Judicial 
Amendment,  began  with  a  reconstructed  court  in  19 13,  with  the 
Minnesota  Rate  Cases.  The  facts  in  these  cases  are  briefly  as 
follows:  The  state  line  of  Minnesota  on  the  east  and  west  runs  be- 
tween cities  which  are  in  close  proximity,  that  is,  there  are  various 
twin  cities,  such  as  Superior,  Wisconsin,  and  Duluth,  Minnesota; 
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Grand  Forks,  North  Dakota,  and  East  Grand  Forks,  Minnesota, 
which,  on  account  of  their  situations,  had  always  been  accorded 
by  the  railroad  companies  serving  them  like  rates  in  and  out.  In 
1905  and  1906  the  State  Railroad  and  Warehouse  Commission  of 
Minnesota,  pursuant  to  acts  of  the  state  legislature,  ordered  re- 
duced the  class  rates  on  general  merchandise  twenty  and  twenty- 
five  per  cent,  and  corresponding  reductions  were  made  in  com- 
modity and  passenger  rates.  Simultaneously  with  this  compulsory 
reduction  of  intrastate  rates,  the  railroads  involved,  namely,  the 
Northern  Pacific  Railway  Company,  the  Great  Northern  Railway 
Company,  and  the  MinneapoHs  and  St.  Louis  Railroad  Company, 
in  order  to  prevent  discrimination  against  localities  and  the  conse- 
quent loss  of  business,  reduced  to  a  parity  their  interstate  rates  to 
the  corresponding  twin  cities  in  each  group  lying  outside  the  State 
of  Minnesota.  Whereupon  the  stockholders  of  these  roads  brought 
suit  to  restrain  the  enforcement  of  these  acts  of  the  legislature  and 
orders  of  the  Commission.  The  stockholders'  contentions  were: 
First,  that  the  newly  established  rates  amoimted  to  an  imconsti- 
tutional  interference  with  interstate  commerce;  second,  that  they 
were  confiscatory;  and  third,  that  the  penalties  imposed  for  their 
violation  were  so  severe  as  to  result  in  a  denial  of  the  equal  protec- 
tion of  the  laws  and  a  deprivation  of  property  without  due  process 
of  law  in  violation  of  the  Fourteenth  Amendment.  The  lower 
court  sustained  the  latter  contention,  which  was  affirmed  by  the 
United  States  Supreme  Court  on  appeal,  the  penal  and  criminal 
provisions  only  of  the  statutes  being  considered. ^^  The  lower 
court  then  referred  the  suits  to  a  special  master,  who  took  the 
evidence  and  made  an  elaborate  report  sustaining  the  complainants' 
other  contentions.  The  master's  findings  were  confirmed  by  the 
United  States  Circuit  Court  for  the  District  of  Minnesota  (Judge 
Sanborn)  and  decrees  were  entered  accordingly.^^  From  these 
decrees  the  Attorney-General  of  the  state  and  the  members  of  the 
State  Commission  appealed  to  the  Supreme  Court.  Appreciating 
the  gravity  of  the  controversy,  the  railroad  commissioners  of  eight 


•*  Ex  parte  Young,  209  U.  S.  123  (1908).  Although  the  rate  provisions  of  the  statute 
were  left  unsettled  so  far  as  the  question  of  interference  with  interstate  commerce  was 
concerned,  Mr.  Justice  Peckham,  in  rendering  the  opinion,  took  occasion  to  remark 
(p.  145)  that  "the  question  is  not,  at  any  rate,  frivolous." 

«*  184  Fed.  765  (191 1). 
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states  ^^  filed  their  brief  as  amid  curiae,  as  did  also  the  governors 
of  three  states, ^^  pursuant  to  a  resolution  of  a  conference  of  the 
governors  of  all  the  states. 

The  question  of  the  validity  of  state  acts  and  orders  fixing  maxi- 
mum rates  was  thus  presented  in  two  distinct  aspects:  (i)  with 
respect  to  their  effect  on  interstate  commerce,  and  (2)  as  to  their 
alleged  confiscatory  character.  With  this  second  aspect  we  are  not 
here  concerned,  and  for  the  purposes  of  our  inquiry  the  rates  fixed 
by  the  state  will  be  assumed  to  be  reasonable  so  far  as  intrastate 
traffic  is  concerned  (as  they  were  in  fact  for  the  most  part  found  to 
be  by  the  Supreme  Court),  that  is,  rates  which  the  state  in  the 
exercise  of  its  legislative  judgment  could  constitutionally  fix  for 
intrastate  transportation  separately  considered.  With  respect  to 
the  branch  of  the  cases  with  which  we  are  here  concerned,  namely, 
the  effect  of  these  rates  upon  interstate  commerce,  the  decree  of 
the  lower  court  which  was  \mder  review  was  shown  to  rest  upon 
two  distinct  grounds:  First,  that  the  action  of  the  state  imposed 
a  direct  burden  upon  interstate  commerce;  and  second,  that  it 
was  in  conflict  with  the  provisions  of  the  act  to  regulate  commerce. 

As  to  the  first  proposition,  namely,  that  the  action  of  the  State 
of  Minnesota  in  prescribing  new  and  lower  intrastate  rates  thereby 
imposed  a  direct  burden  upon  interstate  commerce,  the  conclusion 
of  the  Supreme  Court  that  it  did  not  must  be  accepted  as  soimd. 
But  the  quahfication  placed  by  the  court,  without  a  dissenting  vote 
to  be  sure,  upon  the  state's  authority  over  intrastate  rates  is  be- 
Heved  to  contain  an  enunciation  of  congressional  power  which  was 
not  only  unnecessary  for  the  decision  in  these  cases,  but  which  has 
no  support  in  former  decisions,  and  which,  furthermore,  if  acted 
upon  in  future  instances,  may  give  rise  to  an  alarming  conflict 
between  state  and  federal  interests  detrimental  to  the  preservation 
of  our  dual  form  of  government. 

''Was  the  state,"  asks  Mr.  Justice  Hughes,  "in  prescribing  a 
general  tariff  of  reasonable  intrastate  rates  otherwise  within  its 
authority,  bound  not  to  go  below  a  minimum  standard  established 
by  the  interstate  rates  made  by  the  carriers  within  competitive 
districts?    If  the  state  power,  independently  of  federal  legislation, 

^  Nebraska,  Iowa,  Kansas,  South  Dakota,  North  Dakota,  Oklahoma,  Missouri  and 
Texas. 
^  Ohio,  Nebraska  and  Missouri. 
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is  thus  limited,  the  inquiry  need  proceed  no  further."  ®^  The  court 
declares  that  the  state  power  is  not  so  limited  because,  as  we  have 
seen.  Chief  Justice  Marshall  indelibly  wrote  upon  our  constitu- 
tional jurisprudence  in  the  case  of  Gibbons  v.  Ogden,  that  the  com- 
pletely internal  commerce  of  a  state  is  reserved  for  the  state  itself. 
But,  adds  the  court: 

"This  reservation  to  the  states  manifestly  is  only  of  that  authority 
which  is  consistent  with  and  not  opposed  to  the  grant  to  Congress. 
There  is  no  room  in  our  scheme  of  government  for  the  assertion  of  state 
power  in  hostility  to  the  authorized  exercise  of  federal  power.  The 
authority  of  Congress  extends  to  every  part  of  interstate  commerce,  and 
to  every  instrumentality  or  agency  by  which  it  is  carried  on;  and  the 
full  control  by  Congress  of  the  subjects  committed  to  its  regulation  is  not 
to  be  denied  or  thwarted  by  the  commingling  of  interstate  and  intra- 
state operations.  This  is  not  to  say  that  the  nation  may  deal  with  the 
internal  concerns  of  the  state,  as  such,  but  that  the  execution  by  Con- 
gress of  its  constitutional  power  to  regulate  interstate  commerce  is  not 
limited  by  the  fact  that  intrastate  transactions  may  have  become  so 
interwoven  therewith  that  the  effective  government  of  the  former  inci- 
dentally controls  the  latter.  This  conclusion  necessarily  results  from 
the  supremacy  of  the  national  power  within  its  appointed  sphere.  M'Cul- 
loch  V.  Marylandj  4  Wheat.  316,  405,  426;  The  Daniel  Ball^  10  Wall.  557, 
565;  Smith  V.  Alabama,  124  U.  S.  465,  473;  Baltimore  b'  Ohio  R.  R.  Co. 
V.  Interstate  Commerce  Commission,  221  U.  S.  612,  618,  619;  Southern 
Railway  Co.  v.  United  States,  222  U.  S.  20,  26,  27;  Mondou  v.  New  York, 
N.  H.  b-  H.  R.  R.  Co.,  223  U.  S.  i,  47,  54,  55- 

"The  grant  in  the  Constitution  of  its  own  force,  that  is,  without  action 
by  Congress,  established  the  essential  immunity  of  interstate  commercial 
intercourse  from  the  direct  control  of  the  states  with  respect  to  those 
subjects  embraced  within  the  grant  which  are  of  such  a  nature  as  to 
demand  that,  if  regulated  at  all,  their  regulation  should  be  prescribed  by 
a  single  authority.  It  has  repeatedly  been  declared  by  this  court  that 
as  to  those  subjects  which  require  a  general  system  or  uniformity  of 
regulation  the  power  of  Congress  is  exclusive.  In  other  matters,  admit- 
ting of  diversity  of  treatment  according  to  the  special  requirements  of 
local  conditions,  the  states  may  act  within  their  respective  jurisdictions 
until  Congress  sees  fit  to  act;  and,  when  Congress  does  act,  the  exercise 
of  its  authority  overrides  all  confhcting  state  legislation.  Cooley  v.  Board 
of  Wardens,  12  How.  299,  319;  Ex  parte  McNiel,  13  Wall.  236,  240; 

"  230  U.  S.  397-98. 
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Welton  V.  Missouri,  91  U.  S.  275,  280;  County  of  Mobile  v.  Kimball,  102 
U.  S.  691,  697;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  204; 
Bowman  v.  Chicago,  etc.  Railway  Co.,  125  U.  S.  465,  481,  485;  Gulf,  Colo- 
rado 6*  Santa  Fe  Ry.  Co.  v.  Hefley,  158  U.  S.  98, 103, 104;  Northern  Pacific 
Ry.  Co.  V.  Washington,  222  U.  S.  370,  378;  Southern  Ry.  Co.  v.  Reid,  222 
U.  S.  424,  436. 

"The  principle,  which  determines  this  classification,  underlies  the 
doctrine  that  the  states  cannot  under  any  guise  impose  direct  burdens 
upon  interstate  commerce.  For  this  is  but  to  hold  that  the  states  are 
not  permitted  directly  to  regulate  or  restrain  that  which  from  its  nature 
should  be  under  the  control  of  the  one  authority  and  be  free  from  restric- 
tion save  as  it  is  governed  in  the  manner  that  the  national  legislature 
constitutionally  ordains."  ^^ 

Considering  first  those  subjects  which  require  a  general  system 
or  uniformity  of  regulation  and  over  which  therefore  the  power  of 
Congress  is  exclusive,  the  court  cites  a  great  number  of  cases,  of 
which  the  leading  ones  have  already  been  referred  to  in  this  article, 
maintaining  the  freedom  of  interstate  commerce  from  all  modes 
of  direct  interference  by  the  states,  the  most  typical  example  of 
which  being,  of  course,  taxation  in  its  varied  forms. 

The  court  then  proceeds,  by  an  exhaustive  digest  of  cases,  to 
consider  those  matters  admitting  of  diversity  of  treatment  accord- 
ing to  the  special  requirements  of  local  conditions,  wherein,  as  we 
have  seen,  by  virtue  of  the  principle  of  so-called  concurrent  powers 
developed  during  the  States'  Rights  period,  1829  to  1876,  the 
states  may  act  within  their  respective  jurisdiction  until  Congress 
see  fit  to  act.  Whereupon  the  court,  with  a  directness  and  brevity 
that  is  almost  startling,  asserts,  ^' These  principles  apply  to  the 
authority  of  the  state  to  prescribe  reasonable  maximum  rates  for 
intrastate  transportation."  ^^  But  do  they?  It  is  believed  that 
an  affirmative  answer  finds  no  support  in  any  decision  of  the  Su- 
preme Court.  Herein  lies  the  radicalism  and,  it  is  believed,  also 
the  weakness  of  the  court's  opinion.  The  remarkable  prescience 
of  the  members  of  the  court  is  doubtless  responsible  for  this  incon- 
sistency. At  least  it  is  difficult  of  explanation  in  any  other  way 
than  by  saying  that  the  Justices  foresaw,  and  feared,  the  economic 
difficulty  that  would  inevitably  arise  in  the  almost  immediate 
future  had  they  dismissed  the  cases  with  an  opinion  that  the  power 

«8  230  U.  S.  399-400.  *'  Ibid.,  412. 
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of  the  states  over  intrastate  rates  was  unqualifiedly  plenary  within 
their  given  sphere.  They  fully  reaHzed  that  new  physical  con- 
ditions had  produced  the  anomaly  of  a  double  action  of  legislative 
powers  upon  business  which  is,  and  which  should  be,  economically 
speaking,  a  unit  and  under  the  control  of  one  body,  the  national 
government.  They  appreciated  the  gravity  of  the  situation,  and 
saw  that  some  measure  was  unquestionably  needed  to  relieve  the 
business  of  transportation  from  the  confusing  and  destructive 
dominance  and  jealousies  of  numerous  state  commissions,  whereby 
effective  authority  on  the  part  of  the  Interstate  Commerce  Com- 
mission was  vitiated.  So,  as  it  seems,  constructive  statesmanship 
absorbing  their  minds  at  the  expense  of  a  more  narrow,  yet  a  more 
correct  judicial  course  of  reasoning,  they  vaulted  the  difficulty  and 
dismissed  the  question  as  having  been  settled  by  prior  decisions, 
after  a  short,  unconvincing  analysis  of  those  decisions,  —  uncon- 
vincing because  in  none  of  the  cases  cited  by  the  court,  and  it  is 
believed  in  none  others  that  have  been  decided,  do  we  find  any 
enunciation  of  the  doctrine  that  the  power  of  the  states  over  in- 
trastate rates  is  servient  to  the  power  of  Congress  over  interstate 
rates.  On  the  contrary,  all  of  the  decisions  assert  that  the  state's 
power  is  and  always  has  been,  since  the  adoption  of  the  Constitu- 
tion, unqualifiedly  plenary  within  its  own  sphere.  This  must  be 
true  from  the  very  character  of  our  dual  form  of  government.  The 
power  to  tax,  as  Chief  Justice  Marshall  said,  is  the  power  to  destroy, 
so  the  federal  government  cannot  tax  state  instrumentafities/^ 
and  vice  versa,  a  state  may  not  tax  the  instrumentahties  of  the 
federal  government.  ^^  This  is  all  that  Chief  Justice  Marshall 
meant  when  in  Brown  v.  Maryland  he  said: 

"That  which  is  not  supreme  must  yield  to  that  which  is  supreme."  ^^ 

Similarly,  while  the  treaty  power,  which  is  vested  in  the  Presi- 
dent and  the  Senate,  is  supreme,  it  may  not  be  so  arbitrarily  ex- 
tended as  to  usurp  other  powers  granted  either  to  the  federal 


'»  The  Collector  v.  Day,  ii  Wall.  (U.  S.)  113  (1870).  But  see  also  Veazie  Bankt;. 
Fenno,  8  Wall.  (U.  S.)  533  [(1869);  South  Carolina  v.  United  States,  199  U.  S.  437 
(1905)- 

"  M'Culloch  V.  Maryland,  4  Wheat.  (U.  S.)  316  (1819);  California  v.  Central  Pac. 
R.  R.  Co.,  127  U.  S.  I  (1888). 

"  12  Wheat  (U.  S.)  448. 
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government  or  to  the  states.  It  may  be  abused,  to  b'e  sure,  yet 
this  is  not  usurpation.  A  colorable  exercise  of  a  power  is  not  a 
valid  exercise  of  a  power,  and,  therefore,  just  as  a  treaty  must  be 
confined  to  those  matters  which  are  properly  subjects  for  inter- 
national, not  internal,  negotiations,  just  so  must  the  exercise  by 
Congress  of  its  power  over  interstate  commerce  be  confined  to 
matters  which  are  actually  within  the  domain  of  interstate  com- 
merce. Congress  cannot  under  the  guise  of  this  power  usurp  other 
fields  of  governmental  regulation,  whether  belonging  properly  to 
the  states  or  to  the  federal  government.  A  few  years  ago,  in  a  case 
involving  the  reclamation  of  arid  lands  in  the  West,  the  federal 
government  claimed  the  paramount  right  to  control  the  waters  of 
the  Arkansas  River  to  aid  in  the  reclamation  of  these  lands.  But 
the  court,  in  a  masterly  opinion  by  Mr.  Justice  Brewer,  turned  a 
deaf  ear  to  the  alluring  argument  of  expediency  and  denied  this 
right,  saying: 

''The  preamble  of  the  Constitution  declares  who  framed  it,  'we  the 
people  of  the  United  States,'  not  the  people  of  one  state,  but  the  people 
of  all  the  states,  and  Article  X  reserves  to  the  people  of  all  the  states  the 
powers  not  delegated  to  the  United  States.  The  powers  affecting  the 
internal  affairs  of  the  states  not  granted  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  and  all  powers  of  a  national  character  which  are  not 
delegated  to  the  National  Government  by  the  Constitution  are  reserved 
to  the  people  of  the  United  States.  The  people  who  adopted  the  Con- 
stitution knew  that  in  the  nature  of  things  they  could  not  foresee  all  the 
questions  which  might  arise  in  the  future,  all  the  circumstances  which 
might  call  for  the  exercise  of  further  national  powers  than  those  granted 
to  the  United  States,  and  after  making  provision  for  an  amendment  to 
the  Constitution  by  which  any  needed  additional  powers  would  be 
granted,  they  reserved  to  themselves  all  powers  not  so  delegated.  This 
Article  X  is  not  to  be  shorn  of  its  meaning  by  any  narrow  or  technical 
construction,  but  is  to  be  considered  fairly  and  liberally  so  as  to  give 
effect  to  its  scope  and  meaning.  .  .  . 

"At  the  time  of  the  adoption  of  the  Constitution  within  the  known 
and  conceded  limits  of  the  United  States  there  were  no  large  tracts  of 
arid  land,  and  nothing  which  called  for  any  further  action  than  that  which 
might  be  taken  by  the  legislature  of  the  state,  in  which  any  particular 
tract  of  such  land  was  to  be  found,  and  the  Constitution,  therefore, 
makes  no  provision  for  a  national  control  of  the  arid  regions  or  their 
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reclamation.  But,  as  our  national  territory  has  been  enlarged,  we  have 
within  our  borders  extensive  tracts  of  arid  lands  which  ought  to  be  re- 
claimed, and  it  may  well  be  that  no  power  is  adequate  for  their  reclama- 
tion other  than  that  of  the  National  Government.  But  if  no  such  power 
has  been  granted,  none  can  be  exercised."  ''^ 

True,  in  the  case  just  referred  to,  the  court  was  not  called  upon 
to  construe  express  language  of  grant,  but  rather  of  restriction. 
But  correct  constitutional  interpretation  must  necessarily  be  the 
same  in  both  directions,  as  is  explained  in  this  case,  namely,  liberal 
construction,  yet  at  the  same  time  fidelity  to  both  the  spirit  and 
purpose  of  the  instrument. 

Let  us  consider  in  more  detail  the  cases  relied  upon  in  the  Min- 
nesota opinion  to  establish  the  principle  of  a  dominant  federal 
and  a  servient  state  power  over  intrastate  rates.  The  first  cases 
considered  by  the  court  are  the  Granger  Cases.  We  have  already 
analyzed  the  language  of  these  cases  when  they  were  considered 
imder  the  Extreme  States'  Rights  Period,  and  we  found  that  the 
dormant  power  referred  to  in  all  of  them  was  the  dormant  power  of 
Congress  over  interstate  commerce,  for  the  question  was  whether  the 
states  could  regulate  this  commerce  in  the  absence  of  congressional 
regulation,  and  not,  as  in  the  Minnesota  Cases,  whether  Congress 
could  ever  regulate  intrastate  commerce.  Obviously  the  questions  are 
totally  different.  This  part  of  the  decisions  in  the  Granger  Cases, 
is,  as  we  have  seen,  and  as  the  court  in  the  Minnesota  Cases  points 
out,  no  longer  law  because  soon  repudiated  in  the  case  of  Wahash, 
St.  L.  &  P.  Ry.  Co.  V.  Illinois.  ''But,"  said  Mr.  Justice  Hughes 
in  referring  to  this  case,  "no  doubt  was  entertained  of  the  state's 
authority  to  regulate  rates  for  transportation  that  was  wholly 
intrastate."  ^^  More  than  this,  Mr.  Justice  Miller,  in  delivering 
the  opinion  of  the  court,  and  in  repudiating  the  doctrine  of  the 
earlier  cases  that  until  Congress  acted,  the  states  might  regulate 
interstate  commerce,  used  these  words:  "Though  it  is  true  that 
...  the  question  of  the  exclusive  right  of  Congress  to  make  such 
regulations  of  charges  as  any  legislative  power  had  the  right  to 
make,  to  the  exclusion  of  the  states,  was  presented,  it  received  but 
little  attention  at  the  hands  of  the  court,  and  was  passed  over  with 


"  Kansas  v.  Colorado,  206  U.  S.  46,  90-92  (1907). 
"  230  U.  S.  415. 
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the  remarks  in  the  opinions  of  the  court  which  have  been  cited."  ^^ 
All  of  these  remarks  have  been  quoted.  This  principle  received  no 
attention  at  the  hands  of  the  court  in  the  Wabash  Case.  How  then 
can  any  of  these  cases  be  properly  considered  as  authority,  in  even 
the  slightest  degree,  for  the  principle  of  a  dominant  federal  and  a 
servient  state  power  as  announced  by  Mr.  Justice  Hughes? 

From  the  remaining  case  relied  upon  by  the  court  in  this  branch 
of  its  opinion,  namely,  Stone  v.  Farmers^  Loan  and  Trust  Co.,  one 
of  the  so-called  Railroad  Commission  cases,  to  which  reference  has 
already  been  made  in  this  article,  Mr.  Justice  Hughes  quotes  the 
following  language,  affirming  the  plenary  power  of  the  state  over 
its  internal  commerce  and  giving  no  suggestion  that  this  power 
is  servient  to  Congress:  *'It  [the  state],  may,  beyond  all  ques- 
tion, by  'the  settled  rule  of  decision  in  this  coiu-t,  regulate  freights 
and  fares  for  business  done  exclusively  within  the  state,  and  it 
would  seem  to  be  a  matter  of  domestic  concern  to  prevent  the  com- 
pany from  discriminating  against  persons  and  places  in  Missis- 
sippi." 76 

So  much  for  the  cases  relied  upon  by  the  court  in  the  first  part 
of  its  opinion.  In  .the  second  part  of  its  opinion,  wherein  the  scope 
of  the  Interstate  Commerce  Act  is  discussed  (which  we  shall  con- 
sider later),  numerous  other  cases  of  similar  import  are  cited,  but 
in  none  of  them  is  language  foimd  which  in  any  way  qualifies  the 
principle  that  the  state's  power  over  intrastate  rates  is  plenary. 
*'The  decisions  of  this  court  since  the  passage  of  the  act  to  regulate 
commerce,"  says  Mr.  Justice  Hughes,  ''have  "uniformly  recognized 
that  it  was  competent  for  the  state  to  fix  such  rates,  appHcable 
throughout  its  territory.  If  it  be  said  that  in  the  contests  that  have 
been  waged  over  state  laws  during  the  past  twenty-five  years,  the 
question  of  interference  with  interstate  commerce  by  the  estab- 
lishment of  state-wide  rates  for  intrastate  traffic  has  seldom  been 
raised,  this  fact  itseK  attests  the  common  conception  of  the  scope 
of  state  authority."  ^^  Then  follows  an  analysis  of  decisions,  all  of 
which  confirm  in  unmistakable  terms  the  plenary  power  of  the 
States.  7^ 

76  118  U.  S.  569-70  (1886).  '•  116  U.  S.  307,  334  (1886). 

"  230  U.  S.  423. 

'*  Ibid.,  423-33.     It  must,  in  fairness,  be  admitted  that  the  principle  of  the  Min- 
nesota decisioD  seems  to  have  been  predicted,  with  little  reasoning,  however,  in  one  or 


68  HARVARD  LAW  REVIEW 

Transportation  is  wholly  within  a  state  or  it  is  not.  There  can 
be  no  doubt  as  to  the  separability.  The  adjudications  by  the  Su- 
preme Court  dealing  with  the  question  of  when  an  interstate  ship- 
ment ceases  to  be  such  and  becomes  intrastate,  and  also  with  the 
taxation  of  the  gross  receipts  of  carriers  are  entirely  sufficient  to 
set  at  rest  any  doubt  on  this  point.  ^^  Clearly,  if  intrastate  busi- 
ness is  separable  from  interstate  business,  so  must  intrastate  rates 
be  separable  from  interstate  rates,  because  rates  are  the  symbol  of 
business.  They  are  the  receipts  which  are  declared  separable  for 
the  purpose  of  taxation.  If  separable  for  that  purpose,  why  are 
they  not  equally  separable  for  the  purpose  of  regulation?  Sup- 
pose, for  example,  a  railroad  doing  solely  an  intrastate  business, 
operating  in  and  out  of  the  same  terminals,  as  another  railroad 
engaged  solely  in  interstate  business.  Suppose,  further,  that  the 
former  road,  in  order  to  get  the  business  of  the  latter,  by  fostering 
certain  intrastate  locaHties,  greatly  reduces  its  rates  to  these  lo- 
caKties,  which  the  interstate  road  either  does  not  reach,  or  if  it 
does,  then  only  by  an  interstate  route.  Can  it  be  denied  that  the 
economic  necessity  thus  imposed  upon  the  latter  road  to  reduce  its 
rates  in  order  to  meet  the  competition  of  the  former  is  clear  and 
direct?  Yet  can  there  be  any  question  whatsoever  as  to  the  com- 
plete separability  and  independence  of  the  two  railroads,  and 
therefore  of  their  respective  businesses?  Suppose,  further,  that 
the  state  itself  elected  to  construct  and  operate  the  purely  intra- 
state railroad,  instead  of  merely  regulating  it  under  private  owner- 
ship. Could  not  the  state  have  put  into  effect  any  rates  that  it 
chose,  provided  only  they  were  not  so  exorbitant  as  to  be  con- 
fiscatory to  the  public?    Certainly,  and  no  authority,  upon  com- 

two  opinions  of  courts  of  inferior  jurisdiction,  and  by  one  or  two  authors.  See  espe- 
cially Woodside  v.  Tonopah  &  G.  R.  Co.,  184  Fed.  358;  "  Congress  and  Intrastate 
Commerce,"  9  Col.  L.  Rev.  38,  by  David  W.  Fairleigh.  Mr.  Fairleigh  bases  his  argu- 
ment on  the  theory  of  agency,  which  is  unconvincing,  and  unsupported  by  authority. 
''  See  three  articles  by  the  author,  "  Constitutional  Limitations  upon  State  Taxa- 
tion of  Foreign  Corporations,"  1 1  Col.  L.  Rev.  393;  "  The  Commerce  Clause  and  Intra- 
state Rates,"  12  Col.  L.  Rev.  321;  "  The  Vanishing  Rate-making  Power  of  the  States," 
14  Col.  L.  Rev.  122.  See  also  United  States  Express  Co.  -v.  Minnesota,  223  U.  S. 
335;  Atchison,  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S.  280;  Oklahoma  v.  Wells,  Fargo  &  Co., 
223  U.  S.  298;  Bacon  v.  Illinois,  227  U.  S.  504;  Susquehanna  Coal  Co.  v.  South  Amboy, 
228  U.  S.  665;  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68;  Gulf,  Colorado  & 
S.  F.  Ry.  Co.  V.  Texas,  204  U.  S.  403;  Ohio  R.  R.  Commission  v.  Worthington,  225 
U.  S.  loi. 
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plaint  that  interstate  rates  were  thereby  affected,  could  have  called 
it  to  account.  If  such  would  be  the  position  of  a  state  operating 
its  own  intrastate  Hues,  wherein  Hes  the  difference  when  it  author- 
izes a  corporation,  as  its  creature  and  agent,  to  perform  the  same 
function? 

It  may  be  asked,  why  may  not  Congress  regulate  intrastate  rates, 
if  it  may  require,  as  the  Supreme  Court  has  decided,  ^°  the  use  of 
safety  appHances  on  purely  intrastate  trains?  The  reason  is  that 
while  interstate  and  intrastate  rates  may  be  interdependent  for 
economic  or  geographical  reasons,  this  is  not  the  same  direct  inter- 
dependence that  necessarily  exists  between  trains  or  cars  operated 
over  the  same  tracks.  A  rate  is  a  charge  for,  not  an  instrument  of 
transportation.  Of  course,  physical  interdependence  is  not  per  se 
the  one  and  only  criterion  by  which  we  determine  whether  or  not 
the  necessity  for  uniformity  is  real  or  potential,  but  this  much  we 
must  find,  namely,  that  the  exercise  of  state  authority,  whether  it 
be  regulatory  of  rates,  hours  of  labor,  employers'  HabiHt^^,  the 
equipment  or  inspection  of  rolling  stock,  or  what  not,  necessarily 
impinges  upon  and  burdens  in  a  relatively  immediate  way  the  lull 
exercise  of  federal  authority.  We  do  so  find  in  the  case  of  safety 
appUances,  because  of  the  direct  connection  between  the  equip- 
ment used  in  th^  two  kinds  of  traffic.  There  is  an  inseparable 
interdependence  of  the  very  objects  of  the  legislation.^^  But  the 
court  did  not,  nor  can  it  find  the  same  relation  between  interstate 
and  intrastate  rates.  Why  then,  if  these  two  classes  of  rates  are 
separable,  should  the  court  say  that  the  action  or  non-action  of 
Congress  is  the  controlling  factor?  If  these  two  classe?  of  rates  are 
separable,  the  power  of  the  state  over  the  intrastate  rates  must  be 
plenary  and  exclusive,  not  servient,  unless  we  do  violence  to  the 
very  words  of  the  Constitution  and  to  that  long  line  of  decisions, 
beginning  with  Gibbons  v.  Ogden,  which  have  just  been  anatyzed. 

The  decision  in  Southern  Railway  Co.  v.  United  States,  the  safety- 
appliance  case,  just  referred  to,  clarifies,  when  properly  analyzed, 


^°  Southern  Railway  Co.  v.  United  States,  222  U.  S.  20  (191 1).  See  also  Southern 
Railway  Co.  v.  Crockett,  234  U.  S.  725. 

^^  A  somewhat  kindred  situation  arose  in  the  car  distribution  cases.  See  Interstate 
Commerce  Commission  v.  Illinois  Central  R.  R.  Co.,  215  U.  S.  452  (1910);  Baltimore  & 
Ohio  R.  R.  Co.,  ex  rel.  Pitcaim  Coal  Co.,  215  U.  S.  481  (1910);  Morrisdale  Coal  Co.  v. 
Penna.  R.  R.  Co.,  230  U.  S.  304  (1913). 
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the  distinction  which,  it  is  believed,  underlies  the  Minnesota  Cases. 
In  every  case  cited  by  the  Supreme  Court  to  prove  the  principle 
that  the  plenary  nature  of  the  state's  power  depended  upon  the 
non-action  of  Congress,  the  legislation  in  question  operated  directly 
upon  the  instrumentalities  of  interstate  commerce  or  upon  the  very 
subject-matter  of  interstate  commerce  itself.  Herein  lies  the  dis- 
tinguishing feature  which  the  court  seems  disposed  to  overlook. 
The  character  of  the  legislation  clearly  shows  this:  pilotage  regu- 
lations, protection  and  improvement  of  navigable  waters,  regula- 
tion of  wharfage  charges  or  tolls,  quarantine  regulations,  inspec- 
tion laws,  laws  governing  nonfeasance  or  misfeasance  of  interstate 
carriers.  These  involve  no  question  of  regulation  by  a  state  of  a 
purely  internal  matter,  but  rather  the  regulation  by  a  state  of 
matters  on  their  face  interstate,  and  therefore  governed,  as  we  have 
seen,  by  the  principle  of  concurrent  powers.  It  was  over  these  very 
matters  that  the  controversy,  out  of  which  finally  emerged  the 
principle  of  concurrent  powers,  was  waged  for  many  years,  and  the 
whole  basis  of  the  controversy  was  the  fact  that  these  matters  were 
interstate. 

A  case  not  referred  to  by  the  court,  Interstate  Commerce  Com- 
mission  v.  Goodrich  Transit  Company ^^"^  may  seem  at  first  blush  to 
bridge  the  gap  between  the  cases  referred  to,  and  to  establish  a 
precedent  for  the  court's  reasoning  in  the  Minnesota  Cases.  In 
that  case  it  was  held  that  the  Interstate  Commerce  Commission 
could  compel  an  interstate  carrier  to  disclose  the  records  of  all  its 
business,  including  that  which  is  purely  intrastate.  In  answer  to 
the  argument  that  this  was  an  unconstitutional  usurpation  of 
power  by  the  federal  government,  the  court  replied  that  ''the  re- 
quiring of  information  concerning  a  business  is  not  a  regulation  of 
that  business."  ^  Similarly,  the  court  had  previously  held  that 
because  an  injury  to  an  interstate  employee  might  be  inflicted  by  a 
purely  intrastate  employee,  the  second  federal  employers'  liability 
act  covering  such  a  case  was  not  thereby  invalid  as  a  regulation  of 
intrastate  commerce,  because,  as  the  court  said,  it  is  a  mistaken 
theory  "that  treats  the  source  of  the  injury,  rather  than  its  effect 
upon  interstate  commerce,  as  the  criterion  of  congressional  power.  "^ 

**    224  U.  S.  194   (1912).  83    /6j^.^  211. 

"  The  Second  Employers'  Liability  Cases,  Mondou  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
223  U.  S.  I,  SI  (1912). 


THE  SHREVEPORT  RATE  CASES  71 

In  other  words,  it  was  again  the  instrumentality  of  interstate  com- 
merce, a  human  instrumentality  in  this  case,  that  the  act  directly 
concerned,  and  that  only.  The  first  federal  employers'  liability  act 
was  declared  void  ^^  for  the  very  reason  that  it  comprehended  the 
regulation  of  matters  wholly  intrastate,  —  the  employment  of  per- 
sons engaged  wholly  in  intrastate  commerce,  —  in  short  instru- 
mentahties  of  such  commerce.  If  this  is  forbidden,  wherein  lies  the 
distinction  upon  which  to  base  the  opinion  of  the  court  in  the 
Minnesota  Cases  that  Congress  may  regulate  the  rates  of  such 
commerce? 

Turning  now  to  a  consideration  of  the  further  question  whether 
the  action  of  the  State  of  Minnesota  was  repugnant  to  any  provi- 
sion of  the  Interstate  Commerce  Act,  the  court  in  the  Minnesota 
Cases  also  answered  this  in  the  negative,  by  demonstrating  that 
purely  intrastate  commerce  had  always  been  expressly  excepted 
from  the  operation  of  the  act  by  the  proviso  contained  in  the  first 
section.  ''The  fixing  of  reasonable  rates  for  intrastate  transporta- 
tion was  left,"  said  the  court  after  giving  a  history  of  the  act, 
*' where  it  had  been  found;  that  is,  with  the  states  and  the  agencies 
created  by  the  states  to  deal  with  that  subject.  Missouri  Pacific 
Ry.  Co.  V.  Larabee  Mills,  211  U.  S.  612,  620,  621."  ^^  Thus  far  the 
court's  reasoning  is  clear,  succinct  and  eminently  sound.  When 
pressed,  however,  with  the  more  troublesome  argument  that  the 
provisions  of  Section  3  of  the  act,  prohibiting  carriers  from  giving 
an  undue  or  unreasonable  preference  or  advantage  to  any  locaHty, 
applied  to  an  unreasonable  discrimination  between  localities  in 
different  states,  as  well  when  arising  from  an  intrastate  rate  as 
compared  with  an  interstate  rate  as  when  due  to  interstate  rates 
exclusively,  the  court  reserved  its  opinion,  in  accordance  with  its 
prior  rulings, ^^  because  the  Interstate  Cormnerce  Commission  had 
made  no  finding  in  regard  to  the  Minnesota  rates,  and  no  action 

^  Employers'  Liability  Cases,  207  U.  S.  463  (1908). 

^  230  U.  S.  421. 

"  Texas  &  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426  (1906);  Bal- 
timore &  Ohio  R.  R.  Co.  V.  Pitcaim  Coal  :Co.,  215  U.  S.  481  (1910);  Robinson  v. 
Baltimore  &  Ohio  R.  R.  Co.,  222  U.  S.  506  (1912);  United  States  v.  Pacific  &  Arctic 
Co.,  228  U.  S.  87  (1913).  See  also  Louisville  &  Nashville  R.  R.  Co.  v.  Cook  Brewing 
Co.,  223  U.  S.  70  (191 2);  Pennsylvania  R.  R.  Co.  v.  International  Coal  Co.,  230  U.  S. 
184  (1913);  Mitchell  Coal  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  247  (1913);  Morris- 
dale  Coal  Co.  V.  Pennsylvania  R.  R.  Co.,  230  U.  S.  304  (1913). 
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of  that  body  was  before  the  court  for  review.  However,  as  we  shall 
see,  this  question  was  not  to  be  reserved  for  long. 

The  court  again  proceeded  with  an  analysis  of  cases  which  we 
have  earlier  considered,  in  order  to  confirm  the  principle  that  after 
the  passage  of  the  Interstate  Commerce  Act,  just  as  before,  the 
state  continued  to  possess  that  state-wide  authority  which  it 
formerly  enjoyed  to  prescribe  reasonable  rates  for  its  exclusively 
internal  traffic. 

In  concluding,  the  court  reverted  to  its  theory,  expressed  earlier 
in  the  opinion,  of  a  dominant  federal  and  a  servient  state  power, 
and  virtually  said  that  the  Interstate  Commerce  Act  might  be 
amended  without  amending  the  Constitution  so  as  to  include 
specifically  the  regulation  of  intrastate  rates. 

^'If  the  situation  has  become  such,"  said  the  court,  ^'by  reason 
of  the  interblending  of  the  interstate  and  intrastate  operations  of 
interstate  carriers,  that  adequate  regulation  of  their  interstate 
rates  cannot  be  maintained  without  imposing  requirements  with 
respect  to  their  intrastate  rates  which  substantially  affect  the 
former,  it  is  for  Congress  to  determine,  within  the  limits  of  its 
constitutional  authority  over  interstate  commerce  and  its  instru- 
ments the  measure  of  the  regulation  it  should  apply.  It  is  the 
function  of  this  court  to  interpret  and  apply  the  law  already  en- 
acted, but  not  under  the  guise  of  construction  to  provide  a  more 
comprehensive  scheme  of  regulation  than  Congress  has  decided 
upon.  Nor,  in  the  absence  of  federal  action,  may  we  deny  effect 
to  the  laws  of  the  state  enacted  within  the  field  which  it  is  entitled 
to  occupy  until  its  authority  is  Hmited  through  the  exertion  by 
Congress  of  its  paramount  constitutional  power."  ^^ 

Of  what  real  value  could  it  be  to  declare  that,  in  so  far  as  the 
reasonableness  per  se  of  local  rates  is  concerned,  the  present  Inter- 
state Commerce  Act  necessarily  forbids,  by  express  proviso,  any 
interference  by  the  federal  government,  when  at  the  same  moment 
it  is  declared  with  greater  emphasis  that  this  power  of  the  states 
over  their  local  rates  is  supreme  only  until  Congress  acts?  This 
indeed  pointed  the  way  to  destruction  of  state  power.  And 
the  way  was  not  a  difficult  one.  In  fact  it  proved  to  be  shorter 
than  it  seemed  from  the  court's  language.    The  Interstate  Com- 

^  230  u.  s.  432-33- 
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merce  Commission,  ever  zealous  for  greater  authority,  anticipated 
the  opinion  of  the  Supreme  Court  on  the  question  that  was  reserved 
in  the  Minnesota  opinion,  and  within  a  year  from  the  rendering  of 
that  opinion  has,  it  is  believed,  in  the  Shreveport  Cases  ^^  virtually 
accomplished  without  any  additional  legislation  whatsoever  all 
that  that  opinion  pointed  out  might  be  done  only  by  additional 
legislation.  State  regulation  of  intrastate  rates  seemed  doomed  by 
the  Minnesota  Cases,  but  certainly  its  death  was  not  expected  to 
come  so  soon.  Let  us  see  what  are  the  facts  in  the  Shreveport  Cases 
and  exactly  what  the  court  decided. 

In  191 1  the  Railroad  Commission  of  Louisiana  filed  a  petition 
with  the  Interstate  Commerce  Commission  against  the  Texas  & 
Pacific  Railway  Company,  the  Houston  East  and  West  Texas 
Railway  Company,  and  various  other  carriers,  the  basis  of  the  com- 
plaint being  that  the  carriers  made  rates  out  of  Dallas  and  other 
Texas  points  into  eastern  Texas,  which  were  much  lower  than 
those  which  they  extended  into  Texas  from  Shreveport,  Louisiana. 
Shreveport  is  about  forty  miles  from  the  Texas  state  Hne,  and  two 
hundred  and  thirty-one  miles  from  Houston,  Texas.  It  is  one  hun- 
dred and  eighty-nine  miles  from  Dallas.  It  competes  with  both 
Houston  and  Dallas  for  the  trade  of  the  intervening  territory.  The 
rates  from  Dallas  and  Houston,  respectively,  eastward  to  inter- 
mediate points  in  Texas,  were  much  less,  according  to  distance, 
than  from  Shreveport  westward  to  the  same  points.  It  was  undis- 
puted that  the  difference  was  substantial  and  injuriously  affected 
the  commerce  of  Shreveport.  Such  was  the  frank  purpose  of  the 
Texas  commission^  For  example,  the  rate  on  furniture  from  Dallas 
to  Longview,  Texas,  124  miles,  was  24.8  cents  per  hundred  pounds, 
while  the  rate  from  Shreveport  to  Longview,  65.7  miles,  was  35 
cents. 

The  Older  of  the  Interstate  Commerce  Commission  had  two 
phases.  First,  it  estabHshed  maximum  class  rates  out  of  Shreve- 
port to  certain-named  Texas  points,  which  were  substantially  the 
same  as  the  class  rates  which  had  been  fixed  by  the  Texas  Commis- 
sion and  charged  by  the  carriers  for  transportation  for  similar 
distances  within  the  State  of  Texas.  Second,  the  Commission  held 
that  maintaining  lower  commodity  rates  (which  are  specially  re- 

88    234  U.  S.  342. 
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duced  class  rates)  from  Dallas  and  Houston  to  points  in  Texas 
than  were  in  force  from  Shreveport  to  such  points,  under  sub- 
stantially similar  conditions  and  circumstances,  created  an  unjust 
discrimination  against  Shreveport  in  favor  of  the  Texas  points.  ^^ 
The  carriers  compHed  with  the  first  part  of  the  order  and  estab- 
lished the  class  rates,  but  still  left  in  effect  their  low  intrastate 
commodity  rates  which  the  Commission  declared  caused  the  above 
discrimination.  The  point  of  objection  to  complying  with  the 
second  part  of  the  order  was  that,  since  the  discrimination  found 
by  the  Conamission  to  be  undue  arose  out  of  a  relation  of  intrastate 
rates,  maintained  under  state  authority,  to  interstate  rates  that 
had  been  upheld  as  reasonable,  its  correction  was  beyond  the  Com- 
mission's power.  On  appeal  to  the  Commerce  Court,  that  court 
held  that  the  Commission's  order  relieved  the  railroads  from  all 
further  obligation  to  observe  the  intrastate  rates,  and  that  they 
were  at  Hberty  to  comply  with  the  Commission's  requirements  by 
increasing  these  rates  sufficiently  to  remove  the  forbidden  dis- 
crimination.^^ Thus,  when  the  case  reached  the  Supreme  Court, 
the  invahdity  of  the  order  of  the  Commission  was  challenged  upon 
two  grounds:  First,  that  Congress  is  impotent  to  control  the  in- 
trastate charges  of  an  interstate  carrier,  even  to  the  extent  neces- 
sary to  prevent  injurious  discrimination  against  interstate  traffic. 
Second,  that  if  it  be  assumed  that  Congress  has  this  power,  still  it 


5°  See  Meredith  et  at.,  constituting  the  Railroad  Commission  of  Louisiana  v.  St. 
Louis  S.  W.  Ry.  Co.  et  al.,  23  I.  C.  C.  Rep.  31. 

^^  Texas  &  Pacific  Ry.  Co.  v.  U.  S.  (Interstate  Commerce  Commission  et  al.,  In- 
terveners), 205  Fed.  380  (1913);  Houston  East  &  West  Texas  Ry.  Co.  et  al.  v.  United 
States  (Interstate  Commerce  Commission  et  al.,  Interveners),  205  Fed.  391  (1913). 

The  opinion  in  the  Commerce  Court  was  written  by  Judge  Knapp,  presiding  judge. 
Judge  Mack  filed  a  concurring  opinion,  but  with  considerable  hesitancy.  He  said :  "  In- 
asmuch, however,  as  there  seems  to  [be  some  basis,  though  slight,  for  the  view  that  the 
failure  of  the  railroads  to  attack  the  Texas  rates  was  due  to  their  voluntary  or  neghgent 
acquiescence  therein,  and  that  therefore  these  rates  may  be  said  to  have  been  not 
compelled,  but  voluntary,  in  the  sense  of  having  been  voluntarily  assented  to,  instead 
of  having  been  actively  attacked,  and  inasmuch  as  the  conclusions  of  my  brethren 
are  based  in  part  at  least  upon  this  view,  I  concur,  for  this  reason  only,  in  upholding 
the  Commission's  order"  (p.  391).  Senator  Sewell  of  New  Jersey  offered  an  amend- 
ment to  the  bill  expressly  conferring  jurisdiction  over  the  exact  situation  presented 
in  the  Shreveport  cases.  Whereupon  it  was  rejected,  due  to  the  explanation  of 
Senator  Cullom,  and  others  that  the  same  proposition  had  already  been  weighed 
in  committee,  and  rejected  because  believed  to  be  unconstitutional.  This  is  all  a 
matter  of  history. 
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has  not  been  exercised,  and  hence  the  action  of  the  Commission  ex- 
ceeded the  limits  of  the  authority  which  has  been  conferred  upon  it. 
Both  of  these  grounds  were  declared  untenable,  and  the  court 
affirmed  in  full  the  orders  of  the  Commission  and  the  Commerce 
Court.  As  to  the  first  ground,  the  result  was  to  be  anticipated, 
because  virtually  decided  in  the  Minnesota  Cases,  as  we  have  just 
seen.  But  not  so  as  to  the  second  ground.  Indeed,  three  of  the 
seven  Interstate  Commerce  Commissioners  had  denied  ^^  that  the 

^  Six  separate  opinions  were  written,  the  majority  opinion  by  Commissioner  Lane, 
and  concurring  opinions  by  Commissioners  Prouty  (chairman)  and  Clark,  while 
dissenting  opinions  were  written  by  Commissioners  Clements,  Harlan  and  McChord. 

Commissioner  Lane's  opinion  is  totally  unconvincing  from  a  legal  standpoint.  He 
thus  concludes:  "The  interstate  carrier  which  adopts  a  poHcy,  even  under  state 
direction,  that  makes  against  the  interstate  movement  of  commerce  must  do  so  with 
its  eyes  open  and  fully  conscious  of  its  responsibilities  to  the  federal  law  which  guards 
commerce  'among  the  states'  against  discrimination. 

"It  is  suggested  that  the  exercise  of  such  power  to  end  discrimination  between 
rates  within  a  state  and  rates  to  interstate  points  must  surely  lead  to  a  conflict  in 
which  the  jurisdiction  of  one  sovereignty  or  the  other  must  give  way.  To  this  sug- 
gestion the  one  and  sufficient  answer  is  that  when  conditions  arise,  which  in  the  ful- 
fillment of  its  obUgation  and  the  due  exercise  of  its  granted  power  to  regulate  com- 
merce among  the  states  make  such  course  necessary  the  national  government  must 
assume  its  constitutional  right  to  lead."     23  I.  C.  C.  Rep.  46. 

Chairman  Prouty,  contrary  to  Commissioner  Lane,  expressly  stated  that  prior 
decisions  of  the  Commission  should  be  overruled,  when  inconsistent  with  the  view  of 
the  majority  in  this  case.  "When  the  federal  authority  does  act,  then  the  state  cannot 
by  its  action  interfere,  for  in  case  of  actual  conflict  the  state  must  yield."  23  I.  C.  C. 
Rep.  50. 

Commissioner  Clark  said:  "Whether  or  not  the  Congress  has  exercised  its  juris- 
diction in  these  premises  and  whether  or  not  it  has  delegated  to  us  power  to  remove 
such  discriminations  and  preferences  are  questions  which  apparently  can  never  be 
settled  until  they  have  been  passed  upon  by  the  court  that  is  empowered  to  speak  the 
last  word.  In  this  question  as  between  two  states  possessing  equal  rights  under  the 
Constitution  and  equal  rights  to  federal  protection,  discrimination  that  is  unjust  or 
preference  that  is  undue,  should,  I  think,  be  abated  by  federal  authority,  and  so  long 
as  there  is  doubt  it  should  be  resolved  in  favor  of  that  course  which  is  harmonious  with 
the  fundamental  and  recognized  purpose  of  the  act  to  regulate  commerce."  23  I.  C.  C. 
Rep.  51-52. 

Commissioner  Clements,  mindful  of  the  e:^ess  limitations  of  the  act,  said:  "The 
conclusion  and  order  of  the  Commission  in  this  case  mark  a  new  departure,  in  the  inter- 
pretation of  the  statute  as  to  the  scope  of  its  authority,  from  its  steadfast  attitude 
toward  this  fundamental  question  in  all  previous  cases."    23  I.  C.  C.  Rep.  53. 

Commissioner  Harlan:  "I  think  that  the  Congress,  in  aid,  or  rather  in  protection, 
of  interstate  commerce  may  forbid  discriminations  by  a  railroad  or  other  instrument 
of  interstate  traffic  in  favor  of  state  traffic.  This,  however,  it  has  not  yet  imdertaken 
to  do."    23  I.  C.  C.  Rep.  54-55. 

Commissioner  McChord's  dissenting  opinion  is  eminently  logical  and  sound,  and 
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act  gave  them  such  power,  desirable  as  it  was.  Justices  Lurton  and 
Pitney  also  dissented,  but  without  expressing  any  reasons,  which 
is  to  be  regretted  in  such  an  important  case. 

The  decision  is  meagre  and  unconvincing,  as  an  example  of  statu- 
tory construction,  and  as  such  it  must  be  primarily  considered 
because  the  first  consideration,  that  is,  whether  the  order  of  the 
Commission  was  invalid  on  the  ground  that  it  exceeded  the  au- 
thority which  Congress  could  lawfully  confer,  was  disposed  of  by 
the  Minnesota  Cases,  and  the  opinion  of  the  court  adds  nothing  to 
what  had  already  been  said.  There  is  apparently  the  same  dis- 
position to  confuse  the  action  of  Congress,  through  the  Commission, 
with  prior  congressional  action  which  operated  directly  upon  the 
instrumentaHties,  or  the  very  subject-matter  of  interstate  com- 
merce itself.  Instrastate  rates  are  never  the  instrumentaHties  or 
subject-matter  of  interstate  commerce.  Unless  they  represent 
that  completely  internal  commerce  of  a  state  which  since  the  time 
of  Gibbons  v.  Ogden  had  been  thought  to  be  securely  reserved  to 
the  states  themselves,  when  can  there  ever  be  such  commerce? 
Note  the  language  of;  the  court  after  analyzing  the  undisputed 
authority  of  the  various  cases  deaHng  with  the  paramount  power 
of  Congress  over  safety  appliances,  hours  of  labor,  employers' 
liability  and  the  like: 


in  complete  accord  with  prior  decisions.  He  thus  summarizes:  "My  position  is  that 
this  Commission  should  confine  itself  within  the  four  comers  of  the  law  of  its  creation, 
usurping  neither  the  legislative  function  of  the  Congress  nor  the  judicial  power  of  the 
courts."    23  I.  C.  C.  Rep.  63. 

See  in  the  Matter  of  Freight  Rates,  11  I.  C.  C.  Rep.  180;  Hope  Cotton  Oil 
Co.  V.  Texas  &  Pacific  Ry.  Co.,  12  I.  C.  C.  Rep.  266;  ReHance  Textile  &  Dye  Works 
V.  Southern  Ry.  Co.,  13  I.  C.  C.  Rep.  48;  Williams  Co.  t;.  Vicksburg,  S.  &  P.  Ry.  Co., 
16  I.  C.  C.  Rep.  482;  Andy's  Ridge  Coal  Co.  v.  Southern  Ry.  Co.,  18  I.  C.  C.  Rep. 
405;  Saunders  v.  Southern  Express  Company,  18  I.  C.  C.  Rep.  415;  Alpha  Portland 
Cement  Co.  v.  B.  &  O.  R.  R.  Co.,  22  I.  C.  C.  Rep.  446.  In  fact,  since  the  opinion  in 
the  Shreveport  Case  the  Commission  refused  to  remedy  a  discriminative  situation 
growing  out  of  state  rates,  but  in  so  doing  failed  to  distinguish  the  Shreveport  Case. 
■Southwestern  Shippers  Traffic  Assn.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  24  I.  C.  C.  Rep. 
570;  but  see  Loeb  v.T.  &  P.Ry.,24  I. C. C. Rep. 304,  and  Keogh  v.  Minn.,  St.  P.  &S. 
Ste.  M.  Ry.  Co.,  26  I.  C.  C.  Rep.  73.  See  also  Cement  Rates  from  Pa.  to  N.  J.,  26 
I.  C.  C.  Rep.  687;  Curry  &  White  Co.  v.  D.  &  I.  R.  R.,  30  I.  C.  C.  Rep.  i;  CarroU 
Brough  &  Robinson  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  31  I.  C.  C.  Rep.  466; 
Corporation  Conmiission  of  Oklahoma  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.,  31 
I.  C.  C.  Rep.  532. 
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"  While  these  decisions  sustaining  the  federal  power  relate  to  measures 
adopted  in  the  interest  of  the  safety  of  persons  and  property,  they  illus- 
trate the  principle  that  Congress  in  the  exercise  of  its  paramount  power 
may  prevent  the  common  instrumentalities  of  interstate  and  intrastate 
commercial  intercourse  from  being  used  in  their  intrastate  operations  to 
the  injury  of  interstate  commerce.  This  is  not  to  say  that  Congress 
possesses  the  authority  to  regulate  the  internal  commerce  of  a  state,  as 
such,  but  that  it  does  possess  the  power  to  foster  and  protect  interstate 
commerce,  and  to  take  all  measures  necessary  or  appropriate  to  that  end, 
although  intrastate  transactions  of  interstate  carriers  may  thereby  be 
controlled."  ^^ 

Well-sounding  phrases  these,  but  totally  illogical.  Since,  as  the 
Supreme  Court  has  many  times  said  in  determining  whether  state 
legislation  has  unduly  burdened  interstate  commerce,  it  must  look 
through  form  to  substance  —  must  consider  the  real  effect  of  the 
state  legislation  —  why  should  it  not  do  the  same  when  the  situa- 
tion is  reversed?  For  each  power  is  equally  plenary  within  its 
given  sphere.  Why  did  not  the  Supreme  Court  in  both  the  Minne- 
sota and  Shreveport  Cases  face  the  situation  squarely  and  admit 
that  amendment  of  the  Constitution,  difficult  as  it  is  of  attain- 
ment—  and  rightly  so  —  is  the  only  true  remedy?  "The  power 
to  deal  with  the  relation  between  the  two  kinds  of  rates,  as  a  rela- 
tion, lies  exclusively  with  Congress,"  ^^  reiterates  the  court.  Yet 
in  order  to  prove  this  the  court  relies  upon  a  case,  Louisville  b* 
Nashville  R.  R.  Co.  v.  Eubank,  which  we  have  previously  considered, 
wherein  it  was  expressly  held  that  if  Congress  had  regulated  the 
interstate  rate  there  involved  "there  would  be  in  that  case  no 
interference  with  or  regulation  of  interstate  commerce  directly  or 
indirectly  by  the  state,  its  action  could  have  no  possible  effect 
upon  the  interstate  rate,  as  the  amount  of  the  charge  would  be 
regulated  by  the  body  with  which  the  right  of  regulation  exists."  ^^ 

To  use  the  words  of  Justice  Brewer,  dissenting  in  the  Eubank 
Case,  "it  is  strange  to  be  told  that  the  action  of  a  carrier  in  fixing 
interstate  rates  is  potent  to  render  imdonstitutional  the  legislation 
of  the  state  respecting  local  rates,  when  the  like  action  of  Congress 
in  prescribing  interstate  rates  is  not  so  potent.    In  other  words, 

••  234  U.  S.  353,  See  in  this  connection,  Louisville  &  Nashville  R.  R.  Co.  v. 
Higdon,  234  U.  S.  592. 

»*  Ibid.,  354.  «»  184  U.  S.  41. 
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action  by  the  carrier  in  pursuit  of  its  own  financial  interests  over- 
turns the  constitution  and  statute  of  the  state  when  Hke  action  by 
Congress  in  the  exercise  of  its  constitutional  power  does  not."  ^ 
Does  not  the  reasoning  of  Justice  Hughes  in  the  Shreveport  Cases 
more  nearly  support  the  minority  rather  than  the  majority 
opinion  in  the  Eubank  Case? 

Turning  now  to  the  second  and  really  the  vital  question  in  the 
Shreveport  Cases,  namely,  whether  the  Interstate  Commerce  Com- 
mission exceeded  the  authority  given  to  it  under  the  Interstate  Com- 
merce Act,  the  court,  with  a  mere  wave  of  its  hand,  sweeps  aside 
the  controlling  proviso  in  Section  i  of  the  act,  expressly  excluding 
intrastate  commerce  from  its  jurisdiction.  The  whole  history  of 
the  debates  over  the  passage  of  the  act,  which  the  court  cau- 
tiously avoids,  would  seem  to  show  that  it  would  never  have  been 
passed  had  it  been  believed  to  be  capable  of  the  construction 
which  the  Supreme  Court  has  now  placed  upon  it.  ^^  Clearly,  this 
is  judicial  legislation.  How  could  the  court  so  soon  erase  what 
it  had  said  in  the  Minnesota  Cases,  —  that  it  is  not  its  function 
^'  under  the  guise  of  construction  to  provide  a  more  comprehen- 
sive scheme  of  regulation  than  Congress  has  decided  upon"?  ^^ 

With  equal  ease  the  court  overrules  the  case  of  East  Tennes- 
see, etc.  Ry.  Co.  v.  Interstate  Commerce  Commission  ^^  in  order  to 
accomplish  its  purpose,  though  of  course  without  admitting  that 
it  does.  Thirteen  years  before,  it  had  decided  in  that  case  that  the 
prohibition  of  Section  3  of  the  act  was  directed  only  against  unjust 
discrimination  and  imdue  preference  arising  from  the  voluntary 
and  wrongful  act  of  the  carriers,  and  did  not  relate  to  acts  the  result 
of  conditions  wholly  beyond  the  control  of  the  carriers,  such  as 
competition,  and  presumably  therefore  statute,  court  decree  or 
order  of  an  administrative,  or  semi-judicial  body.  *'In  the  view 
that  the  Commission  was  entitled  to  make  the  order,  there  is  no 
longer  compulsion  upon  the  carriers  by  virtue  of  any  inconsistent 
local  requirement,"  ^"^  now  says  the  court,  and  thus  the  case  of 
East  Tennessee,  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission  is 
summarily  disposed  of  by  assimiing  as  a  premise  the  very  question 

•«  184  u.  S.  45. 

'^  See  Congressional  Record,  49th  Congress,  ist  Session,  vol.  17,  pp.  3722,  4404. 

98  230  U.  S.  433.  "  181  U.  S.  I  (1901). 

100  234  U.  S.  359.     See  also  Intermountain  Rate  Cases,  234  U.  S.  476. 
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to  be  proved.^°^  "We  are  not  unmindful,"  says  the  court,  conclud- 
ing its  opinion,  "of  the  gravity  of  the  question  that  is  presented 
when  state  and  federal  views  conflict.  But  it  was  recognized  at 
the  beginning  that  the  nation  could  not  prosper  if  interstate  and 
foreign  trade  were  governed  by  many  masters,  and,  where  the  in- 
terests of  the  freedom  of  interstate  commerce  are  involved,  the 
judgment  of  Congress  and  of  the  agencies  it  lawfully  establishes 
must  control."  ^^^ 

Thus  Mr.  Justice  Hughes  would  carry  us  back  again  over  those 
ninety  years  of  decisions  that  we  have  just  reviewed  —  back  to 
Gibbons  v.  Ogden  —  and  have  us  understand,  from  the  hps  of  Chief 
Justice  Marshall,  that  if  Congress  so  wills  it  there  shall  be  no 
internal  commerce  of  a  state.  For  such  is  necessarily  to  be  the 
result  of  the  Minnesota  and  Shreveport  decisions.  In  the  former 
the  court  said  that  "the  situation  is  not  pecuHar  to  Minnesota. 
The  same  question  has  been  presented  by  the  appeals,  now  before 
the  court,  which  involve  the  vahdity  of  intrastate  tariffs  fixed  by 
Missouri,  Arkansas,  Kentucky  and  Oregon.  Differences  in  par- 
ticular facts  appear,  but  they  cannot  be  regarded  as  controlling."  ^^^ 
These  appeals  were  all  decided  in  conformity  with  the  opinion  in 
the  Minnesota  Cases.^^^  As  for  the  Shreveport  decision,  it  is 
almost  a  truism  to  say  that  nearly  every  rate  controversy  to-day 
presents  a  question  of  discrimination  as  well  as  of  unreasonableness 
per  se.  Months  before  the  Shreveport  decision  was  rendered,  ship- 
pers in  states  adjoining  Minnesota,  believing  that  the  court  would 
decide  as  it  has  done,  filed  dozens  of  complaints  based  on  discrimi- 
nations which  they  alleged  had  resulted  from  the  application  of 
the  scale  of  rates  approved  in  the  Minnesota  Cases.    Before  the 

^°^  The  majority  of  the  Commerce  Court  attempted  to  distinguish  this  case  on  the 
ground  that  it  primarily  involved  the  long  and  short  haul  clause  of  the  original  fourth 
section  of  the  act,  rather  than  the  third  section,  and  also  on  the  ground  that  the  ad- 
ministrative authority  of  the  Commission  had  been  materially  increased  by  the 
amendments  of  1906  and  1910,  as  the  Supreme  Court  observed  in  Procter  &  Gamble 
V.  United  States,  225  U.  S.  282,  297. 

i°2  234  U.  S.  359-60.  I"'  230  U.  S.  394. 

^"4  See  Missouri  Rate  Cases,  230  U.  S.  474;  Knott  v.  St.  Louis  S.  W.  Ry.  Co.  and 
14  other  cases,  230  U.  S.  509;  Knott  v.  St.  Louis  K.  C.  &  Col.  R.  R.  Co.,  230  U.  S.  512; 
Oregon  R.  R.  &  Nav.  Co.  v.  Campbell,  230  U.  S.  525;  Southern  Pacific  Co.  v.  Camp- 
bell, 230  U.  S.  537;  Allen  v.  St.  Louis  I.  M.  &  So.  Ry.  Co.,  Same  v.  St.  Louis  S.  W. 
Ry.  Co.,  230  U.  S.  553;  Louisville  &  Nashville  R.  R.  Co.  v,  Garrett,  231  U.  S.  298. 
See  also  Chesapeake  &  Ohio  Ry.  Co.  v.  Conley,  230  U.  S.  513. 
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Shreveport  decision  the  Interstate  Commerce  Commission  had  no 
further  power  after  it  had  fixed  the  interstate  rate  at  a  reasonable 
maximum.  Its  hands  were  tied.  Now  it  has  an  option  of  either 
changing  the  interstate  rate  or  changing  the  local  rate.  Nor  is  there 
any  persuasive  force  in  the  argument  that  in  most  instances  the 
Interstate  Commerce  Commission  will  proceed  with  caution,  feel- 
ing discretion  to  be  the  better  part  of  valor,  and  will  elect  to  exert 
its  influence  upon  the  interstate  rate  whenever  possible.^"^  The 
point  is,  the  power  to  do  otherwise  is  still  there. 

We  have  seen  how  Chief  Justice  Marshall  first  gave  expres- 
sion to  the  exclusive  power  of  Congress  in  relation  to  matters 
purely  national,  and  to  the  equally  exclusive  power  of  the  states 
in  relation  to  matters  purely  internal.  We  have  seen  how  as  a 
necessary  corollary  to  these  principles  he  first  announced  a  third 
principle  of  concurrent  powers,  or,  as  we  believe  we  have  more 
appropriately  described  them,  a  dominant  federal  and  a  servient 
state  power  in  matters  which,  although  local  in  their  nature,  yet 
affect  interstate  commerce.  We  have  seen  our  highest  judiciary 
vacillating  in  its  acceptance  of  this  third  and  more  novel  principle 
until  it  was  finally  established  in  our  constitutional  law,  as  firmly 
as  had  been  estabhshed  the  two  earlier  principles.  But  never,  in 
any  of  the  decisions,  have  we  found  support  for  this  new  fourth 
theory  which  the  Minnesota  and  Shreveport  Cases  have  evolved  — 
the  theory  of  a  dominant  federal  and  a  servienl^i  state  power  in  a 
field  hitherto  unconditionally  reserved  to  the  states  —  the  field  of 
local  rate-making.  Further,  it  is  all  the  more  strange  to  be  told 
that  the  legislative  branch  of  the  government.  Congress,  through 
its  administrative  agent,  the  Interstate  Commerce  Commission, 
and  not  the  judiciary  shall  determine  what  is  a  forbidden  inter- 
ference with  interstate  commerce.  Such  is  the  decision  in  the 
Shreveport  Cases,  for  a  ruling  must  first  be  obtained  from  the 
Commission  before  recourse  may  be  had  to  the  courts,  and  further- 
more, under  the  provisions  of  the  Interstate  Commerce  Act,  it 
would  seem  that  the  railroads  cannot,  themselves,  institute  the 
necessary  proceedings  —  an  undue   hardship   unquestionably   on 


^^  As  an  example  of  this  caution,  see  Southwestern  Shippers'  TraflBc  Ass'n.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  24  I.  C.  C.  Rep.  570;  Corporation  Commission  of 
Oklahoma  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  31  I.  C.  C.  Rep.  532. 
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the  railroads.^^^  But  why  need  resort  first  be  had  to  the  Commis- 
sion? Its  function  is  to  determine  questions  of  fact,  —  whether  a 
given  rate  is  reasonable  per  se  or  discriminatory  in  relation  to 
other  interstate  rates.  In  an  action  for  damages,  therefore,  the 
propriety  of  the  established  requirement  that  a  ruling  of  the  Com- 
mission be  first  had,  cannot  be  disputed.  But  in  the  Shreveport 
Cases  the  question  is  primarily  one  of  constitutional  law,  namely, 
whether  what  a  state  has  done  is  a  violation  of  the  commerce 
clause.  This  is  the  same  question  involved  in  every  case  that  we 
have  considered.  In  the  Eubank  Case,  upon  which  the  court  so 
much  relies,  no  resort  to  the  Commission  was  required.  Wherein 
is  the  difference?  The  Supreme  Court,  ah  inconvenienti,  has  read 
out  of  the  Interstate  Commerce  Act  the  very  passage  that  rendered 
it  constitutional.  After  this,  to  what  may  not  the  alluring  argu- 
ments of  expediency  lead  us? 

William  C.  Coleman, 
Baltimore,  Md. 

^o*  See  Section  13  of  the  Interstate  Commerce  Act. 
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The  Appointment  of  Professor  Frankfurter.  —  The  facts  of  Pro- 
fessor Frankfurter's  record  without  comment  show  the  School's  good 
fortune  in  his  appointment  and  his  special  fitness  for  such  courses  as 
Public  Service  Companies,  Criminal  Law,  and  Penal  Legislation  and  Ad- 
ministration. He  graduated  from  the  College  of  the  City  of  New  York 
in  1902,  and  from  the  Harvard  Law  School  in  1906  after  a  brilliant  record 
as  a  student  which  included  membership  on  the  editorial  board  of  this 
Review.  He  then  was  immediately  appointed  Assistant  United  States 
Attorney  for  the  District  of  New  York  under  the  Honorable  Henry  L. 
Stimson  (H.L.S.,  '90).  This  required  him  at  once  to  take  an  active  part 
in  the  series  of  great  cases  which  marked  the  new  activities  of  the  Fed- 
eral Government  in  regulating  business  in  New  York.  These  included, 
among  many  others,  the  rebate  cases  against  the  New  York  Central  and 
other  Trunk  Line  railways  and  against  the  American  Sugar  Refining 
Company  as  shipper,  the  proceedings  against  Edward  H.  Harriman, 
Charles  W.  Morse  and  F.  A.  Heinze  and  the  well-known  sugar  weighing 
fraud  cases  against  the  officers  of  the  Sugar  Trust.  In  most  of  these 
cases  Professor  Frankfurter  carried  through  the  argument  of  the  appeals 
alone,  and  his  share  in  bringing  about  the  distinguished  success  which 
directed  so  much  attention  to  the  District  Attorney's  office  during  this 
period  has  often  been  generously  recognized  by  Mr.  Stimson. 

In  July,  1911,  Professor  Frankfurter  was  appointed  Law  Officer  of 
the  Bureau  of  Insular  Affairs  in  the  War  Department,  and  he  filled  that 
office  until  he  accepted  his  present  appointment.  In  this  position  he 
had  the  duties  of  Chief  Legal  Adviser  of  the  Colonial  Administration 
of  the  United  States.    All  the  important  problems  arising  in  the  govern- 
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ment  of  the  Philippine  Islands  and  Porto  Rico,  and  in  the  virtual  pro- 
tectorate over  San  Domingo  from  our  administration  of  its  customs, 
came  before  him  for  solution,  and  he  argued  before  the  Supreme  Court 
the  important  cases  arising  from  them.  Having  left  the  School  to  enter 
the  public  service  he  now  returns  from  the  public  service  to  the  School 
with  experience  of  a  kind  most  calculated  to  enrich  his  mind  and  expand 
his  vision  in  the  subjects  which  he  is  now  called  upon  to  teach. 


The  Law  School.  —  Professor  Beale's  new  first-year  course  on  Prin- 
ciples of  Legal  Liability  marks  an  interesting  attempt  at  economy  of 
effort  and  a  closer  coordination  of  the  first-year  courses.  The  title  of  the 
course  calls  for  a  word  of  comment  to  guard  against  the  misapprehension 
which  might  arise  from  a  notion  that  "principles  of  legal  liability"  were 
the  province  of  one  course  any  more  than  another.  Obviously  it  is 
with  such  "principles"  that  the  courses  on  Contracts,  or  Property,  or 
Torts  not  less  than  the  new  course  are  primarily  concerned.  Certain 
principles  of  liability,  however,  are  so  fundamental  in  their  nature  and 
so  general  in  their  application  that  a  correct  understanding  of  them  is 
essential  in  more  than  one  of  the  first-year  courses.  And  when  a  large 
and  difficult  subject,  such,  for  example,  as  Causation,  is  governed  by 
principles  which  in  their  main  outline  do  not  differ  essentially  in  criminal 
and  in  civil  cases,  there  is  an  unfortunate  duplication,  to  say  nothing  of 
possible  confusion,  in  the  effort  to  cover  the  subject  in  both  Criminal 
Law  and  Torts.  Furthermore  such  an  effort  may  have  a  distinctly  harm- 
ful effect  in  leading  the  student  to  think  of  the  law  as  a  group  of  unre- 
lated matters  in  separate  compartments  instead  of  an  organic  whole.  The 
same  is  true  of  certain  defenses,  such,  for  example,  as  the  right  of  self 
defense,  and  other  matters  covered  by  Professor  Beale's  new  case  book. 
Owing  to  the  nature  of  the  course,  which  will  contain  much  that  has  pre- 
viously been  taken  up  early  in  the  year  in  the  course  on  Criminal  Law, 
it  has  been  put  in  the  first  half  year,  and  Criminal  Law,  which  will  be 
conducted  by  Professor  Frankfurter,  has  been  put  in  the  second  half  year. 
Agency  has  been  made  a  second-year  course  in  order  that  students  may 
have  the  advantage  of  undertaking  its  systematic  study  after  a  ground 
work  of  thorough  preparation  in  courses  more  strictly  primary  in  their 
nature.  This  change  had  made  it  possible  to  give  three  hours  a  week  to 
the  courses  on  Principles  of  Legal  Liability  and  Criminal  Law. 

The  course  on  Civil  Procedure  has  been  enlarged  so  as  to  cover  more 
broadly  the  whole  subject  excepting  Evidence.  The  matters  to  be  taken 
up  include  venue,  process,  appearances,  forms  of  action,  parties,  plead- 
ing, trials,  motions  for  a  new  trial,  motions  based  on  the  pleadings, 
judgments  and  appellate  procedure.  Approximately  one-third  of  the 
time  will  be  given  to  pleading. 

In  addition  to  the  above,  several  other  changes  in  the  curriculum  are 
to  be  noted.  The  course  in  New  York  Practice,  given  two  years  ago, 
will  be  repeated  this  year,  under  Mr.  R.  Campbell,  A.B.,  LL.B.,  as  will 
the  course  in  Patents,  under  Mr.  Odin  Roberts,  S.B.,  A.M.,  LL.B.,  who 
conducted  it  before.  Mr.  William  G.  Thompson,  A.B.,  LL.B.,  of  the 
Boston  Bar,  will  again  give  his  lectures  in  brief -making.  A  course  on 
Penal  Legislation  and  Administration  will  be  given  by  Professor  Frank- 
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furter.  The  resignation  of  Professor  Wyman  has  necessitated  a  new 
arrangement  of  lectures.  In  the  first-year  courses,  Professor  Joseph 
Warren  will  assist  Professor  Williston  in  the  course  in  Contracts.  In 
the  second-year  courses,  Professor  Beale  is  to  conduct  the  course  in  Prop- 
erty in  place  of  Mr.  Dutch,  while  Professor  Frankfurter  will  conduct 
the  course  in  Public  Service  Companies.  In  the  third-year  courses, 
Professor  Scott  will  treat  the  subject  of  Suretyship  and  Mortgage,  while 
Professor  Pound  will  replace  him  in  the  course  in  Quasi- Contracts. 

It  is  very  pleasant  to  be  able  to  congratulate  Professor  Austin  Wake- 
man  Scott,  A.B.,  LL.B.,  and  Professor  Felix  Frankfurter,  A.B.,  LL.B., 
who  have  been  appointed  Professors  of  Law. 


The  Ames  Competition.  —  The  radical  modifications  in  the  struc- 
ture of  the  Ames  Competition  which  have  been  carried  into  effect  in 
the  present  second-year  class  have  already  justified  themselves  in  the 
light  of  increased  interest  and  activity  among  the  law  clubs.  In  the 
last  competition  under  the  old  rules,  first  and  second  prizes  were  won 
by  the  Kent  and  Bryce  clubs,  respectively.  The  Board  of  Student  Ad- 
visers in  charge  of  the  competition  this  year  is  composed  of  Chauncey 
Belknap,  Chairman,  Montgomery  B.  Angell,  J.  D wight  Dana,  Paul  Y. 
Davis,  John  B.  Dempsey,  Chester  A.  McLain,  T.  Brooke  Price  and 
Clarence  B.  Randall. 

To  this  body  has  fallen  the  task  of  reorganizing  the  competition  along 
lines  which  were  pointed  out  by  last  year's  Board.  It  was  felt  that  a 
plan  which  wholly  eliminated  from  the  competition  more  than  half  of  the 
entering  clubs  by  the  end  of  the  first  round,  failed  to  give  any  consider- 
able number  of  men  that  training  in  the  argument  of  cases  which  it 
was  the  chief  aim  of  the  competition  to  afford.  As  the  contests  pro- 
gressed, the  great  majority  of  men  were  soon  watching  the  scoreboard 
rather  than  playing  the  game. 

A  brief  outline  of  the  new  rules  will  show  how  this  objection  has  been 
overcome.  The  competition  has  been  divided  into  two  parts,  a  qualify- 
ing tournament  in  which  each  second-year  club  entering  will  meet  six 
other  clubs,  and  a  third-year  elimination  tournament  which  preserves 
the  principle  of  the  old  competition,  but  is  restricted  to  a  limited  number 
of  clubs  which  have  estabUshed  the  best  records  during  the  second  year. 
As  will  be  seen,  no  club  is  put  out  of  the  qualif5dng  tournament  by 
failure  to  win  a  case.  As  the  Ames  prizes  will  be  given  to  the  winners  of 
the  third-year  elimination  tournament^  they  will  not  be  awarded  this  year. 


Application  of  the  Police  Power  in  the  Insurance  Rate  and 
Pipe  Line  Cases.  —  More  than  twenty  years  ago  Mr.  Justice  Brewer 
protested  against  the  doctrine  of  the  Granger  Cases  ^  in  the  following 
words:  "It  seems  to  me  that  the  country  is  rapidly  travelling  the  road 
which  leads  to  the  point  where  all  freedom  of  contract  and  conduct  will 
be  lost."  2  Two  recent  cases  of  far-reaching  importance  are  founded 
upon  an  amplification  of  the  principles  and  reasoning  so  vigorously  de- 

1  Munn  V.  Illinois,  94  U.  S.  113;  Budd  v.  New  York,  143  U.  S.  517;  Brass  v.  North 
Dakota,  153  U.  S.  391. 

2  See  Brass  v.  North  Dakota,  153  U.  S.  391,  410. 
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nounced.  In  the  German  Alliance  Ins.  Co.  v.  Lewis,  34  Sup.  Ct.  612,  it 
was  held,  the  Chief  Justice  and  two  of  his  associates  dissenting,  that  a 
Kansas  statute^  regulating  the  rates  of  fire  insurance  companies  was 
not  an  unconstitutional  taking  of  property  without  due  process  of  law.^ 
The  Pipe  Line  Case  sustains  the  constitutionality  of  an  amendment  to 
the  Interstate  Commerce  Act  which  placed  all  pipe  lines  transporting 
oil  on  the  footing  of  common  carriers,  irrespective  of  whether  they  had 
ever  professed  to  carry  for  the  public.^  United  States  v.  Ohio  Oil  Co., 
34  Sup.  Ct.  956. 

The  instinct  of  modem  lawyers  is  to  regard  rate  regulation  as  an 
anomalous  encroachment  upon  the  freedom  of  the  individual,  confined 
by  our  Constitution  to  a  small  class  of  so-called  "public  callings"  which 
has  definitely  ascertained  limits.  But  formerly  Parliament^  and  the 
colonial  assemblies  ^  regulated  wages  and  prices  in  many  other  callings 
as  a  common  function  of  government.  The  abeyance  of  the  power  dur- 
ing the  first  half  century  of  our  national  existence  was  due  to  the  domi- 
nance of  laissez  faire  economics  rather  than  to  any  constitutional  ob- 
stacles to  its  exercise.^  Regulation  persisted,  however,  in  the  case  of 
carriers  and  innkeepers,  who  in  a  peculiar  sense  exacted  tribute  from  the 
community.^  When  the  attempt  was  made  to  regulate  other  employ- 
ments, the  courts  at  first  refused  to  exert  this  power  of  government 
through  the  common  law,  on  the  ground  that  they  were  being  asked 
to  extend  an   anomaly  rather   than  to   interpret  a  principle.^"     But 

^  Session  Laws  of  1909,  c.  152,  §  3.  Although,  narrowly  interpreted,  the  statute 
confers  this  power  only  with  respect  to  insurance  corporations,  it  is  significant  that 
the  court  makes  no  attempt  to  support  the  statute  as  an  exercise  of  the  legislative 
power  over  corporations. 

*  The  case  was  followed  and  applied  to  surety  and  fidelity  companies  in  State  v. 
Howard,  147  N.  W.  689  (Neb.). 

^  In  26  Harv.  L.  Rev.  631  it  was  submitted  that  the  amendment  was  unconstitu- 
tional because  it  applied  to  "those  who  merely  transport  oil  produced  by  their  own 
wells,  a  proceeding  which  is  hardly  opposed  to  public  policy."  The  Supreme  Court 
excludes  this  possibility  by  straining  the  wording  of  the  statute,  and  sustains  its  con- 
stitutionality as  applied  to  concerns  which  transport  oil  from  the  western  fields  to 
eastern  refineries,  but  by  their  monopoly  of  the  means  of  transportation  compel  pro- 
ducers to  sell  at  the  wells. 

^  In  an  article  entitled  "Governmental  Regulation  of  Prices,"  by  Eugene  A. 
Gilmore,  1 7  Green  Bag,  627,  many  instances  of  general  price  regulation  by  Parliament 
are  cited.    See  also  Beale  and  Wyman,  Railroad  Rate  Regulation,  §  4. 

^  The  following  are  a  few  examples  of  colonial  statutes  regulating  prices:  Mass. 
Colonial  Laws  (1630),  p.  104,  wages  of  labor;  ibid.  (1635),  p.  120,  and  (1675),  p. 
2236,  forbidding  excessive  prices  by  shopkeepers  and  merchants;  ibid.  (1645),  p.  80, 
price  of  beer;  ibid.  (1672),  p.  8,  price  of  boards;  Plymouth  Colonial  Laws  (1668), 
p.  156,  price  of  boards;  Dane's  Ab.,  VII,  p.  39  (1777),  elaborate  Mass.  statute  setting 
wages  of  labor,  etc.;  New  York  Laws,  1778,  c.  4,  wages  of  farm  laborers  and  mechan- 
ics and  prices  of  many  articles;  Greenleaf's  Laws  (New  York),  p.  275,  requiring 
publishers  to  furnish  books  at  reasonable  prices. 

*  There  was  no  constitutional  objection  to  such  legislation  by  the  states  prior  to 
tlie  Fourteenth  Amendment.  With  the  Fifth  Amendment  in  force  Congress  author- 
ized the  city  of  Washington  "to  regulate  the  sweeping  of  chimneys;  .  .  .  and  to  fix 
the  rates  of  fees  therefor."    3  Stat.  587,  §  7. 

^  For  instances,  see  Commonwealth  v.  Shortbridge,  3  J.  Marsh.  (Ky.)  638;  Mass. 
Stat.  (1845)  c.  191,  §  2. 

"  In  the  following  cases  the  courts  refused  to  compel  gas  companies  acting  under  a 
permissive  charter  to  serve  all  who  applied  at  a  reasonable  rate:  Paterson  Gas  Co. 
V.  Brady,  3  Dutch  (N.  J.  L.)  245  (1858);  McCune  v.  Norwich  Gas  Co.,  30  Conn.  521 
(1862);  Com.  V.  Lowell  Gas  Co.,  12  Allen  (Mass.)  75  (1866).    Perhaps  the  thoroughly 
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where  the  public  need  was  manifest  and  urgent,  a  fanciful  resemblance 
to  the  innkeeper  or  the  carrier  was  often  worked  out  to  sustain  the 
constitutionality  of  regulation  by  the  legislature.  Examples  of  this  are 
to  be  found  in  the  familiar  straining  of  facts  to  find  a  "dedication"  to 
the  public; "  the  argument  that  rates  could  not  be  regulated  unless 
the  business  enjoyed  eminent  domain;  ^  and  other  instances  of  artificial 
reasoning  which  have  continued  down  to  the  dissenting  opinions  in 
the  Pipe  Line  and  Insurance  Rate^^  cases. 

The  significance  of  the  two  principal  cases  is  that  they  discard  the 
formal,  threadbare  analogy  to  carrier  and  innkeeper.  The  right  to 
regulate  prices  is  restored  to  its  place  as  a  branch  of  the  police  power  of 
state  and  nation.^^  In  a  previous  case  the  Supreme  Court  had  dis- 
approved of  any  restriction  of  the  poHce  power  to  legislation  promoting 
pubHc  health,  morals  and  safety,  and  declared  that  it  may  be  "employed 
in  aid  of  what  is  held  by  the  prevailing  morality  or  strong  and  pre- 
ponderant public  opinion  to  be  greatly  and  immediately  necessary  to 
the  pubhc  welfare."  ^^ 

The  apparently  wide  latitude  for  price  regulation  which  such  an  elu- 
sive criterion  permits  might  seem  to  confirm  the  fears  of  Mr.  Justice 
Brewer.  But  a  study  of  the  court's  method  in  approaching  the  insur- 
ance rate  problem  ^^  is  reassuring  as  a  concrete  demonstration  of  the  ad- 
vantages of  such  a  test.  The  court,  after  overthrowing  former  tests, 
cited  many  statutes  as  evidencing  a  "strong  and  preponderant  public 
opinion"  that,  the  situation  demanded  governmental  regulation, ^^  and 

anachronistic  insurer's  liability  which  was  imposed  on  innkeepers  and  carriers  in- 
fluenced the  courts  to  think  ot  all  their  other  exacting  duties  as  outgrown  historical 
survivals. 

"  Conspicuous  in  Munn  v.  Illinois,  94  U.  S.  113;  and  see  comment  in  Freund, 
Police  Power,  §  372.  In  the  Insurance  Case  there  was  no  tangible  property  to  be 
"dedicated"  to  the  public  aid,  and  in  the  Pipe  Line  Case  there  was  an  express  exclu- 
sion of  the  public. 

^  Whereas  the  right  of  a  business  to  eminent  domain  is  itself  dependent  on  the 
same  considerations  as  the  liability  to  price  regulation.  See  Harding  v.  Goodlett,  3 
Yerg.  (Tenn.)  41;  Brown  v.  Gerald,  100  Me.  351,  61  Atl.  785. 

^'  The  following  passage  in  this  opinion  strikingly  exhibits  the  constraints  of  the 
old  analogies:  ".  .  .  as  further  pointing  out  the  characteristics  of  the  public  use 
justifying  the  fixing  of  prices,  it  will  be  noted  that,  with  the  exception  of  toll  mills 
.  .  .  they  all  have  direct  relation  to  the  business  or  facilities  of  transportation  or  dis- 
tribution. .  .  .  They  appear  to  be  grouped  around  the  common  carrier  as  the  typical 
public  business." 

"  Wm.  Draper  Lewis,  in  21  Harv.  L.  Rev.  609,  distinguished  the  police  power 
from  the  power  to  regulate  prices,  on  the  ground  that  the  police  power  may  be  exer- 
cised without  providing  compensation  for  injury  done,  while  price  regulation  must 
be  reasonable.  But  the  limits  of  the  police  power  in  a  particular  case  are  determined 
by  the  extent  of  the  public  welfare,  which  would  not  be  served  by  requiring  carriers, 
innkeepers  or  insurance  companies  to  do  business  at  less  than  a  reasonable  rate. 

1^  See  Noble  State  Bank  v.  Haskell,  219  U.  S.  104,  iii.  Cf.  Mutual  Loan  Co.  ». 
Martell,  222  U.  S.  225,  237. 

"  See  26  Harv.  L.  Rev.  631  for  a  discussion  of  the  Pipe  Line  Case  after  the  decision 
in  the  lower  court. 

^^  The  following  cases  either  sustain  or  assume  the  constitutionality  of  statutes 
regulating  insurance:  restricting  the  business  to  corporations  —  People  z».  Loew,  19 
Misc.  248,  44  N.  Y.  Supp.  42;  Com.  v.  Vrooman,  164  Pa.  St.  306,  30  Atl.  217;  State  v. 
Ackerman,  51  Oh.  St.  163, 37  N.  E.  828;  prescribing  standard  poHcies— Orient  Ins.  Co. 
V.  Daggs,  172  U.  S.  557;  N.  Y.  L.  Ins.  Co.  v.  Hardison,  199  Mass.  190,  85  N.  E.  410; 
Nalley  v.  Home  Ins.  Co.,  250  Mo.  452,  157  S.  W.  769;  prohibiting  discrimination, — 
People  V.  Hart  L.  Ins.  Co.,  252  111.  398,  96  N.  E.  1049;  N.  A.  Ins.  Co.  v.  Yates,  214 
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the  reasonableness  of  this  dominant  opinion  is  shown  by  an  analysis  of 
the  business  itself.  Every  prudent  member  of  the  community,  for  whom 
insurance  in  some  form  has  become  a  necessity,  is  at  the  mercy  of  a  few 
powerful  corporations  which  frequently  act  in  concert  to  extort  unrea- 
sonable rates.^^  Here  is  a  situation  which  amply  justifies  regulation  as 
far  as  it  has  gone,  and,  the  court  concludes,  measuring  the  limits  of  the 
power  by  the  extent  of  the  pubhc  needs,  "How  can  it  be  said  that  fixing 
the  price  of  insurance  is  beyond  that  power  and  the  other  instances  of 
regulation  are  not?" 

No  legislative  fiat  can  force  a  business  into  the  province  where  this 
power  is  operative,  for  the  elements  which  warrant  its  exercise  are  be- 
yond legislative  control.  Few  emplo)anents  are  of  such  intrinsic  public 
importance  as  to  make  regulation  of  their  prices  essential  to  the  public 
welfare.  But  in  the  light  of  these  decisions  it  must  be  clear  that  ab- 
stract principles  of  liberty  and  antiquated  economic  theories  can  no 
longer  be  invoked  to  justify  the  abuse  of  an  economic  advantage,  how- 
ever honestly  it  may  have  been  acquired. 


The  Dissolution  of  the  International  Harvester  Company.  — 
Two  things  are  forbidden  in  the  two  famous  opening  sections  of  the 
Sherman  Act,  —  combination  in  restraint  of  trade,  and  monopoly.^ 
Prior  to  19 10  these  vital  words  in  the  statute  were  confined  to  their 
strict  linguistic  value  and  no  more,  and  there  are  extreme  authorities 
from  that  period  to  the  effect  that  any  cutting  down  of  competition 
whatever  is  ipso  facto  illegal  if  the  result  of  combination.^  But  in 
19 10  the  Supreme  Court  of  the  United  States  by  its  decisions  and  dicta 
in  the  Standard  Oil  and  Tobacco  cases  wrought  a  profound  change  in 
what  was  generally  understood  to  be  the  law,  and  declared  illegal  only 
those  combinations  which  diminish  competition  and  at  the  same  time 
either  in  purpose  or  result  jeopardize  the  business  welfare  of  the  general 
pubHc  or  of  private  individuals.^  In  both  decisions  the  key-note  is 
the  defendant's  unfair  methods  and  abuse  of  power;  in  other  words,  the 
statute  was  interpreted  in  the  light  of  the  "rule  of  reason." 

If  combinations  in  restraint  of  trade  as  prohibited  by  the  first  section 
of  the  Act  are  to  be  tested  by  this  new  standard,  it  is  difficult  to  find  an 

III.  272,  73  N.  E.  423;  Equitable  L.  Assurance  Soc.  v.  Com.,  113  Ky.  126,  67  S.  W.  388; 
providing  for  increased  recovery  penalty  in  case  of  rate  agreements — German  All.  Ins. 
Co.  V.  Hale,  219  U.  S.  307;  regulating  rates  —  Citizens'  Ins.  Co.  v.  Clay,  197  Fed.  435. 

A  statute  requiring  insurance  companies  to  charge  reasonable  rates  has  been  in 
force  in  New  Hampshire  for  fifteen  years,  but  has  apparently  never  been  passed  upon 
in  the  courts.    New  Hampshire  Laws,  1899,  c.  85,  §  i. 

^^  For  two  instances  which  have  gotten  into  the  reports,  see  Bell  v.  Louisville  Board 
of  Fire  Underwriters,  146  Ky.  841,  143  S.  W.  388;  State  of  New  Jersey  v.  Fireman's 
Ins.  Co.,  74  N.  J.  E.  372,  73  Atl.  80. 

1  Chap.  647,  Laws  of  1890;  26  U.  S.  Stat,  at  Large,  209;  i  Rev.  St.  U.  S.  Supp., 
2d  ed.,  762. 

2  United  States  v.  Joint-Traffic  Association,  171  U.  S.  505;  United  States  v.  Trans- 
Missouri  Freight  Association,  166  U.  S.  290. 

3  Standard  Oil  Co.  v.  United  States,  221  U.  S.  i.  See  especially  the  dissenting 
opinion  of  Harlan,  J.,  which  is  based  on  the  argument  that  the  Supreme  Court  is  re- 
versing itself.  United  States  v.  American  Tobacco  Co.,  221  U.  S.  106.  See  article  by 
Robert  L.  Raymond,  25  Harv.  L.  Rev.  31. 
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adequate  basis  for  dissolving  the  International  Harvester  Company,  as 
was  done  recently  by  a  Federal  District  Court.  United  States  v.  Inter- 
national Harvester  Co.,  214  Fed.  987  (Dist.  Ct.  Minn.)."*  The  prosecution 
failed  to  prove  any  undue  enhancement  of  prices,  limiting  of  production, 
cutting  of  wages  or  the  prices  on  raw  materials,  or  any  substantial  use 
of  imfair  methods  toward  competitors,  although  the  combination  of  six 
formerly  independent  manufacturers  of  harvesting  machinery  had  been 
completed  for  over  ten  years.^  And  yet  the  corporation  was  dissolved. 
The  majority  seem  to  rest  their  opinion  on  the  single  fact  that  the 
corporation  controls  over  80  per  cent  of  the  total  product.  With  due 
respect,  it  is  submitted  that  this  is  a  return  to  the  earlier  cases,  for 
mere  size  cannot  possibly  constitute  illegal  restraint  of  trade  under 
the  present  interpretation  until  it  has  been  shown  that  unfair  conduct 
characterized  or  injurious  results  flowed  from  the  combination. 

Nor  does  it  satisfactorily  appear  that  the  Harvester  Company  has 
violated  the  second  section  of  the  statute,  that  "every  person  who  shall 
monopolize,  etc.  .  .  .  shall  be  guilty."  Even  if  the  word  "monopoly" 
be  taken  strictly,  the  case  against  this  corporation  falls  short,  for  the 
record  shows  that  its  percentage  of  the  total  product  has  materially  de- 
creased during  the  ten-year  period,  that  a  new  competitor  capitalized 
at  $20,000,000  has  successfully  entered  the  field,  and  that  other  com- 
petitors have  prospered  and  grown.  But  if  it  is  premised,  nevertheless, 
that  the  percentage  of  output  is  so  overwhelming  as  to  be  conclusive 
on  the  question  of  power  to  control  the  industry,  the  issue  is  squarely 
raised  of  whether  within  the  purview  of  the  Act  the  essence  of  monopoly 
is  to  be  regarded  as  power  or  the  abuse  of  power.  The  conclusion  seems 
irresistible  that  the  rule  of  reason  softens  the  provisions  of  the  second 
section  of  the  Act  just  as  it  does  the  first.^  The  language  of  Mr.  Justice 
White  in  the  Tobacco  case  indicates  that  the  limitation  of  reasonable- 
ness is  a  rule  of  construction  for  the  entire  statute,^  while  in  the  Stand- 
ard Oil  case  he  describes  the  Act  as  purely  declaratory,  and  says  that 
at  common  law  "monopolies  were  unlawful  because  of  their  restriction 
upon  individual  freedom  of  contract  and  their  injury  to  the  public. "  ^  He 
says  in  the  Tobacco  case  that  the  majority  rest  their  opinion  not  on  the 
power  and  dominion  of  the  corporation,  but  on  its  unlawful  practices.* 
But  the  strongest  support  for  this  view  is  to  be  found  in  a  case  decided 
since  19 10,  where  the  Supreme  Court  declares  that  the  unification  of 
all  the  terminal  facilities  in  a  city  is  not  under  all  circumstances  illegal, 
but  only  becomes  so  when  it  appears  that  the  control  was  wrongfully 
obtained  or  injuriously  exercised.^*^    Under  this  interpretation  of  the 

*  The  court  was  composed  of  three  circuit  judges,  Sanborn,  Smith,  and  Hook. 
Judge  Sanborn  dissented  vigorously  from  the  majority  opinions.  For  a  statement  of 
the  case  see  Recent  Cases,  p.  114. 

^  The  leading  majority  opinion  makes  no  charge  whatever  of  reprehensible  conduct, 
the  concurring  judge  expressly  exonerates  the  defendants  from  such  a  charge,  while 
the  dissenting  judge  quotes  at  length  from  the  record  to  show  how  exemplary  have 
been  the  operations  of  the  corporation. 

*  See  9  Col.  L.  Rev.  104.  '  221  U.  S.  106,  180. 

*  Ibid.,  pp.  I,  54.  9  Ibid.,  pp.  106,  182. 

1°  United  States  v.  St.  Louis  Terminal,  224  U.  S.  383,  394,  395.  On  p.  395  occurs 
a  phrase  which  appears  to  be  contradictory.  The  court  says,  "Whether  it  is  an  un- 
reasonable restraint  will  depend  upon  the  intent  to  be  inferred  from  the  extent  of  the 
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Sherman  Act  the  dissolution  of  the  International  Harvester  Company, 
or  of  an/ other  combination  that  possessed  the  power  to  control  an  in- 
dustry, could  only  be  justified  on  proof  that  the  power  so  held  had  been, 
or  was  about  to  be,  abused  to  the  injury  of  the  public  or  individuals. 

The  decision  of  the  Supreme  Court  will  be  awaited  with  widespread 
interest.  To  affirm  the  lower  court  and  hold  that  mere  size  and  the 
potential  control  of  an  industry  constitute  a  sufficient  basis  for  dissolu- 
tion would  devitalize  completely  the  rule  of  reason.  The  case  is  conse- 
quently one  of  tremendous  importance  to  American  industry. 


Legislative  Minimum  Wage  for  Women  and  Minors.  —  The 
Fourteenth  Amendment  to  the  Constitution  does  not  deprive  the  states 
of  the  right,  in  the  exercise  of  the  police  powers  of  government,  to  take 
measures  for  protecting  the  safety,  health,  morals  and  welfare  of  their 
citizens.^  While  it  is  now  recognized  that  a  state  may  upon  this  ground 
regulate  the  conditions  of  labor  in  modern  industry  in  the  interest  of 
social  betterment,  the  constitutional  limitations  upon  legislation  of 
this  character  are  not  in  general  well  defined.  As  regards  limiting  the 
hours  of  work,  however,  the  prevailing  doctrine  has  come  to  be  that 
reasonable  restrictions  may  be  placed  upon  the  length  of  daily  employ- 
ment of  all  women  and  children  workers  ^  and  of  men  engaged  in  par- 
ticularly dangerous  and  unhealthful  occupations.^  Decisions  to  this 
effect  are  plainly  sound  in  view  of  the  manifest  necessity  of  protecting 
the  health  of  such  classes  of  workers  from  the  peculiar  risks  to  which 
they  are  subjected.  On  the  other  hand,  the  validity  of  minimum  wage 
statutes  had  not  been  determined  until  the  Supreme  Court  of  Oregon 
recently  held  constitutional  a  statute  which  authorizes  a  commission 
to  fix  under  criminal  penalties  a  legal  minimum  wage  for  women  and 
children  employed  in  any  industry.    Stettler  v.  O'Hara,  139  Pac.  743 .'^ 

control  secured";  but  the  opinion  taken  as  a  whole  isolates  this  single  clause  and 
justifies  regarding  the  case  as  an  authority  for  the  proposition  that  it  is  not  power 
but  the  abuse  of  it  which  constitutes  a  violation  of  the  Sherman  Act. 

^  Harlan,  J.,  in  Patterson  v.  Kentucky,  97  U.  S.  504;  and  see  article  by  Francis 
J.  Swayze  in  26  Harv.  L.  Rev.  i.  For  an  example  of  the  broad  application  of  the 
police  power  in  another  connection,  see  this  issue  of  the  Review,  p.  84. 

2  State  V.  Buchanan,  29  Wash.  602,  70  Pac.  52;  Muller  v.  Oregon,  208  U.  S.  412; 
Wenham  v.  State,  65  Neb.  394,  91  N.  W.  421;  Commonwealth  v.  Hamilton  Co.,  120 
Mass.  383;  Ritchie  Co.  v.  Wayman,  244  111.  509;  People  v.  Elderding,  254  111,  579; 
Conmionwealth  v.  Riley,  210  Mass.  387;  State  v.  Somerville,  67  Wash.  638,  122  Pac. 
324.  Ritchie  v.  People,  155  111.  98,  contra,  has  been  distinguished  by  the  later  Illinois 
cases. 

'  Holden  v.  Hardy,  169  U.  S.  366;  Ex  parte  Boyce,  27  Nev.  299,  75  Pac.  i.  Re  Mor- 
gan, 26  Colo.  415,  58  Pac.  1071,  contra.  In  the  following  case  the  nature  of  the  employ- 
ment was  .held  not  to  justify  the  regulation:  Lochner  v.  New  York,  198  U.  S.  45;  and 
see  Ex  parte  Westerfield,  55  Cal.  550.  Without  resorting  to  the  exercise  of  the  police 
power,  the  state  may  as  a  condition  of  letting  its  contracts  enforce  more  stringent 
regulations  as  to  hours  of  labor  upon  work  done  for  itself  or  its  municipahties.  Atkin 
V.  Kansas,  191  U.  S.  207;  Byars  v.  State,  2  Okla.  Cr.  481.  People  v.  Coler,  166  N.  Y.  i, 
contra.  On  the  same  ground  a  minimum  wage  may  be  enforced  in  public  employment. 
Malette  v.  Spokane,  137  Pac.  496  (Ore.).  But  see  Street  v.  Vamey  Co.,  160  Ind.  338, 
66  N.  E.  895. 

*  A  statement  of  the  facts  of  this  case  appears  in  Recent  Cases,  p.  105. 
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Statutes  regulating  wages  seem  to  differ  somewhat  radically  from 
those  which  limit  the  hours  of  labor.  The  latter  may  constitutionally 
restrict  the  bargaining  of  employer  and  employee  only  to  an  extent  de- 
termined by  the  harmful  effects  of  the  occupation  upon  the  class  of 
workers  in  question;  whereas  the  minimum  wage  acts  fix  the  pay  a 
worker  must  receive  by  the  sum  needed  to  meet  adequately  the  local 
cost  of  living,  a  sum  which  may  vary  in  different  localities.^  Regula- 
tion of  the  hours  of  labor  may  be  considered  as  preventing  the  employer 
from  using  his  superior  economic  position  to  injure  the  health  of  his 
employees.  Fixing  the  minimum  wage  seems  rather  like  compelling 
him  affirmatively  to  assist  them  in  order  to  correct  social  evils  which, 
in  a  sense,  he  has  not  caused.^  The  employer  may  compare  himself  to 
the  keeper  of  a  restaurant,  whom  the  state  may  legitimately  prohibit 
from  selling  harmful  food,  but  who  cannot  be  ordered  to  lower  his  prices 
in  order  to  solve  the  social  problem  of  under-feeding. 

Such  arguments,  it  is  submitted,  exaggerate  the  difference  between 
the  two  methods  of  regulation  by  minimizing  the  claim  which  the  workers 
have  upon  the  industry  that  employs  them.  The  manufacturer  who 
underpays  is  in  fact  affirmatively  injuring  his  employees  by  utilizing 
the  economic  pressure  for  employment  as  a  club.  The  wages  paid  an 
employee  are  as  much  the  effect  of  the  industry  upon  him  as  the  hours 
he  is  made  to  work,  and  settle  in  large  measure  his  whole  condition  in 
life.  Moreover,  if  the  state  is  to  reduce  the  amount  of  labor  the  worker 
may  daily  offer  for  sale,  it  must  for  his  protection  prevent  the  employer 
from  reducing  correspondingly  the  price  paid  for  it.^  It  would  seem 
therefore  that  the  police  power  must  extend  so  far.  That  it  does  is  in- 
dicated by  the  analogous  case  of  the  usury  laws.^  Fixing  the  return  a 
lender  may  exact  for  the  use  of  his  money  seems  not  essentially  different 
from  fixing  the  return  an  employer  must  give  for  the  labor  he  receives. 

The  minimum  wage,  then,  seems  fundamentally  similar  in  principle 
to  other  accepted  applications  of  the  police  power.  To  be  constitutional, 
it  must  also  appear  reasonably  adapted  to  improve  the  welfare  of  the 

^  For  this  reason  it  would  appear  that  if  the  minimum  wage  is  constitutional  in 
any  case  for  men  workers,  there  could  be  no  ground  for  limiting  it  to  dangerous 
occupations. 

'  Cf.  CooLEY,  Const.  Lim.,  7  ed.,  p.  870;  Tiedeman,  Limitations  of  the  Police 
Power,  §  178;  Freund,  Police  Power,  §  318;  see  also  a  pamphlet  by  Rome  G. 
Brown  entitled  "The  Minimum  Wage." 

^  Although  this  argument  applies  only  to  a  minimum  wage  for  such  workers  as 
are  now  subject  -to  legal  regulation  of  the  hours  of  labor,  —  namely,  those  employed 
in  hazardous  occupations  and  women  and  children,  —  it  is  serviceable  in  the  Oregon 
case,  since  there  is  an  Oregon  hours-of-labor  statute  applying  to  the  same  classes  of 
employees  as  the  act  here  in  question. 

8  See  an  article  by  Learned  Hand  in  21  Harv.  L.  Rev.  495,  505,  n.  2.  As  is  there 
pointed  out,  the  usury  statutes,  with  a  continuous  history  since  the  days  of  Tudor 
paternalistic  legislation,  are  one  of  the  few  forms  of  governmental  regulation  of  busi- 
ness which  came  unscathed  through  the  period  of  the  laissez  faire  economic  doctrine. 
Although  anomalous  in  this  respect,  they  are  none  the  less  legitimate  instances  of  the 
sort  of  thing  that  represented  "due  process  of  law"  at  an  early  period.  See  in  this 
connection  articles  by  E.  S.  Corbin  in  24  Harv.  L.  Rev,  366,  460,  and  Prof.  Roscoe 
Pound  in  18  Yale  L.  J.  454.  Wages  were  also  regulated  by  statute  as  long  ago  as 
5  Eliz.,  but  such  laws  had  become  a  dead  letter  before  the  adoption  of  our  Constitu- 
tion. The  recent  statutes  are  probably  the  first  attempt  to  fix  wages  by  law  since 
colonial  days. 

\ 
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workers  in  question.^  The  imposing  array  of  evidence  adduced  by  so- 
ciologists seems  clearly  to  indicate  the  need  of  a  remedy  for  the  star- 
vation wages  paid  the  workers  in  many  of  the  sweated  industries.^® 
The  health  of  the  employees  is  enfeebled  by  the  conditions  under  which 
they  must  live,  their  value  as  citizens  is  lessened,  and  the  women  are 
to  a  considerable  extent  unfitted  for  motherhood  and  driven  into  im- 
morahty.  Whether  the  state  control  of  wages  is  calculated  to  improve 
these  conditions  is  for  the  courts  to  say."  The  question  is  obviously 
one  of  fact.  The  court,  however,  should  not  be  controlled  by  the 
economic  theories  of  the  judges  who  compose  it,  but  should  accept  any 
reasonable  attempt  of  the  legislature  to  solve  the  industrial  problems 
which  confront  modern  lawgivers,  so  long,  at  least,  as  it  does  not  "in- 
fringe fundamental  principles  as  they  have  been  understood  by  the 
traditions  of  our  people  and  our  law."  ^^ 


Parental  Liability  for  a  Son's  Use  of  the  Family  Automobile. 
—  Generally  the  father  is  better  able  than  the  son  to  pay  for  harm  caused 
by  the  latter.  It  is,  however,  well  settled  that  at  common  law  the 
parent  is  not  liable  for  the  torts  of  even  his  minor  child.^  But  the  in- 
jured party  may  benefit  by  discovering  a  master  and  servant  relation- 
ship between  the  two.^  Even  this  relationship  avails  nothing  if  the  serv- 
ant is  acting  for  his  own  purposes  "on  a  froHc  of  his  own."  ^  Thus 
when  a  hired  chauffeur  goes  for  a  "joy-ride"  in  his  employer's  car,  the 
employer  is  not  liable  for  any  damage  the  chauffeur  may  cause.^  This 
is  so  when  he  takes  the  car  for  his  own  delectation  with  or  without  per- 
mission.^ Moreover,  when  a  son  takes  his  father's  horse  for  his  own 
affairs  no  liability  attaches  to  the  father.®  Between  a  hired  chauffeur 
and  a  pampered  son  there  is  a  considerable  difference  in  fact.  The 
difference  is  still  more  marked  between  an  automobile  and  a  horse. 
Does  the  law  make  a  distinction? 

^  See  Mugler  v.  Kansas,  123  U.  S.  623,  661;  Minnesota  v.  Barber,  136  U.  S.  313, 
320;  Lawton  v.  Steele,  152  U.  S.  133,  137. 

^°  See  literature  referred  to  in  the  principal  case;  also,  Annals  Am.  Acad.  Pol. 
AND  Social  Science,  July,  1913;  Brown,  Underlying  Principles  of  Modern 
Legislation,  p.  316. 

"  In  this  connection  the  rapid  spread  of  the  legislative  minimum  wage  in  this  coun- 
try is  significant.  The  following  states  have  adopted  it  in  some  form:  California, 
Statutes  1913,  cap.  324;  Colorado,  Laws  i9i3,cap.  no;  Massachusetts,  Acts  1912, 
cap.  706,  Acts  1913,  caps.  330,  673;  Minnesota,  Laws  1913,  cap.  547;  Nebraska,  Laws 
1913,  cap.  211;  Ohio,  Constitutional  Amendment,  1913;  Oregon,  Acts  1913,  cap.  62; 
Utah,  Laws  1913,  cap.  63;  Washington,  Laws  1913,  cap.  174;  Wisconsin,  Statutes 
1913,  cap.  1729,  Laws  1913,  cap.  712. 

^2  Holmes,  J.,  dis.,  in  Lochner  v.  New  York,  supra,  at  p.  76. 

1  Chastain  v.  Johns,  120  Ga.  977,  48  S.  E.  343;  Moon  v.  Towers,  8  C.  B.  (N.  S.) 
611. 

2  Lashbrook  v.  Patten,  i  Duv.  (Ky.)  316;  Smith  v.  Jordan,  211  Mass.  269,  97 
N.  E.  761. 

'  Parke,  B.,  in  Joel  v.  Morison,  6  C.  &  P.  501. 

*  Lotz  V.  Hanlon,  217  Pa.  339,  66  Atl,  525;  Jones  v.  Hoge,  47  Wash.  663,  92  Pac. 
433;  Hartnett  v.  Gryzmish,  105  N.  E.  988  (Mass.).  But  see  Whimster  v.  Holmes,  164 
S.  W.  236  (Mo.). 

^  Davies  v.  Anglo-American  Auto.  Tire  Co.,  145  N.  Y.  Supp.  341;  Cunningham  v. 
Castle,  127  N.  Y.  App.  Div.  580. 

*  Maddox  v.  Brown,  71  Me.  432. 
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That  the  law  does  see  a  difference  in  the  case  of  the  son  and  the  motor 
car  combined,  appears  in  a  recent  South  CaroHna  case,  where  the  son 
habitually  drove  the  family  machine  with  his  father's  consent.  The 
father  was  held,  although  at  the  time  of  the  accident  the  son  was  using 
the  car  for  his  own  pleasure.  Davis  v.  Littlefield,  8i  S.  E.  487.^  The 
court  argued  that  in  giving  himself  health  and  pleasure  the  son  was 
acting  as  his  father's  servant  in  the  scope  of  his  employment.^  A  few 
other  cases  have  taken  this  view.^  Where  the  son  takes  the  family  out, 
he  might  very  properly  be  considered  the  servant  of  his  father.^°  But 
when  he  frolics  off  with  the  automobile  on  a  party  of  his  own,  this  agency 
relationship  is  more  difficult  to  conceive.  Suppose,  however,  a  frail  son, 
or  one  injuring  his  health  by  too  zealous  an  application  to  work.  His 
affectionate,  though  wealthy,  father  is  much  concerned.  He  buys  a 
machine,  and  tells  his  son  to  use  it  in  the  pursuit  of  health  and  pleasure. 
While  thus  pursuing,  the  son  pursues  and  runs  down  the  plaintiff  in- 
stead. If  these  facts  could  be  proved,  a  not  unwilling  jury  might  find 
that  the  son's  frolic  was  not  "a  frolic  of  his  own,"  but  really  of  his 
father's.  The  question  is  whether  any  father  does  this.  It  is  submitted 
that  most  of  them  do  not.  Such  an  idea  of  vicarious  enjoyment  is  far 
too  fanciful  —  as  much  so  in  the  case  of  an  automobile  as  it  would  be, 
for  instance,  if  the  father  bought  a  pair  of  roller  skates  for  the  son,  or 
told  him  to  use  the  family  roller  skates.  The  argmnent  might  as  well 
be  extended  to  a  chauffeur  who  is  occasionally  allowed  the  use  of  the 
car  so  that  he  will  be  more  satisfied  with  his  work. 

Another  line  of  reasoning  has  been  applied  recently  in  a  Missouri 
case,  where  the  father  was  held  because  an  automobile  is  a  dangerous 
instrumentality.  Hays  v.  Hogan,  165  S.  W.  1125.^^  The  difficulty  with 
this  is  that  it  is  rather  well  settled  that  an  automobile  is  not  a  dangerous 
instrumentality.^^  As  to  boys  the  courts  are  silent.^^  An  automobile 
is  dangerous  to  third  persons  only  when  operated  by  a  dangerous  driver. 

'  The  son  was  a  minor,  but  this  had  no  eJBfect  on  the  decision.  For  a  statement  of 
this  case,  and  the  two  other  recent  cases  cited  in  this  note,  see  this  issue  of  the  Review 
at  page  100. 

8  The  father  had  testified  that  he  bought  the  machine  for  the  "health  and  pleas- 
ure" of  his  family.  Therefore,  the  court  said,  he  made  the  health  and  pleasure  of  the 
family  his  business,  and  the  son  in  enjoying  himself  was  performing  this  business. 

^  See  Daily  v.  Maxwell,  152  Mo.  App.  415,  133  S.  W.  351;  Birch  v.  Abercrombie, 

74  Wash.  486,  133  Pac.  1020.  In  Kayser  v.  Van  Nest,  146  N.  W.  1091  (Minn.)  two 
sisters  were  out  driving  with  friends.  From  the  language  of  the  court,  the  decision 
would  have  been  the  same  had  only  one  been  present. 

1°  Smith  V.  Jordan,  supra;  McNeal  v.  McKain,  33  Okl.  449,  126  Pac.  742;  Missell  v. 
Haynes,  91  Atl.  322  (N.  J.);  Ploetz  v.  Holt,  144  N.  W.  745  (Minn.). 

^^  The  Springfield  Court  of  Appeals  on  an  appeal  from  a  motion  granting  the  de- 
fendant a  new  trial  gave  judgment  for  the  plaintifiF.  A  motion  for  rehearing  was  over- 
ruled, but  a  motion  to  transfer  to  the  Supreme  Court  was  sustained  on  the  ground 
that  the  case  conflicted  with  previous  decisions. 

12  Daily  v.  Maxwell,  supra;  Cunningham  v.  Castle,  supra;  McNeal  v.  McKain, 
supra;  Jones  v.  Hoge,  supra;  Parker  v.  Wilson,  60  So.  150  (Ala.);  Danforth  v.  Fisher, 

75  N,  H.  iii;  Hartley  v.  Miller,  165  Mich.  115,  130  N.  W.  336;  Fielder  v.  Davison, 
139  Ga.  509,  77  S.  E.  618.  But  see  Ingraham  v.  Stockamore,  63  N.  Y.  Misc.  114;  and 
dicta  in  Doran  v.  Thomsen,  76  N.  J.  L.  754. 

"  In  Allen  v.  Bland,  168  S.  W.  35  (Texas)  the  son,  age  eleven,  owned  the  car.  There 
was  evidence  to  show  that  his  head  barely  came  above  the  steering  wheel.  The  court 
said  the  automobile  was  not  a  dangerous  agency.  One  might  draw  his  own  conclu- 
sions as  to  the  boy. 
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So  if  the  father  entrusted  the  car  to  a  very  young  or  incompetent  son, 
he  might  well  be  held  on  account  of  his  own  negligence  —  much  as  if 
he  had  given  such  a  youth  a  gun.^^  But  on  the  assiunption  that  the  son 
was  compos  mentis  (except  as  afterwards  shown  by  the  *' joy-ride")  the 
father  should  not  be  liable.  A  recent  New  York  case  has  so  held,  fol- 
lowing previous  authority  in  that  state.^^  Heissenhuttel  v.  Meagher ,  162 
N.  Y.  App.  Div.  752.  This  is  in  accord  with  the  majority  of  the  de- 
cided cases.  ^^ 

But  it  may  be  urged,  on  the  other  hand,  that,  as  automobiles  have 
latent  possibilities  of  causing  great  damage,  and  yet  are  treated  almost 
disrespectfully  by  the  youngest  children,  as  a  matter  of  justice  the  owner 
should  be  absolutely  liable  for  injuries  inflicted.  Such  a  rule  might  have 
a  salutary  effect,  but  its  creation  is  within  the  province  of  the  legisla- 
tures, not  of  the  courts,  and  should  not  be  arrived  at  by  distorting  the 
principles  of  agency  and  torts  to  fit  the  case.^^  Let  not  the  ancient 
maxim  be  transformed  to  read,  Qui  facit  per  auto  facit  per  se}^ 


State  Power  to  Tax  the  Proceeds  of  Interstate  Commerce.  — 
By  what  method  and  to  what  extent  a  state  may  tax  the  receipts  from 
interstate  commerce  without  its  constituting  an  interference  with 
federal  regulation  is  a  question  which  has  been  frequently  presented  to 
the  United  States  Supreme  Court.  This  judicial  consideration,  how- 
ever, has  formerly  served  to  obscure  rather  than  to  facilitate  the  solu- 
tion of  the  problem,  as  upon  several  occasions  the  court  has  altered  its 
position,  not  infrequently  with  its  members  nearly  evenly  divided; 
while  each  of  its  views,  for  a  time  at  least,  has  found  followers.  At  first 
a  tax  was  permitted  "upon  the  gross  receipts"  of  transportation  com- 
panies even  in  addition  to  other  property  assessments.^  But  the  court 
refused  to  follow  this  case,^  and  its  result  was  soon  repudiated.^    A  levy 

"  Meers  v.  McDowell,  no  Ky.  926,  62  S.  W.  1013;  Johnson  v.  Glidden,  11  S.  D. 
237,  76  N.  W.  933. 

^*  Maher  v.  Benedict,  123  N.  Y.  App.  Div.  579.  See  also  Roberts  v.  Schanz,  144 
N.  Y.  Supp.  824. 

^*  Maher  v.  Benedict,  supra;  Parker  v.  Wilson,  supra;  Reynolds  v.  Buck,  127  la. 
601, 103  N.  W.  946;  Doran  v.  Thomsen,  supra;  Linville  v.  Nissen,  77  S.  E.  1096  (N.C.); 
25  Harv.  L.  Rev.  734,  Tanzer  v.  Read,  160  N.  Y.  App.  Div.  584,  was  a  case  where 
the  wife  of  the  owner  was  driving.  The  court  said  she  was  in  no  sense  acting  as  an 
agent. 

"  See  remarks  of  Clarke,  J.,  in  Cunningham  v.  Castle,  supra. 
^'  Although  to  a  Greek  scholar  such  a  maxim  may  appear  sound,  it  is  philologically 
incorrect,  and  should  not  be  translated  into  English. 

^  State  Tax  on  Railway  Gross  Receipts,  15  Wall.  (U.  S.)  284,  Justices  Miller,  Field, 
and  Hunt  dissenting.  The  court,  reasoning  on  the  analogy  of  Brown  v.  Maryland,  12 
Wheat.  (U.  S.)  419,  declared  this  to  be  no  less  valid  than  a  tax  on  goods  imported  into 
the  state  and  mingled  with  the  general  mass  of  property.  The  case  was  followed  in 
Western  Union  Telegraph  Co.  v.  Mayer,  28  Oh.  St.  521,  and  Western  Union  Tele- 
graph Co.  V.  Commonwealth,  no  Pa.  405,  20  Atl.  720. 

2  Fargo  :;.  Michigan,  121  U.  S.  230. 

'  Philadelphia  and  Southern  Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326.  The 
answer  to  the  suggested  analogy  of  Brown  v.  Maryland,  supra,  is  pointed  out  by 
Bradley,  J.,  122  U.  S.  326,  341:  imported  goods  "are  not  followed  and  singled  out  for 
taxation  as  imported  goods,  and  by  reason  of  their  being  imported."  The  same  prin- 
ciple is  to  be  found  in  Ratterman  v.  Western  Union  Telegraph  Co.,  127  U.  S.  411. 
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upon  the  actual  receipts  themselves  was  classified  the  same  as  any  direct 
regulation  of  interstate  transportation.*  This  apparently  settled  the 
question,  but  later  a  statute  was  sustained  which  imposed  upon  rail- 
roads companies  in  lieu  of  other  property  taxes,  except  local  assessments 
on  land  and  fixtures,  "an  annual  franchise  tax"  based  on  gross  receipts 
and  the  ratio  which  the  amount  of  mileage  within  the  state  bore  to  the 
road's  total  mileage.^  This  decision  has  been  subjected  to  much  ad- 
verse criticism,^  and  cannot  be  sustained  on  the  ground  upon  which  it 
was  put:  as  a  grant  of  a  Ucense  to  do  business;  for  a  state  cannot  charge 
for  the  privilege  of  engaging  in  interstate  commerce. '^  It  was  saved  by 
a  later  case,  however,  as  being  merely  a  device  for  ascertaining  the 
actual  value  of  railroad  property  within  the  state. ^  Thus  the  prevail- 
ing view  is  that  a  tax  on  the  receipts  qud  receipts  is  unconstitutional,^ 
but  a  tax  on  the  intrastate  property  calculated  by  reference  to  the  re- 
ceipts is  valid.  Albeit  the  distinction  is  somewhat  narrow,  the  tempta- 
tion to  interfere  with  interstate  commerce  is  not  present  in  the  same 
degree  as  it  would  be  if  direct  assessments  upon  gross  receipts  were 
permitted.^'' 

But  if  a  tax  is  to  be  upheld  as  a  property  tax,  it  is  not  legislative 
designation  which  makes  it  so.  Its  name  is  only  ofl  consequence  as 
being  a  clue  to  legislative  intent.  By  taking  other  facts  into  considera- 
tion the  court  must  find  that  it  actually  is  a  tax  upon  property.^^  Thus, 
for  example,  if  the  tax  levied  be  unduly  great  with  reference  to  the  real 
value  of  the  company's  property  within  the  state,  it  cannot  be  sus- 
tained.^^ It  is  likewise  important  to  observe  what  other  taxes  are  im- 
posed. If  the  assessment  on  gross  receipts  be  in  lieu  of  direct  taxes  on 
property,  that  fact  is  almost  decisive  in  favor  of  its  constitutionality.^^ 

*  Case  of  State  Freight  Tax,  15  Wall.  (U.  S.)  232.  In  Philadelphia  and  Southern 
Steamship  Co.  v.  Pennsylvania,  supra,  122  U.  S.  326,  340,  Bradley,  J.,  says,  "A  tax 
upon  fares  and  freights  received  for  transportation  is  virtually  a  tax  upon  the  trans- 
portation itself." 

5  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217.  Justices  Bradley,  Harlan,  Lamar 
and  Brown  dissenting, 

•  See  Cooke,  The  Commerce  Clause  of  the  Federal  Constitution,  §  73  a; 

WiLLOUGHBY,  ThE  CONSTITUTIONAL  LaW  OF  THE  UNITED  STATES,   §  338;  article  by 

Professor  Beale,  17  Harv.  L.  Rev.  248,  262. 

'  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  34;  Leloup  v.  Mobile,  127  U.  S. 
640;  McCall  V.  California,  136  U.  S.  104;  Crutcher  v.  Kentucky,  141  U.  S.  47;  Beale, 
Foreign  Corporations,  §  751. 

8  Galveston,  H.  &  S.  Ry.  Co.  v.  Texas,  210  U.  S.  217,  Justices  Harlan,  Fuller, 
White,  and  McKenna  dissenting.  This  case  has  been  followed  by  Oklahoma  v.  Wells, 
Fargo  &  Co.,  223  U.  S.  298;  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  335. 

'  It  should  be  observed  that  nothing  turns  on  phraseology  in  this  connection.  In 
Galveston,  H.  &  S.  Ry.  Co.  v.  Texas,  supra,  210  U.  S.  217,  227,  Holmes,  J.,  says, 
"The  distinction  between  a  tax  'equal  to'  one  per  cent  of  gross  receipts  and  a  tax 
of  one  per  cent  of  the  same,  seems  to  us  nothing,  except  where  the  former  phrase  is 
the  index  of  an  actual  attempt  to  reach  the  prop)erty  and  to  let  interstate  traffic  and 
the  receipts  from  it  alone." 

1°  In  Galveston,  H.  &  S.  Ry.  Co.  v.  Texas,  supra,  210  U.  S.  217,  227,  Holmes,  J., 
says,  "When  a  legislature  is  trying  simply  to  value  property,  it  is  less  likely  to  attempt 
or  effect  injurious  regulation  than  when  it  is  aiming  directly  at  the  receipts  from  in- 
terstate commerce." 

"  See  Hohnes,  J.,  in  Galveston,  H.  &  S.  Ry.  Co.  v.  Texas,  supra,  210  U.  S.  217, 
227. 

"  Fargo  V.  Hart,  193  U.  S.  490. 

"  See  United  States  Express  Co.  v.  Minnesota,  supra. 
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But  if,  on  the  other  hand,  there  be  a  gross  revenue  tax  which  is  to  be 
in  addition  to  taxes  levied  and  collected  upon  an  ad  valorem  basis  upon 
property  and  assets,  this  would  seem  an  almost  conclusive  factor  the 
other  way.^'* 

The  true  distinctions  in  the  matter  appear  to  have  been  overlooked 
by  a  holding  not  long  ago  in  a  lower  Texas  court  in  favor  of  the  validity 
of  a  statute  imposing  upon  terminal  companies  an  "occupation  tax" 
equal  to  one  per  cent  of  their  gross  receipts.  State  v.  Houston  Belt  6* 
Terminal  Ry.  Co.,  i66  S.  W.  d>:i,  (Tex.  Civ.  App.).^^  The  court,  quoting 
from  the  repudiated  reasoning  of  one  of  the  earlier  United  States  Su- 
preme Court  cases,^^  relies  chiefly  upon  the  word  "occupation"  to  make 
the  enactment  constitutional.  But  this  would  seem  to  lead  to  the  op- 
posite conclusion;  for  if  the  statute  really  provides  for  what  it  declares 
it  does,  namely,  an  assessment  upon  the  privilege  of  conducting  the  oc- 
cupation of  a  terminal  company,  it  would  be  clearly  invalid.^  Never- 
theless, if  in  spite  of  its  name  the  statute  provides  for  what  is  in  reality 
a  property  tax,  the  statutory  title  may  be  disregarded  and  the  substance 
of  the  statute  investigated.^^  By  its  terms  nearly  all  the  old  taxes  are 
to  continue,  except  one  upon  intangible  ^^  assets.^^  It  does  not  appear 
what  the  intangible  assets  of  the  contesting  terminal  company  are 
worth,  but  if  the  amount  of  the  tax  when  compared  with  the  value  of 
those  assets  is  not  excessive,^^  then  the  assessment  here  may  constitu- 
tionally be  defended  as  a  property  tax.^''  Nor  can  there  be  any  question 
as  to  apportionment  of  the  valuation  of  the  intangible  assets  according 
to  the  Texas  mileage,^^  as  the  mileage  of  this  terminal  company  is  all 
within  the  state. 

Accordingly,  should  the  occasion  arise  to  review  this  decision,  the 
United  States  Supreme  Court,  although  it  conceivably  might  uphold 
the  tax,  would  seemingly  have  difficulty  in  reconciling  the  reasoning  of 
the  court  with  the  prevailing  principles  governing  the  utilization  of  the 
proceeds  of  interstate  conunerce  as  a  basis  for  taxation. 


Delegation  of  Legislative  Power  to  Administrative  Offi- 
cials. —  Recent  decisions  afford  frequent  illustration  of  changes  in 
the  law  to  meet  altered  social,  economic,  and  political  conditions.  The 
United  States  Supreme  Court  has  lately  held  that  a  married  woman 
may  acquire  a  domicile  apart  from  her  husband  for  the  purpose  of 

^*  See  Oklahoma  v.  Wells,  Fargo  &  Co.,  supra. 

^^  This  case  is  more  completely  stated  in  this  issue  of  the  Review,  p.  115. 

*^  Maine  v.  Grand  Trunk  Ry.  Co.,  supra. 

1'  Postal  Telegraph  Co.  v.  Adams,  155  U.  S.  688. 

^^  Intangible  assets  comprise  the  property  value  of  the  franchise,  commercial  secu- 
rities, choses  in  action,  good-will,  the  value  of  the  business  as  a  going  concern,  etc. 
See  article  by  Professor  Beale,  17  Harv.  L.  Rev.  248. 

^'  The  tax  upon  intangible  assets  was  imposed  by  Act  29TH  Leg.,  c.  146.  A  former 
"occupation"  tax,  imposed  by  Act  29TH  Leg.,  c.  148,  was  repealed  by  the  statutory 
enactment  in  question. 

2°  In  Maine  v.  Grand  Trunk  Ry.  Co.,  supra,  the  intangible  assets  were  all  that  were 
left  untaxed,  and  yet  the  statute  was  upheld. 

^^  This  was  the  method  employed  in  Western  Union  Telegraph  Co.  v.  Massachu- 
setts, 125  U.  S.  530,  and  in  Maine  v.  Grand  Tnmk  Ry.  Co.,  supra. 
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bringing  suit  other  than  for  divorce.^  Decisions  upholding  the  consti- 
tutionality of  statutes  limiting  the  hours  of  labor  of  men  ^  and  women  ^ 
are  now  numerous;  even  a  minimum  wage  law  has  been  sustained.'* 
The  necessities  of  modern  government  require  the  application  of  tech- 
nical knowledge  to  complex  situations.  Herein  is  the  explanation 
of  the  tendency  toward  government  by  commission.^  Thus,  also, 
statutes  which  would  have  been  condemned  a  generation  ago  as  un- 
lawfully delegating  legislative  power  to  administrative  officials  are  now 
sustained.  A  case  strikingly  illustrative  was  recently  determined  in 
Porto  Rico.  People  of  Porto  Rico  v.  N eagle,  Sup.  Ct.  P.  R.,  Aug.  i, 
1914  ®  (not  yet  reported).  A  statute  levying  a  Ucense  tax  on  the  doing 
of  certain  businesses  provided  that  the  Insular  Treasurer  should  classify 
each  taxable  business  into  one  of  five  classes  according  to  the  import- 
ance of  the  business,  as  measured  by  the  volume  of  business  done 
and  in  comparison  with  other  similar  businesses.  The  amount  of 
tax  for  each  class  was  specified.  The  statute  was  upheld  against 
an  attack  that  no  standard  of  classification  was  defined  and  therefore 
that  legislative  power  was  granted  to  the  Treasurer  to  fix  the  rate  of 
taxation.'' 

To  the  principle  that  legislative  power  cannot  be  delegated,  one  ex- 
ception has  always  been  admitted,  that  power  over  local  affairs  may  be 
delegated  to  municipalities.^  Another  exception  is  that  the  enforce- 
ment of  legislative  enactments  may  be  made  contingent.^  Application 
of  the  latter  principle  in  Field  v.  Clark, ^^  where  the  occurrence  of  the 
contingency  was  within  the  discretion  of  the  executive,  was  the  begin- 
ning of  a  line  of  cases  which  have  gone  much  further,  and  evolved  the 
rule  that  the  legislative  enactment  is  valid  if  it  lays  down  a  general 
rule  or  fixes  a  "primary  standard"  for  the  guidance  of  administrative 
officers,  though  delegating  power  to  administrative  officers  to  exercise  dis- 
cretion "to  fill  in  the  details."  These  cases  have  upheld  statutes  which 
have  authorized  executive  officials  to  fix  the  standard  of  inferiority  of 
tea,  where  the  importation  of  inferior  tea  was  prohibited;"  to  remove 

1  Williamson  v.  Osenton,  232  U.  S.  619. 

2  Missouri  K.  &  T.  Ry.  Co.  v.  United  States,  231  U.  S.  112. 

'  MuUer  v.  Oregon,  208  U.  S.  412;  Riley  v.  Mass.,  232  U.  S.  671. 

*  Stettler  v.  O'Hara,  139  Pac.  743  (Ore.).  For  a  discussion  of  this  case,  see  this 
issue  of  the  Review,  p.  89. 

5  See  25  Harv.  L.  Rev.  704. 

^  A  statement  of  this  case  appears  in  Recent  Cases,  p.  105. 

'  The  Organic  Act  of  Porto  Rico,  Act  of  Congress  of  April  12,  1900  (31  Stat.  L. 
77),  commonly  known  as  the  Foraker  Act,  delegated  legislative  power  to  the  Legisla- 
tive Assembly  of  Porto  Rico.  To  fix  the  rate  of  taxation  is  a  legislative  function. 
Central  R.  Co.  v.  State  Board,  49  N.  J.  L.  i ;  State  v.  Mayor,  etc.  of  Des  Moines, 
103  la.  76,  72  N.  W.  639;  State  v.  Hudson  Co.  Com.,  37  N.  J.  L.  12. 

*  CooLEY,  Const.  Limitations,  6  ed.,  pp.  137,  248,  724;  Dillon,  Municipal  Cor- 
porations, 6  ed.,  §§  244,  889,  1383;  McQuillan,  Municipal  Corporations,  §§  382, 
384,  386,  728,  998,  2360,  2363. 

'  WiLLOUGHBY,   CONSTITUTION,  §  775  C/  Seq. 

1°  143  U.  S.  649.  In  this  case  the  majority  of  the  court  upheld  the  reciprocity  act, 
which  provided  that  whenever  and  so  often  as  the  President  should  deem  the  tariff  of 
a  foreign  country  reciprocally  unequal  and  unreasonable,  he  should  suspend  the  con- 
gressional act  for  such  time  as  he  should  deem  just.  The  dissenting  opinion  of  Justices 
Lamar  and  Fuller  is  a  strong  presentation  of  the  orthodox  rule  against  delegating  legis- 
lative power. 

"  Buttfield  V.  Stranahan,  192  U.  S.  470. 
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obstructions  to  navigation  deemed  unreasonable;  ^^  to  fix  the  standard 
height  of  drawbars;  ^^  to  establish  rules  necessary  for  the  preservation  of 
forests;  ^^  and  to  establish  a  uniform  system  of  railroad  accounts.^^  The 
old  rule  requiring  the  legislature  to  make  the  law  confined  the  lawful  ex- 
ercise of  discretion  by  administrative  officials  within  narrow  bounds.^^ 
Thus  has  come  a  distinct  departure,  and  wide  discretion  is  now  permitted 
to  executives,  even  to  tell  what  the  law  is.  Although  in  the  Supreme  Court 
cases  it  was  demonstrated  that  the  statute  had  provided  some  "primary 
standard"  or  "general  rule,"  often  it  was  only  that  of  reasonableness; 
the  significant  reasoning  appeared  in  the  statement,  that  to  deny  the 
validity  of  such  statutes  "would  stop  the  wheels  of  government."  ^^ 

The  Porto  Rican  case  is  plainly  right  in  following  the  controlling  au- 
thorities,^^ likewise  in  denominating  the  Treasurer's  duties  adminis- 
trative. But  it  is  to  be  noted  that  the  conception  of  what  constitutes 
legislative  powers  so  that  their  delegation  is  unconstitutional  has 
changed,  and  that  the  exercise  of  certain  discretionary  power  by  ad- 
ministrative officers  formerly  considered  legislative  is  now  held  un- 
objectionable. 

The  Five  Per  Cent  Rate  Case.^  —  The  decision  rendered  this 
summer  by  the  Interstate  Commerce  Commission  in  the  so-called  Five 
Per  Cent  Case  is  illustrative  of  the  difficulties  involved  in  regulating 
interstate  commerce  rates.  The  Five  Per  Cent  Case,  31  I.  C.  C.  551.^ 
The  railroads  serving  official  classification  territory,  which  includes  all 
that  part  of  the  United  States  from  the  Atlantic  seaboard  to  the  Missis- 
sippi River  north  of  the  Ohio  River,  joined  in  this  proceeding  to  secure 
the  Commission's  approval  of  a  so-called  five  per  cent  increase  in  their 
freight  rates.  The  increases  proposed  ranged  from  five  per  cent  to  as 
high  as  fifty  per  cent  on  certain  short-haul  traffic,  with  a  provision  for 
a  minimum  increase  of  five  cents  per  ton  in  all  rates  named  in  cents  per 
ton  when  less  than  $1.00. 

The  Commission  was  unanimous  in  its  decision,  "  that  the  net  operat- 

^  Union  Bridge  Co,  v.  United  States,  204  U.  S.  364. 

"  St.  Louis  Ry.  Co.  v.  Taylor,  210  U.  S.  281. 

"  United  States  v.  Grimaud,  220  U.  S.  506. 

15  I.  C.  C.  V.  Goodrich  Transit  Co.,  224  U.  S.  194;  Kans.  City  So.  Ry.  Co.  v.  United 
States,  231  U.  S.  423. 

1^  See  cases  supra,  footnotes  7  and  8. 

"  Field  V.  Clark,  143  U.  S.  649,  694;  Buttfield  v.  Stranahan,  192  U.  S.  470,  496; 
Union  Bridge  Co.  v.  United  States,  204  U.  S.  364,  385,  386,  387. 

18  The  cases  upholding  the  power  of  commissions  to  regulate  rates,  where  the  stand- 
ard is  that  of  reasonableness,  furnish  strong  analogies.  Chicago  &  N.  W.  Ry.  Co.  v. 
Dey,  35  Fed.  866  (1888);  People  v.  Willcox,  194  N.  Y.  383,  87  N.  E.  517;  Oregon  R. 
&  N.  Co.  V.  Campbell,  173  Fed.  957;  State  v.  R.  Com.,  52  Wash.  ^^,  100  Pac.  184; 
So.  I.  Ry.  Co.  V.  R.  Com.,  87  N.  E.  966  (Ind.);  Louisville  &  N.  R.  Co.  v.  I.  C.  C, 
184  Fed.  118.  For  a  discussion  of  the  recent  Intermountain  Rate  Cases,  where  the 
Supreme  Court  did  not  object  to  a  considerable  delegation  of  such  power,  see  Recent 
Cases,  p.  no. 

*  The  facts  involved  in  this  important  decision  are  so  voluminous  and  coniplicated 
that  an  extended  discussion  of  the  principles  involved  cannot  be  attempted  within  the 
confines  of  this  note,  but  it  is  thought  that  a  brief  resum6  of  the  decision  itself  may 
be  of  interest  to  the  profession. 

2  A  rehearing  of  this  case  has  already  been  ordered  by  the  Commission  on  a 
petition  by  the  railroads. 
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ing  income  of  the  railroads  in  official  classification  territory,  taken  as  a 
whole,  is  smaller  than  is  demanded  in  the  interest  both  of  the  general 
public  and  the  railroads."  This  general  conclusion  was  based  upon  an 
examination  of  the  results  of  railroad  operation  in  this  territory  during 
the  fourteen  years  from  1900  to  1913  inclusive.  During  this  period  the 
operating  expenses  of  these  roads  increased  133  per  cent,  while  gross 
operating  revenues  increased  only  no  per  cent.  Moreover,  the  ratio 
of  gross  operating  revenue  to  property  investment  has  remained  practi- 
cally stationary  since  1907,  in  spite  of  a  constant  increase  in  the  volume 
of  traffic.  The  ratio  of  net  operating  income  to  property  investment 
was  only  5.36  per  cent  in  1913,  and  gave  every  evidence  of  going  as  low 
as  4.35  per  cent  in  1914. 

In  view  of  this  showing  the  Commission  were  agreed  that  the  rail- 
roads were  entitled  to  some  increase  in  their  revenues.  The  only  ques- 
tions were,  whether  the  means  proposed  for  affording  this  increase  were 
reasonable,  and  whether  the  relief  should  be  extended  equally  to  all 
the  roads  in  official  classification  territory.  Upon  these  points  the 
burden  of  proof  was  upon  the  carriers.^ 

Upon  certain  classes  of  heavy  freight,  namely,  brick,  tile,  clay,  coal, 
coke,  starch,  cement,  iron  ore,  and  plaster,  in  the  transportation  of 
which  the  use  of  larger  cars  has  reduced  operating  costs,  the  proposed 
increases  were  refused  as  unreasonable.  All  increases  in  excess  of  five 
per  cent,  including  the  proposed  minimum  increase  of  five  cents  per 
ton  in  all  rates  stated  in  cents  per  ton  not  exceeding  $1.00,  were  also 
refused.  With  these  exceptions,  however,  it  was  agreed  that  the  pro- 
posed five  per  cent  increase  in  rates  was  a  reasonable  means  of  securing 
the  necessary  additional  revenue. 

The  Commission  were  divided,  however,  upon  the  question  whether 
the  relief  granted  should  extend  equally  to  all  railroads  in  official  classi- 
fication territory.  This  territory  is  divided  into  three  subdivisions  for 
rate  purposes.  The  first  includes  the  New  England  states.  The  second, 
known  as  trunk  line  territory,  includes  the  country  west  of  New  England 
to  Buffalo  and  Pittsburg.  The  third  extends  from  Buffalo  and  Pittsburg 
to  the  Mississippi  River,  and  is  known  as  central  freight  association 
territory.  The  majority  of  the  Commission  ruled  that  the  proposed 
five  per  cent  increase  should  be  allowed  only  as  to  intraterritorial  rates 
within  central  freight  association  territory. 

The  majority  reached  the  conclusion  that  the  lines  in  central  freight 
association  territory  were  operating  at  a  disadvantage  as  to  rates  from  a 
consideration  of  the  relative  financial  strength  of  these  roads  as  compared 
with  trunk  line  systems,  and  from  a  comparison  of  the  average  ton-mile 
returns  in  the  two  sections.  Thus,  of  the  seventeen  weakest  systems 
with  an  average  net  income  of  only  2.15  per  cent  in  19 13,  and  an 
average  net  corporate  income,  after  deducting  all  fixed  charges,  equal 
to  0.12  per  cent,  fourteen  were  found  in  central  freight  association 
territory.  While  of  the  ten  most  prosperous  roads  in  official  classifica- 
tion territory  the  majority  were  trunk  line  roads.  The  average  gross 
revenue  per  mile  of  line  operated  was  found  to  be  considerably  lower  on 
central  freight  association  lines,  while  the  average  rate  of  return  per  ton- 

3  U.  S.  Compiled  Statutes,  Suppl.  1911,  Tit.  56  a,  Ch.  i,  Sec.  15. 
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mile  on  traffic  moving  over  these  roads  in  19 13  was  5.63  mills,  as  com- 
pared with  6.46  mills  in  trunk  line  territory.  The  majority  also  produced 
figures  to  show  that  the  class  rates  prevailing  in  central  freight  associa- 
tion territory  were,  in  general,  much  lower  than  comparable  rates  in 
other  parts  of  the  country. 

Commissioners  McChord  and  Daniels,  in  dissenting  opinions,  while 
conceding  that  the  roads  in  central  freight  association  territory  might 
be  at  some  disadvantage,  contended  that  this  difference  was  equally 
explainable  on  other  grounds  than  a  difference  in  rates,  and  that  it  was 
not  so  great  as  to  justify  any  discrimination  against  the  trunk  line 
systems.  Moreover,  it  was  strongly  urged  that  for  transportation  pur- 
poses the  country  from  the  Atlantic  seaboard  to  the  Mississippi  River 
must  be  treated  as  an  industrial  unit.  Thus,  it  was  pointed  out  that 
most  of  the  rates  in  central  freight  association  territory  are  based  on  the 
rate  from  Pittsburg  to  Chicago,  which  is,  in  turn,  60  per  cent  of  the  rate 
from  New  York  to  Chicago.  To  permit  a  general  increase  in  one  part 
of  this  district  and  refuse  it  in  another  meant  the  disruption  of  all  these 
differentials  to  the  disadvantage  of  many  shippers.  It  was  also  urged 
that  local  traffic  should  not  be  compelled  to  bear  the  entire  burden  of 
furnishing  additional  revenue  to  the  central  freight  association  roads, 
while  the  rates  on  through  traffic  remained  unchanged. 

The  general  conclusion  to  be  drawn  from  a  consideration  of  this  decision 
is,  that  the  railroads  have  mistaken  their  remedy.  What  is  needed,  it 
seems,  is  not  so  much  a  "blanket"  increase  in  rates,  as  a  general  readjust- 
ment of  rates,  with  a  view  to  eliminating  many  inconsistencies  and  un- 
remunerative  charges.  Thus,  it  was  pointed  out  by  the  majority  that 
the  railroads  now  perform  many  incidental  services  for  shipper  and 
passenger  for  which  no  additional  charge,  or  an  unremunerative  charge, 
is  made.  A  readjustment  of  rates  would  enable  the  railroads  to  increase 
their  revenue  and  at  the  same  time  distribute  the  burden  more  nearly 
according  to  the  benefit.^ 

Apropos  of  these  suggestions  it  was  pointed  out  that  there  is  still  con- 
siderable room  for  increased  economy  of  operation.  The  Commission 
especially  emphasized  the  possibilities  of  greater  freight-car  efficiency, 
economies  in  fuel  consumption,  stricter  regulation  of  the  practice  of 
granting  free  transportation  to  employees  and  their  famiUes,  and  a  closer 
scrutiny  of  contracts  with  supply  and  subsidiary  companies  in  which 
railroad  officials  are  interested. 

The  majority  also  laid  considerable  stress  on  the  fact  that  the  rail- 
roads made  no  request  for  an  increase  in  passenger  fares,  although  the 
passenger  service  contributes  nearly  one-fourth  of  their  operating  revenue, 
and  although  investigation  by  the  Commission  disclosed  that  this  service 
was  being  conducted  at  a  very  low  rate  of  return,  and  in  some  cases  even 
at  a  loss.  Until  recently,  however,  it  has  been  thought  that  the  numer- 
ous state  statutes  fixing  maximum  rates  for  intrastate  rates  made  it  im- 
possible for  the  railroads  to  increase  their  interstate  fares.  But  the 
decision  of  the  United  States  Supreme  Court  in  the  Shreveport  Rate  Case,^ 

^  For  a  more  extended  discussion  of  this  phase  of  the  rate  problem  see  the  Indus- 
trial Railways  Case,  29  I.  C.  C.  212. 

^  234  U.  S.  342.  For  a  discussion  of  this  case  see  article  by  Wm.  C.  Coleman  in 
this  issue,  p.  34. 
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holding  that  intrastate  freight  rates  imposed  by  a  state  railroad  com- 
mission may  be  changed  by  the  Interstate  Commerce  Commission  when 
they  interfere  with  the  proper  regulation  of  interstate  commerce,  indi- 
cates a  possible  solution  of  this  difficulty.* 


RECENT  CASES 

Agency  —  Nature  and  Incidents  of  Relation  —  Father's  Liability 
FOR  Torts  of  Son.  —  The  plaintiff  was  injured  by  the  negligent  running  of 
the  defendant's  automobile  by  the  defendant's  son.  The  son  habitually  drove 
the  car  with  his  father's  consent,  and  at  the  time  of  the  accident  was  using  it 
entirely  for  his  own  pleasure. 

Held,  that  the  defendant  is  liable  on  the  principles  of  agency.  Davis  v. 
Littlefield,  8i  S.  E.  487  (S.  C). 

Held,  that  the  defendant  is  liable  because  an  automobile  is  a  dangerous  in- 
stnunentahty.    Hays  v.  Hogan,  165  S.  W.  11 25  (Mo.). 

Held,  that  the  defendant  is  not  liable.  Heissenhuttel  v.  Meagher,  162  N.  Y. 
App.  Div.  752. 

For  a  discussion  of  the  principles  involved,  see  Notes,  p.  91.  See  also  2 
Harv.  L.  Rev.  734. 

Agency  —  Principal's  Liability  for  Acts  of  Independent  Contractor 
—  Liability  for  Explosives.  —  The  defendant  hired  an  independent  con- 
tractor to  load  a  ship  with  dynamite.  By  the  negligence  of  a  servant  of  the 
independent  contractor,  the  dynamite  exploded,  and  the  plaintiff  was  injured. 
Held,  that  the  defendant  is  not  liable.  State  of  Maryland  v.  General  Stevedor- 
ing Co.,  213  Fed.  51  (Dist.  Ct.,  Md.). 

The  general  rule  that  the  employer  is  not  liable  for  the  negligence  of  an  in- 
dependent contractor  is  not  applicable  where  the  work,  if  done  in  the  ordinary 
method,  would  be  a  nuisance.  Woodman  v.  Metropolitan  R.  Co.,  149  Mass. 
335,  21  N.  E.  482.  But  the  modern  necessity  for  the  manufacture  and  trans- 
portation of  explosives  has  led  the  courts  to  refuse  to  impose  absolute  liability 
of  this  sort  on  the  handlers  of  explosives.  The  Ingrid,  195  Fed.  596.  The  em- 
ployer may  also  be  held  when  the  work  undertaken  by  the  independent  con- 
tractor is  inherently  or  intrinsically  dangerous.  Doll  v.  Ribetti,  203  Fed.  593; 
Bower  v.  Peate,  L.  R.  i  Q.  B.  D.  321.  But  the  work  must  be  so  dangerous  that 
injury  probably  will,  and  not  merely  may,  result  to  third  persons  unless  pre- 
cautions are  taken.  Davis  v.  Whiting  &  Son  Co.,  201  Mass.  91,  87  N.  E.  199; 
Bibb's  Adm'r  v.  Norfolk  &=  Western  R.  Co.,  87  Va.  711,  725,  14  S.  E.  163,  168. 
So  if  the  danger  hes  solely  in  the  possibility  of  some  one  doing  an  indefinite 
number  of  careless  acts,  the  work  will  not  be  deemed  intrinsically  perilous. 
Davis  V.  Whiting  &"  Son  Co.,  supra;  Engel  v.  Eureka  Club,  137  N.  Y.  100,  32 
N.  E.  1052.  Whether  the  transportation  of  dynamite  is  inherently  dangerous 
is  a  question  of  some  nicety,  and  the  court  was  doubtless  guided  by  a  con- 
sideration of  modern  expediency,  as  well  as  by  scientific  facts,  in  concluding 
that  it  is  not. 

Assault  and  Battery  —  Civil  Liability  —  Defenses:  Consent  of 
Victim  of  Statutory  Rape.  —  To  have  carnal  knowledge  of  a  female  less 
than  sixteen  years  of  age,  not  the  wife  of  the  perpetrator,  was  made  rape  by 
statute.    CoMP.  Laws,  Okla.  (1909),  §  2414;  Lord's  Oregon  Laws,  §  191 2. 

^  The  railroads  in  ofiicial  classification  territory  have  already  filed  with  the  Com» 
mission  new  tariffs  increasing  interstate  passenger  fares. 
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The  plaintiff,  a  consenting  victim  of  such  a  crime,  sues  the  perpetrator.  Held, 
that  the  plaintiff  may  recover.  Prihoth  v.  Haveron,  139  Pac.  973  (Okla.); 
Hough  V.  Iderhof,  139  Pac.  931  (Ore.). 

Both  courts  argue  that  consent  is  rendered  legally  impossible.  This  seems 
questionable.  Although  common  law  rape  involves  non-consent,  it  does  not 
follow  that  in  a  statutory  crime  of  the  same  name  consent  is  legally  non- 
existent while  present  in  fact.  See  Hardin  v.  State,  39  Tex.  Cr.  R.  426,  431, 
46  S.  W.  803,  806.  It  is  less  fictitious  and  equally  in  harmony  with  the  word- 
ing of  the  statutes  cited  to  say  that  consent  is  made  immaterial  to  criminal 
liability.  The  more  satisfactory  basis  for  the  result  is  the  reasoning  underly- 
ing the  well-established  doctrine  that  the  consent  of  either  participant  in  an 
illegal  mutual  combat  is  no  defense  to  an  action  by  the  other.  Bell  v.  Hansley, 
3  Jones  (N.  C.)  131;  Barholt  v.  Wright,  45  Oh.  St.  177,  12  N.  E.  185.  Contra, 
Lykins  v.  Hamrick,  144  Ky.  80,  137  S.  W.  852.  This  rule  appears  to  rest  upon 
considerations  of  policy  which  render  it  supposedly  inadvisable  that  consent 
to  such  a  breach  of  the  peace  should  remove  all  civil  liability.  Stout  v.  Wren, 
I  Hawks  (N.  C.)  420.  Such  a  conception  is  anomalous  in  civil  law,  where  con- 
sent is  normally  a  complete  defense.  But  the  courts  have  probably  been  in- 
fluenced by  the  criminal-law  principle  that  consent  does  not  excuse  an  act 
which  tends  to  a  breach  of  the  peace,  or  severe  bodily  harm,  unless  it  nega- 
tives an  essential  element  of  the  crime.  If  the  doctrine  of  these  mutual  com- 
bat cases  be  accepted,  as  it  must  on  authority,  it  seems  a  fortiori  sound  to 
allow  an  action  to  the  immature  victim  of  such  a  crime  as  that  in  the  principal 
cases,  where  there  has  been  an  express  legislative  declaration  of  policy. 

Attorneys  —  Relation  between  Attorney  and  Client  —  Measure  of 
Damages  for  Discharge  without  Cause.  —  An  attorney  was  employed 
under  a  written  contract  to  procure  certain  awards,  his  fees  to  be  a  percentage 
of  the  recovery.  After  having  made  material  progress,  he  was  discharged 
without  cause.  The  client  employed  another  lawyer  who  procured  the  awards. 
The  original  attorney  now  sues  on  the  contract.  Held,  that  he  may  recover  the 
agreed  compensation.    Martin  v.  Camp,  161  N.  Y.  App.  Div.  610. 

A  client  may  discharge  his  attorney  at  any  time  without  cause.  In  re  Pros- 
pect Ave.,  85  Hun  257,  32  N.  Y.  Supp.  1013.  But  such  action  merely  dissolves 
the  relation,  and  the  client  remains  liable  for  the  breach  of  the  contract  of  re- 
tainer. Texas  v.  White,  10  Wall.  (U.  S.)  483.  Where  the  fee  is  a  fixed  amount, 
or  if  contingent,  has  been  rendered  certain  by  subsequent  events,  as  in  the 
principal  case,  the  attorney  may  recover  the  agreed  compensation  in  full. 
Carlisle  v.  Barnes,  102  N.  Y.  App.  Div.  573,  92  N.  Y,  Supp.  917;  Wehh  v. 
Trescony,  76  Cal.  621,  18  Pac.  796.  This  measure  of  damages  involves  no  de- 
parture from  the  usual  rule  of  damages  for  breach  of  contract  of  employment, 
for  it  depends  upon  the  impossibility  of  calculating  the  value  of  the  contract 
to  the  attorney  in  any  other  way.  Thus  where  the  attorney  would  have  been 
put  to  certain  inevitable  expenses  in  carrying  out  the  rest  of  the  contract,  his 
recovery  is  reduced  by  that  amount.  Brodie  v.  Watkins,  ^2,  Ark.  545.  On  the 
other  hand,  if  the  claim  proves  worthless  after  the  discharge,  an  attorney  en- 
gaged on  a  percentage  basis  is  only  entitled  to  nominal  damages.  Swinnerton  v. 
Monterey  Co.,  76  Cal.  113,  18  Pac.  135.  But  if  the  client  recovers  through  the 
new  counsel,  or  compromises  the  claim,  it  seems  that  the  original  attorney  may 
sue  at  his  option  for  the  reasonable  value  of  services  rendered,  instead  of  on 
the  contract.    French  v.  Cunningham,  149  Ind.  632,  49  N.  E.  797. 

Bailments  —  Bailor  and  Bailee  —  Liability  of  Bailee  for  Acts  of 
Servant.  —  In  pursuance  of  its  contract  to  call  for  the  plaintiff's  car  and  care 
for  it  in  its  garage,  the  defendant  company  sent  an  employee  for  the  car.  This 
servant  took  it  on  a  frolic  of  his  own,  and  while  acting  outside  the  scope  of  his 
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emplo5nnent  negligently  damaged  the  car  in  a  collision.    Held,  that  the  de- 
fendant is  liable.    Southern  Garage  Co.  v.  Brown,  65  So.  400  (Ala.). 

Under  a  contract  of  bailment  which  contains  no  special  provision  concern- 
ing the  care  required  of  the  bailee,  it  is  well  settled  that  he  need  exercise  only- 
ordinary  care,  and  if  he  has  exercised  such  care,  he  is  not  liable  for  injury  done 
by  a  third  person.  Russell  v.  Koehler,  66  111.  459.  Injury  done  by  a  servant 
acting  outside  the  scope  of  his  employment  would  seem  to  be  analogous  to 
injury  done  by  a  third  person.  In  cases  where  the  act  of  the  employee  is 
criminal,  such  as  the  embezzlement  of  a  special  deposit  by  the  cashier  of  a 
bank,  the  law  is  clear  that  the  bailee  is  not  liable.  Foster  v.  Essex  Bank,  17 
Mass.  478.  The  principal  case  does  not  seem  properly  distinguishable  from 
this  class  of  cases  and  it  must  be  regarded  as  wrong.  It  is  also  opposed  to 
authority,  as  the  opposite  result  has  been  reached  both  in  this  country  and  in 
England  in  earlier  cases.  Evans  v.  A.  L.  Dyke  Automobile  Supply  Co.,  121 
Mo.  App.  266,  loi  S.  W.  1 132;  Sanderson  v.  Collins,  [1904]  i  K.  B.  628. 

Bills  and  Notes  —  Defenses  —  Extension  of  Time  to  Principal 
Joint  Maker  —  Negotiable  Instruments  Law.  —  The  defendant  signed 
a  joint  note  as  surety  for  his  co-maker.  The  payee  knew  of  the  suretyship 
relation,  but  made  a  binding  contract  with  the  principal  maker,  extending 
the  time  of  payment,  without  the  knowledge  of  the  defendant,  and  now  sues 
him.  Held,  that  the  plaintiff  may  recover.  Cowan  v.  Ramsey,  140  Pac.  501 
(Ariz.). 

A  surety  co-maker  will  be  discharged,  at  common  law,  by  a  binding  exten- 
sion of  time  given  the  principal  debtor  by  a  holder  with  notice  of  the  surety- 
ship relation.  Pooley  v.  Harradine,  7  E.  &  B.  431;  Home  v.  Bodwell,  5  Gray 
(Mass.)  457.  The  principalcase  decides  that  the  Uniform  Negotiable  Instru- 
ments Law  abrogates  this  rule  and  permits  recovery  against  the  surety.  Sec- 
tion 120  of  the  act  enumerates  the  different  modes  of  discharging  a  party 
secondarily  liable,  including  the  case  of  extension  of  time  to  the  principal 
debtor.  But  it  is  obvious  that  a  surety  co-maker,  being  "by  the  terms  of  the 
instrument  absolutely  required  to  pay  the  same,"  is  primarily  liable  under 
section  192.  Section  119  gives  five  ways  of  discharging  the  instrument  with- 
out mentioning  discharge  by  extension  of  tmie  to  the  principal.  It  is  argued, 
therefore,  in  the  principal  case  that  since  the  provision  as  to  discharge  by  ex- 
tension of  time  is  included  in  the  section  dealing  with  the  discharge  of  par- 
ties secondarily  liable,  and  omitted  from  the  section  as  to  the  discharge  of  the 
instrument,  and  hence  parties  primarily  liable,  the  legislative  intent  was  not 
to  discharge  parties  primarily  liable  in  this  manner.  Union  Trust  Co.  v. 
McGinty,  212  Mass.  205,  98  N.  E.  679;  Cellers  v.  Meachem,  49  Ore.  186,  89 
Pac.  426.  Such  an  inference  would  not  seem  necessary,  however,  since  section 
119  deals  not  with  the  discharge  of  parties  to  the  instnmient,  but  with  the  dis- 
charge of  the  instrument  itself,  and  the  discharge  of  the  surety  co-maker  would 
not  be  a  discharge  of  the  instrument.  Hence  the  omission  of  the  provision  as  to 
extension  of  time  would  have  no  significance.  By  section  196,  cases  not  pro- 
vided for  by  the  Negotiable  Instruments  Law  are  governed  by  the  law  mer- 
chant. The  ordinary  rules  of  suretyship  would,  therefore,  apply  to  the  prin- 
cipal case  and  the  surety  co-maker  should  be  discharged  by  the  extension  of 
time.  This  result  seems  permissible  by  a  fair  construction  of  the  statute, 
and  would  avoid  overthrowing  the  established  law  of  suretyship.  Farmers' 
Bank  of  Wicklife  v.  Wickliffe,  134  Ky.  627,  121  S.  W.  498.  See  Brannan, 
Negotiable  Instruments  Law,  p.  117. 

Bills  and  Notes  —  Payment  and  Discharge  —  Payment  by  Anoma- 
lous Indorser.  —  The  plaintiff  indorsed  the  defendant's  note  for "  the  ac- 
commodation of  the  payee,  in  ignorance  of  an  equity  in  favor  of  the  defendant. 
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At  maturity  the  defendant  refused  payment,  whereupon  the  plaintiff  took  up 
the  note  from  a  holder  in  due  course,  and  sued  the  maker.  The  Uniform  Ne- 
gotiable Instruments  Law,  section  121,  provides  that,  "where  the  instrument 
is  paid  by  a  party  secondarily  liable  thereon,  it  is  not  discharged;  but  the 
party  so  paying  it  is  remitted  to  his  former  rights  as  regards  all  prior  parties." 
Held,  that  the  plaintiff  can  recover  on  the  note,  and  that  section  121  of  the 
Uniform  Negotiable  Instruments  Law  does  not  apply.  Lill  v.  Gleason,  142 
Pac.  287  (Kan.). 

At  common  law  an  anomalous  indorser  who  took  up  an  instnunent  at  matur- 
ity acquired  all  the  rights  of  the  party  from  whom  he  took.  Breckenridge  v. 
Lewis,  84  Me.  349,  24  Atl.  864;  Moynihan  v.  M^Keon,  16  N.  Y.  Misc.  343,  38 
N.  Y.  Supp.  61;  Andrews  v.  Meadow,  133  Ala.  442,  31  So.  971.  Literally,  this 
situation  now  seems  to  be  controlled  by  section  1 2 1  of  the  Uniform  Negotiable 
Instruments  Law.  If  this  section  is  applicable,  the  anomalous  indorser  having 
had  no  rights  on  the  instrument  to  which  he  could  be  remitted,  would  be  un- 
able to  recover  thereon.  Such  a  result  has  been  reached.  Quimby  v.  Varnum^ 
190  Mass.  211,  76  N.  E.  671.  See  Noble  v.  Beeman,  etc,  Co.,  65  Ore.  93,  107; 
131  Pac.  1006,  1012.  In  both  instances,  however,  the  courts  denied  that  they 
were  applying  section  121.  The  first  decision,  it  is  submitted,  was  warped  by 
the  exceptional  Massachusetts  doctrine,  that  an  anomalous  indorser  was  to 
be  regarded  as  a  co-maker,  although  this  rule  had  already  been  abrogated  by 
the  adoption  of  the  Negotiable  Instruments  Law.  C/.  Pray  v.  Maine,  7  Cush. 
(Mass.)  253.  In  the  principal  case  the  provision  for  remitter  to  former  rights 
in  section  121  was  construed,  according  to  its  obvious  intention,  as  applicable 
only  when  the  party  secondarily  liable  had  been  himself  connected  with  the 
title  of  the  instrument.  This  interpretation  reaches  the  proper  :.esult  and 
its  general  adoption  would  accomplish  uniformity  without  the  necessity  of 
amendment. 

Bills  and  Notes  —  Purchasers  for  Valtje  without  Notice  —  Pur- 
chaser WITH  Notice  from  Innocent  Pledgee.  —  The  plaintiff  purchased 
from  an  innocent  pledgee  for  value  a  note  given  in  violation  of  the  Small  Loans 
Act.  He  bought  the  note  for  less  than  its  face  value  and  with  notice  of  the 
defense,  and  now  sues  the  maker  on  the  instrument.  Held,  that  he  may  re- 
cover the  full  amount  of  the  note.  Burnes  v.  New  Mineral  Fertilizer  Co.,  105 
N.  E.  1074  (Mass.). 

It  is  agreed  that  at  common  law,  in  order  to  avoid  circuity  of  action,  the 
bond  fide  pledgee  of  a  note  to  which  the  maker  has  a  defense  can  recover  only 
the  amount  of  his  loan.  Stoddard  v.  Kimball,  6  Cush.  (Mass.)  469;  Yellow- 
stone National  Bank  v.  Gagnon,  19  Mont.  402,  48  Pac.  762.  See  11  Harv.  L. 
Rev.  194.  But  the  rights  of  the  transferee  with  notice  from  such  a  pledgee 
are  not  clear  on  authority.  When  the  pledgor  pledges  his  own  notes,  the  pur- 
chaser from  the  pledgee  with  notice  of  the  pledge  is  usually  allowed  recovery 
for  only  the  amount  of  the  pledge  debt.  Peacock  v.  Phillips,  155  111.  App. 
514.  Contra,  In  re  Trust  Estate  of  Woods,  Weeks,  6*  Co.,  52  Md.  520.  The 
purchaser's  rights  are  likewise  limited  against  an  accommodation  indorser  of 
the  pledgor's  note.  Berkeley  v.  Tinsley,  88  Va.  looi,  14  S.  E.  842.  Cf.  Security 
Bank  V.  Kingsland,  5  N.  D.  263,  65  N.  W.  697.  See  Colebrooke,  Collateral 
Securities,  §  181.  Logically,  the  principal  case  seems  indistinguishable  from 
the  situation  where  the  pledgor  pledges  his  own  notes.  The  purchaser  derives 
his  only  rights  from  the  pledgee  and  should  be  limited  to  the  pledgee's  rights. 
The  principal  case  must  be  supported,  if  at  all,  on  the  ground  that  the  sale- 
ability  of  the  pledgee's  security  should  not  be  impaired  by  such  a  limitation 
on  his  power  of  sale.  Under  the  Negotiable  Instruments  Law,  by  section  27 
a  pledgee  is  made  a  holder  for  value  only  "to  the  extent  of  his  lien,"  and  the 
purchaser  in  this  case  is  not  a  holder  in  due  course  in  his  own  right  within 
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section  52.  But  it  may  be  argued  that  section  27  applies  only  when  the 
pledgee  is  suing  on  the  note  himself  and  not  when  he  has  exercised  a  special 
right  of  sale. 

Carriers  —  Sleeping  Cars  —  Liability  for  Loss  of  Baggage.  —  The 
plaintiff,  a  passenger  on  defendant's  Pullman  car,  left  his  bag  by  the  side  of  the 
berth  when  he  went  to  sleep  at  night.  When  he  awoke  in  the  morning  the  bag 
was  gone.  Held,  that  these  facts  alone  made  out  a  primd  facie  case  of  negli- 
gence.   Goldstein  v.  Pullman  Co.,  147  N.  Y.  Supp.  133  (N.  Y.  App.  Div.). 

It  is  generally  agreed  that  the  liability  of  sleeping  car  companies  for  the  loss 
of  baggage  is  not  that  of  insurers,  but  depends  on  neghgence.  See  16  Harv.  L. 
Rev.  367.  Most  of  the  authorities  also  require  other  evidence  of  negligence 
than  the  mere  loss  of  the  passenger's  baggage.  See  Beale,  Innkeepers,  §  392. 
A  line  of  Georgia  cases,  none  of  which  squarely  decides  the  point,  has  been  the 
only  contrary  authority  heretofore.  Kates  v.  Pullman  Palace  Car  Co.,  95  Ga. 
810,  23  S.  E.  186;  PuUman  Co.  v.  Schafner,  126  Ga.  609,  55  S.  E.  933.  The 
principal  case,  however,  apparently  applies  the  dicta  of  these  cases  in  full  strict- 
ness, and  holds  that  a  primd  facie  case  of  negligence  is  made  out  by  proving  the 
passenger's  loss  of  baggage  on  the  sleeping  car  at  night,  without  evidence  of 
specific  neghgence  on  the  part  of  the  company.  Such  a  doctrine  seems  a  desir- 
able development,  for  the  situation  is  one  where  practically  all  the  evidence  is  in 
the  hands  of  the  sleeping  car  company  or  its  servants. 

Conflict  of  Laws  —  Situs  of  Choses  in  Action  —  Situs  of  Promissory 
Notes  for  Purposes  of  Taxation.  —  A  non-resident  died  out  of  the  state, 
leaving  in  a  New  York  safe  deposit  vault  promissory  notes  made  by  residents 
of  Virginia  and  Illinois.  Held,  that  the  notes  are  ''property  within  the  state" 
subject  to  transfer  tax  under  New  York  Laws  of  1905,  c.  368,  §  i,  Wheeler  v. 
Sohmer,  34  Sup.  Ct.  607. 

For  purposes  of  assessment  it  is  commonly  stated  that  a  debt  has  its  situs 
at  the  creditor's  domicile.  Kirtland  v.  Hotchkiss,  100  U.  S.  491.  More  ac- 
curately, the  creditor  personally  is  assessed  according  to  the  value  of  his 
personal  assets,  whatever  their  situs.  See  27  Harv.  L.  Rev.  107,  114.  The 
truth  is  that  a  debt,  as  such,  can  have  no  actual  situs.  But  from  ancient 
times  it  has  been  the  law  that  a  debt  represented  by  a  specialty  is  situated 
where  the  bond  is.  Byron  v.  Byron,  Croke  Eliz.  472.  Commissioner  of  Stamps 
V.  Hope,  [1891]  A.  C.  476.  Four  justices  in  the  principal  case  extend  this 
primitive  conception  to  negotiable  instruments,  despite  the  contrary  author- 
ity of  Buck  V.  Beach,  206  U.  S.  392.  Five  justices  reject  this  view,  but  of  these 
two  concur  in  the  decision,  holding  that  New  York  has  jurisdiction  over  the 
transfer  of  the  notes,  though  their  situs  is  elsewhere.  Blackstone  v.  Miller, 
188  U.  S.  189.  See  Buck  v.  Beach,  supra,  408.  A  negotiable  instrument  does 
in  fact  give  the  debt  concrete  form,  and  is  considered  tangible  property  for 
many  purposes.  See  New  Orleans  v.  Stempel,  175  U.  S.  309.  Moreover,  it 
may  be  sold  for  cash  anywhere  by  mere  indorsement,  and  so  has  a  market- 
able value  at  the  place  where  the  paper  is  located.  Blain  v.  Irhy,  25  Kan. 
499.  See  21  Harv.  L.  Rev.  50.  The  leading  opinion  of  the  principal  case 
has,  therefore,  both  logical  and  practical  justification.  Fisher  v.  Commis- 
sioners of  Rush  County,  19  Kan.  414.  Contra,  Yeoman  v.  Bradshaw,  Holt,  42. 
The  concurring  opinion  is  hard  to  justify,  except  by  precedent.  For  artificial' 
reasoning  must  be  adopted  to  establish  jurisdiction  over  a  transfer  of  prop- 
erty owned  by  non-residents  and  assumed  to  be  outside  the  state. 

Constitutional  Law  —  Due  Process  of  Law  —  Pipe-line  Amendment 
to  Interstate  Commerce  Act.  —  By  an  amendment  to  the  Interstate  Com- 
merce Act  of  1906,  Congress  provided  that  all  pipe  lines  engaged  in  the  inter- 
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state  transportation  of  oil  should  be  held  common  carriers.  The  act  was 
construed  to  apply  to  all  pipe  lines  which  transported  oil  from  other  wells  but 
their  own,  irrespective  of  whether  they  professed  to  carry  for  the  public. 
Held,  that  the  act,  so  construed,  is  constitutional.  United  States  v.  Ohio  Oil 
Co.,  34  Sup.  Ct.  956. 

For  a  discussion  of  this  case  in  the  lower  court,  see  26  Harv.  L.  Rev.  631. 
For  an  analysis  in  connection  with  the  Insurance  Rate  Case,  see  Notes, 
p.  84. 

Constitutional  Law  —  Personal  Rights  —  Liberty  to  Contract  — 
Legislative  Minimum  Wage  for  Women  and  Minors.  —  A  state  legisla- 
ture passed  an  act  creating  a  commission  to  declare  standards  of  conditions  of 
labor,  hours  of  labor  and  minimum  wages  for  women  and  minor  workers  in 
any  industry.  Failure  of  an  employer  to  comply  with  the  standards  thus  to 
be  imposed  was  made  a  misdemeanor.  Suit  was  brought  to  enjoin  enforcement 
of  a  ruling  of  the  commission  fixing  a  minimum  wage  for  women  employed  in 
factories.  Held,  that  the  act  is  constitutional.  Stettler  v.  O'Hara,  139  Pac. 
743  (Ore.). 

For  a  discussion  of  this  case  and  a  comparison  of  the  principles  involved  in 
minimum  wage  and  maximum  hours  statutes,  see  this  issue  of  the  Review, 
p.  89. 

Constitutional  Law  —  Powers  of  Legislature:  Delegation  of 
Powers  —  Delegation  of  Power  to  Administrative  Officlals.  —  The 
Legislative  Assembly  of  Porto  Rico  by  statute  levied  a  license  tax  on  certain 
businesses  and  empowered  the  Insular  Treasurer  to  classify  each  one  of  such 
businesses  into  one  of  five  classes  based  on  its  importance  and  volume 
in  comparison  with  other  businesses.  The  defendant,  an  ofiicer  of  a 
company  taxable  under  this  statute,  refused  to  furnish  the  Treasurer  with 
accounts  necessary  to  assist  him  in  his  classification;  whereupon  mandamus 
was  brought  and  resisted  on  the  ground  that  the  statute  was  unconstitutional. 
Held,  that  the  writ  of  mandamus  should  be  issued.  People  of  Porto  Rico  v. 
N eagle.  Sup.  Ct.  P.  R.,  Aug.  i,  1914  (not  yet  reported). 

For  a  discussion  of  the  interesting  question  in  administrative  law  here  in- 
volved, see  this  issue  of  the  Review,  p.  95. 

Constitutional  Law  —  Privileges,  Immunities  and  Class  Legisla- 
tion—  Validity  of  State  Anti-Trust  Act  Exempting  Combinations  of 
Labor.  —  The  Missouri  Anti-Trust  Acts,  as  interpreted  by  the  Supreme 
Court  of  the  state,  applied  only  to  combinations  of  manufacturers  and  vendors 
and  exempted  associations  of  wage-earners  from  the  statutory  prohibitions 
against  combinations  to  lessen  competition  and  regidate  prices.  Held,  that 
the  statutes,  as  interpreted,  do  not  violate  the  constitutional  guaranty  of 
equal  protection  of  the  laws.  International  Harvester  Co.  v.  Missouri,  34  Sup. 
Ct.  859. 

The  Fourteenth  Amendment  does  not  prohibit  a  state  legislature  from  pass- 
ing acts  regulating  certain  classes  of  persons  and  property  and  leaving  others 
unregulated.  Soon  Hing  v.  Crowley,  113  U.  S.  703.  The  laws  may  also  operate 
differently  upon  the  various  classes,  but  the  classification  must  be  based  upon 
a  reasonable  difference  in  the  subjects  of  the  legislation  and  must  apply 
equally  to  all  members  of  the  classes  defined.  Barbier  v.  Connolly,  113  U.  S. 
27,  31.  And  it  is  not  enough  to  invalidate  the  statute  that  the  court  does  not 
think  its  policy  a  wise  one.  Missouri  Pacific  Ry.  Co.  v.  Humes,  115  U.  S.  512. 
The  difficulty  arises  in  deciding  when  the  legislative  classification  has  become 
vicious.  The  older  cases  drew  the  line  much  more  narrowly  than  we  find  it 
drawn  in  the  principal  case.    Thus  the  Illinois  Anti-Trust  Act  was  declared 


io6  HARVARD  LAW  REVIEW 

unconstitutional  because  it  differentiated  producers  who  sold,  from  other 
vendors.  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540.  The  spirit  and 
reasoning  of  the  two  cases  are  quite  different.  The  writer  of  the  dissenting 
opinion  in  the  earlier  case  now  announces  the  view  of  the  united  court.  The 
decision  is  to  be  supported  on  the  ground,  which  the  opinion  takes,  that  a 
legislative  classification  should  be  upheld  if  within  the  bounds  of  reason. 

Contracts  —  Suits  by  Third  Persons  not  Parties  to  the  Contract  — 
Sole  Beneficiary  —  Massachusetts  Law.  —  The  defendant's  testator 
promised  the  father  of  an  infant,  in  consideration  of  the  naming  of  the  child 
for  him,  to  settle  a  sum  of  money  on  the  infant.  The  child,  by  his  father  as 
next  friend,  sues  upon  this  contract.  Held,  that  he  can  recover.  Gardner  v. 
Denison,  105  N.  E.  359  (Mass.). 

This  case  is  somewhat  startling  in  Massachusetts,  where  a  sole  beneficiary 
cannot  recover  at  law  or  in  equity  on  the  contract  made  for  his  benefit.  Mars- 
ton  V.  Bigelow,  150  Mass.  45,  22  N.  E.  71.  In  cases  where  a  creditor  is  the 
beneficiary  of  a  contract  made  by  his  debtor,  Massachusetts  has  already  re- 
treated from  her  former  strict  position,  and  now  allows  the  creditor  to  reach 
the  contract  in  equity  as  an  asset  of  the  debtor.  Forbes  v.  Thorpe,  209  Mass. 
570,  95  N.  E.  955.  Cf.  Borden  v.  Boardman,  157  Mass.  410,  32  N.  E.  469. 
See  25  Harv  L.  Rev.  289.  In  the  principal  case,  in  order  to  escape  the 
severity  of  its  rule  concerning  sole  beneficiaries,  the  court  says  that  the  father 
in  naming  his  new-born  son  acted  as  the  contracting  agent  of  the  child.  This 
is  a  return  to  the  seventeenth-century  reasoning  which  identified  the  child 
with  its  parent.  Button  v.  Poole,  i  Vent.  318,  332.  The  clear-cut  anomaly  of 
a  recovery  by  the  sole  beneficiary  at  law,  such  as  exists  i  many  American 
jurisdictions,  is  preferable  to  such  a  fiction.  A  recovery  in  equity  would  equally 
accompHsh  justice,  and  at  the  same  time  would  be  theoretically  justifiable. 
See  Linneman  v.  Moross,  98  Mich.  178,  182,  57  N.  W.  103,  105;  15  Harv.  L. 
Rev.  773.  In  New  York,  however,  the  courts  would  permit  recovery  in  the 
principal  case  on  the  curious  theory  that  the  moral  obligation  to  support  a 
dependent  relative  makes  the  contract  one  for  the  benefit  of  a  creditor  of  the 
promisee.    Buchanan  v.  Tilden,  158  N.  Y.  109,  52  N.  E.  724. 

Easements  —  Modes  of  Acquisition  —  Assumption  of  Easement  by 
Alleged  Dominant  Owner.  —  The  owner  of  certain  lake-front  property  sold 
a  portion  of  his  land  to  the  plaintiff  city  with  full  knowledge  of  the  latter's 
purpose  to  install  forthwith  a  pumping  station  and  supply  its  inhabitants 
with  drinking  water.  The  grantor  thereafter  sold  the  remainder  of  his  prop- 
erty to  the  defendant,  who  had  constructive  notice  of  the  use  to  which  the 
plaintiff's  land  was  being  put.  The  plaintiff  now  asks  for  an  injunction  against 
any  user  of  the  lake  by  the  defendant  for  bathing  purposes,  which  was 
granted.  Held,  on  appeal,  by  an  equally  divided  court,  that  the  plaintiff  is 
entitled  to  the  relief  sought.  City  of  Battle  Creek  v.  Goguac  Resort  Ass^n,  148 
N.  W.  441  (Mich.). 

Many  decisions,  recognizing  easements  created  without  grant,  while  based 
in  terms  on  estoppel,  can  be  rested  on  the  sounder  equitable  doctrine  that 
part  performance  may  take  a  contract  out  of  the  Statute  of  Frauds.  East 
India  Co.  v.  Vincent,  2  Atk.  83.  But  in  the  principal  case  it  seems  scarcely 
possible  to  contend  that  there  was  any  contract  for  an  easement,  especially 
against  the  defendant,  a  stranger  to  the  original  conveyance.  Equity  also 
recognizes  servitudes  which  because  of  lack  of  privity,  or  because  of  some 
informality  in  the  necessary  covenant,  do  not  run  at  law,  Tulk  v.  Moxhay, 
II  Beav.  571.  In  the  principal  case,  however,  aside  from  the  lack  of  any 
attempted  covenant,  there  is  no  clear  intent  to  benefit  the  dominant  tenement, 
an  element  deemed  equally  essential  to  an  equitable  servitude.    See  Keates  v. 
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Lyon,  L.  R.  4  Ch.  App.  218,  224.  In  some  jurisdictions  equity  has  even  taken 
the  extreme  step  of  allowing  the  creation  of  easements  by  parol  license.  Rerick 
V.  Kern,  14  S.  &  R.  (Pa.)  26^',  Rhodes  v.  Otis,  2,^  Ala.  578;  Rochdale  Canal  Com- 
pany V.  King,  22  L.  J.  Ch.  n.  s.  604.  Contra,  National  Stock  Yards  v.  Wiggins 
Ferry  Co.,  112  111.  384;  Nowlin  Lumber  Co.  v.  Wilson,  119  Mich.  406,  78  N.  W. 
338;  Ewing  V.  Rhea,  37  Ore.  583,  62  Pac.  790.  This  doctrine  marks  a  clean 
break  from  the  common  law,  in  which  it  can  find  little  justification.  The 
principal  case  goes  even  farther,  in  that  there  is  here  no  license,  and  so  the 
basis  on  which  the  doctrine  usually  proceeds  is  lacking.  Nor  is  there  any 
misrepresentation.  The  alleged  servient  owner's  conduct  was  throughout  con- 
sistent with  the  assumption  that  the  city  was  thereafter  to  acquire  water 
rights  by  condemnation.  The  decision  tends  to  secure  municipalities  from  the 
carelessness  of  their  legal  advisers,  but  it  is  otherwise  to  be  regretted. 

Evidence  —  Declarations  Concerning  Pedigree  —  Requisite  Con- 
nection WITH  THE  Family.  —  To  prove  his  claim  to  the  deceased's  property, 
the  petitioner  offered  declarations  of  his  mother  that  she  married  the  father 
of  the  deceased.  There  was  no  evidence  of  the  relationship  between  the  de- 
clarant and  the  deceased  other  than  these  declarations.  Held,  that  the  declara- 
tions are  not  admissible.    Aalholm  v.  People,  105  N.  E.  647  (N.  Y.). 

All  the  courts  agree  that  the  declarant's  connection  with  the  family  must 
be  proved  by  independent  evidence  in  order  to  bring  his  declarations  within  the 
pedigree  exception  to  the  hearsay  rule.  Banbury  Peerage  Case,  2  Selw.  N.  P.  764. 
But  there  has  been  a  wide  difference  of  judicial  opinion  with  respect  to  the 
meaning  of  "the  family."  The  deceased's  family,  of  course,  is  the  one  pri- 
marily concerned  with  the  question  of  inheritance,  but  a  marriage  between 
representatives  of  the  two  families  is  none  the  less  a  fact  in  the  family  history  of 
both.  The  broader,  and  what  has  appeared  to  be  the  prevailing  view,  has 
therefore  been  satisfied  with  proof  of  the  declarant's  relationship  to  either 
family.  Monkton  v.  Attorney-General,  2  Russ.  &  M.  147;  Sitler  v.  Gehr,  105 
Pa.  577.  Dean  Wigmore  has  lent  his  weighty  support  to  this  view,  and  has 
severely  criticised  its  opponents.  See  Wigmore,  Evidence,  §  1491.  The 
narrower  rule  requires  independent  proof  of  the  declarant's  membership  in 
the  family  whose  inheritance  is  in  dispute.  Blackburn  v.  Crawfords,  3  Wall. 
(U.  S.)  175.  The  declarations  offered  in  the  principal  case  give  an  excellent 
illustration  of  the  dangers  of  manufactured  evidence  involved  in  the  more 
liberal  rule,  which  would  make  possible  the  establishment  of  a  claim  by  the 
claimant's  own  testimony  to  the  assertions  of  deceased  members  of  his  family. 
Such  considerations  go  far  to  justify  the  court's  adoption  of  the  more  con- 
servative view,  and  its  decision  in  favor  of  a  doctrine  somewhat  discredited 
in  the  past  would  seem  likely  to  determine  the  trend  of  future  American 
authority. 

Evidence  —  Statements  in  Public  Documents  —  Post-office  Records. 
—  To  prove  the  time  at  which  a  telegram  was  delivered,  records  kept  by  the 
post-office  officials  showing  the  times  of  the  receipt  and  delivery  of  telegrams 
were  offered.  These  records  were  preserved  only  for  a  limited  time,  and  were 
used  chiefly  for  calculating  the  messenger  boys'  fees.  The  absence  of  the 
entrant  was  not  accounted  for.  Held,  that  the  records  are  not  admissible. 
Heyne  v.  Fischel,  no  L.  T.  R.  264  (K.  B.  Div.). 

The  court  holds  that  the  absence  of  any  opportunity  for  inspection  by  the 
public  was  a  fatal  objection  to  the  admission  of  these  records  under  the  public 
document  exception  to  the  hearsay  rule.  This  doctrine  seems  well  established 
in  England,  on  the  ground  that  publicity  reduces  the  probability  of  error. 
Sturla  V.  Freccia,  L.  R.  5  A.  C.  623,  643.  This  reasoning,  however,  merely 
points  out  a  possible  advantage  from  public  access,  of  small  moment  because 
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of  the  fixed  requirement  that  the  record  must  be  kept  in  discharge  of  official 
duty,  and  it  is  submitted  that  the  limitation  is  not  a  desirable  one.  In 
the  United  States  it  has  never  been  definitely  accepted.  See  Wigmore,  Evi- 
dence, §  1634.  But  the  second  objection  taken  by  the  court,  that  the  records 
were  only  for  a  temporary  purpose  and  not  of  a  permanent  character,  is  valid, 
and  on  this  point  the  principal  case  may  be  supported.  Hegler  v.  Faulkner, 
153  U.  S.  109.  In  the  United  States,  post-office  records  have  been  generally 
considered  within  the  public  document  exception.  Gurney  v.  Howe,  9  Gray 
(Mass.)  404.  But  the  records  admitted  are  kept  by  the  direction  of  the  Post- 
Office  Department  and  the  postmaster  is  bound  to  see  that  they  are  correct  and 
to  certify  the  facts  to  the  Department.  See  Miller  v.  Boykin,  70  Ala.  469,  478. 
The  records  in  the  principal  case  would  perhaps  be  more  properly  admissible 
under  the  entry  in  the  course  of  business  exception  to  the  hearsay  rule.  But 
failure  to  account  for  the  absence  of  the  entrant  is  conclusive  against  this 
possibility.    See  Wigmore,  Evidence,  §1521. 

Executors  and  Administrators  —  Administration  —  Indebtedness  of 
Heir  to  Estate  as  Lien  on  his  Share  of  the  Realty.  —  An  heir 
owed  the  estate  more  than  the  value  of  his  distributive  share  of  the  real 
estate.  After  the  Probate  Court  had  refused  the  indebted  heir  participation 
in  the  distribution  thereof,  judgment  creditors  of  this  heir  levied  on  his  al- 
leged interest  in  the  realty.  The  other  heirs  brought  a  bill  in  equity  for  a 
decree  to  quiet  their  title  to  such  real  estate,  free  from  any  lien  on  the  part  of 
the  judgment  creditors.  Held,  that  the  relief  should  be  granted.  Stenson  v. 
Halvorson,  147  N.  W.  800  (N.  D.). 

It  is  considered  that  the  indebtedness  constitutes  a  prior  equitable  lien  upon 
the  debtor's  distributive  share  of  the  real  estate.  Admittedly  personal  prop- 
erty, which  vested  in  the  administrator,  could  be  charged  with  a  distributee's 
indebtedness,  but  at  common  law  the  rule  was  clearly  otherwise  as  to  realty, 
which  passed  directly  to  the  heir  free  of  all  charges.  See  Smith  v.  Kearney,  2 
Barb.  Ch.  (N.  Y.)  533,  547;  9  Harv.  L.  Rev.  157.  But  under  modern  statutes, 
such  as  that  in  the  principal  case,  which  treat  real  and  personal  property  alike, 
as  descendible  subject  to  administration,  many  courts  have  stretched  a  point 
to  allow  the  administrator  to  withhold  real  estate  from  an  indebted  heir. 
Streety  v.  McCurdy,  104  Ala.  493,  16  So.  686;  Oxsheer  v.  Nave,  90  Tex.  568, 
40  S.  W.  7.  This  result  is  not  without  vigorous  dissent.  Marvin  v.  Bowlby 
142  Mich.  245,  105  N.  W.  751 ;  La  Foy  v.  La  Foy,  43  N.  J.  Eq.  206,  10  Atl.  266. 
Some  courts  distinguish  between  real  estate  and  surplus  proceeds  in  adminis- 
trator's hands  from  the  sale  thereof.  Fiscus  v.  Moore,  121  Ind.  547,  23  N.  E. 
362.  This  distinction  is  probably  unsound,  for  such  funds  are  not  personal 
assets,  but  in  equity  are  still  realty,  subject  to  the  lien  of  judgment  creditors  of 
the  heir.  Cf.  Simonds  v.  Harris,  92  Ind.  505.  See  Streety  v.  McCurdy,  supra, 
687.  The  principal  case  reaches  an  equitable  and  practical  result,  and  agrees 
with  the  modem  tendency  to  abolish  the  artificial  difference  in  the  adminis- 
tration of  intestate  real  and  personal  property. 

Fixtures  —  Removal  —  Effect  of  New  Lease  on  Tenant's  Right  of 
Removal.  -—  A  tenant  in  possession  installed  agricultural  fixtures  with  the 
understanding  that  he  should  have  the  right  to  remove  them.  Subsequently 
he  took  out  a  new  lease,  which  described  the  premises  in  general  terms  and 
reserved  no  right  to  remove  the  articles  affixed.  There  was  in  addition  a  cove- 
nant to  yield  up  the  premises  in  as  good  repair  as  when  taken.  The  landlord 
now  sues  the  tenant  for  removing  the  fixtures.  Held,  that  he  cannot  recover. 
Sassen  v.  Haegle,  147  N.  W.  445  (Minn.). 

The  court  speaks  as  though  the  fixtures  remained  personalty.  Grant  this, 
and  tenant's  right  of  removal  is  imquestionable.    Probably,  however,  the  court 
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only  confuses  the  nature  of  the  tenant's  right,  which  is  historically  a  privilege 
of  severance  from  the  realty  that  the  law  has  come  to  allow  tenants  during 
their  terms.  This  confusion  is  frequently  made.  Kerr  v.  Kingsbury,  39  Mich. 
150.  Considering  the  fixtures,  then,  as  realty,  the  present  weight  of  authority 
holds  that  the  tenant,  by  accepting  a  new  lease  without  reserving  his  right  of 
removal,  conclusively  indicates  his  intention  to  abandon  that  right  and  treat 
the  fixtures  as  an  inseparable  part  of  the  premises  newly  demised.  Carlin  v. 
Ritler,  68  Ind.  418,  13  Atl.  370;  Watriss  v.  First  Bank  of  Cambridge,  124  Mass. 
571;  Sanitary  District  v.  Cook,  169  111.  184,  48  N.  E.  461.  But  the  obvious 
hardship  of  this  doctrine  has  led  many  courts  to  repudiate  it  altogether,  or  to 
whittle  down  the  scope  of  its  operation.  Kerr  v.  Kingsbury,  supra;  Second 
National  Bank  v.  Merrill,  69  Wis.  501.  Cf.  Red  Diamond  Clothing  Co.  v. 
Steidemann,  169  Mo.  App.  306,  152  S.  W.  609.  Bernheimer  v.  Adams,  70 
N.  Y.  App.  Div.  114.  See  15  Harv.  L.  Rev.  853.  Moreover,  the  doctrine 
is  never  applied  in  the  analogous  case  of  a  tenant  holding  over  by  mere 
informal  agreement.  Crandall  Investment  Co.  v.  Ulyatt,  40  Col.  35.  As  the 
right  of  severance  during  the  original  term  depended  upon  no  stipulation  in 
the  lease,  the  majority  rule  is  peculiarly  deceptive.  The  juster  test  is  one  of 
intention,  deduced  by  interpreting  the  lease  in  the  light  of  all  the  circum- 
stances —  not  merely  inferred  from  the  isolated  fact  that  tenant  technically 
"delivered  up  possession"  under  the  old  tenancy  without  reserving  his  right 
of  severance.    Wright  v.  MacDonnell,  88  Tex.  140,  30  S.  W.  907. 

Husband  and  Wife  —  Rights  of  Wife  against  Husband  —  Wife's 
Right  to  sue  Husband  for  Personal  Torts.  —  A  wife  sued  her  husband 
for  assault  and  battery  under  a  statute  providing  that  married  women  shall 
retain  the  same  legal  existence  and  legal  personality  after  marriage  as  before 
marriage.  Held,  that  the  wife  can  recover.  Fiedeer  v.  Fiedeer,  140  Pac.  1022 
(Okla.). 

A  wife  sued  her  husband  for  assault,  battery  and  false  imprisonment  under 
a  statute  placing  husband  and  wife  on  separate  bases  with  respect  to  their 
property.  Held,  that  the  wife  can  recover.  Brown  v.  Brown,  89  Atl.  889 
(Conn.). 

At  common  law  the  unity  of  husband  and  wife  prevented  either  from  main- 
taining an  action  against  the  other.  Phillips  v.  Barnet,  L.  R.  i  Q.  B.  D.  436. 
See  Stewart,  Husband  and  Wife,  §  48.  Even  under  married  woman's 
acts  the  tendency  has  been  to  deny  wives  the  right  to  sue  their  husbands  for 
personal  injuries  on  the  ground  that  the  statutes  do  not  make  this  change  in 
the  common  law  specifically  and  so  cannot  be  presumed  to  have  intended  it. 
Freethy  v.  Freethy,  42  Barb.  (N.  Y.)  641;  Thompson  v.  Thompson,  218  U.  S. 
611;  Schultz  V.  Schultz,  89  N.  Y.  644,  overruling  Schultz  v.  Schultz,  27  Hun 
(N.  Y.)  26.  A  supposed  public  policy  against  aggravating  domestic  troubles 
by  bringing  them  into  the  public  courtroom,  has  been  partly  responsible  for 
this  narrow  interpretation  of  the  statutes.  Longendyke  v.  Longendyke,  44 
Barb.  (N.  Y.)  366.  Strangely  enough,  however,  actions  between  husband 
and  wife  for  torts  to  property  seem  generally  to  be  permitted.  Smith  v. 
Smith,  20  R.  I.  556,  40  Atl.  417;  Mason  v.  Mason,  66  Hun  (N.  Y.)  386,  21 
N.  Y.  Supp.  306;  Carpenter  v.  Carpenter,  154  Mich.  100,  117  N.  W.  598.  At 
present  a  change  seems  to  be  taking  place  in  the  law.  Courts  deprecate  the 
fact  that  they  are  bound  by  authority  to  the  earlier  rule.  See  Abbe  v.  Abbe, 
22  App.  Div.  (N.  Y.)  483,  48  N.  Y.  Supp.  25;  Sykes  v.  Speer,  112  S.  W.  422 
(Tex.  Civ.  App.).  The  principal  cases  represent  the  latest  view,  namely,  that 
these  statutes  amount  to  fundamental  legislation  changing  the  status  of  mar- 
ried women  completely  and  that  the  right  to  maintain  actions  against  their 
husbands  for  torts  is  simply  a  logical  consequence  of  this  new  status.  Against 
the  adoption  of  this  broader  interpretation,  the  decisions  find  no  public  policy, 
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contending  that  the  right  of  wives  to  recover  damages  for  personal  injuries 
inflicted  by  their  husbands  will  restrain  rather  than  foster  domestic  discord. 

Injunctions  —  Nature  and  Scope  of  the  Remedy  —  Discretion  op 
THE  Court  to  Refuse  Relief  on  Grounds  of  Public  Convenience.  — 
Under  a  municipal  franchise  ordinance  a  company  had  permission  to  lay  pipes 
in  the  street  to  conduct  gas  for  heating  purposes;  but  the  ordinance  expressly 
prohibited  the  use  of  the  streets  to  supply  gas  for  lighting  purposes,  in  com- 
petition with  the  municipal  lighting  plant.  The  gas  service  given  by  the  city 
was  poor  in  quaHty.  The  city  asked  for  an  injunction  restraining  the  com- 
pany from  supplying  gas  for  lighting  purposes,  in  violation  of  its  franchise. 
Held,  that  the  injunction  should  not  be  granted,  because  of  the  inconvenience 
it  would  cause  to  the  public.  City  of  Wheeling  v.  Natural  Gas  Co.  of  West  Vir- 
ginia, 82  S.  E.  345  (W.  Va.).  ^ 

A  court  of  equity  may  consider  the  convenience  and  interests  of  others  than 
the  litigants  in  exercising  its  discretion  whether  to  grant  its  extraordinary 
relief  by  way  of  injunction.  Curran  v.  Holyoke  Water  Power  Co.,  116  Mass. 
90;  Conger  v.  New  York,  W.  S.  b^  B.  R.  Co.,  120  N.  Y.  29,  23  N.  E.  983. 
Thus  one  court  refused  relief  to  a  water  company  whose  exclusive  franchise 
was  being  unlawfully  invaded  by  a  rival  company,  on  the  ground  that  the 
city  needed  the  extra  water  supply.     Stein  v.  Bienville  Water  Supply  Co., 

32  Fed.  876.  Another  court  refused  to  protect  by  injunction  a  factory  owner, 
whose  water  supply  was  unlawfully  diverted  by  a  canal  company,  because  of 
the  importance  of  the  canal  as  an  artery  of  commerce.  Cameron  Furnace 
Co.  V.  Pennsylvania  Canal  Co.,  2  Pears.  (Pa.)  209.  Riparian  land  owners  were 
denied  relief  against  the  pollution  of  the  stream  by  a  municipal  sewer  system  on 
similar  grounds.  Grey  v.  Paterson,  60  N.  J.  Eq.  385, 45  Atl.  995.  In  England 
there  is  a  tendency,  however,  not  to  permit  questions  of  public  convenience  to 
interfere  where  the  parties  are  otherwise  clearly  entitled  to  relief.  Lloyd  v. 
London,  Chatham  and  Dover  Ry.  Co.,  34  L.  J.,  Ch.  401.  Indeed,  the  power  to 
do  so  was  vigorously  denied  by  Lord  Cranworth.  See  Broadbent  v.  Imperial 
Gaslight  Co.,  26  L.  J.,  Ch.  276,  283.    But  see  Woods  v.  Charing  Cross  Ry.  Co., 

33  Beav.  290.  American  courts  are  more  liberal  in  this  regard.  Johnson  v. 
United  Railways  Co.  of  St.  Louis,  227  Mo.  423,  127  S.  W.  63.  Gumming  v. 
Board  of  Education,  175  U.  S.  528.  The  principal  case  is  a  striking  example 
of  the  flexibihty  which  this  discretionary  power  gives  to  equitable  procedure. 
Newport  v.  Newport  Light  Co.,  14  Ky.  845,  21  S.  W.  645. 

Interstate  Commerce  —  Interstate  Commerce  Commission  —  Power 
of  the  Commission  to  Fix  Rates.  —  In  accordance  with  the  provisions  of 
the  long  and  short-haul  clause  of  the  Act  to  Regulate  Commerce,  as  amended, 
which  provides  that  a  carrier  may  not  lawfully  charge  greater  compensation 
for  a  shorter  than  for  a  longer  haul  over  the  same  line,  except  when  authorized 
by  the  Interstate  Commerce  Commission,  seventeen  carriers  applied  to  the 
Commission  for  permission  to  continue  the  rates  then  in  force,  which  in- 
volved higher  rates  to  intermediate  points  than  for  the  longer  haul  through 
to  the  coast.  The  Commission  refused  to  grant  this  petition  unqualifiedly, 
but  entered  an  order  dividing  the  country  into  zones  and  permitting  a  higher 
rate  for  the  shorter  haul,  provided  that  a  proportionate  relation  between  the 
rates  was  maintained  according  to  a  percentage  fixed  by  the  Commission  for 
each  zone.  The  carriers  refused  to  obey  this  order  and  commenced  proceed- 
ings to  enjoin  the  enforcement  of  the  section,  as  unconstitutional,  and  in  any 
event,  of  the  order,  as  invalid  under  a  proper  construction  of  the  amended  sec- 
tion. Held,  that  the  section  is  constitutional,  and  that  the  order  does  not 
exceed  the  powers  conferred  by  it  on  the  Commission.  The  Intermountain 
Rate  Cases,  234  U.  S.  476. 
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The  courts  made  the  original  long  and  short-haul  clause  to  a  large  extent 
ineffective  by  construing  the  phrase  "under  substantially  similar  circum- 
stances and  conditions"  so  that  competition  entitled  the  carrier  to  charge  a 
lower  rate  for  the  longer  haul  without  original  authorization  from  the  Com- 
mission. Texas  Pacific  Ry.  Co.  v.  Interstate  Commerce  Commission,  162  U.  S. 
197;  Interstate  Commerce  Commission  v.  Alabama  Midland  Ry.  Co.,  168  U.  S. 
144.  This  phrase  was  struck  out  by  the  1910  amendments  and  the  principal 
case  deals  with  the  constitutionality  and  effect  of  the  amended  section.  See 
36  U.  S.  Stat,  at  Large,  547.  Undoubtedly  the  power  to  fix  and  regulate 
rates  was  one  which  Congress  might  constitutionally  exercise,  but  the  vital 
question  concerns  the  validity  of  the  delegation  of  this  power  to  the  Commis- 
sion. Under  modern  conditions,  with  the  increasing  exercise  of  the  federal 
power  over  commerce,  it  has  become  necessary  and  desirable  for  Congress  to 
act  to  a  large  extent  through  such  administrative  tribunals.  See  this  issue  of 
the  Review,  p.  95.  To  deny  the  constitutionality  of  such  delegation  would 
seriously  impair  effective  federal  control.  That  the  section  of  the  Commerce 
Act  in  question  makes  a  real  delegation  of  legislative  power  to  the  Commission 
seems  indubitable,  and  the  delegation  extends  further  than  any  previous 
cases,  in  that  Congress  imposes  no  standard  but  the  general  scope  and  pur- 
poses of  the  act,  a  standard  so  vague  as  to  amount  in  practice  to  nothing  more 
than  the  discretion  of  the  Commission  itself.  New  York,  N.  H.  &"  H.  R.  Co. 
V.  Interstate  Commerce  Commission,  200  U.  S.  361.  The  nearest  approach  to 
the  principal  case  is  the  Hne  of  cases  holding  that  Congress  may  empower  the 
Secretary  of  War  to  order  the  removal  of  obstructions  to  navigation.  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  364;  Monongahela  Bridge  Co.  v.  United 
States,  216  U.  S.  177.  But  the  statute  in  these  cases  does  not  attempt  to  dele- 
gate nearly  as  extensive  powers  as  the  Commerce  Act,  for  it  lays  down  a  fairly 
definite  standard  and  empowers  the  Secretary  to  determine  whether  it  applies 
to  the  particular  circumstances.  30  U.  S.  Stat,  at  Large,  1121,  1153.  In 
sustaining  the  constitutionality  of  the  clause  involved  in  the  principal  case, 
therefore,  the  Supreme  Court  has  allowed  the  delegation  of  very  broad  powers, 
and  the  decision  will  surely  lead  to  further  delegations  to  administrative  bodies 
in  time  to  come.  The  opinion  of  the  court  purports  to  introduce  no  new  prin- 
ciple, and  in  failing  to  face  the  issue  squarely,  it  is  somewhat  unsatisfactory. 
A  more  definite  pronouncement  on  the  subject  may  be  hoped  for  in  the  near 
future. 

Master  and  Servant  —  Workman's  Compensation  Acts  —  Whether 
Occupational  Disease  is  an  "Accident."  —  The  plaintiff's  husband  died 
from  lead  poisoning  as  a  result  of  continuous  exposure  to  red  lead  in  the  de- 
fendant's factory.  The  Workmen's  Compensation  Act  of  Michigan  provides 
for  compensation  for  "personal  injuries,"  but  in  the  title  and  in  other  parts 
of  the  act,  "accidents"  is  the  only  word  used.  There  is  also  a  provision  for 
notice  "within  ten  days  after  the  occurrence  of  the  accident."  Held,  that  the 
plaintiff  is  not  entitled  to  compensation.  Adams  v.  Acms  White  Lead  6*  Color 
Works,  148  N.  W.  485  (Mich.). 

For  a  discussion  of  the  question  involved,  see  27  Harv.  L.  Rev.  766.  The 
Massachusetts  case  there  commented  on  may  be  reconciled  with  the  principal 
case  on  the  ground  that  the  statute  there  speaks  of  "injuries,"  instead  of  "ac- 
cidents," and  contains  no  provision  requiring  the  date  of  the  injury  to  be  defi- 
nitely proved.  Phraseology  similar  to  that  of  the  Michigan  statute  has  led 
to  the  same  result  in  England  as  in  the  Michigan  case.  Broderick  v.  London 
County  Council,  [1908]  2  K.  B.  807. 

Negligence  —  Duty  of  Care  —  Violation  of  Tenement  House  Statute 
requiring  Fire  Escapes.  —  A  statute  required  that  all  tenement  houses  of 
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a  certain  class  should  be  provided  with  fire  escapes,  but  unlike  the  previous 
act  gave  no  civil  action  for  a  breach.  The  defendant  inherited  a  tenement 
not  properly  equipped,  and,  in  a  fire  a  month  later,  the  plaintiff's  wife  was 
killed  as  a  result  of  the  absence  of  fire  escapes.  The  plaintiff  sued  for  negli- 
gence, but  was  allowed  to  amend  and  substitute  the  non-performance  of 
statutory  duty  as  the  basis  of  his  action.  Held,  that  he  cannot  recover  on  that 
theory.    Evers  v.  Davis,  90  Atl.  677  (N.  J.  Ct.  Err.  and  App.). 

In  this  case  the  court's  opinion  closely  follows  and  quotes  at  length  from 
Dean  Thayer's  article  in  a  recent  issue  of  the  Review.  See  27  Harv.  L.  Rev. 
317.  It  states  admirably  that  in  the  absence  of  an  express  statutory  provision 
for  civil  action,  recovery  for  a  breach  of  the  statute  depends  on  common  law 
principles  of  negligence.  But  the  statute  in  question  prescribed  an  afiirmative 
duty,  and  its  violation  was  a  nonfeasance,  so  that  evident  legislative  inten- 
tion to  create  a  new  private  duty  toward  those  for  whose  benefit  the  statute 
was  passed  is  essential.  Cowley  v.  Newmarket  Local  Board,  [1892]  A.  C.  345. 
In  view  of  the  omission  of  the  former  act's  provision  for  civil  remedy,  it  may 
well  be  doubted  whether  the  legislature  intended  to  impose  any  duty  on  the 
landlord  in  favor  of  the  tenant  or  his  family  and  change  the  common-law  rule 
of  no  liability  for  open  defects  of  the  premises  to  that  extent.  See  Land  v. 
Fitzgerald,  68  N.  J.  L.  28.  Cf.  Willy  v.  Mulledy,  7S  N.  Y.  310.  The  statute 
may  conceivably  be  regarded,  however,  as  stamping  the  maintenance  of  such 
tenements  without  fire  escapes  as  dangerous  conduct,  so  that  the  landlord 
would  be  guilty  of  positive  wrong,  and  liable  for  his  negligence  in  disregard- 
ing the  legislative  warning.  See  Dawson  dr  Co.  v.  Bingley  Urban  District 
Council,  [191 1]  2  K.  B.  149,  159.  The  fact  that  in  the  principal  case  the  land- 
lord inherited  the  premises  only  a  month  before  the  fire,  suggests  another  in- 
teresting question,  on  which  there  is  no  direct  authority.  The  nearest  analogy 
is  the  case  of  a  public  ofiicer,  excused  from  the  performance  of  a  statutory 
duty  because  the  necessary  means  were  not  furnished  him.  See  Weise  v.  Tate, 
45  111.  App.  311.  It  would  seem  likewise  proper  to  deny  recovery  against  one 
who  has  made  every  reasonable  effort  to  comply  with  the  statute,  but  has 
failed  because  of  lack  of  time.  For  his  conduct  has  been  that  of  a  reasonable 
prudent  man  with  reference  to  the  statute. 

Police  Power  —  Interest  of  Public  Health  —  Constitutionality  of 
Eugenic  Marriage  Laws.  —  A  Wisconsin  statute  forbids  the  county  clerk  to 
issue  a  marriage  certificate  to  any  male  applicant  who  does  not  produce  a 
physician's  certificate  stating  the  applicant  to  be  free  from  acquired  venereal 
diseases,  and  provides  that  the  physician's  fee  for  such  examination  shall  not 
exceed  three  dollars.  Held,  that  the  statute  is  constitutional.  Peterson  v. 
Widule,  147  N.  W.  966  (Wis.). 

A  discussion  of  the  case  in  the  lower  court  will  be  found  in  27  Harv.  L.  Rev. 
573.  Under  the  upper  court's  construction  of  the  statute,  it  does  not  require  a 
laboratory  test  as  the  basis  of  the  certificate,  and  the  law  therefore  ceased  to  be 
objectionable  as  an  unreasonable  restriction  on  the  right  to  marry. 

Police  Power  —  Nature  and  Extent  —  Federal  Protection  of  Mi- 
gratory Birds.  —  An  act  of  Congress  declared  that  migratory  birds  were 
under  the  protection  of  the  federal  government  and  authorized  the  Depart- 
ment of  Agriculture  to  make  regulations  in  regard  to  hunting  them.  The 
defendant,  indicted  for  violation  of  one  of  these  regulations,  challenges  the 
constitutionality  of  the  act.  Held,  that  the  act  is  unconstitutional.  United 
States  V.  Shauver,  214  Fed.  154  (Dist.  Ct.,  E.  D.,  Ark.). 

As  representative  of  the  people,  each  state  controls  fish  and  game  within 
its  borders.  Geer  v.  Connecticut,  161  U.  S.  519;  In  re  Mattson,  69  Fed.  535. 
But  when  game  leaves  the  state,  its  sovereignty  ceases.    See  Behring  Sea  Ar- 
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hitrators^  Decision,  32  Am.  L.  Reg.  909.  Game  that  migrates  from  state  to 
state  is  thus  constantly  passing  from  the  sovereignty  of  one  state  into  that  of 
another.  Such  a  situation  could  be  most  effectively  regulated  by  the  federal 
government,  but  it  seems  clear  that  the  statute  in  the  principal  case  is  beyond 
its  powers.  The  federal  government  does  not  have  sovereignty  over  the  game, 
neither  is  there  any  legal  principle  authorizing  the  nation  to  assume  powers 
because  it  can  exercise  them  better  than  the  states.  Moreover,  though  the 
federal  power  over  interstate  commerce  covers  more  than  mere  sales,  and  might 
conceivably  come  to  include  journeyings  of  citizens  from  state  to  state,  the 
step  from  that  to  the  uncontrolled  movements  of  wild  game  is  a  very  long 
one.  It  would  seem  that  the  worthy  purpose  of  this  statute  must  be  carried 
out  in  some  other  way,  either  by  exercise  of  the  taxing  power  or  by  constitu- 
tional amendment. 

Police  Power  —  Regulation  of  Trades,  Professions  and  Business  — 
Regulation  of  Rates:  Fire  Insurance.  — A  Kansas  statute  (Session  Laws 
of  1909,  c.  152,  §  3)  authorized  the  superintendent  of  insurance  to  establish 
reasonable  rates  for  fire  insurance  companies.  Held,  that  it  is  constitutional. 
German  Alliance  Ins.  Co.  v.  Lewis,  34  Sup.  Ct.  612. 

For  a  discussion  of  the  principles  involved,  see  Notes,  p.  84. 

Public  Service  Companies  —  Regulation  of  Public  Service  Com- 
panies—  Telephone  Companies:  Commission's  Order  Compelling  Phy- 
sical Connections.  —  The  plaintiff  company,  operating  long  distance  tele- 
phone lines  in  various  states  and  maintaining  a  limited  telephone  service  in 
a  hotel,  was  ordered  by  the  Oregon  railroad  commission  to  make  physical 
connection  with  a  local  telephone  company  which  had  telephones  in  each 
room  of  the  hotel  so  that  both  systems  might  be  used  interchangeably  by  the 
hotel.  Held,  that  the  order  is  valid.  Pacific  Tel.  6°  Tel.  Co.  v.  Wright-Dick- 
inson Hotel  Co.,  214  Fed.  666  (Dist.  Ct.,  Ore.). 

This  case  supports  the  correct  view,  that  the  order  is  to  be  sustained  as  a 
reasonable  regulation  of  undertakings  affected  with  a  pubHc  interest,  and  not 
held  void  as  an  attempted  exercise  of  the  power  of  eminent  domain  without 
proper  compensation.  For  a  criticism  of  a  contrary  case,  see  27  Harv.  L. 
Rev.  687. 

Railroads  —  Regulation  of  Rates  —  Power  of  Interstate  Commerce 
Commission  over  Intrastate  Rates  —  "  Shreveport  Rate  Cases."  — 
Railroads  running  between  Shreveport,  La.,  and  Houston  and  Dallas,  Tex., 
maintained  higher  rates  between  Shreveport  and  Texas  points  than  for  corre- 
sponding distances  within  Texas.  The  Interstate  Commerce  Commission  found 
that  this  constituted  unjust  discrimination  in  favor  of  intrastate  traffic.  It 
then  fixed  maximum  interstate  rates,  and  ordered  the  carriers  to  equalize  their 
intrastate  and  interstate  rates.  The  Railroad  Commission  of  Texas  had  es- 
tablished intrastate  rates  lower  than  the  new  maximum  rates,  and  the  Com- 
merce Court  held,  on  appeal,  that  the  carriers  could  disregard  this  intrastate 
schedule,  and  increase  those  rates  to  correspond  with  the  order.  The  carriers 
then  attacked  the  validity  of  the  order  in  the  Supreme  Court.  Held,  that  the 
order  be  sustained.  Houston,  E.  6*  W.  T.  Ry.  Co.  v.  United  States,  234 
U.  S.  342. 

The  court  upholds  the  order  as  within  the  power  of  the  Interstate  Commerce 
Commission  to  regulate  the  relation  between  interstate  and  intrastate  rates  so 
as  to  prevent  unjust  discrimination  against  interstate  commerce.  For  a  dis- 
cussion of  the  questions  involved,  see  an  article  on  page  34  of  this  issue  of  the 
Review.  Similar  questions  were  discussed  in  the  comment  and  leading  article 
on  the  Minnesota  Rate  Cases.    See  24  Harv.  L.  Rev.  679;  27  id.  14. 
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Restraint  of  Trade  —  Sherman  Anti-Trust  Law  —  "International 
Harvester  Case."  —  A  petition  for  dissolution  was  brought  by  the  United 
States  against  the  International  Harvester  Co.  alleging  that  the  corporation 
constituted  a  combination  in  restraint  of  trade  and  a  monopoly.  The  Com- 
pany had  been  organized  in  1902  out  of  six  independent  and  competing  com- 
panies, and  controlled  between  80  and  85  per  cent  of  the  harvesting  machinery 
output.  No  attempt  to  control  prices,  stifle  competitors,  or  interfere  otherwise 
with  trade  was  proved.  Held,  that  the  defendant  be  dissolved.  United 
States  V.  International  Harvester  Co.,  214  Fed.  987  (Dist.  Ct.,  Minn.). 

The  question  of  whether  this  case  is  a  proper  application  of  the  rule  laid 
down  in  the  Standard  Oil  and  Tobacco  Cases,  is  taken  up  in  this  issue  of  the 
Review,  p.  87. 

Sales  —  Risk  or  Loss  —  Effect  of  Buyer's  Right  of  Inspection.  — 
The  plaintiff  agreed  to  sell  and  deliver  a  consignment  of  boxes  f.o.b.  place  of 
shipment,  and  shipped  the  goods  in  conformity  with  the  contract.  Before  the 
buyer  had  had  opportunity  to  inspect  the  boxes,  they  were  washed  overboard 
and  destroyed.  The  plaintiff  now  sues  for  the  price  of  the  goods.  Held,  that 
he  can  recover.    Skinner  v.  James  Griffiths  &'  Sons,  141  Pac.  692  (Wash.). 

On  sales  of  goods  which  the  seller  is  authorized  to  deliver  to  a  carrier,  title 
passes  to  the  buyer  on  delivery  to  the  carrier,  if  delivery  is  made  in  accordance 
with  the  authority  given.  The  buyer's  right  of  inspection  then  serves  to  deter- 
mine whether  title  has  so  passed,  and  operates  as  a  condition  precedent,  not 
to  the  passing  of  title,  but  merely  to  the  payment  of  the  price.  Murphy  v. 
Sagola  Lumber  Co.,  125  Wis.  363,  103  N.  W.  1113.  See  Williston,  Sales, 
§§  278,  473.  Cf.  Gifen  V.  Selma  Fruit  Co.,  5  Cal.  App.  50,  84  Pac.  885.  The 
risk  of  loss  is  therefore  on  the  buyer,  if  the  seller  has  shipped  in  conformity 
with  the  contract,  although  the  buyer  has  been  unable  to  inspect.  Magee  v. 
Billingsley,  3  Ala.  679,  698;  Virginia  Kid  Co.  v.  New  Castle  Leather  Co.,  89  Atl. 
367  (Del.).  The  principal  case  is  an  unusually  clear  statement  of  this  rule, 
which  is  now  generally  adopted.  Cases  where  delivery  is  to  be  made  to  the 
buyer  must,  however,  be  distinguished.  For  there  the  buyer's  assent  to  take 
delivery  is  essential,  and  his  right  of  inspection  operates  as  a  condition  prece- 
dent to  the  transfer  of  title.  McNeal  v.  Braun,  53  N.  J.  L.  617,  23  Atl.  687. 
Again,  there  is  authority  declaring  that  where  there  is  express  reservation  of  the 
right  of  inspection,  title  does  not  pass  until  inspection  by  the  buyer.  Phcenix 
Packing  Co.  v.  Humphrey  Ball  Co.,  58  Wash.  396,  401,  108  Pac.  952,  954. 
See  Livesley  v.  Johnston,  45  Ore.  30,  43,  76  Pac.  946,  949. 

But  these  cases  construe  the  reservation  as  a  reservation  of  the  passage  of 
title  and  do  not  deny  the  general  principle. 

Sales  —  Time  of  Passing  of  Title  —  Sale  of  Standing  Trees.  —  The 
defendant  executed  an  instrument  under  seal  which  purported  to  sell  growing 
trees  to  the  plaintiff  and  to  give  him  two  years  in  which  to  cut  and  remove 
them.  At  the  expiration  of  the  period,  the  defendant  claimed  the  timber, 
cut,  but  not  removed.  The  plaintiff  brought  trover  against  the  defendant. 
Held,  that  he  cannot  recover  on  the  ground  that  title  passed  only  to  timber 
removed  within  the  period  limited.    Smith  v.  Ramsey,  82  S.  E.  189  (Va.). 

Under  a  similar  agreement  the  vendee  removed  tunber  after  the  time  limit 
had  expired.  The  vendor  brought  suit  for  the  timber  so  removed.  Held,  that 
he  can  recover,  on  the  ground  that  the  vendee's  title  was  subject  to  defeasance 
as  to  timber  not  removed  within  the  term.  Bond  v.  Ungerecht,  167  S.  W. 
1 116  (Tenn.). 

Instruments  of  sale  of  standing  trees,  containing  a  clause  limiting  the  time 
in  which  the  vendee  may  cut  and  remove  them,  have  been  given  various  con- 
structions.   On  one  view,  the  clause  is  a  covenant  and  absolute  title  passes. 
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Zimmerman  Mfg.  Co.  v.  Daffin,  149  Ala.  380,  42  So.  858.  If  timber  is  removed 
after  the  period,  the  vendor's  remedy  is  for  breach  of  covenant  or  in  trespass, 
but  the  value  of  the  trees  is  not  a  part  of  the  damages.  Courts  of  equity  how- 
ever will  not  require  the  vendor  to  permit  the  trespass.  Peirce  v.  Finerty,  76  N. 
H.  38,  76  Atl.  194.  Support  has  been  given  this  construction  because  it  is 
claimed  that  no  forfeiture  is  involved.  See  17  Harv.  L.  Rev.  411.  A  second 
view,  that  of  the  Virginia  case,  regards  the  clause  as  a  condition  precedent 
with  title  passing  only  to  those  trees  cut  and  removed  within  the  period. 
Boisauhin  v.  Reed,  2  Keyes  (N.  Y.)  323,  i  Abb.  Dec.  161.  This  is  scarcely  the 
intention  of  the  parties  as  expressed  in  the  absolute  terms  of  the  conveyance. 
The  Tennessee  case  adopted  the  third,  and  most  preferable  view,  that  the 
clause  is  a  condition  subsequent  and  that  title  passes  subject  to  defeasance  as 
to  timber  not  removed  within  the  time  limit.  Allen  b'  Nelsom  Mill  Co.  v. 
Vaughn,  57  Wash.  163,  106  Pac.  622.  This  construction  fulfils  the  intention 
of  the  parties  without  violating  the  language  of  the  instrument  and 
avoids  a  situation  where  a  legal  title  can  only  be  asserted  by  means  of  a 
trespass. 

Taxation  —  General  Limitations  on  the  Taxing  Power  —  State  Tax- 
ation ON  THE  Proceeds  of  Interstate  Commerce.  —  A  Texas  statute  [Act 
30th,  Leg.  (ist  Ex.  Sess.)  c.  18]  imposed  upon  each  terminal  company  doing 
business  in  the  state  "an  occupation  tax"  "equal  to  one  per  cent  of  the  total 
amount  of  its  gross  receipts  from  all  sources  whatever."  This  tax  was  stated 
to  be  in  excess  of  all  other  taxes,  but  those  paying  it  were  to  be  relieved  from 
the  operation  of  former  enactments  imposing  "occupation"  taxes  and  a  tax 
upon  intangible  assets.  Defendant,  an  interstate  company,  contests  the  tax. 
Held,  that  the  statute  is  constitutional.  State  v.  Houston  Belt  ^  Terminal 
Ry.  Co.,  166  S.  W.  ^2>  (Tex.  Civ.  App.). 

For  a  discussion  of  this  case  in  the  light  of  the  various  United  States  Supreme 
Court  holdings  on  the  subject,  see  Notes,  p.  93. 

Witnesses  —  Competency  —  Competency  of  a  Presiding  Judge  as 
Witness.  —  One  of  the  presiding  justices  voluntarily  took  the  stand  and 
testified  why  a  certain  licensing  committee,  of  which  he  had  been  a  member, 
had  referred  the  hearing  to  the  body  then  sitting.  Held,  that  the  refusal  of  the 
license  be  affirmed.  Semhle,  that  the  justice  was  not  a  competent  witness. 
Mitchell  V.  Justices  of  Croydon,  30  T.  L.  R.  526,  20  Wkly.  Notes,  225. 

A  judge  may  always  testify  in  a  cause  where  he  is  not  sitting,  as  to  the  pro- 
ceedings before  him  at  another  trial.  State  v.  Duffy,  57  Conn.  525, 18  Atl.  791. 
But  a  judge  cannot  be  required  to  give  testimony  at  a  trial  over  which  he  pre- 
sides. State  V.  De  Maio,  69  N.  J.  L.  590,  55  Atl.  644;  Reno  Mill  df  Lumber  Co. 
V.  Westerfield,  26  Nev.  332,  67  Pac.  961,  69  Pac.  899.  Early  English  practice, 
however,  seems  to  have  considered  a  presiding  judge  a  competent  witness. 
Trial  ofOates,  10  How.  St.  Tr.  1079, 1142;  Trial  of  Stafford,  7  How.  St.  Tr.  1293, 
1413,  1442.  Subsequently  doubts  as  to  the  propriety  of  this  were  expressed. 
See  Duke  of  Buccleuch  v.  Metropolitan  Board,  L.  R.  5  H.  L.  418,  433;  Rebina 
V.  Petrie,  20  Ont.  317,  323.  In  America,  in  the  absence  of  statutes,  the  weight 
of  authority  is  that  one  of  the  presiding  justices  is  not  a  competent  witness. 
Morss  V.  Morss,  11  Barb.  (N.  Y.)  510.  Various  reasons  have  been  given, 
among  others,  that  there  would  be  no  one  to  swear  him,  that  he  would  have 
to  pass  on  the  admissibility  of  his  own  evidence,  and  that  he  could  not  be 
held  for  contempt.  Baker  v.  Thompson,  89  Ga.  486,  15  S.  E.  644;  Martland  v. 
Zanga,  14  Wash.  92,  44  Pac.  117;  People  v.  Miller,  2  Park.  Cr.  (N.  Y.)  197. 
But  statutes  in  many  states  allow  the  judge  to  testify.  See  Chamberlayne, 
Evidence,  p.  747.  It  is  then  at  his  discretion  to  proceed,  or  to  suspend  the 
trial  until  another  judge  can  be  secured.    State  v.  Houghton,  45  Ore.  no,  75 
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Pac.  887.  The  principal  case,  it  is  true,  is  confessedly  based  on  no  direct  au- 
thority in  England.  But,  in  general,  assumption  of  the  dual  capacity  of  judge 
and  witness  seems  absolutely  improper.   But  see  Wigmore,  Evidence,  §  1909. 

'^iTNESSES  —  Privileged    Communications  —  Physician:    Waiver    by 

A:^owiNG  One  of  Several  Physicians  to  Testify.  —  The  prosecutrix  per- 

rtted  one  of  three  physicians  who  had  treated  her  for  the  same  trouble  at 

)out  the  same  time  to  testify  concerning  the  nature  of  her  ailment.    The 

fefense  then  offered,  over  the  objection  of   the  state,  the  testimony  of  the 

>ther  two  physicians  on  the  same  point.     Held,  that  the  privilege  had  been 

^waived.     State  v.  Long,  165  S.  W.  748  (Mo.). 

The  court  takes  the  position  that  by  permitting  one  of  her  physicians  to 
testify  as  to  the  nature  of  her  ailment,  the  patient  abandoned  her  privilege  as 
to  all  physicians  who  treated  her  for  the  same  trouble.  It  is  true  that  by  allow- 
ing his  physician  to  testify,  the  patient  waives  his  privilege  as  to  that  physician 
at  this  and  probably  at  subsequent  trials.  Marquardt  v.  Brooklyn  Heights  R. 
Co.,  126  App.  Div.  272,  no  N.  Y.  Supp.  657;  McKinney  v.  Grafid  Street  P.  P. 
&  F.  R.  Co.,  104  N.  Y.  352,  10  N.  E.  544.  And  calling  one  of  several  con- 
sulting physicians  will  work  a  waiver  of  the  privilege  as  to  all  present  at  the 
consultation.  Morris  v.  New  York,  O.  &•  W.  Ry  Co.,  148  N.  Y.  88,  42  N.  E. 
410.  None  of  these  cases,  however,  justifies  the  result  reached  in  the  prin- 
cipal case.  The  mere  preservation  of  secrecy  is  not  the  sole  object  of  the 
privilege,  else  the  courts  would  not  generally  agree  that  the  patient  may  him- 
self make  public  the  nature  of  his  ailment  without  thereby  waiving  the  privi- 
lege. McConnell  v.  City  of  Osage,  80  la.  293,  45  N.  W.  550.  Cf.  Epstein  v. 
Pennsylvania  Ry.  Co.,  250  Mo.  i,  156  S.  W.  699.  Its  true  purpose  is  to  protect 
confidential  communications  between  physician  and  patient.  The  effective 
protection  of  such  confidences  requires  that  each  physician,  or  set  of  physicians, 
be  considered  a  distinct  unit,  and  that  a  waiver  of  the  privilege  as  to  one  should 
not  prevent  its  assertion  to  prevent  the  disclosure  of  confidential  communi- 
cations to  another.  The  weight  of  authority  is  to  this  effect,  and  opposed  to 
the  principal  case.  Pennsylvania  Mutual  Life  Ins.  Co.  v.  Wiles,  100  Ind.  92; 
Barker  v.  Cunard  S.  S.  Co.,  91  Hun  495,  36  N.  Y.  Supp.  256.  The  privilege 
in  question  has  been  severely  criticised,  and  a  logical  application  of  it  may 
sometimes  work  injustice.  See  Wigmore,  Evidence,  §  2380;  10  Medico- 
Legal  Journal,  7,7,.  But  the  remedy  in  such  case  lies  with  the  legislature, 
not  in  an  arbitrary  destruction  of  the  privilege  by  the  courts.  See  Renihan  v. 
Demien,  103  N.  Y.  573,  580". 
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Handbook  of  the  Law  of  Municipal  Corporations.    By  Roger  W.  Cooley, 
LL.M.    St.  Paul:  West  Publishing  Co.     1914.     pp.  xii,  711. 

In  this  book  Professor  Cooley  has  gathered  together  and  placed  in  readable 
form  the  ordinary  things  about  municipal  corporations.  It  is  a  good  book, 
with  the  merits  and  some  defects  found  in  the  books  of  its  class:  clear  state- 
ment of  elementary  principles,  full  citation  of  cases,  not  much  discussion  and 
little  attempt  to  develop  fundamental  principles  or  to  criticise  decisions. 
Nice  discriminations  are  not  to  be  expected,  and  contradictory  statements 
are  sometimes  found;  but  frequent  references  to  other  treatises,  and  especially 
to  Dillon's  standard  work,  show  that  the  author  usually  stands  on  safe  ground. 
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An  example  of  these  qualities  is  Professor  Cooley's  treatment  of  the  differ- 
ence between  governmental  and  other  powers  of  a  municipal  corporation. 
The  author,  following  the  current  practice,  groups  all  powers  as  governmental 
and  municipal;  a  grouping  which  either  confuses  the  distinction  between  public 
and  commercial  municipal  powers,  or  omits  altogether  the  latter  class.  Among 
governmental  powers,  the  power  to  extinguish  fires  is  included  (p.  137),  ap- 
parently for  no  reason  except  that  the  city  is  not  liable  for  a  wrong  done  in 
the  exercise  of  the  power;  while  on  the  other  hand,  he  is  forced  to  class  streets 
and  sewers,  along  with  public-service  activities,  among  municipal  powers. 
Parks  he  classes  among  municipal  activities  (p.  367),  though  it  is  pretty  clear 
that  a  city  is  not  liable  for  a  defect  in  a  park.  He  then  (neglecting  apparently 
all  the  cases  where  the  city  is  not  liable  in  tort)  lays  down  the  principle  that 
the  liability  of  a  municipal  corporation  in  tort  is  in  most  cases  based  upon  the 
doctrine  respondeat  superior.  For  this  statement  no  authority  is  cited,  and  it 
seems  clear  that  this  doctrine,  based  on  the  principal's  advantage  from  the 
agent's  act  in  business  agency,  has  no  application  to  a  principal  who  is  execut- 
ing a  public  trust. 

For  many  purposes  a  handbook  like  this  may  be  much  more  useful  than  an 
elaborate  four-  or  five- volume  work;  and  though  some  of  the  important  topics 
are  sketchily  treated,  the  book  is  trustworthy  as  a  whole. 

J.  H.  B. 


Polarized  Law:  three  lectures  on  Conflicts  of  Law  delivered  at  the  Uni- 
versity of  London,  by  T.  Baty,  D.C.L.,  LL.D.  London:  Stevens  & 
Haynes,  19 14.    pp.  xv,  210. 

The  principle  upon  which  these  lectures  were  constructed  was,  to  pass  briefly 
over  the  greater  part  of  the  subject,  and  to  treat  with  thoroughness  a  few 
topics  of  special  interest  to  the  lecturer.  Topics  so  treated  are:  nationality, 
marriage,  divorce  and  marital  property,  and  foreign  theories  of  private  inter- 
national law.  The  discussion  of  these  subjects  is  illuminated  throughout  by 
Dr.  Baty's  shrewdness,  acuteness  and  felicity  of  statement.  If,  like  a  greater 
scholar,  he  permits  himself  the  use  of  strange  words  to  characterize  familiar 
things  we  have  learned  to  forgive  and  forget  it. 

The  topic  usually  called  in  our  law  the  Conflict  of  Laws  is,  he  says,  abso- 
lute rights  viewed  through  the  medium  of  a  particular  law  —  i.e.,  polarized. 
He  correctly  and  forcibly  argues  that  English  rules  "for  the  occasional  appli- 
cation of  foreign  law  instead  of"  English,  as  he  defines  the  subject,  is  a  branch 
of  the  law  of  England.  His  reasons  for  discarding,  as  regulator  of  personal 
relations,  the  national  law  of  a  person  for  the  law  of  his  domicil  are  well  chosen 
and  convincingly  expressed.  His  criticism  of  the  cases  of  De  Nicols  v.  Curlier 
is  refreshingly  frank.  The  reviewer  cannot  agree,  however,  with  his  understand- 
ing of  the  law  of  marriage  or  of  divorce.  His  statement  that "  divorce  is  a  quasi- 
criminal  process"  hardly  represents  common-law  authorities.  His  discussion 
of  the  unsatisfactory  doctrine  of  the  "renvoi"  leaves  little  to  be  desired. 

A  very  useful  portion  of  the  book  is  the  Appendix,  containing  a  translation 
of  the  Hague  Private-Law  Conventions.  American  lawyers  cannot  take 
them  seriously,  are  rather  amused  when  Weiss  and  other  civilians  rail  at  our 
refusal  to  join  in  them,  and  are  unmoved  when  France  withdraws  her  assent; 
but  the  conventions  represent  much  time  and  thought  on  the  part  of  the  ablest 
European  scholars,  and  one  is  glad  to  have  them  in  a  trustworthy  English 
translation.  j.  h.  b. 
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SciNTiLLAE  Juris  (Sixth  Edition)  and  Meditations  in  the  Tea  Room  (Fourth 
Edition).  By  the  Hon.  Mr.  Justice  DarUng,  with  a  prefatory  note  by 
the  Rt.  Hon.  Sir  Edward  Clark,  K.C.,  London:  Stevens  and  Haynes. 
1914.     pp.  xii,  209. 

The  pubhshers  have  earned  the  gratitude  of  the  younger  generation  of 
lawyers  by  bringing  out  a  new  edition  of  the  Scintillae.  Since  1877,  when  the 
first  edition  appeared  anonymously,  this  little  book  has  been  a  constant 
source  of  recreation  and  delight  to  the  profession.  Although  written  for  the 
special  edification  of  the  English  bar,  when  Brett,  Bramwell  and  Kelly,  whose 
judicial  characteristics  are  satirized  in  the  essay  *'0f  Judges"  were  familiar 
figures  on  the  bench,  most  of  the  Scintillae  are  still  crisp  and  sparkling  as  ever. 
The  passages  on  examination  and  cross-examination,  witnesses  and  evidence, 
are  fertile  with  suggestions  for  the  young  American  advocate. 

The  Meditations  in  the  Tea  Room,  which  are  combined  with  the  Scintillae 
in  this  volume,  are  scarcely  so  familiar  to  American  readers.  For  their  benefit 
it  should  be  noted  that  the  seat  of  the  "Meditations"  is  the  tea  room  of  the 
House  of  Commons,  an  atmosphere  which  gives  the  theme  to  the  reflections. 
This  book  also  was  first  published  anonymously,  and  we  are  assured  in  a 
preface  that  it  appeared  some  years  before  the  author  was  elected  to  Parlia- 
ment. The  fact  is  a  convincing  bit  of  testimony  to  the  closeness  with  which 
the  secret  of  authorship  was  guarded,  for  the  delicately  pointed  shafts  which 
the  young  barrister  directed  against  measures  and  ideas  that  were  popular 
with  the  English  electorate  both  in  that  day  and  this  make  the  book,  not- 
withstanding its  merciless  exposure  of  humbug,  a  daring  tract  to  come  from 
the  pen  of  an  aspirant  to  office.  A  flavor  of  cynicism  running  through  the 
essays  must  have  persuaded  most  readers  that  the  work  was  what  it  pur- 
ported to  be:  the  mature  reflections  of  a  private  member  of  long  standing, 
with  a  keen  eye  and  sharp  tongue  trained  on  the  shams  of  democracy. 

C.   B. 

The  Divine  Right  of  Kings.  By  John  Neville  Figgis.  Second  Edition. 
Cambridge:  The  University  Press.     19 14.     pp.  xi,  401. 

Any  extended  reference  to  the  second  edition  of  this  work  which  first  ap- 
peared in  1896  is  at  this  time  unnecessary  on  account  of  the  well-established 
position  which  it  has  already  been  accorded  in  the  library  of  political  philos- 
ophy. Little  change  has  been  made  in  the  original  text,  although  the  author 
frankly  concedes  some  historical  shortcomings  and  confesses  his  conversion 
from  the  "Austinian  idol."  Three  essays  have,  however,  been  added  which 
in  some  measure  expand  the  ideas  of  the  original  volume.  These  are  "Aaron's 
Rod  Blossoming  or  Jus  Divinum  in  1646,"  delivered  as  an  address  in  the 
University  of  Leeds  in  1913;  "Erastus  and  Erastianism,"  which  first  appeared 
in  the  Journal  of  Theological  Studies  in  1900;  and  "Bartolus  and  the  De- 
velopment of  European  Political  Ideas,"  reprinted  from  the  Transactions  of 
the  Royal  Historical  Society  of  1905.  These,  with  the  original  appendices  and 
a  working  index,  complete  a  volume  still  justified,  if  for  no  other  reason,  by  its 
effort  to  define  and  create  a  proper  contemporary  attitude  of  mind  toward 
what  we  are  too  prone  to  dismiss  as  the  more  or  less  impossible  theories  of 
bygone  days.  s.  c.  m. 

A  Digest  of  the  Law  and  Practice  relating  to  Local  Government  in 
England  and  Wales  (including  London).  By  Arthur  D.  Dean  and  E. 
J.  Rimmer.     London:  Butterworth  and  Company.     1914.     pp.  xx,  303. 

This  work,  in  the  words  of  the  authors,  is  intended  to  provide  a  book  "m 
every  way  suitable  for  students,  officials  and  councillors  aUke."    One's  opinion 
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of  it  will  accordingly  depend  to  a  considerable  extent  on  what  one  considers 
in  every  way  suitable  for  students,  officials  and  councillors  alike.  The  work 
is  divided  into  five  books.  The  first,  being  introductory,  dismisses  the  ques- 
tion of  the  growth  of  local  government  and  some  discussion  of  the  nature  of 
local  and  central  government  in  nine  pages.  Book  II  describes  sixteen  local 
authorities,  their  constitutions  and  function,  in  about  fifty  pages.  Book  III 
devotes  seven  pages  to  the  government  departments  having  jurisdiction  in 
local  government  affairs.  Book  IV,  which  constitutes  the  bulk  of  the  volume, 
deals  in  considerable  detail  with  the  legal  powers  and  duties  of  local  authori- 
ties under  such  divisions  as  administration,  public  health,  education,  insur- 
ance, finance,  municipal  works  and  undertakings,  etc.  Book  V  deals  with  the 
local  government  of  London  in  about  fifteen  pages.  The  work  is  essentially  a 
digest  of  the  law  relating  to  local  government  and  the  lay  reader  in  search  of 
a  full  description  of  local  institutions  would  require  some  supplementary  in- 
formation: Tables  of  statutes  and  cases,  together  with  a  good  index,  have  been 
incorporated.  s.  c.  m. 
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MUTUALITY  AND    CONSIDERATION 


^TpHE  underlying  principle  of  consideration  would  seem  to  be 
-■-  negative,  —  a  denial  that  ordinarily  there  is  sufficient  reason 
why  gratuitous  promises  should  be  enforced.  From  a  nude  pact  no 
obhgation  arises.  The  courts  have  not  felt  impelled  to  extend  a 
remedy  to  one  who  seeks  to  get  something  for  nothing.  English 
law  accordingly  will  not  usually  enforce  a  promise  unless  it  is 
given  for  value,  or  the  promise  of  value,  i.  e.,  something  which  the 
law  must  assume  to  be  of  some  value  to  the  promisor  and  which 
the  parties  make  the  subject  of  bargain  or  exchange.^ 

Some  classes  of  gratuitous  promises,  however,  may  properly 
be  deemed  binding  as  having  other  good  grounds  of  enforcement 
than  consideration  in  the  sense  of  value  received.  Such  are  formal 
promises  under  seal.  So  promises  of  gifts  which  induce  action  in 
reliance  thereon,  although  born  naked  into  the  world,  may  become 
swaddled  after  birth  in  what  may  be  termed  a  quasi-estoppel} 

*  2  Pollock  and  Maitland,  History  of  English  Law,  pp.  211,212.  In  the  early  Roman 
law  a  gratuitous  promise  was  only  enforceable  if  made  under  all  the  solemnities  of  a 
formal  contract.  Girard,  Droit  Remain,  p.  608.  In  modem  German  law  a  similar 
requirement  exists,  and  an  agreement  by  which  a  future  gift  is  promised  is  invalid 
unless  made  by  a  public  act.  Schuster,  German  Civil  Law,  §§  97,  200.  Thus  the 
underlying  principles  of  other  legal  systems  are  more  similar  to  our  own  than  is  usually 
admitted. 

2  Recognized  by  many  courts,  for  example,  where  steps  are  taken  and  expenditures 
are  incurred  on  the  faith  of  a  charitable  subscription.    11  Mich.  L.  Rev.  425;  7  Com- 
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So  promises  based  on  moral  obligations  of  a  not  too  diaphanous  sort 
are  coming  more  and  more  to  be  regarded  as  having  a  decent  vest- 
ment.^ Except  in  these  classes  of  cases,  however,  the  common  law 
modestly  decKnes  to  enforce  a  promise  unless  made  by  way  of 
bargain  in  return  for  value  present  or  future.  The  traditional 
theory  (or  superstition),  with  which  I  venture  to  differ,  insists  on  a 
finding  of  present  value  actually  received  in  bilateral  as  well  as 
unilateral  contracts.  May  we  not  more  satisfactorily  explain  the 
consideration  element  of  bilateral  contracts  as  residing  in  mutuality 
or  reciprocity  of  engagement,  and  the  nature  of  the  transaction 
as  non-gratuitous?  In  other  words,  should  we  not  frankly  recog- 
nize that  promises  may  be  bought  upon  credit  as  well  as  for  cash 
or  value  received? 

In  a  recent  article,  supplementary  to  his  noteworthy  article  of 
twenty  years  before.  Professor  Williston  has  surveyed  anew  the 
theory  of  consideration  in  bilateral  contracts  and  has  advanced  a 
renovated  definition  of  such  consideration.^  Coming  from  so 
authoritative  a  source  his  carefully  elaborated  formula  deserves, 
and  will  no  doubt  receive,  wide  attention. 

The  result  of  Professor  WiUiston's  argument,  supported  by  a 
learned  array  of  authorities,  is  *'that  no  briefer  definition  of  suf- 
ficient consideration  in  a  bilateral  contract  can  be  given  than  this: 
Mutual  promises  each  of  which  assures  some  act  or  forbearance  that 
will  hey  or  apparently  may  he,  detrimental  to  the  promisor  or  hene- 
ficial  to  the  promisee,  and  neither  of  which  is  rendered  void  hy  any 
rule  of  law  other  than  that  relating  to  consideration,  are  sufficient 
consideration  for  one  another.'" 

As  a  great  admirer  of  Professor  Williston,  both  personally  and 
as  a  teacher  and  writer,  I  regret  to  find  myself  in  disagreement 
with  him  in  any  particular.  I  am  indeed  in  substantial  agreement 
with  him  as  to  the  authorities  and  the  practical  results.     I  feel 

mercial  Laws  of  the  World,  p.  8i;  Brokaw  v.  McElroy,  143  N.  W.  1087  (Iowa, 
1913);  Y.  M.  C.  A.  V.  Estill,  140  Ga.  291,  78  S.  E.  1075  (1913);  see  note,  48 
L.  R.  A.  N.  s.  783. 

'  Recognized  by  some  courts  when  based  on  moral  obligation  arising  from  unjust 
enrichment  by  the  receipt  of  a  material  benefit,  or  arising  from  the  infliction  of  a 
material  loss,  being  an  extension  of  the  principles  of  quasi-contract,  where  a  tangible 
moral  duty  is  recognized  by  express  promise.  7  Commercial  Laws  of  the  World, 
p.  85;  note  to  Muir  v.  Kane,  26  L.  R.  A.  n.  s.  519,  532. 

*  27  Harv.  L.  Rev.  503;  cf.  8  Harv.  L.  Rev.  27. 
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called  upon,  however,  to  dissent  from  his  explanation  and  theory 
of  those  results,  especially  as  he  has  inadvertently,  in  a  passing 
reference  to  an  article  by  me,'^  stated  in  a  somewhat  misleading 
way  my  theory  of  the  element  of  consideration  in  bilateral  con- 
tracts, and  by  a  knock-down  argument  demoUshed  a  man  of  straw. 

As  I  view  it,  the  doctrine  of  consideration  is  an  attempt  to 
generahze  and  reduce  to  a  rule  or  formula  that  mutuality  or  reci- 
procity which  must  exist  in  an  agreement  to  make  it  non-gratui- 
tous and  so  worthy  of  enforcement.  It  is  a  test  to  distinguish 
gratuitous  promises  from  those  in  which  there  is  found  mutuality 
of  concession  or  benefit  flowing  to  each  party.  Any  degree  of 
reciprocity  will  suffice  to  keep  a  pact  from  being  nude  or  gratui- 
tous. Wherein,  then,  is  this  reciprocity  to  be  found  in  bilateral 
contracts?  Professor  WiUiston,  in  effect,  insists  upon  mutuality  of 
obligation  as  part  of  his  test,  although  he  objects  vigorously  to  this 
terminology.^  The  proposition  is  indeed  usually  stated  as  being 
absolutely  axiomatic,  that  unless  both  parties  are  bound,  neither 
will  be  bound;  yet  I  make  bold  to  deny  that  mutuaUty  of  obHga- 
tion  is  an  essential  element  of  a  contract  or  of  consideration,  and 
find  the  element  of  reciprocity  in  the  mutuality  of  engagement  or 
undertaking  by  each  party,  —  regardless  of  the  legal  effect  of  the 
promise.  This  is  more  in  line  with  Professor  WilHston's  former 
mode  of  statement  that  the  test  is  whether  each  side  has  promised 
something  the  performance  of  which  will  be  or  may  he  a  detri- 
ment. It  seems  also  more  in  accordance  'with  the  definitions 
quoted  and  reHed  on  by  him  in  his  present  article.^ 

To  Professor  WiUiston  belongs  the  credit  of  having  pointed  out 
the  question-begging  fallacy  in  Langdell's  theory.  Langdell 
started  with  the  premise  that  we  must  find  in  bilateral  contracts 
a  present  detriment  incurred  on  each  side  at  the  instant  the  con- 

^27  Harv.  L.  Rev.  504,  note  referring  to  11  Mich.  L.  Rev.  423. 

^  27  Harv.  L.  Rev.  525. 

'  8  Harv.  L.  Rev.  27,  35.  Leake  on  Contracts,  i  ed.,  p.  314;  2  ed,,  pp.  612,  613: 
"Whatever  matter,  if  executed,  is  sufficient  to  form  a  good  executed  consideration; 
if  promised,  is  sufficient  to  form  a  good  executory  consideration,"  So  in  the  6  ed.,  p. 
435:  "The  consideration  is  the  matter  accepted  or  agreed  upon  as  the  equivalent  for 
which  the  promise  is  made."  So,  according  to  Lord  Blackburn,  executory  considera- 
tion exists  '^ if  what  the  plaintiff  has  agreed  to  do  is  either  for  the  benefit  of  the  defend- 
ant or  to  the  trouble  or  prejudice  of  the  plaintiff."  Bolton  v.  Madden,  L.  R.  9  Q.  B. 
5S»  56  (1873).  Currie  v.  Misa,  L.  R.  10  Exch.  153  (1875),  cited  27  Harv.  L.  Rev. 
520,  n.  41. 
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tract  is  made,  applying  the  same  test  of  consideration  to  bilateral 
contracts  as  to  the  older  unilateral  contracts.  He  argues  that  the 
consideration  of  a  promise  must  always  be  strictly  contempora- 
neous with  the  promise  itself.  In  bilateral  contracts  the  only  thing 
contemporaneous  with  either  promise  is  the  counter  promise. 
The  promise  is  all  that  the  promisor  gets  in  exchange  and  all  that 
the  promisee  parts  with.  Unless  a  promise  is  binding  and  imposes 
an  obHgation,  it  cannot  be  considered  a  detriment;  and  the  reason 
that  a  promise  is  a  sufficient  consideration  is  that  it  is  binding  and 
so  creates  a  detrimental  obHgation.^ 

Langdell  thus  argues  that  each  promise  in  a  bilateral  contract 
imposes  a  detriment  because  it  is  an  obligation,  and  it  becomes 
an  obligation  because  it  imposes  a  detriment.  This  seems  to  be 
counting  one's  chickens  before  they  are  hatched,  and  to  be  rely- 
ing on  the  results  of  a  rule  to  furnish  its  cause. 

Professor  Williston  admits  that  there  is  no  logical  justification 
for  holding  mutual  promises  good  consideration  for  each  other,  if 
the  value  of  such  consideration  must  always  be  found  in  a  present 
detriment,  imposed  at  the  instant  the  promise  is  made.  He  avoids 
the  question-begging  assumption  of  Langdell  by  admitting  that  the 
requirements  of  consideration  in  bilateral  contracts  do  not  include 
a  present  detriment  incurred  when  the  contract  is  made,  such  as 
must  be  found  in  a  unilateral  contract.  The  needless  assumption 
of  such  a  requirement  is  the  source  of  the  logical  difficulties  in  the 
reasoning  of  Langdell,  Pollock,  and  Ashley,  and  leads  Sir  Frederick 
Pollock  to  characterize  the  doctrine  as  ^'one  of  the  secret  paradoxes 
of  the  Common  Law."  ^ 

According  to  Professor  Williston  (who  in  this  agrees  with  Ames) 
it  is  the  promises  in  fact  which  are  exchanged,  not  the  obligations 
resulting  therefrom.  The  promise  in  fact  is  of  sufficient  potential 
value  if  it  gives  assurance  of  something  of  possible  value,  and  is  a 
promise  that  may  become  binding,  i.  e.,  is  not  rendered  void  by 

8  Langdell,  Summary  of  Contracts,  §§  8i,  84. 

'  See  Williston,  27  Harv.  L.  Rev.  508,  518;  see  also  article  by  the  writer,  11  Mich. 
L.  Rev.  430;  30  L.  Quart.  Rev.  129;  Pollock,  Contracts,  8  ed.,  p.  191:  "In  fact  there 
is  no  conclusive  reason  other  than  the  convenience  of  so  holding,  for  the  rule  that 
promise  and  counter  promise  will  make  one  another  binding;  tor  neither  of  them  before 
it  is  known  to  be  binding  in  law,  is  in  itself  any  benefit  to  the  promisee  or  burden  to 
the  promisor." 
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incapacity  or  any  rule  of  law  other  than  that  relating  to  considera- 
tion. To  put  it  in  somewhat  different  terms:  where  the  law 
operating  on  the  promises  can  produce  mutuality  of  obligation,  it 
will  so  operate,  otherwise  it  will  not  operate  upon  either;  and 
therefore  promises  on  which  it  can  operate  are  of  value.  Pro- 
fessor Williston  avoids  the  absurdity,  into  which  the  premises  of 
Langdell  and  Pollock  lead  them  (of  holding  that  a  promise  to 
perform  what  one  is  already  under  contract  with  another  to 
do,  may  be  a  more  valuable  consideration  than  actual  perform- 
ance itself),  by  adding  the  requirement  that  the  thing  promised  as 
well  as  the  promise  be  something  of  value.  While  he  thus  gives 
up  present  detriment  as  the  test  of  consideration  in  bilateral  con- 
tracts, and  judges  of  its  sufficiency  by  the  character  of  the  things 
promised,  he  nevertheless  still  adheres  to  the  view  that  considera- 
tion necessarily  involves  some  kind  of  present  value  received,  and 
declines  to  think  of  consideration  as  being  executory,  i.  e.,  future 
value  to  be  received.  The  promise  in  fact  furnishes  present  po- 
tential value  in  exchange,  because  it  will  have  actual  value  when  it 
becomes  binding.  But  what  I  conceive  to  be  the  mistaken  starting 
point  in  this  theory,  as  in  that  of  present  detriment,  is  the  needless 
assumption  that  (in  the  words  of  Professor  WiUiston)  a  promise 
has  no  consideration  "wherever  the  thing  in  consideration  for  which 
the  promise  is  offered  was  not  actually  given." 

The  quid  pro  quo  of  an  action  of  debt  must  be  something  actually 
given  or  done.  When  the  action  of  assumpsit  was  first  introduced 
in  the  sixteenth  century,  the  only  consideration  recognized  was  an 
executed  consideration,  value  actually  given  or  detriment  incurred.^^ 
To  extend  the  action  to  bilateral  contracts  without  appearance  of 
change,  it  was  said  that  "mutual  promises  are  consideration  for 
each  other,"  and  this  became  the  language  of  pleading  and  of  the 
courts.  But  the  courts  have  never  stopped  to  analyze  what  they 
meant  by  "promise."  They  simply  meant  that  executory  considera- 
tion was  sufficient.  It  is  therefore  not  necessary  to  take  this  loose 
and  uncritical  language  of  the  judges  and  pleaders  literally. 

Professor  Williston  apparently  attributes  to  me  the  position  that 
consideration  is  to  be  found  in  the  exchange  of  actual  perform- 
ances, and  that  it  is  the  actual  performances  which  are  considera- 

"  W.  S.  Holdsworth,  11  Mich.  L.  Rev.  347. 
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tion  for  each  other."    What  I  have  endeavored  to  show,  however, 
is  that  the  element  of  consideration  or  reciprocity  must  be  found 
not  in  the  actual  performances  nor  in  the  promises  but  in  the 
promised  performance,  i.e.,  in   the  nature,  relation,  and  future, 
value  of  the  contemplated  performances. 

Like  many  legal  mottoes  and  catch  phrases,  the  easy  and  time- 
honored  formula  that  promise  is  consideration  for  promise  is  but 
a  legal  "bromide,"  which  is  ordinarily  used  as  a  substitute  for 
thought,  to  disguise  a  lack  of  analysis  under  vague  and  specious 
words.  It  is  submitted  that  ^^promise^^  here  means  neither  the 
expression  of  assent  or  agreement,  the  promise  in  fact;  nor  the 
obligation  which  results  therefrom;  nor  the  actual  performance; 
but  the  promised  performance,  that  is,  the  prospective  value  bar- 
gained for.  Any  mutual  promises  which  contemplate  the  possi- 
bility of  a  required  performance  on  each  side  constitute  a  contract, 
since  they  involve  mutuahty  or  reciprocity  in  the  things  promised. 
If  a  promise  is  made  in  view  of  a  benefit  to  be  received,  and  if 
something  of  possible  value  is  promised  in  return,  that  is  sufficient 
consideration.  This  interpretation  of  terms  does  not  involve  any 
serious  upset  in  received  legal  terminology,  and  is  in  accordance 
mth  the  practice  of  the  courts,  who  according  to  Professor  Will- 
iston  in  discussing  the  sufiiciency  of  consideration  have  always 
"considered  the  character  of  the  things  promised." 

It  is  doubtless  true  that  "parties  to  a  bilateral  contract  always 
contemplate  that  performance  on  one  side  is  an  exchange  or  price 
for  performance  on  the  other."  This  is  the  basis  of  implied  con- 
ditions or  the  dependency  of  the  duty  of  performance  upon  the 
counter  performance,  according  to  Professor  WilHston.^^  But  I 
do  not  find  that  reciprocity  which  furnishes  the  consideration  or 
source  of  obHgation  in  the  actual  performance  (which  may  never 
occur),  but  in  the  promised  performances,  the  reciprocity  of  under- 
takings in  the  terms  of  the  bargain. 

Take  the  case  put  by  Professor  WilHston  as  not  being  covered  by 
my  theory:  "If  A.  promises  B.  to  guarantee  a  debt  of  $ioo 
due  to  B.  from  X.  in  return  for  B.'s  promise  to  A.  to  guarantee 

"  27  Harv.  L.  Rev.  504,  n.,  commenting  on  my  article  in  11  Mich.  L.  Rev.  432. 
A  similar  misinterpretation  was  also  fallen  into  by  Dean  Ashley  in  his  article  in  26 
Harv.  L.  Rev.  429. 

"  Wald's  Pollock  on  Contracts,  pp.  323,  324,  n.  8. 
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payment  of  $500  due  A.  from  Y.,  the  performances  are  in  no 
sense  in  exchange  for  one  another,  or  the  consideration  of  one 
another,  and  yet  there  is  a  contract. 

''Matters  may  so  turn  out  that  either  party  alone  may  be  called 
upon  to  perform,  or  that  both  parties,  or  neither  party,  may  have 
to  pay.  The  promises  are  exchanged,  though  the  performances  are 
not  expected  to  be;  and  even  though  the  chance  falls  out  that  both 
parties  have  to  pay,  their  payments  are  not  in  exchange  for  one 
another.  They  never  proposed  to  exchange  $100.00  for  $500.00. 
The  facts  supposed  are  suggested  by  Christie  v.  Borelly,  29  L.  J. 
C.  P.  N.  s.  153  (i860)."  13 

This  is  all  quite  true,  but  I  do  not  see  that  it  militates  against 
the  theory  of  consideration  proposed.  The  reason  the  law  regards 
the  agreement  as  binding  is  that  it  is  a  non-gratuitous  transaction 
involving  some  degree  of  reciprocity  or  mutuality  from  the  stand- 
point of  the  parties,  not  because  there  is  an  exchange  of  present 
values.  I  submit  that  the  assumption  of  a  requirement  of  present 
value  received  in  bilateral  contracts  is  as  unnecessary  to  the  theory 
of  consideration  as  Professor  Williston  himself  concedes  Langdell's 
assumption  of  a  present  detriment  to  be.  From  what  is  this  pre- 
mise derived  but  from  the  discarded  analogy  of  unilateral  contracts  ? 

Take  the  simple  case  of  a  bet  which  illustrates  the  situation  in 
all  aleatory  or  risk  contracts.  A.  bets  ten  dollars  Yale  will  win; 
B.  bets  ten  dollars  Harvard  will  win.  Under  no  possibiHty  here 
can  there  be  an  exchange  of  performances;  but  is  it  a  case  of  benevo- 
lence, of  gratuity,  on  either  side?  No,  the  mutuahty  or  reciprocity 
is  obvious.  Why?  Because  of  an  exchange  of  values  in  promises  or 
obHgations?  No.  It  is  because  the  bargain  contemplates  possible 
performance  on  either  side,  and  because  each  side  stands  a  chance 
to  win.  That  is  why  it  is  not  a  one-sided  gratuity,  a  case  of  ''heads 
I  win,  tails  you  lose."  Performance  is  not  to  be  given  in  exchange 
for  performance,  but  the  possibility  of  performance  on  one  side  is 
undertaken  in  exchange  for  the  possibihty  of  performance  by  the 
other  side.  Neither  promise  is  gratuitous,  although  neither  promise 
is  given  for  value  received,  but  on  credit  for  the  chance  of  value 
to  be  received. 

To  paraphrase  the  argument  of  Professor  Williston  in  speaking 

"27  Harv.  L.  Rev.  504,  n. 
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of  conditional  promises,  and  to  apply  it  to  the  things  promised, 
—  it  is  not  necessary  in  order  that  a  thing  promised  furnish  reci- 
procity, that  it  will  certainly  prove  detrimental  to  the  promisor  or 
beneficial  to  the  promisee.  The  possible  or  speculative  value  of  a 
contingent  performance  is  a  suiScient  consideration.  The  condi- 
tion upon  which  performance  is  to  take  place  may  not  happen,  but 
the  possibility  that  the  condition  may  take  place  involves  a  chance 
of  benefit,  which  is  sufficient  to  furnish  reciprocity,  and  make  the 
thing  promised  valuable  consideration.  The  reciprocity  is  as  real 
where  the  contingency  has  already  happened,  and  is  unknown,  — 
.for  example,  insurance  of  a  ship  lost  at  sea,  —  as  it  is  in  the  case  of 
a  risk  on  a  future  event.  Where  the  bargain,  so  far  as  known,  may 
turn  out  to  be  beneficial  to  either  party,  there  is  mutuahty.  The 
value  legally  sufficient  to  support  a  promise  may  be  a  present  one 
or  a  future  one,  a  certain  one  or  a  contingent  one,  provided  that 
the  contingency  is  independent  of  the  choice  of  the  promisor, 
according  to  the  terms  of  the  undertaking. 

The  theory  that  an  executory  consideration  is  some  kind  of 
value  received,  and  that  a  binding  promise  is  the  quid  pro  quo  or 
value  given  for  a  promise,  logically  requires  that  there  should  be 
absolute  mutuality  of  obligation,  so  that  each  party  will  have  an 
action  to  enforce  the  counter  promise.  As  a  federal  court  puts 
the  theory:  "A  promise  is  a  good  consideration  for  a  promise. 
But  no  promise  constitutes  a  consideration  which  is  not  obHgatory 
upon  the  party  promising.  It  must  bind  the  promisor,  so  that  the 
promisee .  may  maintain  an  action  for  its  breach,  or  it  is  without 
legal  effect  and  void."  ^* 

Professor  Williston  accordingly  lays  it  down  in  his  more  recent 
article,  that  a  promise  is  of  no  value  unless  it  both  gives  assurance 
of  the  performance  of  something  of  possible  value,  and  unless  it 
will  also  be  binding.  A  promise  which  is  void  is  therefore  insuf- 
ficient consideration.  Professor  Williston  candidly  admits,  how- 
ever, that  ''contracts,  where  one  promise  is  voidable  or  unenforce- 
able, present  some  difficulty  with  regard  to  the  law  of  considera- 
tion." ^^  Should  one  not  say  rather  with  regard  to  this  theory  of 
the  law  of  consideration,  which  seems  to  break  down  in  these  crucial 


"  Cold  Blast  Transp.  Co.  5.  Kansas  City,  B.  &  N.  Co.,  114  Fed.  77  (1902). 
"27  Harv.  L.  Rev.  507. 
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cases?  It  is  usually  said  that  a  voidable  promise  of  an  infant,  for 
example,  is  regarded  by  the  law  as  something  of  value.^^  But  as 
Professor  WilUston  admits,  *'The  promise  of  an  infant,  an  insane 
person,  or  one  whose  promise  is  performable  only  at  his  option,  is 
not  a  thing  of  such  value,  whatever  may  be  the  nature  of  the  thing 
promised,  that  the  law  would  ordinarily  regard  such  a  promise  as 
sufficient  consideration."  ^^  A  promise  to  perform  ''if  I  choose," 
or  ''if  I  conclude  to  ratify,"  or  "unless  I  avoid  or  cancel,"  would  be 
insufficient  as  lacking  mutuality.^^ 

Many  instances  of  unenforceable  promises  which,  however,  do  not 
invalidate  contracts  might  be  given.  Although  a  plaintiff  may  not 
be  Hable  to  an  action  on  a  contract  because  of  the  Statute  of  Frauds, 
that  does  not  destroy  the  consideration,  or  let  off  the  party  who 
has  signed  the  memorandum.^^  There  are  one  or  two  decisions  the 
other  way,  but  they  are  against  the  overwhelming  weight  of  au- 
thority.^^ Similarly  there  is  no  difficulty  about  consideration 
although  the  contract  is  entirely  unenforceable  ah  initio  by  one  of 
the  parties  on  account  of  insanity,  drunkenness,  fraud,  or  ille- 
gaHty.  In  all  these  cases  and  others  it  may  be  binding  on  one 
party  and  not  on  the  other.^^  Would  these  cases  not  suggest  that 
there  is  a  distinction  somewhere  between  lack  of  consideration 
and  lack  of  mutuahty  of  obligation,  and  that  lack  of  mutuaHty 
in  the  legal  effect  of  promises  is  immaterial  ? 

Apparently  the  greatest,  if  not  the  only,  function  of  the  orthodox 
doctrine  that  only  a  binding  promise  is  valuable  consideration,  is 
to  explain  why  the  bilateral  contract  of  a  person  sui  juris  with  a 
married  woman  is  entirely  void,  i.e.,  not  enforceable  even  against 
him.  The  whole  justification  of  the  literal  interpretation  of  the 
formula  that  a  promise  is  consideration  for  a  promise,  is  therefore 
in  effect  placed  on  the  shoulders  of  married  women.  But  is  the 
voidable  promise  of  an  infant  of  more  value  to  the  adult  party  than 
the  void  promise  of  a  married  woman?  The  infant's  promise  is 
not  merely  of  zero  value,  it  has  a  minus  value.    It  is  not  an  asset. 


"  Williston,  Sales,  §  12.  »'  27  Harv.  L.  Rev.  528. 

18  Rehm-Zeiher  Co.  v.  F.  G.  Walker  Co.,  156  Ky.  6,  160  S.  W.  777  (1913). 
"  Justice  V.  Lang,  42  N.  Y.  493,  521  (1870). 

2°Houser  v.  Hobart,  22  Idaho  735,  127  Pac.  997,  43  L.  R.  A.  n.  s.  410,  n.  (1912). 
21  San  Francisco  Credit  Clearing  House  v.  MacDonald,  18  Cal.  App.  212,  122  Pac. 
964  (1912). 
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but  a  liability,  as  the  adult  is  bound  and  the  infant  is  not  until  he 
ratifies.  According  to  some  courts,  at  least,  if  a  married  woman 
contracts  to  buy  on  credit  and  executes  a  note  for  the  purchase  price, 
she  may  or  may  not  proceed  with  the  contract  she  has  made 
as  she  may  elect,  and  the  person  contracting  with  her  cannot  refuse 
to  carry  out  the  agreement  if  she  is  willing,  merely  because  she  is 
a  married  woman.^^ 

Would  it  not  be  better,  therefore,  to  explain  the  married  woman 
cases  simply  as  being  very  logical  deductions  by  some  courts  from 
a  mistaken  premise  that  want  of  mutuahty  of  obligation  is  a  defense 
to  a  contract?  Admitting  that  the  married  woman  could  sue  the 
other  party  after  performance  or  if  she  furnishes  other  consideration 
than  a  promise,^^  this  single  instance  is  scarcely  sufficient  to  form 
the  corner  stone  of  the  entire  theory  of  executory  consideration,  and 
to  afford  the  premise  from  which  it  purports  to  be  deduced.  It 
might  have  been  fair  and  just  for  the  law  to  add  to  the  considera- 
tion requirement  a  rule  calhng  for  mutuality  of  legal  obligation  in 
all  bilateral  contracts.  Yet  in  spite  of  language  used  by  courts  and 
text  writers  to  this  effect  such  has  not  been  the  policy  adopted  by 
the  common  law  save  in  one  or  two  sporadic  instances.  *' Illusory 
promises,"  though  usually  explained  in  terms  of  mutuality  of  obhga- 
tion,  can  only  be  harmonized  with  the  voidable-contract  cases  by 
discriminating  lack  of  reciprocity  of  undertaking  from  lack  of 
mutuality  of  legal  obligation.  Ultra  vires  contracts  are  sometimes 
mentioned  in  this  connection,  but  these  contracts  are  to  be  ex- 
plained as  being  void  rather  on  grounds  of  public  poHcy  ^^  than  for 
lack  of  consideration.  The  treatment  of  ultra  vires  contracts  would 
seem  to  be  anomalous,  confused,  and  exceptional,  and  to  furnish 
small  material  for  argument  as  to  other  topics. 

Professor  Williston  is  forced  by  his  theory  to  brush  aside  all  the 
cases  of  voidable  contracts  as  anomalous  and  hopeless  exceptions 

22  Pitts  V.  Elser,  87  Tex.  347,  28  S.  W.  518  (1894);  see  also  Frazier  ».  Lambert, 
115  S.  W.  1174  (Tex.  Civ.  App.,  1909);  Mansley  v.  Smith,  6  Phila.  223  (1867);  Dick- 
son V.  Kempinsky,  96  Mo.  252,  9  S.  W.  618  (1888). 

23  Chamberlin  v.  Robertson,  31  la.  408  (1871);  Dickson  v.  Kempinsky,  c6  Mo. 
252,  258,  9  S.  W.  618  (1888);  McQuitty  v.  The  Continental  Life  Ins.  Co.,  15  R.  I. 
573,  578,  10  Atl.  635  (1887);  Tuttle  V.  Rembert,  2  Strob.  (S.  C.)  270  (1847);  Jackson 
V.  Rutledge,  3  Lea  (Tenn.)  626,  632  (1879). 

24  Copper  Miners  v.  Fox,  16  Q.  B.  229,  237  (1851),  cited  by  Ames,  13  Harv.  L. 
Rev.  34. 
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to  his  rule  of  consideration,  since  they  lack  mutuality  of  obhgation. 
But  if  all  these  cases  may  be  satisfactorily  reconciled  and  explained 
on  a  simple  and  reasonable  theory  of  consideration,  it  seems 
better  to  seek  an  underlying  principle  which  is  an  almost  universal 
solvent,  rather  than  to  ascribe  these  results  to  common  error,  or 
deal  with  them  as  exceptions  unjustifiable  on  principle,  merely 
to  lay  down  a  rule  to  fit  the  language  of  the  courts  and  some  mar- 
ried woman  cases. 

A  theory  of  consideration  is  after  all  only  a  generalization  of  the 
cases  and  of  the  policy  of  the  law,  and  if  a  given  hypothesis  won't 
work,  and  won't  explain  close  cases,  and  if  it  goes  lame  when  the 
shoe  begins  to  pinch,  then  we  should  modify  our  theory  and  even 
our  habitual  terminology  to  fit  the  facts. 

The  lack  of  mutuaHty  referred  to  so  frequently  by  the  courts 
which  results  in  lack  of  consideration  would  not  seem  to  be  truly 
based  on  the  alleged  rule  that  both  promises  must  be  binding  in 
law  or  neither  is  binding.  It  is  not  mutuality  of  obhgation  or 
remedy,  but  mutuality  of  engagement,  which  is  actually  required. 
The  promises  must  be  obligatory  only  in  the  sense  of  being  obH- 
gatory  according  to  their  terms.  A  distinction  must  therefore  be 
made  between  cases  where  by  the  terms  of  the  bargain  the  plain- 
tiff does  not  make  any  reciprocal  imdertaking  and  promises  noth- 
ing definite  or  certain  in  return,  and  cases  where  lack  of  mutuality 
and  obhgation  is  due  to  some  fact  outside  of  the  content  of  the 
bargain,  such  as  incapacity,  Statute  of  Frauds,  illegahty,  duress, 
fraud,  or  other  negative  element.  These  two  classes  of  cases  seem  to 
be  entirely  distinguishable  in  principle.  In  the  first,  we  have  an 
entirely  one-sided  proposition,  —  what  is  sometimes  unfortunately 
referred  to  by  the  courts  as  a  "unilateral  contract."  In  the  second, 
we  have  all  of  the  affirmative  elements  of  a  vaHd  contract,  but  the 
obhgation  of  one  of  the  parties  is  affected  or  taken  away  owing  to  the 
presence  of  some  defense  or  negative  element  which  does  not  affect 
the  obhgation  of  the  other.^^  These  cases  of  voidable  promises  can 
therefore  be  satisfactorily  explained  only  on  the  theory  here  ad- 
vanced, viz.,  that  there  is  ample  consideration  at  present  in  the 
reciprocity  or  mutuahty  of  the  respective  undertakings,  although 
one  of  the  parties  to  the  contract  may  have  an  absolute  personal 

"  Compare  Page  on  Contracts,  §  303. 
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defense.  A  promise  by  a  minor,  therefore,  furnishes  consideration, 
not  because  there  is  any  value  in  a  voidable  promise,  but  because 
there  is  reciprocity  in  the  terms  of  the  bargain.  Here  the  law  gives 
the  infant  the  personal  privilege  of  receding  from  it  at  his  pleasure. 
If,  however,  a  would-be  seller  should  make  a  proposition  to  dehver 
such  quantity  of  any  commodity  as  an  infant  buyer  might  choose 
to  order,  and  the  infant  accepted  it  but  did  not  agree  to  order  any 
definite  quantity,  or  reserved  expressly  a  right  to  cancel  his  order, 
such  a  contract  would  doubtless  be  held  lacking  in  mutuality  and 
void  in  toto.  There  is  therefore  no  exception  to  the  ordinary  re- 
quirements of  mutuahty  in  the  case  of  an  infant's  contract.  The 
disabihty  of  the  infant,  whereby  he  is  exempted  from  the  obliga- 
tion of  his  contracts,  is  not  created  by  the  law  for  the  benefit  of 
those  who  contract  with  him,  but  for  his  own  protection. 

It  would  seem  to  be  a  sound  principle  of  law  which  demands  some 
mutuality  or  reciprocity  of  engagement  as  the  basis  of  a  contract 
and  which  refuses  recognition  to  an  entirely  one-sided  proposition 
in  which  one  of  the  parties  promises  nothing  definite  in  return.^^ 
From  this  it  will  usually  follow  that  one  party  will  not  be  able  to 
go  into  court  to  enforce  a  contract  unless  the  other  can.  But  this 
is  not  what  the  requirement  really  means,  although  the  loose  lan- 
guage of  the  courts  usually  puts  the  symptom  for  the  cause.  The 
distinction  between  an  option  to  perform  given  by  the  terms  of  the 
contract  and  an  absolute  defense  given  by  the  law  is  a  substantial 
one,  as  in  the  former  case  the  elements  of  a  contract  were  never 
present,  while  they  are  in  the  latter,  and  the  law  gives  a  defense  to 
one  party  only  on  grounds  of  justice  or  policy  toward  him. 

I  would  accordingly  venture  to  propose  a  modified  version  of 
Professor  WilHston's  definition  to  read  as  follows:  Consideration 
is  something  of  possible  value  given  or  undertaken  to  he  given  in 
return  for  something  promised.^^  A  bilateral  contract  is  based  on 
sufficient  consideration  which  by  its  terms  is  a  bargain  involving 
any  appreciable  degree  of  mutuahty  or  reciprocity  in  the  things 
promised  on  each  side.  The  test  of  this  is  whether  the  performance 
promised  will  be  or  apparently  may  be  legally  detrimental  to  the 
promisor  or  legally  beneficial  to  the  promisee.  There  is  considera- 
tion even  though  the  promises  on  one  side  may  be  unenforceable 

^  Williston,  Sales,  pp.  203,  798,  800.  *^  See  Currie  v.  Misa,  supra. 
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by  reason  of  some  negative  element  in  the  contract  which  excuses 
one  of  the  parties  from  Hability  thereon.  The  test  of  the  considera- 
tion is  the  possible  value  of  the  thing  promised  and  not  the  effect 
of  the  promise  itself. 

Under  the  lead  of  Langdell  there  has  been  a  tendency  to  take 
detriment  as  the  universal  test  of  the  sufficiency  of  consideration, 
and  to  say  that  the  detriment  alternative  had  swallowed  up  the 
benefit  alternative  of  the  usual  definitions.^^  It  would  seem,  how- 
ever, that  the  essence  of  the  idea  of  consideration  is  reciprocity  in 
the  possible  benefit  or  value  to  the  promisor  of  the  thing  promised 
in  return,  rather  than  the  detriment  or  burden  to  the  promisee. 
The  incurring  of  detriment  on  the  faith  of  the  promise  is  indeed  the 
true  basis  of  the  subscription  paper  and  other  quasi-estoppel 
cases,  but  not  of  wholly  executory  contracts.  Consideration  need 
not  move  from  the  promisee  directly  to  the  promisor,  or  be  in  fact 
beneficial  to  him,  in  order  to  furnish  a  sufficient  basis  to  make  the 
promise  binding.^^  For  one  cannot  say  that  what  he  has  bargained 
for  is  not  of  value  to  him  unless  it  conclusively  appears  so  on  its 
face  or  from  its  own  intrinsic  nature,  as  where  it  is  something  to 
which  he  is  already  entitled. 

I  do  not  propose  to  attempt  a  discussion  of  the  desirabiHty  of 
the  legal  benefit-detriment  test  of  the  sufficiency  of  consideration 
adopted  by  Professor  WilHston  as  compared  with  the  Ames 
theory.  Professor  Ames  contended  that  the  attempt  to  formulate 
a  technical  test  to  measure  the  sufficiency  in  value  of  what  is  prom- 
ised or  given  as  consideration  in  bargains  has  not  proved  a  success. 
He  pointed  out  that  this  attempt  has  encumbered  the  law  with 
unreasonable  distinctions  and  subtleties  which  serve  no  useful 
purpose.^"  Professor  Ames  argued  that  the  detriment  test  func- 
tions properly  only  in  cases  which  could  better  be  put  on  other 
grounds,  and  that  where  the  basis  of  a  bargain  was  vicious,  as 
abstaining  from  a  crime,  a  tort,  a  breach  of  contract  or  legal  duty, 
or  the  taking  of  unfair  advantage  of  the  necessities  of  the  other 
party,  there  the  contract  should  be  held  invalid  as  being  illegal  or 

2'  Langdell,  Summary  of  Contracts,  §  64. 

2'  Drovers',  etc.  Bank  v.  Tichenor,  156  Wis.  251,  145  N.  W.  777  (1914). 

'°i2  Harv.  L.  Rev.  530;  13  Harv.  L.  Rev.  29;  see  also  Melroy  v.  Kemmerer, 
218  Pa.  381,  67  Atl.  699  (1907);  Ex  parte  Ziegler,  83  S.  C.  78,  64  S.  E.  513,  916,  21 
L.  R.  A.  N.  s.  1005,  n.  (1909). 
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contrary  to  public  policy  rather  than  as  lacking  in  consideration, 
which  he  found  in  the  exchange  of  all  promises  in  fact. 

Whether  the  attempt  has  proved  wise  or  not  to  measure  the 
sufficiency  of  consideration  by  a  technical  and  mechanical  formula, 
there  can  be  no  doubt,  as  Professor  Williston  shows,  that  this 
represents  the  settled  poHcy  of  the  law.  If  we  recognize  gain  or 
benefit  to  the  promisee,  we  can  uphold  the  view  of  the  English 
courts  and  of  a  minority  of  American  courts  that  the  comple- 
tion of  contracts  with  a  third  party  (or  the  promise  thereof)  is 
vahd  consideration  for  a  promise.^^  This  would  meet  some  of  the 
strongest  instances  put  by  Dean  Ames  where  the  test  of  legal  detri- 
ment leads  to  unsatisfactory  results. 

What,  then,  in'  conclusion,  is  the  basic  reason  why  the  law  in 
general  finds  a  ground  for  the  enforcement  of  executory  two-sided 
bargains  and  not  of  one-sided  or  gratuitous  promises?  I  believe 
the  answer  is  a  broad  but  simple  one.  Without  some  positive 
sanction  or  legal  guarantee  that  reciprocal  bargains  are  binding, 
men  would  be  unable  to  do  business  or  make  rehable  arrangements 
for  the  future.  Good  faith  and  honesty  demand  that  men  be  en- 
titled to  rely  on  their  bargains,  and  that  they  stand  by  them  if  they 
are  reciprocal.  Mutuality  or  reciprocity  characterizes  all  fair 
business  transactions.  It  is  not  in  the  mutual  expression  of  as- 
sent, nor  in  the  legal  effect  of  the  promises  however  that  reciprocity 
is  sought,  but  in  the  content  of  the  bargain,  the  possible  value  to 
be  received  on  either  side. 

.  Is  not  the  literal  interpretation  of  promise  for  promise  as  quid 
pro  quo  {i.  e.,  present  value  actually  received  on  each  side  in  the 
making  of  the  contract),  like  the  supposed  incurring  of  a  present 
detriment,  merely  a  factitious  attempt  to  assimilate  executory 
consideration  to  executed  consideration?  There  must,  of  course, 
be  mutuaHty  of  assent.  But  is  not  the  actual  value  bargained  for 
a  future  value?  If  we  formulate  the  real  poHcy  which  dictates  the 
consideration  requirement,  and  on  which  the  cases  are  decided,  in- 
stead of  taking  too  seriously  the  pseudo-scientific  language  of  the 
courts,  we  may  at  last  put  the  theory  of  executory  consideration  on 
a  logical,  consistent,  and  intelligible  basis. 

Henry  Winthrop  Ballantine. 
University  of  Wisconsin. 

31  Abbott  V.  Doane,  163  Mass.  433,  40  N.  E.  197  (1895). 
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THE  law  of  railroads,  shipping,  banking,  corporations,  partnership, 
brokerage,  trade  marks,  ''unfair  competition,"  "restraint  of 
trade,"  ''monopoly,"  and  related  subjects  has  been  much  discussed, 
but  Httle  attention  has  been  devoted  in  this  country  to  a  study  of 
the  thing  of  which  all  these  particular  subjects  are  commonly  but 
phases,  —  the  doing  of  business.  The  most  perplexing  legal  prob- 
lems of  the  present  time  are  concerned  with  business,  and  a  clear 
conception  of  how  the  doing  of  business  differs,  if  at  all,  from  the 
other  activities  of  hfe,  as  well  as  of  its  legal  characteristics,  becomes 
important.  The  laws  applicable  to  business  properly  form  a  dis- 
tinct branch  of  jurisprudence,  and  are  so  recognized  in  practically 
all  countries  except  those  in  which  the  common  law  prevails. 
Most  of  the  nations  of  Europe  ^  and  of  Latin  America,  as  well  as 
Japan,  have  formulated  codes  of  commerce,  not  perfect  by  any 
means,^  and  approaching  the  subject  from  different  angles,  but 
indicative  at  least,  from  their  very  existence,  of  a  consciousness 
on  the  part  of  courts,  lawyers,  and  business  men  that  there  is  a 
difference,  naturally  and  legally,  between  business  on  the  one  hand 
and  the  other  activities  and  interests  of  life  on  the  other;  so  much 
so  as  to  require  distinct  treatment  in  the  interest  both  of  the  public 
and  of  trade.^ 

In  the  nature  of  things,  different  rules  are  applicable  to  business 
than  to  the  more  formal,  fixed,  and  personal  relations  of  society, 
such  as  estates  in  land,  succession,  and  domestic  relations. 

"The  affairs  of  commerce,"  says  Montesquieu,'*  "are  but  little  sus- 
ceptible of  formalities.    They  are  the  actions  of  a  day,  and  are  every 

^  Lyon-Caen  and  Renault,  Droit  Commercial,  vol.  i,  p.  46. 

2  The  French  code,  for  example,  is  said  to  have  "had  its  day,"  —  "a.  fait  son 
temps."  Introduction  to  French  Commercial  Code,  Commercial  Laws  of  the 
World,  vol.  XXI,  p.  6. 

'  "...  I  have  long  entertained  the  belief  "  said  Mr.  Justice  Story,  deploring  the 
indifference  of  English  lawyers  to  the  study  of  foreign  jurisprudence,  "  that  an 
enlarged  acquaintance  with  the  Continental  Jurisprudence,  and  especially  with  that 
of  France,  would  furnish  the  most  solid  means  of  improvement  of  Commercial  Law, 
as  it  now  is,  or  hereafter  may  be,  administered  in  America."  Conmientaries  on  the 
.aw  of  Bailments  (1856),  —  Preface. 

*  Esprit  des  Lois,  bk.  20,  ch.  18. 
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day  followed  by  others  of  the  same  nature.  Hence  it  becomes  neces- 
sary that  every  day  they  should  be  decided.  It  is  otherwise  with  those 
actions  of  life  which  have  a  principal  influence  on  futurity,  but  rarely 
happen.  We  seldom  marry  more  than  once;  deeds  and  wills  are  not 
the  work  of  every  day;  we  are  but  once  of  age." 

Trade  is  characterized,  moreover,  by  a  certain  cosmopolitanism 
which  should  be  reflected  in  the  laws  which  relate  to  it.  As  observed 
by  the  same  philosopher:^ 

"Riches  consist  either  in  lands  or  in  movable  effects.  The  soil  of 
every  country  is  commonly  possessed  by  the  natives.  The  laws  of 
most  states  render  foreigners  unwilling  to  purchase  these  lands;  and 
nothing  but  the  presence  of  the  owner  improves  them:  this  kind  of 
riches,  therefore,  belongs  to  every  state  in  particular;  but  movable 
effects,  as  money,  notes,  bills  of  exchange,  stocks  in  companies,  vessels, 
and,  in  fine,  all  merchandise,  belong  to  the  whole  world  in  general;  in 
this  respect,  it  is  composed  of  but  one  single  state  of  which  all  the 
societies  of  the  earth  are  members." 

Nations  have  traded  with  one  another  from  the  earliest  ages, 
and  a  jus  gentium,  a  law  merchant  or  business  law,  was  devel- 
oped and  observed  at  a  remote  period  notwithstanding  the  fact 
that  foreigners  as  such  were  then  universally  regarded  as  natural 
enemies  and  legitimate  objects  of  spoliation.^ 

It  may,  therefore,  be  thought  a  matter  of  surprise  that  the 
English,  "who,"  observes  the  writer  already  quoted,  "know  better 
than  any  other  people  on  earth  how  to  value  those  three  great 
advantages,  —  religion,  commerce,  and  liberty,"  should  have  so 
completely  neglected  this  branch  of  jurisprudence.  At  the  present 
time  it  cannot  be  said  that  the  conunon  law  looks  upon  business  as 
a  distinct  phenomenon,  or  that  its  administration  is  characterized 
by  that  appreciation  of  the  needs  of  business  and  of  the  merchant 
class  that  prevails  elsewhere.  The  leading  cases,  notably  those 
dealing  with  the  law  of  combination  and  conspiracy,  do  not  or- 
dinarily differentiate  business  activities  from  others  not  of  that 
character.  Prior  to  the  founding  of  the  American  colonies,  there  is 
scarcely  a  business  decision  to  be  found  in  the  reports,  and  today 

^  Esprit  des  Lois,  bk.  20,  ch.  23. 

"  Boeckh,  Public  Economy  of  the  Athenians,  bk.  i,  ch.  9;  bk.  2,  ch.  11.  Maine, 
Ancient  Law,  ch.  3.    Borough  Customs  (Selden  Society),  vol.  2,  introd.,  p.  xviii. 
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the  term  "Commercial  Law"  suggests  to  us  merely  the  law  of 
negotiable  instruments,  just  as  it  did  to  Mr.  Justice  Cranch  more 
than  one  hundred  years  ago,  when  he  was  struck  by  this  absence 
of  early  precedent  and  attempted  to  explain  it.^  But  I  shall  point 
out  that  this  condition  of  our  law  has  come  about  through  acci- 
dental circumstances  rather  than  as  the  result  of  natural  develop- 
ment. After  indicating  some  of  the  confusion  which  has  resulted 
from  the  failure  to  deal  with  business  as  business,  particularly  in 
the  field  of  business  regulation,  I  shall  attempt  to  show,  as  the 
main  purpose  of  this  paper,  that  the  common  law  has,  in  truth,  a 
real  potentiality  on  its  business  side,  which,  when  fully  appre- 
ciated and  made  use  of,  may  be  of  great  service  in  dealing  with 
business  problems  at  the  present  time. 

The  almost  total  absence  of  business  decisions  in  the  Year  Books 
and  for  generations  afterward  loses  much  of  its  force  as  a  reflection 
upon  the  common  law  when  we  understand  the  reasons  for  this  ab- 
sence, reaHze  the  early  activity  of  the  common  law  on  its  business 
side,  and  note  the  vigor  and  intelHgence  which  characterized  its  ad- 
ministration in  the  period  subsequent  to  the  Norman  invasion  and 
prior  to  the  Hundred  Years  War  and  Black  Death.  During  this 
interval,  as  natural  under  the  social  and  economic  conditions  then 
prevailing,  business  was  carried  on  at  stated  periods  in  fairs  and 

'  Dunlop  V.  Silver,  Appendix,  i  Cranch  (U.  S.)  367,  374  (1801).  "...  Before  the 
time  of  James  I.,  we  have  scarcely  a  mercantile  case  in  the  books;  and  yet  long  before 
that  time,  the  laws  respecting  real  estates  and  the  criminal  code  were  nearly  as  well 
understood  as  they  are  at  this  day.  Hence  it  cannot  be  a  matter  of  great  surprise, 
that  the  principles  of  commercial  law  which  have  been  developed  by  the  exigencies  of 
modem  times,  should  have  been,  by  some,  considered  as  exceptions  from  the  general 
principles  of  the  common  law.  The  truth  seems  to  be,  that  the  principles  of  the  com- 
mon law  have  not  been  changed,  nor  innovated  up)on,  by  the  introduction  of  those 
commercial  principles,  but  that  these  principles  have  existed  from  the  earliest  times, 
even  from  the  rudest  state  of  commerce,  and  the  only  reason  why  we  do  not  find  them 
in  the  ancient  books,  is,  that  the  circumstances  had  never  occurred  which  rendered  it 
necessary  to  draw  them  forth  into  judicial  decision. 

"Another  reason,  perhaps,  why  we  see  so  much  tardiness  in  the  courts  in  admitting 
the  principles  of  commercial  law  in  practice,  has  been  the  obstinacy  of  judicial  forms 
of  process,  and  the  difficulty  of  adapting  them  to  those  principles  which  were  not 
judicially  established  until  after  those  forms  had  acquired  a  kind  of  sanctity  from 
their  long  use.  Much  of  the  stability  of  the  English  jurisprudence  is  certainly  to  be 
attributed  to  the  permanency  of  those  forms;  and  although  it  is  right  that  established 
forms  should  be  respected,  yet  it  must  be  acknowledged  that  they  have  in  some  meas- 
ure obstructed  that  gradual  amelioration  of  the  jurisprudence  of  the  country  which 
the  progressive  improvement  of  the  state  of  civil  society  demanded.  .  .  ." 
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definite  market  areas,  an  arrangement  admitting  of  close  supervision 
and  accomplishing  at  the  same  time  many  of  the  results  of  modern 
advertising.  Forestalling,  regrating,  and  engrossing  were  prohibited 
in  the  interest  of  fair  trade  and  equal  opportunity.^  To  every  fair 
a  court  of  Piepowder  was  appurtenant.^  This  court,  which  Black- 
stone  says  "was  the  lowest  and  at  the  same  time  the  most  expedi- 
tious court  of  justice  knowTi  to  the  law  of  England,"  ^°  but  which 
in  his  time  was  already  a  matter  of  history,  was  a  court  of  record, 
in  which  the  law  merchant  was  administered  by  the  steward  of 
the  fair  with  the  assistance  of  the  merchants,^^  and  which  originally 
and  for  a  long  time  had  jurisdiction  of  all  matters  taking  place  in 
the  time  of  the  fair,  without  Hmitation  as  to  amount,  civil  as  well 
as  criminal,^^  and  between  denizens  as  well  as  foreigners.  In  the 
zenith  of  its  power  it  "was  one  of  the  most  active  and  most  wide- 
spread of  all  the  tribunals  formerly  existing  in  England,  and  formed 
a  separate  organic  unit  in  the  judicial  system  of  the  reahn."  ^^  "As 
attachments  were  then  returnable  and  pleas  might  be  adjourned 
from  hour  to  hour,  either  there  was  a  continuous  session  daily 
from  eight  or  nine  a.m.,  until  sunset  if  necessary,  or  there  might 
be  one  session  in  the  morning  and  one  in  the  afternoon."  ^^ 

Similarly  there  were  also  Staple  courts  attached  to  certain 
towns  through  which  the  foreign  trade  in  wool,  leather,  and  other 
standard  commodities  was  carried  on,   likewise  having  general 


'  Stat.  7  &  8  Vict.  (1844)  purported  to  "abolish"  these  offenses.  But  it  is  a  mistake 
to  suppose  that  they  are  obsolete.  They  were  offenses  against  the  market,  and  it  is 
the  extent  of  the  latter  and  the  forms  of  business  that  have  changed. 

^  Coke  Inst.,  pt.  4,  ch.  60. 

1°  Commentaries,  bk.  3,  ch.  4,  p.  32. 

"  Coke  Inst.,  Blackstone's  Commentaries,  supra.  See  Select  Cases  on  the  Law 
Merchant  (Selden  Society)  for  many  instances  of  declaration  of  the  law  by,  and  other 
activity  on  the  part  of,  merchants  at  the  Fair  Court  of  St.  Ives.  The  following  sum- 
mons issued  from  this  court  in  1275,  and  printed  in  Select  Pleas  in  Manorial  Courts 
(Selden  Society),  vol.  i,  p.  153,  is  illustrative:  "Let  all  the  merchants  of  all  the  com- 
monalties that  are  in  the  fair  of  S.  Ives  be  summoned  to.  come  tomorrow  before  the 
steward  to  adjudge  and  provide  that  Thomas  de  Toraux,  Ralph  Balancer,  Robert 
Pole,  and  John  son  of  Thomas  at  Gate,  merchants  selling  canvas,  have  justice  and 
equity  (justiciam  et  equitatem)  in  the  matter  of  Simon  Blake  of  Bury  servant  of  the 
said  Thomas  and  his  fellows  who  was  found  in  their  booth  measuring  canvas  with  a 
false  ell  and  selling  it.  Pledge  for  Thomas's  appearance,  all  his  goods.  Pledge  for  the 
other  three,  Sir  Richard  Melbourne  to  the  amount  of  £20." 

^2  See  generally  Introduction  to  Select  Cases  on  the  Law  Merchant,  supra. 

1^  Select  Cases,  supra,  in  trod.,  p.  xiv.  ^*  Ihid.,  p.  xxiii. 
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civil  and  criminal  jurisdiction  and  administering  the  law  mer- 
chant. The  court  had  jurisdiction  of  all  manner  of  contracts  and 
covenants  between  merchant  and  merchant  or  other,  whether 
the  contract  was  made  within  the  staple  or  without.^^  A  statute 
passed  in  the  time  of  Edward  the  Third  ^^  in  effect  codified  the  law 
of  the  Staple  towns,  and  defined  the  authority  and  jurisdiction 
of  the  court  with  particularity,  but  the  court  itself  was  far  more 
ancient.^^  None  of  the  King's  officers  was  allowed  cognizance  of 
things  belonging  to  the  staple  nor  were  his  officers  allowed  to 
meddle  therein.  It  was  enacted  ''because  that  merchants  cannot 
often  long  tarry  in  one  place  in  hindrance  of  their  business,  we  will 
and  grant,  that  speedy  right  be  to  them  done  from  day  to  day  and 
from  hour  to  hour." 

There  were  business  decisions,  therefore,  doubtless  in  abundance, 
but  they  never  found  their  way  into  the  Year  Books  or  early  re- 
ports as  we  know  them,  these  being  confined  to  cases  arising  in 
the  King's  courts  as  distinguished  from  those  involving  the  law 
merchant.^^ 

This  law  merchant  was  the  business  law  of  the  world,  —  not 
merely  the  law  of  bills  and  notes  as  we  think  of  it  today.  Its  scope 
may  be  gathered  from  Malynes'  Lex  Mercatoria,  pubHshed  in 
England  in  1622,  which  dealt  with  such  subjects  as  suretyship 
and  merchants'  promises,  bills  of  exchange,  letters  of  credit,  banks 


«  Coke  Inst.,  pt.  4,  ch.  46.  "  27  Ed.  III.,  Stat.  2  (1353). 

"  Coke  Inst.,  pt.  4,  ch.  46. 

^8  Zouch,  Jurisdiction  of  the  Admiralty  of  England  (a.  d.  1663):  "...  The  Law 
Merchant  is  likewise  mentioned  and  allowed  by  Sir  Edward  Coke,  in  his  comment 
upon  Littleton,  as  a  law  distinct  from  the  common  law  of  England.  And  so  doth 
Mr.  Selden  mention  it  in  his  notes  upon  Fortescue.  And  Sir  John  Davis  more  fully 
owns  it  in  a  manuscript-tract  touching  impositions;  where  he  affirms,  'That  both 
the  common  law  and  the  statute  laws  of  England  take  notice  of  the  Law  Merchant, 
and  do  leave  the  causes  of  merchants  to  be  decided  by  the  rules  of  that  law;  which 
Law  Merchant,  he  saith,  as  it  is  part  of  the  law  of  nature  and  nations,  is  universal  and 
one  and  the  same  in  all  countries  of  the  world.'  ...  He  saith  further,  'That  until 
he  understood  the  difference  betwixt  the  Law  Merchant  and  the  common  law  of 
England,  he  did  not  a  little  marvel  that  England,  entertaining  traffick  with  all  nations 
of  the  world,  having  so  many  ports,  and  so  much  good  shipping,  the  King  of  Eng- 
land also  being  Lord  of  the  Sea,  what  should  be  the  cause  that,  in  the  books  of  the 
common  law  of  England,  there  are  to  be  found  so  few  cases  concerning  merchants  or 
ships:  But  now  the  reason  thereof  was  apparent,  for  that  the  common  law  of  the  land 
did  leave  those  cases  to  be  ruled  by  another  law;  namely,  the  Law  Merchant;  which 
is  a  branch  of  the  law  of  nations." 


I40  HARVARD  LAW  REVIEW 

and  bankers,  factors  and  servants,  freighting  of  ships,  charter 
parties  and  bills  of  lading,  policies  of  assurance,  contribution  or 
average,  shipwreck,  partners,  bankruptcy,  shipping  and  naviga- 
tion, and  merchants'  oppignorations. 

No  attempt  will  be  made  to  trace  in  detail  the  influences  that 
combined  to  impair  the  vitaHty  of  the  common  law  on  its  com- 
mercial side  and  bring  it  into  the  condition  in  which  Lord  Mans- 
field found  it.  By  the  time  that  society  had  recovered  from  the 
direct  effects  of  the  disasters  referred  to,  the  period  of  discovery 
had  dawned  and  the  main  conmiercial  interests  of  England  grad- 
ually ceased  to  be  internal. 

"The  increase  of  wealth,  bringing  a  permanent  and  continuous  local 
demand  for  commodities,  together  with  the  improvement  of  transport 
facilities  and  means  of  communication,  due  largely  to  the  creation  or 
repair  of  roads  in  the  eighteenth  century,  diminished  the  importance 
of  fairs  and  periodical  markets,  and  tended  to  sap  the  vitality  of  the 
old  tribunals  of  justice  or  rendered  many  of  them  wholly  obsolete.''  ^' 

Thus  weakened,  the  triumph  of  the  King's  courts,  always  jealous 
of  their  commercial  rivals,  was  not  long  to  be  postponed,  and  the 
administration  of  business  law  fell  into  the  hands  of  judges 
having  no  training  for  or  sympathy  with  the  task.^° 

From  this  review  it  may  be  fairly  concluded  that  the  present 
condition  of  our  law  is  the  result  of  pecuHar  circumstances  rather 
than  of  a  natural  development,  and  that  imder  a  true  expression 
of  the  spirit  of  the  common  law,  business  would  today  occupy  a 
distinct  place  in  EngHsh  law,  just  as  it  has  continued  to  do  under 
foreign  systems.  The  failure  to  make  the  necessary  differentiation 
has  introduced  confusion  into  a  department  of  our  law  in  which 
above  all  others  clearness  is  important,  and  this  confusion  is  con- 
spicuous in  the  field  of  regulation. 

The  courts  administering  the  common  law,  instead  of  treating 
business  as  business,  have  divided  it  into  two  classes,  pubhc  and 
private.  The  classification  pervades  all  the  books,  all  the  statutes, 
and  all  discussions.  Most  of  the  American  states  have  their  pubHc 
service  or  public  utiHty  commissions  deaHng  for  the  greater  part 
with  and  within  the  class  of  corporations  enjoying  franchises  or 

"  Select  Cases,  supra,  introd.,  p.  xix. 

2°  Jenks,  A  Short  History  of  English  Law,  pp.  40,  75. 
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exercising  the  right  of  eminent  domain.  A  '^  public  service  or  quasi 
pubHc  corporation"  has  been  defined  by  a  late  Massachusetts 
case  as  ''one  private  in  its  ownership  but  having  an  appropriate 
franchise  from  the  state  to  provide  for  a  necessity  or  convenience 
of  the  general  public  incapable  of  being  furnished  through  the 
ordinary  channels  of  private  competitive  business  and  dependent 
for  its  exercise  upon  eminent  domain  or  some  agency  of  the 
government."  ^^ 

New  York  has  recently  passed  an  act  for  the  control  of  "pri- 
vate" bankers,  by  which  is  meant  those  bankers  doing  business 
without  being  incorporated.  The  English  Companies  Act  of  1908 
provides  for  "private  companies,"  such  a  company  being  defined 
as  one  "which  by  its  articles  restricts  the  right  to  transfer  its 
shares,  limits  the  number  of  its  members,  and  prohibits  any  in- 
vitation to  the  public  to  subscribe  for  any  shares  or  debentures 
of  the  company." 

The  doctrine  uniformly  accepted  by  our  courts  as  well  as  by 
students  of  the  common  law  today  has  been  succinctly  stated  as 
follows : 

"The  distinction  between  the  private  callings  —  the  rule  —  and  the 
public  callings  —  the  exception  —  is  the  most  consequential  division 
in  the  law  governing  our  business  relations.  In  private  businesses,  one 
may  sell  or  not  as  one  pleases,  manufacture  what  qualities  one  chooses, 
demand  any  price  that  can  be  gotten,  and  give  any  rebates  that  are 
advantageous.  .  .  .  All  this  time  in  public  businesses  one  must  serve 
all  that  apply  without  exclusive  conditions,  provide  adequate  facilities 
to  meet  all  the  demands  of  the  consumer,  exact  only  reasonable  charges 
for  the  services  that  are  rendered,  and  between  customers  under 
similar  circumstances  make  no  discriminations.  .  .  ."  ^ 

But  whether  viewed  as  a  classification  of  business  for  the  pur- 
pose of  measuring  the  duty  of  the  trader  as  trader  to  public,  or 
as  furnishing  a  guide  for  the  assertion  of  the  police  power  of  the 
state,  this  division  has  not  been  helpful  in  practice,  and  it  is,  I 
think,  theoretically  unsound,  and  the  result  of  a  misconstruction 


^^  Attorney  General  v.  Haverhill  Gas  Light  Co.,  215  Mass.  394,  loi  N.  E.  1061 

(1913)- 

^  Wyman,  The  Law  of  the  Public  Callings  as  a  Solution  of  the  Trust  Problem,  17 
Harv.  L.  Rev.  156. 
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of  the  cases  upon  which  it  purports  to  rest  as  well  as  of  the  over- 
looking of  material  evidence.  The  difficulty  into  which  it  leads  in 
the  field  of  regulation  is  aptly  illustrated  by  two  recent  cases,  one 
involving  monopoly  but  no  business,  and  the  other  business  but 
no  monopoly. 

The  first  case,  Prairie  Oil  6*  Gas  Co.  v.  United  States,^  arose 
under  the  amendment  to  the  Interstate  Commerce  Act  ^^  declar- 
ing that  pipe  Hues  should  ^'be  considered  and  held  to  be  common 
carriers  within  the  meaning  and  purpose"  of  that  act.  The  com- 
pany carried  only  its  own  oil,  and  the  other  facts  are  stated  as 
follows: 

"None  of  the  petitioning  corporations  is  organized  or  derives  any  of 
its  corporate  powers  from  laws  of  the  state  of  its  creation  under  which 
common  carrier  or  other  pubUc  service  corporations  are  organized,  but 
each  of  them  was  formed  and  has  always  conducted  its  operations  under 
and  in  compUance  with  state  laws  which  relate  to  private  as  distinguished 
from  public  business.  With  certain  alleged  exceptions,  which  will  be 
hereafter  noticed,  it  is  not  claimed  that  either  of  the  petitioners  is  under 
any  statutory  or  legal  obhgation,  other  than  the  amendment  in  question, 
to  perform  the  duties  or  otherwise  act  in  the  capacity  of  a  common 
carrier.  None  of  the  petitioners  possesses  the  right  of  eminent  domain 
or  has  acquired  any  part  of  its  property  or  rights  of  way  by  condemna- 
tion; nor  has  either  of  them  received  a  franchise  from  any  state,  mu- 
nicipal, or  local  government,  though  each  of  them  has  in  many  instances 
laid  its  pipe  lines  across  or  along  public  streets  and  highways  by  permis- 
sion or  consent  of  the  local  authorities.  None  of  them  has  ever  held 
itself  out  as  a  common  carrier  or  in  fact  carried  oil  for  others,  but  each 
of  them  has  carried  only  such  oil  as  it  produced  from  its  own  wells  or 
purchased  from  other  producers,  and  which  it  owned  when  the  trans- 
portation took  place.  The  pipe  Unes  of  petitioners  are  laid  on  private 
rights  of  way  secured  by  purchase  or  lease,  except  that  some  of  them  for 
short  distances,  and  one  of  them  for  a  distance  of  some  300  miles,  are 
laid  upon  and  along  the  rights  of  way  of  certain  railroads  under  some 
contract  arrangement  with  such  railroads." 

These  facts  clearly  did  not  bring  the  case  within  Munn  v.  Illi- 
nois'^ as  the  court  had  little  difficulty  in  demonstrating. 

23  204  Fed.  798,  803,  810  (Commerce  Court,  1913). 

24  24  Stat,  at  L.  379  (1887),  ch.  104,  as  amended  by  34  Stat,  at  L.  584  (1906), 
eh.  3S9I. 

»  94  U.  S.  113  (1876). 
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The  court  says,  however: 

"It  is  not  necessary  in  these  cases  to  consider  the  circumstances 
under  which  or  the  extent  to  which  business  activities,  whether  pubHc 
or  private,  may  be  regulated  by  pubHc  authority.  That  is  not  the  point 
in  dispute.  That  the  business  of  these  petitioners,  as  it  is  and  has  been 
carried  on,  may  be  subjected  to  regulation  need  not  be  in  any  wise  ques- 
tioned. But  it  is  one  thing  to  exercise  public  control  of  a  private  busi- 
ness which  as  such  should  be  placed  under  public  supervision;  it  is  quite 
another  thing  to  require  that  business  to  be  changed  from  private  to 
pubHc  and  compel  those  who  are  engaged  in  it  to  assume  the  responsi- 
bilities of  a  public  calling." 

In  other  words,  the  business  here  consisted  in  buying  oil,  not  in 
carrying  it,  but  it  was  the  latter  that  the  statute  assumed  to  regu- 
late. The  court  was  at  a  loss  to  see  how  this  could  be  done  in  the 
absence  of  a  public  profession  of  carriage.  When  the  case  reached 
the  Supreme  Court,  however,^^  Mr.  Justice  Holmes  made  a  quick 
disposition  of  the  difficulties.  After  premising  that  the  transporta- 
tion, though  of  oil  belonging  to  the  owner  of  the  pipe  line,  was 
commerce  within  the  meaning  of  the  Constitution,  he  said: 

"The  control  of  Congress  over  commerce  among  the  States  cannot 
be  made  a  means  of  exercising  powers  not  entrusted  to  it  by  the  Consti- 
tution, but  it  may  require  those  who  are  common  carriers  in  substance 
to  become  so  in  form." 

The  notion  of  an  inseparable  connection  between  the  public  char- 
acter of  the  calKng  and  regulation  is  plain,  and  to  satisfy  the  re- 
quirement it  became  necessary  to  convert  into  a  common  carrier 
an  activity  which  was  not  of  that  character  under  any  accepted 
definition  of  the  term. 

The  second  case,  German  Alliance  Ins.  Co.  v.  Kansas, ^"^  involved 
the  power  of  the  state  to  regulate  insurance  rates.  Monopoly  as 
such  was  not  involved. 

"The  business  of  fire  insurance,"  it  was  claimed,  "is  private,  with 
which  the  State  has  no  right  to  interfere,  and  the  right  to  fix  by  pri- 
vate contract  the  rate  of  premium  is  a  property  right  of  value;  the 
business  is  not  a  monopoly  either  legally  or  actually;  it  may  not  be 
legally  conducted  by  the  National  Government  or  by  the   State  of 

26  The  Pipe  Line  Cases,  234  U.  S.  548  (June  22,  1914). 
"  233  U.  S.  389,  397,  406,  428  (1914). 
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Kansas,  or  other  States  under  their  respective  constitutions,  and  is 
not  a  business  included  within  the  functions  of  government.  Neither 
complainant  nor  others  engaged  in  fire  insurance  receive  or  enjoy  from 
the  State  of  Kansas,  or  any  government,  state  or  national,  any  privilege 
or  immunity  not  in  like  manner  and  to  like  extent  received  and  en- 
joyed by  all  other  persons,  partnerships  and  companies,  incorporated 
or  unincorporated,  respectively,  engaged  in  the  conduct  of  other  lines 
of  private  business  and  enterprises.  Complainant,  therefore,  is  de- 
prived of  one  of  the  incidents  of  liberty  and  of  its  property  without 
due  process  of  law,  in  violation  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States." 

Mr.  Justice  McKenna,  delivering  the  opinion  of  the  court,  said: 

"...  We  may  put  aside,  therefore,  all  merely  adventitious  consid- 
erations and  come  to  the  bare  and  essential  one,  whether  a  contract  of 
fire  insurance  is  private  and  as  such  has  constitutional  immunity  from 
regulation.  Or,  to  state  it  differently  and  to  express  an  antithetical 
proposition,  is  the  business  of  insurance  so  far  affected  with  a  public 
interest  as  to  justify  legislative  regulation  of  its  rates?  And  we  mean 
a  broad  and  definite  public  interest.  In  some  degree  the  pubHc  interest 
is  concerned  in  every  transaction  between  men,  the  sum  of  the  trans- 
actions constituting  the  activities  of  life.  But  there  is  something  more 
special  than  this,  something  of  more  definite  consequence,  which  makes 
the  pubUc  interest  that  justifies  regulatory  legislation.  We  can  best 
explain  by  examples.  The  transportation  of  property  —  business  of 
common  carriers  —  is  obviously  of  public  concern  and  its  regulation 
is  an  accepted  governmental  power.  The  transmission  of  intelligence 
is  of  cognate  character.  There  are  other  utilities  which  are  denominated 
public,  such  as  the  furnishing  of  water  and  light,  including  in  the  latter 
gas  and  electricity.  We  do  not  hesitate  at  their  regulation  nor  at  the 
fixing  of  the  prices  which  may  be  charged  for  their  service.  The  basis 
of  the  ready  concession  of  the  power  of  regulation  is  the  public  interest. 
This  is  not  denied,  but  its  application  to  insurance  is  so  far  denied  as  not 
to  extend  to  the  fixing  of  rates.  It  is  said,  the  State  has  no  power  to 
fix  the  rates  charged  to  the  public  by  either  corporations  or  individuals 
engaged  in  a  private  business,  and  the  'test  of  whether  the  use  is  public 
or  not  is  whether  a  public  trust  is  imposed  upon  the  property  and  whether 
the  pubhc  has  a  legal  right  to  the  use  which  cannot  be  denied';  or,  as 
we  have  said,  quoting  counsel,  'Where  the  right  to  demand  and  receive 
service  does  not  exist  in  the  public,  the  correlative  right  of  regulation 
as  to  rates  and  charges  does  not  exist.'  Cases  are  cited  which,  it  must 
be  admitted,  support  the  contention.    The  distinction  is  artificial.    It 
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is,  indeed,  but  the  assertion  that  the  cited  examples  embrace  all  cases 
of  public  interest.  The  complainant  explicitly  so  contends,  urging  that 
the  test  it  applies  excludes  the  idea  that  there  can  be  a  public  interest 
which  gives  the  power  of  regulation  as  distinct  from  a  public  use  which, 
necessarily,  it  is  contended,  can  only  apply  to  property,  not  to  personal 
contracts.  The  distinction,  we  think,  has  no  basis  in  principle  (Noble 
State  Bank  v.  Haskell^  219  U.  S.  104),  nor  has  the  other  contention  that 
the  service  which  cannot  be  demanded  cannot  be  regulated.  ..." 

It  is  plain  that  the  court  regarded  the  business  as  private,  but 
subject  nevertheless  to  regulation. 

Mr.  Justice  Lamar,  dissenting,  with  whom  the  Chief  Justice  and 
Mr.  Justice  Van  Devanter  concurred,  said: 

"...  The  fundamental  idea  of  a  public  business,  as  well  declared  by 
the  Supreme  Court  of  Kansas,  77  Kans.  608,  is  that  'all  of  the  public  has 
a  right  to  demand  and  share  in'  it.  That  means  that  each  member  of 
the  public  on  demand  and  upon  equal  terms,  without  written  contract, 
without  haggling  as  to  terms,  may  demand  the  public  service,  and  secure 
the  use  of  the  facility  devoted  to  public  use.  If  the  company  can  make 
distinctions  and  serve  one  and  refuse  to  serve  another,  the  business  ex 
vi  termini  is  not  public.  The  common  carrier  has  no  right  to  refuse  to 
haul  a  passenger  even  if  he  has  been  convicted  of  arson.  But  if  an  in- 
surance company  is  indeed  public  it  is  bound  to  insure  the  property  of 
the  man  who  is  suspected  of  having  set  fire  to  his  own  house,  or  whose 
statements  of  value  it  is  unwilling  to  take.  This  is  manifestly  inconsis- 
tent with  the  contract  of  insurance  which  requires  the  utmost  good 
faith,  not  only  in  making  truthful  answers  to  questions  asked,  but  in  not 
concealing  anything  material  to  the  risk.  If  the  company  has  the  dis- 
cretion to  insure  or  the  right  to  refuse  to  insure,  then,  by  the  very 
definition  of  the  terms,  it  is  not  a  public  business.  If,  on  the  other 
hand,  the  company  is  obliged  to  insure  bad  risks  or  the  property  of  men 
of  bad  character,  of  doubtful  veracity,  or  known  to  be  careless  in  their 
handling  of  property,  the  law  would  be  an  arbitrary  exertion  of  power  in 
compelling  men  to  enter  into  contract  with  persons  with  whom  they  did 
not  choose  to  deal,  where  confidence  is  the  very  foundation  of  a  contract 
of  indemnity.  Indeed,  it  seems  to  be  conceded  that  a  person  owning 
property  is  not  entitled  to  demand  insurance  as  a  matter  of  right.  If 
not,  the  business  is  not  public  and  not  within  the  provision  of  the  Con- 
stitution which  only  authorizes  the  taking  of  property  for  public  purposes 
—  whether  the  taking  be  of  the  fee  for  a  lump  sum  assessed  in  condem- 
nation proceedings,  or  whether  the  use  be  taken  by  rate-regulation, 
which  is  but  another  method  of  exercising  the  same  power." 
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The  majority  escaped  the  difficulty  of  defining  the  word  '^pubKc" 
with  the  observation  that  they  could  "best  explain  by  examples," 
followed  by  a  list  of  particular  businesses  commonly  spoken  of  as 
public.  The  whole  difference  between  the  two  branches  of  the  court 
is  to  be  explained  by  the  fact  that  one  looks  wholly  at  the  supposed 
public  or  private  nature  of  the  business,  and  the  other  at  the  power 
of  governmental  regulation,  these  things  being  assumed  to  have 
some  necessary  interrelation.  The  case  is  but  an  instance  of  the 
vicious  circle  which  permeates  the  reasoning  of  most  of  the  deci- 
sions dealing  with  business  regulation.  You  may  regulate  a  busi- 
ness if  it  is  pubHc,  and  it  is  public  if  it  may  be  regulated.  Or,  it 
is  public  ''if  all  the  public  have  a  right  to  demand  and  share  in 
it,"  and  if  the  public  have  not  this  right  it  is  not  public. 

The  fundamental  difficulty  lies  in  the  conception  that  business 
is  of  two  classes,  public  and  private,  and  that  the  latter  is  sub- 
ject to  no  duties  to  the  individual  and  none  to  the  state.  This 
conception  was  developed  and  has  been  perpetuated  largely  through 
the  law  of  common  carriers.  "Common"  in  this  connection  was 
assumed  to  mean  ''public,"  —  pubHc  in  the  sense  of  "subject  to 
control  by  the  state."  It  was  recognized  that  originally  there 
were  other  "common"  employments,  but  it  was  stated  that  they 
also  were  under  peculiar  pubKc  duties  and  this  was  explained  on 
the  basis  of  some  exceptional  relation  to  the  public.  It  has  been 
said: 

"From  the  earliest  times  certain  tradesmen  and  artificers  were  treated 
in  an  exceptional  way,  on  the  ground  that  they  were  engaged  in 
a  'common'  or  public  occupation;  and  for  a  similar  reason  pubUc  offi- 
cers were  subjected  to  the  same  exceptional  treatment.  Such  persons 
were  innkeepers,  victuallers,  taverners,  smiths,  farriers,  tailors,  carriers, 
ferrymen,  sheriffs,  and  gaolers.  Each  of  these  persons,  having  under- 
taken the  common  employment,  was  not  only  at  the  service  of  the  public, 
but  was  bound  so  to  carry  on  his  employment  as  to  avoid  losses  by 
unskilfuUness  or  improper  preparation  for  the  business."  ^^ 

But  no  evidence  of  such  exceptional  relation  has  been  produced. 
It  was  the  duty  of  every  artificer  "to  exercise  his  art  rightly  and 

28  Beale,  The  Carrier's  Liability:  Its  History,  ii  Harv.  L.  Rev.  163.  This  also 
seems  to  have  been  the  view  of  Professor  Ames  (History  of  Assumpsit,  2  Harv.  L. 
Rev.  I,  3)  and  of  Mr.  Justice  Holmes  (The  Common  Law,  Lecture  v,  Bailments). 
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truly  as  he  ought."  ^®  The  Statut-e  of  Labourers,^°  so  called,  in- 
cluded *' those  that  make  carriage  by  land  or  water"  as  well  as  inn- 
keepers, shoemakers,  saddlers,  goldsmiths,  horsesmiths,  spurriers, 
and  all  manner  of  artificers  and  laborers.  In  such  a  general  enu- 
meration we  should  expect  some  differentiation  between  exceptional 
employments  and  others,  but  we  find  none.  There  is,  in  fact, 
nothing  exceptional  in  the  occupation  of  carriage  or  peculiar  to 
it  except  the  fact  that  the  relative  position  of  carriers  in  society 
has  advanced  enormously  in  importance. ^^  The  carrier  solicits 
public  favor  and  professes  to  deal  with  all  who  come,  but  so  does 
the  ordinary  trader.  Bailment  is  incidental  to  the  business  of 
carriers  and  innkeepers,  but  no  more  so  than  to  the  business  of 
the  keeper  of  a  warehouse,  a  garage,  or  a  repair  shop.  The  carrier 
is  now  an  insurer,  but  four  hundred  years  elapsed  between  the  first 
mention  of  common  carriers  in  our  books  and  the  formulation  of 
this  rule. 

This  theory  of  the  exceptional  nature  and  responsibility  of 
stated  common  employments  naturally  required  an  explanation  of 

29  Fitz-Herbert,  Natura  Brevium,  Hale's  ed.,  p.  214. 

30  25  Ed.  III.,  Stat.  I,  A.  D.  1350:  "...  Wherefore  be  ordained  and  established  the 
things  underwritten;  that  is  to  say  .  .  .  that  they  that  make  carriage  by  land  or  by 
water,  shall  take  no  more  for  such  carriage  to  be  made,  than  they  were  wont  the  said 
twentieth  year  and  four  years  before:  also  that  cordwainers  nor  shoemakers  shall  not 
sell  boots  nor  shoes,  nor  none  other  thing  touching  their  trade,  in  any  other  manner 
than  they  were  wont  the  said  twentieth  year.  And  that  goldsmiths,  saddlers,  horse- 
smiths,  spurriers,  tanners,  curriers,  tawers  of  leather,  taylors,  and  all  other 
workmen,  artificers  and  labourers,  and  all  other  servants  not  specified,  shall  be 
sworn  before  the  said  justices,  to  do  and  sue  their  crafts  and  ofiices  in  the  manner 
as  they  were  wont  to  do  the  said  twentieth  year,  and  in  the  time  before,  without 
refusing  the  same  because  of  this  ordinance.  And  if  any  of  the  said  servants,  la- 
bourers, workmen,  or  artificers,  after  such  oath  made,  do  contrary  to  this  ordinance, 
he  shall  be  punished  by  fine,  ransom,  and  imprisonment,  according  to  the  discre- 
tion of  the  said  justices.  .  .  .  And  that  the  said  justices  have  power  to  enquire  and 
make  due  punishment  of  the  said  ministers,  labourers,  workmen,  and  other  serv- 
ants whatever,  and  also  of  hostlers,  herbergers,  and  of  those  that  sell  victual  by 
retail,  and  other  things  not  specified,  as  well  at  the  suit  of  the  party,  as  by  present- 
ment, and  to  hear  and  determine,  and  put  these  things  in  execution  by  exigent  after 
the  first  capias,  if  need  be,  and  to  depute  other  under  them,  so  many  and  such  as  they 
shall  see  best  for  the  keeping  of  this  present  ordinance.  .  .  ." 

2^  The  earliest  carriers  were  porters,  boatmen,  and  the  like.  See  Beverley  Town 
Documents  (Selden  Society),  p.  22,  dealing  with  the  period  1 300-1 600,  where  there  is 
a  reference  to  the  reading  of  "the  old  order  of  porters,  and  creelmen  and  other  common 
carriers,"  —  "aliis  communihus  cariatoribtis."  This  is  one  of  the  earliest  instances  of 
the  use  of  the  precise  term  "common  carrier." 
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why,  for  example,  smiths,  farriers,  and  the  like  are  not  now  engaged 
in  a  common  or  public  employment,  and  this  has  been  attempted 
on  the  basis  of  monopoly ,^^  —  economic  changes  having  altered  the 
position  of  the  smith  and  farrier  in  society,  while  that  of  the  carrier 
and  innkeeper  has  remained  the  same.  But  the  theory  does  not 
bear  analysis.  It  seems  reasonable  that  a  modem  apartment 
house  should  be  under  different  responsibihties  from  an  ordinary 
hotel.  One  can  understand  also  that  a  tap  Hne  or  a  railroad  built 
on  private  property  to  carry  freight  from  one  building  to  another 
of  a  manufacturing  plant  should  be  under  different  responsibihties 
and  duties  from  a  road  between  Buffalo  and  New  York.  But  one  is 
not  necessarily  more  of  a  monopoly  than  the  other,  and  it  is  therefore 
difficult  to  see  why,  on  that  ground,  one  should  be  classed  as 
pubHc  or  common  and  the  other  as  private.  The  essence  of  pri- 
vacy is  monopoly.  The  explanation  is  even  less  satisfactory  if  we 
go  farther  back.  No  distinction  based  upon  monopoly  between 
a  private  and  a  common  carrier  prior  to  the  year  1600  has  been 
set  forth,  and  no  explanation  has  been  offered  as  to  why  an  inn- 
keeper should  choose  the  monopoly  (if  any)  of  a  common  inn  in 
preference  to  a  private  inn,  free  from  the  duties  of  a  common  inn- 
keeper,^^ and  certainly  no  evidence  is  at  hand  of  the  existence  of 

32  Beale  &  Wyman,  Railroad  Rate  Regulation,  chap,  i,  §  12.  "it  will  be 
noticed  that  the  principle  of  law  which  permits  the  regulation  of  these  callings  has 
not  been  abandoned  in  the  smallest  degree,  though  the  conditions  calling  for  its 
application  in  modern  times  have  greatly  changed.  Whenever  the  public  is  sub- 
jected to  a  monopoly,  either  because  of  legal  grant,  as  in  the  case  of  the  medieval 
guilds  and  markets,  or  because  of  the  actual  conditions  of  life,  as  in  the  case  of 
the  village  surgeon  or  smith,  the  power  of  oppression  inherent  in  a  monopoly  is 
restricted  by  law  —  whether  by  the  common  law,  applied  by  the  courts  or  by 
special  legislation.  Whenever  on  the  other  hand  competition  becomes  free,  both 
in  law  and  in  fact,  the  need  of  governmental  regulation  ceases ;  public  opinion 
ceases  to  demand  such  regulation,  and  the  law  withdraws  it.  In  this  way  certain 
of  the  trades  and  classes  of  trades  just  enumerated  having  become  competitive, 
the  law  has  ceased  to  regulate  them,  not  because  of  a  change  of  legal  principle 
but  because  of  a  change  in  actual  economic  conditions." 

23  It  was  only  the  common  innkeeper  who  was  subject  to  peculiar  duties.  See 
Anon.,  Palmer  367  (21  Jac),  being  an  indictment  for  putting  up  a  sign  and  keeping  an 
inn,  on  the  ground  of  nuisance.  It  was  resolved  "that  it  is  lawful  for  any  subject  to 
erect  a  common  inn  and  sign;  and  for  this  reason  that  he  who  erects  a  sign,  'charge 
luy  mesme  al  republigue"*;  and  it  was  held  that  "every  one  who  comes  if  he  requires 
lodging  shall  have  action  on  the  case  if  this  is  denied."  It  was  also  held  "that  if  the 
hostler  pulls  down  his  sign  he  is  not  bound  to  'herberger,'"  unless  as  Lee,  Chief  Jus- 
tice, said,  "he  keeps  and  continues  a  common  inn  after  the  sign  is  destroyed." 
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luxurious  hotels  where  people  of  wealth  made  their  homes  in  1600, 
—  the  basis  of  the  distinction  at  present  made  between  common 
and  private  inns. 

When  we  consider  the  principle  of  monopoly  as  producing  in 
the  early  days  the  supposed  distinction  between  classes  of  callings, 
its  failure  is  clearly  apparent,  for  no  evidence  of  any  kind  is  offered 
that  carriers  were  less  numerous  than  butchers,  or  that  innkeepers 
were  fewer  than  carpenters,  or  barbers  than  weavers.  Tailors  were 
no  less  numerous  than  fullers,  so  far  as  the  evidence  goes,  and  they 
were,  in  1400,  numerous  enough  in  Beverley  to  have  a  guild  of  their 
own.^^  So  were  the  barbers  and  surgeons,  and  it  is  noteworthy 
that  the  guild  at  that  time  provided  for  a  tax  upon  itinerant  sur- 
geons who  were  in  the  town  over  eight  days.  Monopoly,  therefore, 
cannot  be  accepted  as  an  explanation  of  the  distinction  between 
pubUc  and  private  calHngs,  either  at  present  or  in  the  distant 
past,  for  it  does  not  explain  the  distinctions  within  a  calling  or 
account  for  the  difference  supposed  formerly  to  exist  between  such 
tradespeople  as  innkeepers  and  tailors,  and  such  as  carpenters  and 
brewers,  and  it  fails  to  account  for  the  present-day  difference  in  the 
treatment  of  a  city  hotel,  struggHng  under  competition,  and  a  coal 
company  absolutely  controlHng  the  coal  supply  of  a  city  or  state. 

The  reason  for  this  failure  is  neglect  of  the  facts.  Common 
carriers  were  not  anciently  contrasted  with  carpenters  or  mer- 
cers or  drapers.  It  is  a  mistake  to  suppose  that  the  instances  of 
the  innkeeper,  victualler,  taverner,  smith,  farrier,  tailor,  carrier, 
and  ferryman  are  in  any  way  exceptional  as  regards  their  public 
character.  From  the  earHest  times  one  who  was  engaged  in  a  given 
occupation  as  a  business  was  described  as  being  in  a  common  em- 
ployment, otherwise  the  employment  was  private.  In  Leet  Juris- 
diction of  Norwich  ^^  during  the  period  1374  to  1391  are  to  be  found 
instances  of  the  common  purchaser,  common  merchant,  common 
huckster,  common  brewer,  common  fripperer,  common  cooker-up, 
common  touter.  In  the  Year  Books  we  have  the  common  inn  or 
innkeeper,^^   common  merchant,^^   common  mareshal,^^   common 

^*  See  Beverley  Town  Documents,  supra,  pp.  45,  75,  100,  102, 
'^  Selden  Society  Pub. 

=»  Y.  B.  2  Hen.  IV.  7,  pl.  31;  Y.  B.  9  Hen.  IV.  45,  pl-  18;  Y.  B.  22  Hen.  VI.  21, 
pi.  38;  Y.  B.  5  Ed.  IV.  2,  pl.  20. 
"  Y.  B.  7  Hen.  IV.  44,  pl-  n-  ''  Y.  B.  19  Hen.  VI.  49,  pl.  5. 
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school-master,^^  common  tavern,^°  common  surgeon.'*^  In  the 
Beverley  Town  Documents  ^  are  to  be  found  the  common  shaver, 
common  bellman,  and  common  makers  and  venders.  In  the  later 
books  we  find  the  common  farrier,'"  common  carrier,^  common  hoy- 


»  Y.  B.  9  Ed.  IV.  32,  pi.  4. 

«  Y.  B.  21  Ed.  IV.  19,  pl.  22. 

<i  Y.  B.  9  Ed.  IV.  32,  pl.  4.    The  meaning  of  the  term  is  aptly  illustrated  by  the 
Statute  34  &  35  Hen.  VIII.  (1542-3),  ch.  8,  entitled, 

"An  Act  that  Persons,  being  no  common  Surgeons,  may 
administer  outward  Medicines. 

"Where  in  the  Parliament  holden  at  Westminster  in  the  third  year  of  the  King's 
most  gracious  reign,  amongst  other  things,  for  the  avoiding  of  sorceries  witchcrafts 
and  other  inconveniences,  it  was  enacted,  that  no  person  within  the  city  of  London, 
nor  within  seven  miles  of  the  same,  should  take  upon  him  to  exercise  and  occupy  as 
physician  or  surgeon,  except  he  be  first  examined  approved  and  admitted  by  the 
Bishop  of  London  and  other,  under  and  upon  certain  pains  and  penalties  in  the  same 
act  mentioned;  si  thence  the  making  of  which  said  act,  the  Company  and  Fellowship 
of  Surgeons  of  London,  minding  only  their  own  lucres,  and  nothing  the  profit  or 
ease  of  the  diseased  or  patient,  have  sued  troubled  and  vexed  divers  honest  persons, 
as  well  men  as  women,  whom  God  hath  endued  with  the  knowledge  of  the  nature 
kind  and  operation  of  certain  herbs  roots  and  waters,  and  the  using  and  ministring 
of  them  to  such  as  been  pained  with  customable  diseases,  .  .  .  and  yet  the  said 
persons  have  not  taken  any  thing  for  their  pains  or  cunning,  but  have  ministred 
the  same  to  poor  people  only  for  neighborhood  and  God's  sake,  and  of  pity  and 
charity.  And  it  is  now  well  known,  that  the  surgeons  admitted  will  do  no  cure  to  any 
person,  but  where  they  shall  know  to  be  rewarded  with  a  greater  sum  or  reward  than 
the  cure  extendeth  unto;  ...  for  although  the  most  part  of  the  persons  of  the  said 
craft  of  surgeons  have  small  cunning,  yet  they  will  take  great  sums  of  money  and 
do  little  therefore,  and  by  reason  thereof  they  do  oftentimes  impair  and  hurt  their 
patients,  rather  than  do  them  good: 

"In  consideration  whereof,  ...  be  it  ordained  established  and  enacted,  by  au- 
thority of  this  present  Parliament,  That  at  all  time  from  henceforth  it  shall  be  lawful 
to  every  person  being  the  King's  subject,  having  knowledge  and  experience  of  the 
nature  of  herbs  roots  and  waters,  or  of  the  operation  of  the  same,  by  or  within  any 
other  the  King's  dominions,  to  practice  use  and  minister  in  and  to  any  outward  sore 
uncome  wound  apostemations  outward  swelling  or  disease,  any  herb  or  herbs, 
ointments  baths  pultess  and  emplaisters,  according  to  their  cunning  experience  and 
knowledge  in  any  of  the  diseases  sores  and  maladies  beforesaid,  and  all  other  like  to 
the  same,  or  drinks  for  the  stone  strangury  or  agues,  without  suit  vexation  trouble 
penalty  or  loss  of  their  goods;  .  .  ." 

<2  Selden  Society  Pub. 

^  Fitz-Herbert,  Natura  Brevium,  Hale's  ed.,  p.  214. 

<*  Rogers  v.  Head,  Cro.  Jac.  262  (161 1);  Matthews  v.  Carrier,  etc.,  i  Keb.  852 
(1663);  Owen  V.  Lewis,  3  Keb.  39  (1673);  Sparrow  v.  Neal,  3  Keb.  278  (1674);  Anon., 
12  Mod.  3  (1691);  Darlston  v.  Hianson,  Comb.  333  (1696);  Tyly  v.  Morrice,  Holt  9 
(1700);  Skinner  v.  Upshaw,  2  Ld.  Raym.  752  (1702);  Coggs  v.  Bernard,  2  Ld.  Raym. 
909  (1704). 
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man,^^  common  kidder/^  common  chyrurgeon,^^  common  baker /^ 
common  brewhouse,^^  common  lighterman,^°  common  mill,^^  com- 
mon glasshouse,^^  common  oven,^^  common  boat-man,^^  common 
ferryboat,^^  common  badger/^  common  distiller ,^^  common  porter ,^^ 
common  grist-mill,^^  common  drover,^°  common  table-keeper,^^ 
common  ale-house,^^  common  cook,^  common  tipler,^  common 
balance,^^  common  builder.^  This  list  would  suggest  either  that 
the  range  of  common  employments  must  be  greatly  extended  beyond 
that  generally  accepted, — and  the  subsequent  shrinkage  explained, 
—  or  that  *' common"  does  not  have  the  significance  usually 
ascribed  to  it,  as  characterizing  and  distinguishing  one  occupation 
from  another.  Not  monopoly,  or  bailment,  or  necessity  will  be 
found  differentiating  all   these   employments   from  the  few  not 


*5  Rich  V.  Kneeland,  Hob.  17  (1614). 

**  Bray  v.  Ha3aie,  Hob.  76  (1615). 

*''  Everard  v.  Hopkins,  Bulst.,  pt.  3,  p.  332  (1615). 

"  Wilton  V.  Hardingham,  Hob.  129  a  (161 7). 

"  Jones  V.  Powell,  Palmer  536  (1628). 

*°  Symons  v.  Darknoll,  Palmer  523  (1629);  i  Strange  690  (1726). 

•'I  Kemp  V.  Gord,  Style  421  (1654). 

"  King  V.  Norris,  2  Keb.  500  (1670). 

"  Lloyd  V.  Goffe,  2  Keb.  880  (1672). 

"  King  V.  Roberts,  4  Mod.  loi  (1693). 

"  Rex  V.  Roberts,  Comb.  193  (1693). 

*"  Bray  v.  Hayne,  supra. 

"  King  V.  Lamnos,  Skinner  562  (1695). 

*'  Coggs  V.  Bernard,  supra. 

*'  Rex  V.  Channell,  2  Strange  793  (1727), 

«°  Fitz-Herbert,  Loffice  et  Auctoritie  de  Justices  de  Peace  (London,  161 7),  p.  79. 

•^  Ibid.,  p.  17.  ^  Ibid.,  p.  77. 

•3  Ibid.,  p.  17-  "  Ibid.,  p.  17.  "  Ibid.,  p.  94. 

w  Sir  William  Jones,  The  Law  of  Bailment,  p.  100.  The  context  is  instructive. 
The  learned  author  says: 

"...  In  regard  to  the  distinction  before  mentioned  between  the  «o»-fesance  and 
the  mis-iesance  of  a  workman,  it  is  indisputably  clear,  that  an  action  lies  in  both  cases 
for  a  reparation  in  damages  whenever  the  work  was  undertaken  for  a  reward,  either 
actually  paid,  expressly  stipulated,  or,  in  the  case  of  a  common  trader,  strongly  im- 
plied; of  which  Blackstone  gives  the  following  instance:  'If  a  builder  promises,  under- 
takes or  assumes  to  Caius,  that  he  will  build  and  cover  his  house  within  a  time  limited, 
and  fails  to  do  it,  Caius  has  an  action  on  the  case  against  the  builder  for  this  breach  of 
his  express  promise,  and  shall  recover  a  pecuniary  satisfaction  for  the  injury  sustained 
by  such  delay.'  The  learned  author  meaned,  I  presume,  a  common  builder,  or  sup- 
posed a  consideration  to  be  given;  and  for  this  reason  I  forbore  to  cite  his  doctrine  as 
in  point  as  the  subject  of  an  action  for  the  nan  performance  of  a  mandatary."  (Italics 
in  original.) 
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somewhere  called  common.  The  list  is  so  long  and  contains  such 
different  calHngs  that  we  are  led  to  the  conclusion  that  the  term 
''common"  did  not  serve  to  distinguish  one  employment  from 
another  and  that  all  occupations  could  be  common. 

What,  then,  did  ^'common"  mean?  Simply  ^'business,"  — 
business  carrier,  business  tailor,  business  barber.  A  conunon  sur- 
geon was  one  who  made  a  business  of  surgery,  who  practiced  it 
commonly;  a  common  tailor  was  one  who  was  in  the  business  of 
tailoring.  In  1367  an  order  was  made  for  porters  and  creelmen 
"who  then  exercised  that  craft  commonly"  qui  tunc  communiter 
utebantur  ilia  arte,  —  a  perfect  illustration  of  the  true  meaning  of 
the  word  ''common."  ^^ 

The  distinction  granted  to  exist  between  common  and  private 
carriers  is,  therefore,  wholly  sound,  —  the  word  "common"  de- 
scribes the  nature  of  the  undertaking  and  marks  off  the  carrier 
not  from  other  classes  of  business  men  but  from  that  carrier  who 
carries,  not  as  a  trade  or  business,  not  for  everybody,  but  for  him- 
self or  some  particular  employer.  He  is  in  a  common  employ- 
ment who  is  in  it  as  a  business;  the  word  defines  his  profes- 
sion, his  undertaking.  The  word  is  used  in  exactly  the  same  sense 
as  in  common  harlot,  common  thief,  conamon  scold;  that  is,  in  an 
adverbial  sense  rather  than  an  adjectival  sense.^^  That  the  distinc- 
tion was  so  easily  recognized,  was  so  much  a  part  of  the  thought 
of  the  time,  as  to  make  the  use  of  the  word  "common,"  meaning 
"in  business,"  unnecessary  is  at  least  suggested  by  the  frequently 
cited  case  against  the  innkeeper,  who  was  not  specifically  de- 
scribed as  a  "common"  innkeeper,^^  and  is  made  plain  by  Mason 
V.  Grafton,'^^  where  in  an  action  for  goods  stolen  from  an  inn  it 
was  moved  in  arrest  of  judgment  "that  he  had  not  alleged  to  be  in 

•^  Beverley  Tovm  Documents,  p.  21. 

^*  Compare  the  phrase  "  common  prayer  "  in  the  following  passage  from  Fitz-Herbert, 
Loffice  et  Auctoritie  de  Justices  de  Peace,  p.  14:  "Item  vous  enquiera  si  tiel  Eccle- 
siastical person  que  doit  dire  common  praier  .  .  .  nad  .  .  .  dit  et  use  .  .  .  touts 
lour  common  et  ouvert  praieres,  en  tiel  order  et  forme  come  est  mencion  en  le  liuer  del 
Common  prayer  authorized  per  parliament,  et  nul  auter  au  autrement  .  .  .  ."  Com- 
pare also  the  expressions  "  common  market,"  "  common  prison,"  "  common  proclama- 
tion," "  common  expenses,"  "  common  highway,"  "  common  policie,"  "  mercatrix 
publica  "  (business  woman),  "  commene  bieres,"  "  common  wealth,"  and  the  like. 

«9  Y.  B.  II  Hen.  IV.  45,  pi.  18.  See  also  Y.  B.  2  Hen.  IV.  7,  pi.  31.  Y.  B.  9  Hen. 
IV.  45,  pl.  18. 

^°  Hobart  245  b. 
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communi  hospitio.  .  .  .  Yet  because  the  declaration  laid  in  the 
custom  for  common  inns,  and  then  laid  that  he  Hospitahus  in 
Hospitio,  the  plaintiff  had  judgment.  For  it  shall  be  intended 
(and  it  is)  Domus  non  Hospitium  if  it  be  not  commune. ^^ 

The  importance  of  the  early  distinction  between  common  (or 
pubHc)  and  private,  is  easily  comprehended  with  a  Httle  consid- 
eration of  social  conditions.  The  reader  need  scarcely  be  reminded 
that  in  regions  remote  from  settled  communities  and  in  primitive 
societies  many  occupations,  such  as  blacksmithing,  weaving,  brew- 
ing, and  milling,  are  carried  on  privately,  without  the  sHghtest 
reference  to  the  public  at  large.  In  Mexico  today  the  traveller 
into  remote  regions  reaches  haciendas  quite  as  complete  in  their 
appointments  as  small  villages,  where  he  may  expect  to  receive 
food  and  lodging  for  the  night.  But  a  blacksmith,  weaver,  brewer, 
or  miller  working  under  such  conditions  would  not  be  a  common 
blacksmith,  common  weaver,  common  brewer,  or  common  miller, 
and  the  proprietor  extending  hospitality  in  such  circumstances, 
though  for  reward,  would  not  be  a  common  innkeeper.  In  medieval 
times  merchant  strangers  were  arbitrarily  assigned  to  ''hosts"  who 
were  responsible  for  their  good  behavior. ^^  Travelling  noble^^ 
often  lodged  in  the  rehgious  houses  without  invitation, ^^  but  thes* 
houses  were  not  common  inns.  "One  lodges  with  me  or  in  the 
house  of  a  husbandman,  which  is  not  a  common  inn,  although  his 
goods  are  taken  from  his  possession,  his  action  fails."  ^^  The  serv- 
ant bu3dng  for  his  lord  was  a  private  not  a  common  merchant- 
Swinfield  in  the  thirteenth  century  had  his  farrier, — an  illustration 
of  a  private  not  a  common  farrier. '^^ 

'*  Compare  3  Rot.  Pari.  553  (6  Hen.  IV.):  "39  Item,  come  en  le  darrein  Parlement 
estoit  ordeignez,  que  les  ditz  marchantz  ne  soient  demurantz  en  autre  lieu  sinoun 
ovesque  hostes  a  eux  assigners,  en  graunde  arerissement  de  lour  estates:  Pleise  a 
votre  dite  Hautesse  d'ordigner  en  ycest  present  Parlement  qu'ils  purront  prendre  lour 
hostes  par  lour  mesmes,  &  tenir  lour  hostell  en  le  manere  come  ils  ont  fait  devant  ces 
heures. 

"Soit  I'Estaut  eut  fait  tenez  &  gardez." 

"  Social  England,  vol.  2,  p.  358.    Stat.  3  Ed.  I.  was  aimed  at  the  redress  of  th 
practice. 

^'  Y.  B.  22  Hen.  VI.  21,  pi.  38.  It  is  to  be  observed  generally  that  the  word  "inn  " 
formerly  had  the  well-defined  meaning  of  "house,"  "residence,"  like  its  Latin  and 
Norman  French  equivalents  "hospitium"  and  " hospicium."  "Common  inn,"  there- 
fore, was  equivalent  to  "public  house." 

^^  Cunningham,  History  of  English  Industry  and  Commerce,  Early  and  Middre 
Ages,  p.  245.    See  also  pp.  575,  653. 
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That  the  word  "common/^  thus  seen  to  be  associated  with  all 
kinds  of  employment  and  to  make  a  natural  division  within  the 
employment,  was  used  in  the  meaning  here  given  it,  is  further 
evidenced  by  the  early  cases  discussed  below.  ^^ 

It  is  scarcely  open  to  dispute,  therefore,  that  all  trades  mentioned 
in  the  books  were  on  occasion  called  "common,"  that  the  private 
was  distinguished  from  the  public  exercise  of  a  trade,  and  it  is 
difficult  to  see  how  "common,"  in  the  earliest  uses  as  applied  to 
all  trades,  can  have  any  significance  other  than  the  one  at  the 
present  time  limited  to  a  few  trades,  —  that  is,  profession  to  serve 
all.  As  appHed  to  innkeepers  and  carriers,  the  sense  is  uniformly 
the  same  even  back  to  the  earliest  cases.  Unless  "common"  was 
used  in  one  sense  for  carriers  and  in  another  for  other  occupations, 
it  follows  that  "common"  means,  and  meant  in  this  connection, 
"open  to  pubHc  service."  This  view  does  not,  as  a  matter  of  fact, 
contradict  the  cases  on  which  the  modern  distinction  between 
carriers  and  other  businesses  is  rested,  for  the  error  that  has  been 
made  has  been  due  rather  to  a  wrongly  placed  emphasis  in  the 


'^  In  Bray  v.  Ha)me,  supra,  in  an  action  on  the  case  for  slander,  there  was  a  verdict 
for  the  plaintiff.  "And  yet  judgment  was  given  against  him  that  those  words  bear  no 
action:  For  every  falsehood  charged  upon  a  man  in  his  private  dealings  will  not  bear 
action;  But  if  a  man  of  a  publick  occupation  or  trade  be  charged  with  deceit  in  that  it 
will  bear  action.  And,  therefore  if  this  man  had  been  a  common  kidder  or  badger,  and 
had  been  charged  with  selling  by  false  measure,  it  would  have  bom  action.  .  .  ." 
The  only  possible  meaning  in  "common"  here  is  "public,"  and  "public"  can  signify 
here  nothing  but  serving  the  public,  in  the  business  of. 

The  same  distinction  within  trades  is  made  clear  in  the  frequent  actions  under  the 
Statute  of  Labourers,  5  Eliz.,  as  in  Hobbs  v.  Young,  Comb.  179,  and  Ipswich  Taylors* 
Case,  6  Coke,  pt.  11,  p.  53,  where  the  private  cook,  tailor,  brewer,  etc.,  is  distin- 
guished from  him  who  makes  a  public  use  and  exercise  of  any  of  those  trades  to  all 
who  will  come.  It  is  true  that  this  statute  is  different  from  a  rule  of  law  establishing 
definite  responsibilities  for  such  trades  as  are  called  common,  but  though  it  does  not 
establish  for  such  trades  such  a  duty  as  that  of  serving  all  indifferently,  it  does  em- 
phasize the  difference  between  a  private  tradesman  and  one  exercising  the  same  kind  of 
trade  publicly. 

In  Jones  v.  Powell,  supra,  in  an  action  on  the  case  for  maintaining  a  brewhouse  as 
a  nuisance,  the  words  "common,"  in  the  sense  of  public,  and  "private"  are  contrasted. 
It  was  objected  "that  the  action  does  not  lie  because  it  is  a  private  brewhouse  which 
is  erected."  To  this  it  was  answered  "  that  the  cause  of  the  action  is  the  insalubrity 
and  unwholesomeness  that  arises  on  account  of  the  building,  not  the  public  or  private 
'cause'  of  its  erection.  .  .  ."  "And  it  was  agreed  by  the  whole  Court  that  the  erect- 
ing of  a  common  or  a  private  (common  ou  private)  brewhouse  is  not  a  nuisance 
per  se." 
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phrases  "common  carrier/'  etc.,  than  to  a  mistake  in  the  cases 
which  are  discussed  in  the  footnote.^^ 


^8  To  begin  with  the  frequently  cited  case  of  the  veterinary  surgeon,  Y.  B.  19  Hen. 
VI.  49,  pi.  5.  The  court  decided  that  it  was  necessary  to  prove  one  a  common  horse 
surgeon  to  charge  him  for  loss  of  a  horse  placed  under  his  care.  This  case  has  been 
treated  without  any  attention  to  the  word  "common,"  as  showing  the  public  character 
of  the  curing  of  man  or  beast,  and  the  public  element  is  based  upon  the  scarcity  of 
practitioners.  As  to  the  latter,  it  is  suflScient  to  point  out  that  no  evidence  in  support  of 
the  assumption  is  adduced,  and  that,  on  the  other  hand,  in  Beverley  about  this  time 
barbers  and  surgeons  were  numerous  enough  to  have  a  guild,  which  taxed  strangers 
of  these  professions  who  remained  in  the  town  over  eight  days.  The  true  meaning 
of  the  case  would  seem  to  be  that  without  an  express  assumpsit  charged,  you  could 
not  hold  a  surgeon  for  his  work  unless  he  were  a  common  surgeon,  that  is,  one  in 
that  business.  This  gives  point  to  "common,"  not  to  "surgeon,"  allows  for  the 
existence  of  non-common  surgeons,  and  avoids  any  necessity  of  looking  for  a  diJfference 
marking  surgeons  as  a  class. 

The  tailor  was,  by  the  remark  in  Y.  B.  22  Ed.  IV.  49,  pi.  15,  boimd  to  serve  all, 
that  is,  he  was  in  the  same  class  as  the  common  innkeeper  and  the  common  smith.  The 
statement  is  only  to  the  effect  that  he  was,  as  they  were,  a  bailee,  and  the  parenthetical 
"he  is  compelled  by  law  to  do  it"  measures  the  obligation  under  which  the  tailor 
worked  as  a  common  tailor.  For  there  is  no  reason  why  innkeepers  and  smiths 
should  be  common  or  private  and  tailors  all  common.  Such  a  conclusion,  on 
the  theory  of  monopoly,  could  be  reached  only  on  the  groimd  that  tailors  were 
scarcer  than  doctors  or  smiths.  Brian  plainly  is  speaking  of  a  common  tailor, 
just  as  plainly  as  in  the  Anon,  case,  Keilw.  50,  pi.  4,  it  is  a  common  smith  and 
a  common  inn  that  are  discussed,  though  "common"  is  omitted.  There  is 
never  any  doubt  of  the  two  classes,  —  private  and  common,  —  in  these  two 
employments. 

The  latter  case  sets  off  the  builder  who  bargains  to  build  a  house  from  the  smith 
and  innkeeper,  and  again  that  distinction  is  explained  as  due  to  monopoly.  The  case, 
rightly  viewed,  illuminates  the  whole  question.  Taking  a  common  innkeeper  as  the 
one  who  is  in  the  innkeeping  business,  and  the  smith  under  peculiar  duties  as  the 
one  who  nms  a  smithy  as  a  business,  it  is  easy  to  see  the  difference  in  the  builder  in 
the  case  supposed.  The  others,  when  they  do  exercise  their  trades  privately,  are  not 
in  business,  are  not  serving  the  public.  Likewise,  the  builder,  when  he  undertook 
privately  on  the  basis,  —  as  the  court  says,  —  of  an  agreement.  The  important 
element  was  not  that  the  employer,  because  of  supposed  competitive  conditions 
existing  in  that  occupation  as  distinguished  from  others,  had  time  to  bargain,  but 
that  the  builder's  time  was  hired  for  a  stated  period.  The  contract  took  him  out 
of  the  position  of  making  a  continuing  offer  of  services  to  any  newcomer,  whereas 
the  surgeon  or  innkeeper  or  barber  or  smith  is  always  ready  for  the  next  customer  and 
is  at  least  tacitly  offering  to  serve  him.    See  also  n.  61,  supra. 

So  of  the  victualler.  The  existence  of  bakers'  guilds  and  the  importance  of  the 
assizes  of  bread  and  ale  show  the  absence  of  monopoly,  of  the  existence  of  which,  in- 
deed, no  evidence  is  offered.  The  important  fact  is  the  selling,  the  dealing  as  a  business 
man,  and  only  when  so  dealing  was  the  baker  common  or  public  and  under  these 
duties  of  general  service.  The  regulations  such  as  the  assize  were  not  grounded  upon 
the  monopoly  of  the  manorial  baker  or  of  the  bakers'  guild,  but  upon  the  public  or 
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The  carrier  cases  are  all  cases  of  common  carriage,  and  the  dis- 
tinction within  the  occupation  is  everywhere  manifest.  Nowhere 
is  monopoly  suggested  as  the  distinguishing  characteristic.  A 
distinction  based  on  monopoly  would  require  proof  that  the  common 
carrier  had  some  kind  of  a  monopoly  which  the  private  carrier  did 
not  have,  or  that  "common"  was  synon)rmous  with  "monopoly." 
The  plain  meaning  of  the  cases  is  the  simplest  solution  of  all  the 
difficulties,  —  the  common  was  the  public,  the  professional,  the 
business  carrier  or  other  trader. 

We  may  reasonably  conclude,  therefore,  that,  so  far  as  the  car- 
rier's business  is  concerned,  it  is  no  different  from  any  other  busi- 
ness. The  carrier,  Hke  every  other  business  man,  purports  to  serve 
and  to  deal  with  the  pubHc.  Business  is  impersonal;  in  ordinary 
course  it  is  merely  a  question  of  merchandise  or  other  exchangeable 
value  on  the  one  hand  and  money  on  the  other.  A  man  is  engaged 
in  business  when  he  soHcits  the  favor  of  and  undertakes  to  deal 
with  persons  indifferently  for  profit.  This  is  the  common  character- 
istic of  all  business  and  at  once  its  identification  and  definition. 

The  disappearance  of  this  conception  from  our  law  in  the  case 
of  all  ordinary  businesses  and  its  retention  in  the  case  of  carriers 
is  to  be  explained  partly  by  economic  and  social  changes  and  partly 
by  judicial  misinterpretation  of  the  early  cases.  That  the  dis- 
appearance did  not  take  place  suddenly  is  evidenced  by  the  fre- 
quently cited  cases  of  Gisbourn  v.  Hurst,  Lane  v.  Cotton,  and  Coggs 
V.  Bernard,  decided  at  the  beginning  of  the  eighteenth  century 
and  discussed  in  the  note,^^  which  still  assert  the  ancient  doctrine. 

business  nature  of  the  emplojonent,  and  the  duty  of  indiscriminate  service  was  a 
business  or  common  duty,  not  a  duty  of  the  baker  as  a  baker. 

The  innkeeper  was  not  from  time  immemorial  regarded  as  a  public  servant.  The 
common  innkeeper  was  so  regarded.  Se**  n.  33,  supra.  Nothing  in  the  early  cases 
suggests  a  basis  for  the  contention  that  the  occupation  itself  was  peculiar  or  public 
or  otherwise  differentiated.  If  common  it  was  peculiar  and  public,  that  is  if  one 
proposed  to  serve  the  public  he  must  serve  it;  if  he  purported  to  be  in  business  he 
was  in  a  public  employment,  whatever  that  emplo3anent  was,  and  was  a  "common" 
servant. 

The  miller  may,  on  occasion,  have  had  a  monopoly  affecting  the  public;  but  no 
case  is  cited  which  ascribes  the  public  character  to  a  mill  on  the  ground  of  monopoly, 
and  there  are  many  indications  that  mills  were  numerous.  In  Borough  Customs, 
p.  37,  a  penalty  is  prescribed  against  bakers  who  hired  mills.  A  favorite  example  of 
damnum  absque  injuria  in  the  Year  Books  was  where  one  erects  a  mill  on  his  own 
land  to  the  prejudice  of  a  mill  on  his  neighbor's  land. 

'7  In  Gisbourn  v.  Hurst,  i  Salk.  249  (1710),  the  court  still  retained  the  ancient  con- 
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But  with  the  inventions  of  Arkwright,  the  writings  of  Adam  Smith, 
and  the  spread  of  the  idea  of  free  trade,  a  great  change  took  place 
in  business  conditions  toward  the  close  of  the  eighteenth  century.  ^^ 
In  ordinary  trades  there  ceased  to  be  any  need  for  a  distinction 
between  the  common  and  the  private  exercise  of  a  trade.  With 
the  repeal  of  the  Statute  of  Apprentices  in  18 14  the  distinction 
made  in  such  a  statement  as  *'To  make  a  man  of  a  trade,  he  must 
be  apprentice  to  him  who  did  openly,  commonly,  and  by  pubhck 

ception.  This  was  an  action  in  trover  for  goods  taken  by  distress  in  a  bam  from  the 
wagon  of  one  who  carried  cheese  to  London,  and  usually  loaded  back  with  goods  for  all 
persons  indifferently. 

".  .  .  It  was  agreed  per  curiam,  that  goods  delivered  to  any  person  exercising  a 
public  trade  or  employment  to  be  carried,  wrought  or  managed  in  the  way  of  his 
trade  or  employment,  are  for  that  time  under  a  legal  protection,  and  privileged  from 
distress  for  rent;  but  this  being  a  private  undertaking  required  a  farther  considera- 
tion; and  it  was  resolved,  that  any  man  undertaking  for  hire  to  carry  the  goods  of  all 
persons  indifferently,  as  in  this  case,  is  as  to  this  privilege,  a  common  carrier;  for 
the  law  has  given  the  privilege  in  respect  of  the  trader  and  not  in  respect  of  the 
carrier.  ..." 

But  this  case  was  misinterpreted  in  the  first  sentence  of  the  earliest  text-book 
(Jeremy)  on  the  law  of  carriers,  which  read:  "The  law  has  avowedly  given  the  privi- 
lege of  its  special  protection  in  respect  of  the  trader,  and  not  the  carrier,"  and  was 
the  center  of  much  discussion  by  writers,  courts,  and  lawyers  in  the  past  century.  The 
meaning  of  "privilege"  in  the  case  referred  to  is  the  freedom  from  distraint.  By  the 
term  "in  respect  of  the  trader"  the  court  meant  that  the  privilege  existed,  not  because 
the  plaintiff  was  a  carrier,  but  because  he  was  a  common  carrier,  that  is,  because  he 
was  a  trader,  or  in  the  business  of  carriage. 

Even  the  language  of  Chief  Justice  Holt  in  Lane  v.  Cotton  (1701)  seems  quite  plain. 
He  says: 

"If  a  man  takes  upon  him  a  publick  employment,  he  is  bound  to  serve  the  publick 
as  far  as  the  employment  extends;  and  for  refusal  an  action  lies,  as  against  a  farrier 
refusing  to  shoe  a  horse.  Keilw.  50.  Against  an  inn-keeper  refusing  a  guest,  when 
he  has  room.  Dier.  158,  pi.  32.  Against  a  carrier  refusing  to  carry  goods  when  he  has 
convenience,  his  wagon  not  being  full.  He  had  known  such  action  brought,  and  a  re- 
covery upon  it,  and  never  disputed.  So  an  action  will  lie  against  a  sheriff,  for  refusing 
to  execute  process.  The  same  reason  will  hold,  that  an  action  should  lie  against  the 
post-master,  for  refusing  to  receive  a  letter,  etc."     i  Ld.  Raym.  646,  654  (1701). 

The  same  is  true  of  his  language  in  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  912  (1714), 
where  he  said: 

"The  case  is  shortly  this.  This  defendant  undertakes  to  remove  goods  from  one 
cellar  to  another,  and  there  lay  them  down  safely,  and  he  managed  them  so  negli- 
gently, that  for  want  of  care  in  him  some  of  the  goods  were  spoiled.  .  .  .  There  has 
been  a  motion  in  arrest  of  judgment,  that  the  declaration  is  insufficient,  because  the 
defendant  is  neither  laid  to  be  a  common  porter,  nor  that  he  is  to  have  any  reward 
for  his  labour.  So  that  the  defendant  is  chargeable  by  his  trade,  and  a  private  person 
cannot  be  charged  in  an  action  without  a  reward.  .  .  ." 

'*  Cunningham,  supra,  Laissez  Faire,  p.  609. 
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profession  sell,  and  not  privately  by  stealth/'  ^^  would  cease  to  be 
necessary  and  would  be  gradually  dropped  as  meaningless. 

In  the  case  of  the  carrier's  trade,  however,  there  were  peculiar  in- 
ternal characteristics  which  brought  it  constantly  before  the  courts. 
In  the  early  history  of  carriage  before  the  advent  of  railroads,  the 
special  feature  that  had  to  be  dealt  with  was  bailment,  and  the 
liability  for  loss  of  goods,  which  was  finally  developed  into  a  so- 
called  insurer's  HabiHty.  In  the  course  of  time,  with  the  introduc- 
tion of  railroads,  other  special  and  peculiar  features,  such  as  the 
enjoyment  of  peculiar  privileges,  franchises,  and  rights  of  way, 
became  characteristic  of  carriage,  and  the  relative  importance  of 
the  carrier's  calHng  was  greatly  accentuated.  There  was  nothing 
more  natural  than  that  the  word  ''common,"  still  retained  by 
carriers  and  absent  from  most  other  occupations,  should  be  as- 
simied  to  be  indicative  of  peculiar  duties  and  of  peculiar  sub- 
jectability  to  state  control. 

But  as  we  have  seen,  this  view  is  erroneous,  and  not  supported 
by  the  cases  upon  which  it  purports  to  rest.  Under  a  true  inter- 
pretation of  the  common  law  all  business  is  public,  and  the  phrase 
"private  business"  is  a  contradiction  in  terms.  Whatever  is  pri- 
vate is  not  business,  and  that  which  is  business  is  not  private. 
Every  man  engaged  in  business  is  engaged  in  a  public  profession 
and  a  public  calling.  The  parties  to  business  are  the  merchants 
on  the  one  hand  and  the  public  on  the  other.  The  merchant  or 
trader  opens  his  doors  into  the  pubHc  street  and  invites  all  who 
pass  to  enter.  By  pubUc  advertisement  and  circularizing  he  soHcits 
patronage  from  all  who  read.  He  extends  an  invitation  or  makes  a 
continuing  offer  to  all  indifferently.  He  seeks  credit,  employs  the 
machinery  of  credit,  and  by  so  doing  involves  the  fortunes  of  the 
community  at  large.  He  floats  his  securities  in  the  public  market. 
His  good-will,  always  a  principal  asset,  consists  entirely  of  the 
likelihood  that  the  people  in  general  will  avail  themselves  of  the 
inducements  which  he  has  offered.  Reason  and  authority  alike 
show  the  soundness  of  this  view.^° 

"  Shepherd,  Office  of  Justice  of  the  Peace  (1652),  vol.  i,  ch.  20. 

8°  The  German  Commercial  Code  recognizes  this  practically  by  requiring  the  regis- 
tration of  traders  as  such.  Staub's  Konmientar  zimi  Handelsgesetzbuch,  vol.  i, 
§§  8-16.  See  also  Gadsby,  Commercial  Registration  in  Japan,  28  L.  Quart.  Rev. 
305  (191 2);  Pallares,  Derecho  Mercantil  (Mexico,  1891),  p.  910 ;  Lyon-Caen  and 
Renault,  Droit  Commercial,  vol.  i,  §  10. 
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The  importance  of  this  principle  in  dealing  with  present-day  prob- 
lems is  far  reaching,  and  to  the  fact  that  business  as  such  through- 
out the  course  of  its  modern  development  has  been  suffered  to  be,  as 
it  were,  without  law  unless  it  could  be  brought  into  some  exceptional 
class,  is  to  be  attributed  much  of  the  difficulty  which  now  prevails. 
This  distinct  doctrine  of  the  common  law, — the  doctrine  of  common 
employment,  —  needs  to  be  vitaHzed  and  inteUigently  appHed. 
How  remote  this  conception  Hes  from  our  modern  thinking  is  well 
illustrated  by  the  dissenting  opinions  in  Munn  v.  Illinois  ^^  and 
Budd  V.  New  York,^^  and  by  the  opinion  of  the  court  in  State  v. 
Edwards. ^^    In  the  first  case  Mr.  Justice  Field,  dissenting,  said: 

"...  There  is  no  magic  of  the  language,  though  used  by  a  consti- 
tutional convention,  which  can  change  a  private  business  into  a  public 
one,  or  alter  the  character  of  the  building  in  which  the  business  is  trans- 
acted. A  tailor's  or  a  shoemaker's  shop  would  still  retain  its  private 
character,  even  though  the  assembled  wisdom  of  the  State  should  de- 
clare, by  organic  act  or  legislative  ordinance,  that  such  a  place  was  a 
public  workshop,  and  that  the  workmen  were  public  tailors  or  public 
shoemakers.  .  .  .  The  defendants  were  no  more  public  warehousemen, 
as  justly  observed  by  counsel,  than  the  merchant  who  sells  his  mer- 
chandise to  the  public  is  a  public  merchant,  or  the  blacksmith  who  shoes 
horses  for  the  public  is  a  public  blacksmith;  and  it  was  a  strange  notion 
that  by  calling  them  so  they  would  be  brought  under  legislative 
control.  .  .  .'* 

It  is  indeed  true  that  legislative  fiat  cannot  change  the  essential 
nature  of  things,  and  it  is  fortunately  true  that  with  a  live  recog- 
nition of  the  nature  of  business  on  the  part  of  the  courts  and 
business  men,  a  minimum  of  legislation  will  be  either  attempted 
or  necessary.  Passing  by  the  subject  of  regulation  as  not  being 
confined  or  pecuHar  to  the  phenomenon  now  under  investigation, 
we  may  briefly  advert  to  the  duties  generally  conceded  to  be  in- 
cident to  common  employments  as  such  at  common  law,  for 
these  duties,  as  we  now  see,  are  not  pecuHar  to  common  carriers, 
but  are  incident  to  businesses  of  every  kind. 

It  is  said,  and  the  accepted  view  is,  that  in  a  so-called  private 
business  "a  person  has  an  absolute  right  to  refuse  to  have  business 


81   94  U.   S.    113,    138   (1876).  82    143  U.  S.   S17   (1892). 

^  86  Maine  102,  29  Atl.  947  (1893). 
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relations  with  any  person  whomsoever,  whether  the  refusal  is 
based  upon  reason  or  is  the  result  of  whim,  caprice,  prejudice,  or 
malice,  and  there  is  no  law  which  forces  a  man  to  part  with  his 
title  to  his  property."  ^  It  is  scarcely  to  be  presumed  that  such 
statements  have,  as  a  rule,  been  made  advisedly  after  a  full  inves- 
tigation of  the  materials,  many  of  which  have  in  fact  only  recently 
been  made  available  through  the  pubHcations  of  the  Selden  Society. 
The  right  to  refuse  to  have  business  relations  is  one  thing;  the 
right  to  continue  in  business  and  have  business  relations  with  some 
and  not  with  others  in  equal  circumstances  is  a  wholly  different 
thing. 

It  is  beyond  dispute  that  arbitrary  discrimination  and  refusal 
to  deal  are  wholly  repugnant  to  the  profession  of  common  em- 
ployment. As  said  by  Mr.  Justice  Doe  in  a  case  involving  com- 
mon carriers :  ^^ 

"A  common  carrier  is  a  public  carrier.  He  engages  in  a  public  em- 
plo3rment,  takes  upon  himself  a  public  duty,  and  exercises  a  sort  of 
public  office.  ...  He  is  under  a  legal  obligation;  others  have  a  cor- 
responding legal  right.  His  duty  being  public,  the  correlative  right  is 
public.  The  public  right  is  a  common  right,  and  a  common  right  signi- 
fies a  reasonably  equal  right.  ...  A  common  carrier  of  freight  cannot 
exercise  an  unreasonable  discrimination  in  carrying  for  one  and  refusing 
to  carry  for  another.  He  may  be  a  common  carrier  of  one  kind  of  prop- 
erty, and  not  of  another;  but,  as  to  goods  of  which  he  is  a  common  car- 
rier, he  cannot  discriminate  unreasonably  against  any  individual  in 
the  performance  of  the  public  duty  which  he  assumed  when  he  engaged 
in  the  occupation  of  carrying  for  all.  His  service  would  not  be  public 
if,  out  of  the  persons  and  things  in  his  line  of  business,  he  could  arbi- 
trarily select  whom  and  what  he  would  carry.  Such  a  power  of  arbi- 
trary selection  would  destroy  the  public  character  of  his  employment, 
and  the  rights  which  the  public  acquired  when  he  volunteered  in  the 
pubHc  service  of  common-carrier  transportation.  With  such  power,  he 
would  be  a  carrier,  —  a  special,  private  carrier,  —  but  not  a  common, 
public  one.  ..." 

Opposed  as  the  supposed  right  of  discrimination  and  of  refusal 
to  deal  is  to  reason,  it  is  no  less  so  to  that  long  line  of  cases  the 
application  of  which  has  heretofore  been  confined  to  the  supposedly 

8*  Delz  V.  Winfree,  80  Tex.  400,  402,  165  S.  W.  11 1  (1891). 

«  McDuffee  v.  Portland  &  Rochester  R.  R.,  52  N.  H.  430,  447  (1873). 
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exceptional  employments.^^  A  rational  and  courageous  extension 
of  this  great  body  of  thought  and  experience  to  business  generally 
should  contribute  much  to  the  solution  of  modern  trade  problems. ^^ 


^  Shepherd,  writing  in  1652  (Office  of  Justice  of  the  Peace),  summarizes  the  law  of 
trade  as  follows:  "There  are  many  laws  that  concern  trading  and  traffique,  which 
may  be  thus  reduced,  i.  None  may  exercise  some  trades  before  they  have  been 
trained  up  in  them.  2.  Tradesmen  must  sell  true,  not  false  and  sophisticall  commodi- 
ties, espscially  provision.  3.  They  must  sell  at  reasonable  prices,  and  for  moderate 
gain.  4.  Bakers,  brewers,  and  such  like  tradesmen  must  keep  the  assizes.  5.  All 
tradesmen  must  sell  by  just  weights  and  measures."  Duty  to  sell  at  a  reasonable 
price  cannot  co-exist  with  a  right  to  refuse  to  sell  at  any  price. 

The  idea  of  service  was  inseparable  from  the  idea  of  business  in  the  early  law.  The 
term  "office"  is  used  in  the  Year  Books  with  reference  to  the  most  ordinary  occupa- 
tions. "Mystery"  in  the  phrase  "art  and  mystery"  is  not,  as  often  asserted,  equiv- 
alent to  maistrie,  a  mastery  of  a  craft,  but  is  a  corruption  of  a  word  meaning, 
not  "mastery,"  but  "ministry,"  "service."  Beverley  Town  Documents,  Selden 
Society  Pub.,  introd.,  p.  xlvii. 

It  is  worthy  of  note  that  the  Statute  of  Labourers,  supra,  refers  to  tradesmen  as 
"ministers." 

The  following  cases  from  the  Year  Books  are  of  particular  interest.  Y.  B.  21  Hen. 
VI.  55,  pi.  12:  "Paston,  J.,  If  I  come  riding  along  the  highway  to  a  town  where  a 
smith  lives  who  has  sufficient  stuff  to  shoe  my  horse  supposing  it  has  lost  a  shoe,  and 
I  request  him  at  a  proper  time  to  shoe  it  and  offer  him  enough  for  his  labor  and  he 
refuses  so  that  my  horse  is  later  lost  for  want  of  shoes,  because  of  his  default,  I  say  in 
such  event  I  shall  have  action  of  trespass  on  the  case."  Y.  B.  9  Ed.  IV.  32,  pi.  4: 
"Needham  .  .  .  and  Sir  in  trespass  against  a  man  for  taking  a  servant  it  is  a  good 
plea  for  the  defendant  to  allege  that  he  is  a  common  school-master,  and  the  father  of 
the  said  servant  brought  him  to  the  defendant  to  be  instructed,  wherefore  .  .  .  Lit- 
tleton. In  trespass  for  taking  a  servant  it  is  a  good  plea  for  the  defendant  to  allege 
that  he  is  a  common  surgeon  and  the  servant  had  broken  his  leg  so  that  he  could  not 
walk  and  came  to  him  to  be  cured  etc.  wherefore  he  etc." 

"  In  the  Court  Baron  (Selden  Society),  p.  31,  may  be  found  a  precedent  taken 
from  a  thirteenth  century  book  of  forms  or  instructions  to  the  steward  of  the  lord's 
court,  to  be  used  "when  brewer  or  breweress  refuseth  to  sell  beer  to  the  lord."  It  is 
as  follows: 

"Sir  steward,  the  bailiff  R(obert)  by  name,  who  is  here,  complaineth  of  Ellis  Atte 
Well,  who  is  there,  that  wrongfully  and  to  the  lord's  despite  he  refused  to  sell  beer 
to  the  use  of  the  lord  on  such  day  he  at  such  an  hour  in  the  year  that  was,  whereas  on 
the  said  day  he  had  in  his  brewery  sold  beer  new  and  old  to  his  neighbours  and  to 
strangers;  and  wrongfully  for  this  reason,  that  he,  (Robert)  prayed  him  debonairely 
and  earnestly  for  the  love  of  his  lord  that  he  would  sell  him  of  his  beer  in  return  for 
present  and  ready  payment  according  to  the  assize  which  is  provided  and  established; 
but  this  Ellis  neither  for  prayer  nor  for  admonishment  nor  yet  for  present  and  ready 
payment  would  confess  that  he  had  beer  for  sale,  new  or  old,  in  secret  or  in  public,  for 
gift  or  sale  to  his  lord  or  any  of  his  folk,  to  the  lord's  damage  for  40  s.  or  the  shame  for 
20  s.  by  reason  of  the  strangers  that  were  there  assembled.    If  confess  etc. 

Tort  and  force  and  the  damage  of  the  lord  of  40  s.  and  the  shame  of  20  s.  and  every 
penny  thereof  and  all  that  is  in  the  lord's  despite,  defendeth  Ellis,  who  is  here,  against 
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Effective  as  this  basic  principle  of  the  common  law  can  be  made 
by  the  courts  in  the  administration  of  justice  and  the  prevention  of 
business  abuses,  its  recognition  should  be  scarcely  less  serviceable 
as  a  helpful  guide  to  business  men  and  an  aid  to  legislators  in  the 
framing  of  constructive  laws.  The  problem  of  holding  companies 
and  industrial  combinations,  for  example,  which  in  recent  years 
has  been  much  discussed  in  the  United  States,  becomes  simpHfied, 
for,  with  a  positive  duty  of  service  to  all  resting  on  each  subsidiary 
or  business  unit,  the  opportunity  and  temptation  for  oppressive 
conduct  are  lessened,  and  the  importance  of  ultimate  ownership 
and  control  is  minimized.  A  commercial  code  based  on  the  com- 
mon law  would  differ  from  the  French,  German,  and  Japanese 
codes,  which  treat  business  empirically  from  the  standpoint  of  its 
mechanism  or  of  determinate  classes  of  actors  therein,  by  pre- 
senting a  rational  system  dealing  with  business  itself  as  a  public 
profession. 

Edward  A.  Adler. 
Boston,  Mass. 

the  sworn  bailiflf  R(obert)  by  name,  who  is  there,  and  against  his  suit  and  all  that  he 
surmiseth  against  him;  and  well  he  showeth  thee  that  on  that  day  which  the  bailiff 
surmiseth  nor  at  that  hour  nor  within  four  days  afterwards  was  any  manner  of  beer, 
new  or  old,  within  his  power,  in  barrell  or  out,  to  give  or  to  sell  even  had  one  given 
him  ten  shillings.  Again,  sir,  as  to  what  he  surmiseth,  that  on  the  same  day  he  sold 
beer,  new  and  old,  to  his  neighbours  and  to  strangers,  privately  and  publicly,  we 
answer  and  say  right  fully  that  he  talketh  idly,  and  we  offer  thee  a  besant  of  gold  that 
lawfully  it  may  be  inquired  of  these  good  folk  of  the  vill  and  if  thou  findest  by  good 
inquest  of  good  folk  of  the  vill  that  he  had  beer  at  that  hour  or  within  four  days  after- 
wards, at  any  hour  of  the  said  days,  beer  new  or  old,  to  give  or  sell,  he  obligeth  himself 
in  all  his  goods  moveable  and  immoveable  to  do  whatever  thou  seest  fit. 
"Therefore  be  this  inquired." 
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ASSUMPTION   OF   RISK  UNDER  THE   FEDERAL 
EMPLOYERS^   LIABILITY   ACT 

/^N  April  22,  1908,  executive  approval  was  given  to  the  act 
^^  of  Congress  known  as  the  Federal  Employers'  Liability  Act; 
which,  stripped  of  its  verbiage  irrelevant  to  this  discussion,  is  as 
follows: 

"That  every  common  carrier  by  railroad  while  engaging  in  commerce 
between  any  of  the  several  states  .  .  .  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  he  is  employed  by  such  carrier  in  such 
commerce,  ...  for  such  injury  .  .  .  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or  employees  of  such  car- 
rier, or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negligence, 
in  its  cars,  engines,  appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment. 

"Sec.  3.  That  in  all  actions  hereafter  brought  against  any  such 
common  carrier  by  railroad  under  or  by  virtue  of  any  of  the  provisions 
of  this  Act  to  recover  damages  for  personal  injuries  to  an  employee,  .  .  . 
the  fact  that  the  employee  may  have  been  guilty  of  contributory  neg- 
ligence shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributable  to  such 
employee:  Provided,  That  no  such  employee  who  may  be  injured  .  .  . 
shall  be  held  to  have  been  guilty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employees  contributed  to  the  injury  ...  of  such 
employee. 

"  Sec.  4.  That  in  any  action  brought  against  any  common  carrier  under 
or  by  virtue  of  any  of  the  provisions  of  this  Act  to  recover  damages  for 
injuries  to  .  .  .  any  of  its  employees,  such  employee  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in  any  case  where  the  viola- 
tion by  such  common  carrier  of  any  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  ...  of  such  employee. 

"Sec.  5.  That  any  contract,  rule,  regulation,  or  device  whatsoever, 
the  purpose  or  intent  of  which  shall  be  to  enable  any  common  carrier  to 
exempt  itself  from  any  liabiUty  created  by  this  Act,  shall  to  that  extent 
be  void.  .  .  ."  ^ 

^  The  constitutionality  of  this  statute  was  sustained  in  Mondou  v.  New  York,  N.  H. 
&  H.  R.  R.  Co.,  223  U.  S.  I,  50  (1912),  upon  the  following  ground: 

"The  natural  tendency  of  the  changes  described  is  to  impel  the  carriers  to  avoid 
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In  Seaboard  Air  Line  Ry.  v.  Horton^  the  court  held  that  *'by 
the  phrase  'any  statute  enacted  for  the  safety  of  employees/ 
Congress  evidently  intended  federal  statutes  such  as  the  Safety 
Appliance  Acts  and  the  Hours  of  Service  Act";  and  then  proceeded 
to  place  upon  the  fourth  section  the  following  interpretation: 

"It  seems  to  us  that  sec.  4,  in  eliminating  the  defense  of  assumption 
of  risk  in  the  cases  indicated,  quite  plainly  evidences  the  legislative  in- 
tent that  in  all  other  cases  such  assumption  shall  have  its  former  efifect 
as  a  complete  bar  to  the  action.  And,  taking  sections  3  and  4  together, 
there  is  no  doubt  that  Congress  recognized  the  distinction  between  con- 
tributory negligence  and  assumption  of  risk;  for,  while  it  is  declared  that 
neither  of  these  shall  avail  the  carrier  in  cases  where  the  violation  of  a 
statute  has  contributed  to  the  injiuy  or  death  of  the  employee,  there  is, 
with  respect  to  cases  not  in  this  category,  a  limitation  upon  the  effect 
that  is  to  be  given  to  contributory  negligence,  while  no  corresponding 
limitation  is  imposed  upon  the  defense  of  assiunption  of  risk  —  perhaps 
none  was  deemed  feasible." 

The  doctrine  of  assumption  of  risk,  which  the  court  thus  engrafts 
upon  the  statute,  is  a  common-law  doctrine  by  which  the  employee, 

or  prevent  the  negligent  acts  and  omissions  which  are  made  the  bases  of  the  rights  of 
recovery  which  the  statute  creates  and  defines;  and  as  whatever  makes  for  that  end 
tends  to  promote  the  safety  of  the  employees  and  to  advance  the  commerce  in  which 
they  are  engaged,  we  entertain  no  doubt  that  in  making  those  changes  Congress  acted 
within  the  Umits  of  the  discretion  confided  to  it  by  the  Constitution." 

In  that  case  the  court  also  said: 

"We  are  not  unmindful  that  that  end  was  being  measurably  attained  through  the 
remedial  legislation  of  the  several  states,  but  that  legislation  has  been  far  from  imi- 
form,  and  it  undoubtedly  rested  with  Congress  to  determine  whether  a  national  law, 
operating  uniformly  in  all  the  states,  upon  all  carriers  by  railroad  engaged  in  interstate 
conunerce,  would  better  subserve  the  needs  of  that  commerce." 

In  Michigan  C.  R.  Co. :;.  Vreeland,  227  U.  S.  59,  66  (1913),  it  is  said: 

"We  may  not  piece  out  this  act  of  Congress  by  resorting  to  the  local  statutes  of 
the  state  of  procedure  or  that  of  the  injury.  The  act  is  one  which  relates  to  the  lia- 
biUty  of  railroad  companies  engaged  in  interstate  commerce  to  their  employees  while 
engaged  in  such  commerce.  The  power  of  Congress  to  deal  with  the  subject  comes 
from  its  power  to  regulate  commerce  between  the  states.  Prior  to  this  act  Congress 
had  not  deemed  it  expedient  to  legislate  upon  the  subject,  though  its  power  was 
ample.  'The  subject,'  as  observed  by  this  court  in  Second  Employers'  Liability  Cases, 
*is  one  which  falls  within  the  police  power  of  the  state  in  the  absence  of  legislation  by 
Congress.'  ...  By  this  act  Congress  has  undertaken  to  cover  the  subject  of  the  lia- 
bility of  railroad  companies  to  their  employees  injured  while  engaged  in  interstate 
commerce.  This  exertion  of  power  which  is  granted  in  express  terms  must  supersede 
all  legislation  over  the  same  subject  by  the  states." 

2  34  Sup.  Ct.  63s,  639  (1914). 
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guilty  of  no  fault,  was  denied  recovery,  notwithstanding  his  injury 
resulted  from  a  danger  created  by  the  employer's  negligence,  if, 
after  becoming  chargeable  with  knowledge  of  the  danger,  he  con- 
tinued in  the  service  without  complaint.  It  is  a  doctrine  against 
the  injustice  of  which,  in  its  application  to  modern  railroad  serv- 
ice, the  legislation  of  the  states  has  been  chiefly  directed. 

If  it  be  true  that  no  question  of  law  is  to  be  regarded  as  finally 
decided  until  it  has  been  rightly  decided,  the  question  whether  this 
common-law  doctrine  is  to  be  construed  into  the  act  should  still 
be  an  open  one,  —  certainly  until  it  has  received  more  thorough 
consideration  than  was  given  it  in  the  case  of  Seaboard  Air  Line 
Ry.  V.  Rortonf  or  in  any  other  case  in  which  a  similar  conclusion 
has  been  reached.  The  question  is  vital.  Its  decision  necessitates 
a  judicial  determination  of  the  character  and  purpose  of  the  act, 
—  whether  the  legislation  was  in  furtherance  of  the  policy  evinced 
in  the  legislation  of  the  states,  or  is  in  fact  a  reactionary  measure 
designed  to  displace  state  legislation  to  the  extent  that  the  aboH- 
tion  of  assumption  of  risk  by  the  states  had  inured  to  the  benefit 
of  employees  of  interstate  carriers. 

If  the  present  trend  of  judicial  decision  shall  be  adhered  to,  it 
is  obvious  that  the  act  is  worse  than  nugatory  so  far  as  concerns 
any  beneficial  result  to  interstate  employees,  in  comparison  with 
the  rights  secured  to  them  under  state  legislation  which  the  act 
supplants;  and  that  the  act,  viewed  as  a  regulation  of  interstate 
commerce,  with  this  destructive  principle  of  the  common  law 
engrafted  upon  it,  so  far  from  having  a  tendency  "to  promote  the 
safety  of  the  employees  and  to  advance  the  commerce  in  which 
they  are  engaged,"  in  fact  relegates  the  subject  to  the  crude  and 
artificial  rules  of  the  common  law,  except  as  to  that  comparatively 
small  class  of  ''  defects  and  insufficiencies  "  which  result  from  the 
violation  of  statutes  enacted  for  the  safety  of  employees. 

The  Hours  of  Service  Act  does  not  deal  with  instrumentalities. 
The  Safety  AppHance  Acts  cover  only  a  part  of  the  appKances 
used  in  connection  with  "cars  and  engines."  The  common-law 
immunity  to  the  carrier  from  the  consequences  of  its  own  negli- 
gence would,  therefore,  be  reinstated  as  to  everything  of  a  physical 
nature  embraced  in  the  comprehensive  terms  "machinery,  track, 


Supra. 
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roadbed,  works,  boats,  wharves,  or  other  equipment,''  and  even 
as  to  "cars,  engines,  and  appHances,"  except  to  the  limited  extent 
to  which  appKances  to  be  used  in  connection  with  cars  and  engines 
have  been  prescribed  by  statute. 

Judicial  construction  that  thus  makes  the  system  of  federal 
liabiHty  a  legal  hybrid,  —  partly  statutory  and  partly  common- 
law,  —  rests  apparently  upon  the  theory  that  the  act  does  not 
"cover  the  subject,"  and  that  what  is  regarded  as  an  omission  in 
the  act  is  to  be  "pieced  out"  by  recourse  to  the  common  law. 
In  other  words,  the  conclusion  reached  in  Seaboard  Air  Line  Ry. 
V.  Eorton,^  is  a  departure  from  the  principle  stated  in  Michigan 
C.  R.  Co.  V.  Vreeland} 

Since,  also,  Seaboard  Air  Line  Ry.  v.  H  or  ton  originated  in  the  state 
of  North  Carolina,  where  assumption  of  risk  has  been  aboHshed  by 
statute,  it  is  difficult  to  perceive  from  what  source  the  court  de- 
rived the  common-law  principle  which  it  appHed.  Without  con- 
sidering the  legal  basis  or  source  of  authority  of  the  common  law 
as  a  rule  of  decision  in  the  United  States,  the  court  assumed  the 
existence  of  a  common-law  doctrine  of  assumption  of  risk,  which 
state  legislation  is  powerless  to  repeal,  and  which  is  available  to 
"piece  out"  what  was  conceived  to  be  an  omission  in  the  fourth 
section  to  deal  fully  with  common-law  assimiption  of  risk. 

The  court  apparently  assumed  that  the  act  of  Congress  occupies 
with  respect  to  the  common  law  the  same  relation  as  an  act  of 
Parliament,  and  that  the  LiabiUty  Act,  although  enacted  in  the 
exercise  of  the  exclusive  power  of  legislation  vested  in  Congress  by 
the  commerce  clause  of  the  Constitution,  and  as  a  distinct  act  of 
federal  sovereignty,  is  to  be  regarded  merely  as  an  act  amendatory 
of  the  common  law.  And  what  common  law?  Not  the  common 
law  of  the  state,  for  the  state  had  aboHshed  the  principle  which 
the  court  applied. 

Proceeding  upon  the  assumption  of  such  a  common-law  princi- 
ple, which  is  beyond  the  power  of  the  state  to  repeal,  the  court 
gave  no  apparent  consideration  to  the  fact  that  the  unconditional 
liability  created  by  the  first  section  excludes  that  form  of  assump- 
tion of  risk  which  at  common  law  operates  as  a  bar  to  recovery 
when  the  injury  results  "in  whole  or  in  part  from  the  neghgence  of 

*  Supra.  6  Supra. 
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any  of  the  officers,  agents,  or  employees  of  such  carrier,  or  by 
reason  of  any  defect  or  insufficiency,  due  to  its  negligence,  in  its 
cars,  engines,  appHances,  machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment." 

Before  proceeding  to  a  technical  construction  of  the  act,  or  at- 
tempting to  show  that  the  fourth  section,  instead  of  giving  rise  to 
a  defense  in  favor  of  the  carrier,  in  fact  extends  the  liabihty  created 
by  the  first  section,  let  us  consider  the  anomalous  character  of  the 
act  with  this  doctrine  of  the  common  law  construed  into  it. 

The  decision  in  the  Horton  Case  imputes  to  Congress  the  in- 
expKcable  purpose  of  imposing  the  highest  degree  of  HabiKty  for 
failure  to  comply  with  statutes  enacted  for  the  safety  of  em- 
ployees, and,  at  the  same  time,  of  affording  immunity  to  the 
highest  degree  of  neghgence  of  which  the  carrier  can  be  guilty  with 
respect  to  all  other  instrumentaHties  not  covered  by  such  statutes. 

Can  any  intelligible  reason  be  given  why  Congress  should 
have  intended  thus  to  discriminate  between  such  appliances  as 
driving-wheel  brakes,  automatic  couplers,  grab-irons,  draw-bars, 
running-boards,  steps,  and  locomotive  ash-pans,  on  the  one  hand, 
and  bridges,  trestles,  roadbeds,  tracks,  ties,  machinery,  works, 
boats,  wharves,  and  all  other  kinds  of  appliances  and  equipment, 
on  the  other?  Can  any  reason  be  conceived  why  Congress,  for  the 
purpose  of  promoting  the  safety  of  employees  or  advancing  in- 
terstate commerce,  should  have  imposed  absolute  HabiHty  for  the 
failure  to  equip  cars  and  engines  with  the  statutory  appHances, 
not  to  be  affected  by  the  employee's  knowledge  of  the  omission 
nor  to  be  mitigated  by  his  contributory  neghgence,  and  yet,  with 
respect  to  all  other  instrumentaHties,  have  given  to  the  carrier  the 
benefit  of  the  common-law  defense  of  assumption  of  risk  with  the 
encouragement  to  neghgence  which  that  defense  affords? 

The  explanation  of  the  provision  of  the  third  section,  forbidding 
the  defense  of  contributory  neghgence  even  in  mitigation  of  dam- 
ages, and  of  the  fourth  section,  forbidding  the  defense  that  the 
risk  was  one  of  the  assumed  "risks  of  his  employment,"  when 
the  injury  to  the  employee  results  from  the  violation  of  a  statute, 
is  that  CongVess  intended  to  compel  compHance  with  its  statutes 
by  forbidding  any  defense  in  case  of  their  violation.  But,  since 
it  is  impracticable  to  regulate  by  statute  the  whole  matter  of  the 
construction,  equipment,  and  maintenance  of  an  interstate  rail- 
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way,  to  the  extent  that  the  character  and  condition  of  the  equip- 
ment is  not,  and  in  the  nature  of  things  cannot  be,  prescribed  by 
statute,  the  existence  of  any  "defect  or  insufficiency"  due  to  the 
carrier's  negligence,  from  which  injury  to  its  employee  results  in 
whole  or  in  part,  is  made  the  conclusive  test  of  Hability. 

When  such  a  defect  or  insufficiency  and  its  causal  relation  to  the 
injury  are  shown,  the  liability  is  absolute  and  subject  only  to 
mitigation  to  the  extent,  to  be  determined  by  the  jury,  that  the 
injury  is  attributable  to  the  employee's  contributory  negligence.^ 

In  the  Horton  Case  the  court  draws  the  following  distinction 
between  "contributory  negHgence,"  which  the  act  provides  shall 
not  bar  a  recovery,  and.  "assumption  of  risk,"  which  the  court 
declares  shall  bar  recovery:  ^ 

"  Contributory  negligence  involves  the  notion  of  some  fault  or  breach 
of  duty  on  the  part  of  the  employee;  and  since  it  is  ordinarily  his  duty 
to  take  some  precaution  for  his  own  safety  when  engaged  in  a  hazardous 
occupation,  contributory  negligence  is  sometimes  defined  as  a  failm-e 
to  use  such  care  for  his  safety  as  ordinarily  prudent  employees  in  similar 
circumstances  would  use.  On  the  other  hand,  the  assumption  of  risk, 
even  though  the  risk  be  obvious,  may  be  free  from  any  suggestion  of  fault 
or  negligence  on  the  part  of  the  employee." 

Can  any  reason  be  given  why  Congress  should  have  intended  to 
forbid  recovery  to  an  employee  guilty  of  no  fault,  and  yet  allow 
recovery  to  an  employee  guilty  of  contributory  negHgence,  which 
necessarily  implies  that  he  was  chargeable  with  the  same  knowledge 
of  the  danger  which  resulted  in  the  injury?  Or  can  any  reason  be 
given  why  Congress  should  have  intended  to  forbid  recovery  to 
an  employee  for  merely  remaining  in  the  service  with  knowledge 
and  without  complaint,  and  yet  allow  recovery  to  an  employee 
who,  with  the  same  knowledge,  expressly  and  for  valuable  consider- 
ation contracted  to  exempt  the  carrier  from  liability? 

Besides  the  policy  of  the  act  and  the  ground  of  its  constitution- 
ality declared  in  Mondou  v.  New  York,  N.  E.  6*  H.  R.  R.  Co.,^ 

«  Baltimore  &  O.  R.  Co.  v.  Darr,  204  Fed.  751  (1913);  Grand  Trunk  W.  Ry.  Co. 
V.  Lindsay,  201  Fed.  836  (191 2);  Wright  v.  Yazoo  &  M.  V.  R.  Co.,  197  Fed.  94  (191 2); 
Illinois  Cent.  R.  Co.  v.  Nelson,  203  Fed.  956  (1913);  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Conley,  187  Fed.  949  (191 1);  Philadelphia,  B.  &  W.  R.  R.  Co.  v.  Tucker,  35  App.  D.  C. 
123,  220  U.  S.  608  (1910);  and  by  the  trial  court  in  Pedersen  v.  Delaware,  L.  &  W. 
R.  R.  Co.,  229  U.  S.  146  (1913). 

'  Supra,  p.  639.  «  Supra. 
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already  quoted,  we  have  the  following  statement  of  the  court  in 
Pedersen  v.  Delaware,  L.  b'  W.  R.  R.  Co, :  ^ 

"...  Indeed,  the  statute  now  before  us  proceeds  upon  the  theory 
that  the  carrier  is  charged  with  the  duty  of  exercising  appropriate  care 
to  prevent  or  correct  'any  defect  or  insufficiency  ...  in  its  cars,  en- 
gines, appHances,  machinery,  track,  roadbed,  works,  boats,  wharves,  or 
other  equipment.'" 

Is  it  conceivable  that  the  policy  of  the  act,  as  thus  twice  declared 
by  the  court,  could  be  more  effectually  defeated  than  by  introducing 
into  it  the  common-law  defense  of  assimiption  of  risk  as  to  all 
dangers  arising  from  defects  and  insufficiencies,  except  from  vio- 
lations of  statutes?  This  defense  encourages  negligence.  As 
observed  by  Judge  Jaggard  in  Rase  v.  Minneapolis,  St.  P.  6*  S.  S. 
M.R.Co.:'^ 

"The  reasoning  by  which  it  is  sought  to  be  justified,  carried  to  its 
logical  conclusion,  tends  to  result  in  this  paradox:  The  more  grossly 
the  master  is  negligent,  the  more  certain  is  the  assumption  of  risk  by  the 
servant,  and  the  master's  exoneration.  If  the  master  be  more  careful, 
then  the  more  doubtful  is  the  servant's  assumption  of  risk,  and  the  more 
probable  is  the  master's  liability.  The  employer  who  is  successfully 
careful  and  he  who  is  extremely  careless  are  equally  protected.  The 
exercise  of  care  is  discouraged,  and  a  premium  is  put  on  negligence." 

The  doctrine  of  assumption  of  risk  which  thus  gives  immunity 
to  the  employer's  negUgence  and  compels  the  servant,  as  a  last 
resort,  to  quit  the  service  and  stop  the  business  in  order  to  escape 
irremediable  injury,  is  at  variance  with  the  ground  upon  which  the 
constitutionality  of  the  act  was  sustained.  Such  a  doctrine  had 
its  origin  in  the  relation  of  master  and  servant  under  conditions 
which  affected  the  interests  only  of  the  employer  and  employee. 
It  is  an  incubus  upon  the  interstate  commerce  of  the  country  with 
the  important  pubKc  interests  which  that  commerce  subserves. 
Under  its  baleful  influence  upon  commerce,  in  time  of  peace  train- 
men, on  becoming  chargeable  with  knowledge  of  the  carrier's 
negligence,  must  cease  the  transportation  of  passengers,  mails, 
and  freight,  and  in  time  of  war,  the  transportation  of  troops  as 
well. 

»  229  U.  S.  146, 151. 
"  107  Minn.  260,  265,  120  N.  W.  360,  363  (1909). 
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The  doctrine  of  assumption  of  risk  originated  in  the  case  of 
Priestley  v.  Fowler}^  There  is  no  more  similarity  between  the 
reasons  and  poHcy  upon  which  that  decision  is  based,  and  the 
reasons  and  poHcy  which  called  for  the  legislation  embodied  in 
the  Federal  Employers'  Liability  Act,  than  there  is  between  a 
''butcher's  van"  and  the  physical  equipment  of  an  American  trans- 
continental railway. 

It  is  inconceivable  that  Congress  should  have  intended  to  fetter 
the  interstate  commerce  of  the  present  day  with  the  crude  doc- 
trines laid  down  by  Lord  Abinger  in  Priestley  v.  Fowler,  which  in- 
volved the  question  of  liability  of  a  butcher  for  injury  to  his  servant 
resulting  from  an  overloaded  '' butcher's  van,"  —  doctrines  against 
which  many  of  the  courts  have  protested  and  the  injustice  of  which, 
in  their  application  to  modern  industrial  conditions,  has  brought 
forth  the  various  acts  of  remedial  legislation  in  all  the  countries 
in  which  the  common  law  of  England  has  prevailed. 

The  interstate  carriers  of  the  United  States  are  public  service 
corporations.  The  commerce  in  which  they  are  engaged  and  the 
instrimientalities  by  which  that  commerce  is  carried  on  were  not 
conceived  of  at  the  time  of  Priestley  v.  Fowler.  On  that  commerce 
depend  the  wealth,  the  happiness,  and  the  civilization  of  the 
country.  Employees  of  interstate  carriers  are  indispensable  in- 
strumentalities or  agencies  in  that  conamerce.  The  commerce 
must  go  on;  employees  cannot  stop. 

To  free  commerce  from  the  fetters  of  the  common  law,  —  "to 
impel  the  carrier  to  avoid  or  prevent  the  negligent  acts  and  omis- 
sions which  are  made  the  bases  of  the  rights  of  recovery  which  the 
statute  creates  and  defines,"  and  thereby  "to  promote  the  safety 
of  the  employees  and  to  advance  the  commerce  in  which  they 
are  engaged,"  ^^  —  was  the  enhghtened  purpose  of  the  act  and  the 
constitutional  justification  for  this  exertion  of  congressional  power.^^ 

"  3  Mees.  &  W.  i  (1837). 

12  Mondou  V.  New  York,  N.  H.  &  H.  R.  R.  Co.,  stipra,  p.  51. 

^  Senator  DoUiver,  discussing  upon  the  floor  of  the  Senate  the  Act  of  April  22, 
1908,  said: 

"The  public  policy  which  we  now  declare  is  based  upon  the  failure  of  the  common 
law  to  meet  the  modem  industrial  conditions." 

Senator  Borah,  advocating  the  amendment  of  April  5,  1910,  declared  that, 

"It  was  the  intention  of  Congress  in  the  enactment  of  this  law  originally,  and  it 
may  be  presmned  to  be  the  intention  of  the  present  Congress,  to  shift  the  burden  of 
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Before  the  enactment  of  this  statute  there  was  no  federal  law  of 
negligence.  The  federal  courts  in  the  exercise  of  their  jurisdiction 
in  cases  involving  liabiKty  of  railway  companies  to  their  employees, 
whether  engaged  or  not  in  interstate  commerce,  appKed  the  law 
of  negligence  as  a  part  of  the  law  of  the  state  where  the  injury  was 
occasioned.  This  statute,  for  the  first  time,  creates  a  substantive 
federal  right  in  favor  of  the  employee,  distinct  from  the  right 
theretofore  given  him  by  the  law  of  the  state.^^ 

The  system  of  federal  liabiHty  created  by  the  act  is  exclusive  of 
the  law  of  the  states  upon  the  subject,  which  means  that  it  is  ex- 
clusive of  the  grounds  of  liabiHty  available  to  the  employee  under 
the  state  law,  whether  common-law  or  statutory,  and  of  the  grounds 
of  defense,  whether  common-law  or  statutory,  afforded  by  the  law 
of  the  state  to  the  interstate  carrier.  Just  as  the  employee  must 
look  to  the  act  for  his  cause  of  action,  so  the  carrier  must  look  to  the 
act  for  its  defenses.  Unlike  the  liabiHty  imder  the  law  of  the 
state,  which  originated  in  the  common  law  and  was  subject  to  aU 
the  defenses  available  at  common  law,  the  system  of  federal 
liabiHty  is  purely  of  statutory  creation.  The  terms  in  which  Ha- 
biHty  is  imposed  are  exclusive  of  defenses  which  would  defeat  that 
liabiHty. 

There  is  no  common  law  of  the  United  States,  except  that  in  the 
construction  of  the  Constitution  and  acts  of  Congress  recourse 
may  be  had  to  the  common  law  for  the  purpose  of  interpreting 
the  technical  terms  employed,  which  otherwise  would  be  unin- 
telHgible.^^  The  common  law  is  essentiaUy  the  law  of  the  states. 
It  exists  as  a  part  of  the  law  of  the  states  by  virtue  of  its  adoption 
by  the  states,  and  to  the  extent  only  that  it  is  not  in  conflict  with 
state  institutions  and  is  not  repealed  by  state  legislation.  Although, 

loss  resulting  from  these  casualties  from  'those  less  able  to  bear  it'  and  place  it  upon 
those  who  can,  as  the  Supreme  Court  said  in  the  Taylor  case,  211  U.  S.  281,  'measur- 
ably control  their  causes.'  .  .  .  The  passage  of  the  original  act  and  the  perfection 
thereof  by  the  amendment  herein  proposed  stand  forth  as  a  declaration  of  public 
policy  to  radically  change,  so  far  as  congressional  power  can  extend,  those  rules  of  the 
common  law  which  the  President  in  a  recent  speech  at  Chicago  characterized  as  'un- 
just.'"   See  also  Doherty  on  Employers'  Liability  Act,  p.  61. 

^*  Thornton  on  Federal  Employers'  Liability  Act,  §  i,  pp.  4-5,  note. 

^^  Wheaton  v.  Peters,  8  Peters  (U.  S.)  591  (1834);  Pennsylvania  v.  Wheeling  &  B. 
B.  Co.,  13  How.  (U.  S.)  518  (1851);  Smith  v.  Alabama,  124  U.  S.  465  (1888);  Moore 
V.  United  States,  91  U.  S.  270  (1875);  Gatton  v.  Chicago,  R.  I.  &  P.  R.  Co.,  28  L.  R.  A. 
556  (1895). 
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when  the  question  is  one  of  general  and  not  merely  of  local  juris- 
prudence, the  federal  courts  will  apply  their  own  construction  of 
the  common  law,  irrespective  of  the  decisions  of  the  state  courts, 
they  nevertheless  do  so  in  administering  the  common  law  as  the 
law  of  the  states.^^ 

In  states  which  have  repealed  the  common-law  defense  of  as- 
sumption of  risk,^^  the  defense  cannot  be  set  up  as  a  bar  to  recovery 
in  any  case  whether  arising  under  the  act  of  Congress  or  out  of 
purely  intrastate  service.  In  cases  arising  under  the  act  of  Con- 
gress in  states  where  this  defense  has  not  been  aboHshed,  the 
defense  is  not  available,  for  the  reason  that  the  act  cannot  be 
"pieced  out"  by  the  law  of  the  state.  In  other  words,  if  the  act 
of  Congress  cannot,  as  is  universally  conceded,  be  "pieced  out" 
by  legislation  of  the  states  repeaUng  the  common-law  defense, 
how  can  it  be  "pieced  out"  by  state  legislation  originally  adopting 
the  common  law,  or  by  this  principle  of  the  common  law  after  it 
has  been  repealed  by  the  states?  In  Western  Union  Tel.  Co.  v. 
Commercial  M.  Co.j^^  Mr.  Justice  McKenna  said: 

"We  have  seen  that  one  division  of  the  supreme  court  of  the  state 
was  of  the  view  that  if  the  prohibition  rested  on  the  common  law  its 
validity  could  not  be  questioned.  We  cannot  concede  such  effect  to 
the  common  law  and  deny  it  to  a  statute.  Both  are  rules  of  conduct  pro- 
ceeding from  the  supreme  power  of  the  state.  That  one  is  unwritten 
and  the  other  written  can  make  no  difference  in  their  validity  or 
effect.  The  common  law  did  not  become  a  part  of  the  laws  of  the  states 
of  its  own  vigor.  It  has  been  adopted  by  constitutional  provision,  by 
statute  or  decision,  and,  we  may  say  in  passing,  is  not  the  same  in  all 
particulars  in  all  the  states.  But  however  adopted,  it  expresses  the  pol- 
icy of  the  state  for  the  time  being  only,  and  is  subject  to  change  by  the 
power  that  adopted  it.  How,  then,  can  it  have  an  efficacy  that  the 
statute  changing  it  does  not  possess?" 

From  the  nature  of  legislation  by  Congress,  in  the  exercise  of 
its  power  to  regulate  commerce,  such  legislation  is  exclusive  of  the 
law  of  the  states.  The  defenses  permissible  under  the  act  must 
be  found  in  the  express  or  implied  provisions  of  the  act.  The  ques- 
tion, therefore,  is  not  whether  the  common-law  defense  of  assump- 

^f  Smith  V.  Alabama,  supra. 

*^  Hough  V.  Railway  Co.,  loo  U.  S.  213  (1879). 

18  218  U.  S.  406,  416  (1910). 
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tion  of  risk,  as  such,  is  available  to  the  carrier;  but  whether  it 
appears  from  the  terms  of  the  act  that  Congress  intended  to  create, 
in  favor  of  the  carrier,  a  defense  similar  to  that  of  common-law 
assumption  of  risk. 

The  object  of  the  statute  was  to  create  in  favor  of  the  employee 
of  a  common  carrier  coming  within  its  purview  absolute  KabiHty 
for  injury  resulting  "m  whole  or  in  part^^  from  its  negligence  with 
respect  to  its  physical  ins trumentah ties,  represented  by  its  "cars, 
engines,  appKances,  machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment,"  or  from  the  negligence  of  its  human 
agencies,  represented  by  its  "officers,  agents,  or  employees";  and 
to  make  it  neghgence  per  se  for  such  carrier  to  violate  "any  statute 
enacted  for  the  safety  of  employees."  As  a  corporation  can  act 
only  through  its  officers,  agents,  or  employees,  such  "defects  or 
insufficiencies"  as  may  occur  in  its  physical  appHances  will  neces- 
sarily be  attributable  to  its  human  agencies.  The  two  grounds  of 
HabiHty  will  therefore  overlap  each  other. 

The  purpose  of  Congress  to  create  unconditional  HabiHty  when 
the  injury  results  "in  whole  or  in  part^*  from  such  negligence  is 
manifest  from  the  provisions  of  the  third  and  fifth  sections,  "that 
the  fact  that  the  employee  may  have  been  guilty  of  contributory 
neghgence  shall  not  bar  a  recovery,"  and  "that  any  contract,  rule, 
regulation,  or  device  whatsoever,  the  purpose  or  intent  of  which 
shall  be  to  enable  any  common  carrier  to  exempt  itself  from  any 
HabiHty  created  by  this  act,  shaU,  to  that  extent,  be  void." 

The  provisions  of  the  third  section,  "that  no  such  employee 
who  may  be  injured  .  .  .  shaU  be  held  to  have  been  guilty  of 
contributory  neghgence  in  any  case  where  the  violation  by  such 
common  carrier  of  any  statute  enacted  for  the  safety  of  employees, 
contributed  to  the  injury,"  and  of  the  fourth  section,  "that  in 
any  action  brought  against  any  common  carrier  under  or  by  vir- 
tue of  any  of  the  provisions  of  this  act,  to  recover  damages  for  in- 
juries to  .  .  .  any  of  its  employees,  such  employee  shaU  not  be 
held  to  have  assumed  the  risks  of  his  employment  in  any  case  where 
the  violation  by  such  common  carrier  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  the  injury,"  indicate  the 
determination  of  Congress  to  enforce  the  requirements  of  "stat- 
utes enacted  for  the  safety  of  employees,"  by  exempting  the 
employee  in  the  one  case  from  the  imputation  of  contributory 
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negligence,  and  in  the  other  from  the  defense  that  dangers  resulting 
from  such  violation  were  among  the  "risks  of  his  emplo3nnent." 

The  theory  that  the  effect  of  the  fourth  section  is  to  adopt  the 
common-law  doctrine  that  the- employee  by  continuing  in  the  serv- 
ice assumed  the  abnormal  risks  resulting  from  a  "defect  or  in- 
sufficiency," due  to  the  negligence  of  the  carrier,  unless  its  conduct 
involved  also  a  violation  of  a  statute  enacted  for  the  safety  of 
employees,  proceeds  upon  a  misconstruction  of  the  words  "risks 
of  his  employment,"  and  an  inadvertent  leaving  out  of  consider- 
ation of  the  relation  between  the  conomon  law  of  England  and 
legislation  by  Congress  in  the  United  States. 

The  words  of  the  fourth  section,  "risks  of  his  employment," 
mean  the  ordinary  risks  inherent  in  the  business,  —  the  unavoidable 
risks  which  are  intrinsic,  notwithstanding  the  performance  by  the 
carrier  of  its  personal  duties.  They  do  not  include  the  "secondary 
and  ulterior"  risks  arising  from  abnormal  dangers  due  to  the  em- 
ployer's negligence. 

The  object  of  this  section  was  not  to  adopt  by  implication  the 
common-law  defense  of  assumption  of  the  risk  of  such  abnormal 
dangers;  its  object  was  in  express  terms  to  exclude  the  defense  which, 
before  the  passage  of  the  act,  was  available  to  the  carrier  in  de- 
termining what  are  the  "risks  of  his  employment"  assimied  by 
the  employee. 

Before  the  enactment  of  this  statute,  the  carrier  might  exempt 
itself  from  liabiHty  imder  the  common-law  doctrine  of  the  "choice 
of  methods."  The  common-law  duty  of  the  master  was  only  to 
exercise  ordinary  care  to  provide  the  servant  with  reasonably 
safe  appHances.  He  was  not  required  to  use  any  particular  ap- 
pHance.  Independently  of  the  Safety  Appliance  Acts,  the  selection 
by  the  master  of  his  appHances  was  a  choice  in  which  the  courts 
would  not  undertake  to  control  his  discretion;  it  was  not  incum- 
bent upon  him  to  choose  this  or  that  specific  appHance,  but  only 
to  exercise  ordinary  care  to  provide  reasonably  safe  appliances.^^ 

19  In  Norfolk  &  W.  Ry.  Co.  v.  Cromer,  loi  Va.  667,  671,  44  S.  E.  898,  899  (1903), 
the  court  thus  states  the  common-law  doctrine  of  the  employer's  choice  of  methods: 
"Courts  and  juries  cannot  dictate  to  railway  companies  a  choice  between  methods, 
all  of  which  are  reasonably  adequate  for  the  purpose  to  be  subserved";  and  this  doc- 
trine has  been  applied  to  relieve  the  employer  of  civil  liability  even  when  the  injury 
resulted  from  a  violation  of  a  safety  statute. 

In  Nottage  v.  Sawmill  Phoenix,  133  Fed.  979,  981  (1904),  where  the  safety  appli- 
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When  it  is  considered  that  the  first  section  imposes  liability  only 
for  negligence,  the  purpose  of  the  fourth  section  to  extend  that 
liabiHty  becomes  apparent.  The  word  "negligence"  is  a  common- 
law  term.  It  is  therefore  to  be  construed  according  to  its  common- 
law  meaning.  The  act  does  not  make  the  carrier  an  insurer  of  its 
employee's  safety.  By  the  first  section  it  makes  the  carrier  un- 
conditionally Hable  for  the  negligence  of  its  ofiicers,  agents,  or  em- 
ployees and  for  its  negligence  with  respect  to  its  appHances.  But 
at  common  law  the  authorities  are  in  conflict  as  to  whether  the 
violation  of  a  "statute  enacted  for  the  safety  of  employees"  is 
neghgence.^^  If  it  was  not  negligence,  that  is,  if  it  involved  no 
breach  of  duty  to  the  employee,  the  risk  of  injury  therefrom  was 
a  "risk  of  his  employment."  To  remove  doubt  on  this  point  and 
to  make  the  violation  of  such  a  statute  negligence  per  se  under  the 
system  of  federal  HabiHty,  the  fourth  section  provides  that  the 
employee  "shall  not  be  held  to  have  assumed  the  risks  of  his  em- 
ployment in  any  case  where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  employees  contributed  to 
the   injury." 

Let  us  consider  more  closely  the  significance  of  the  words  "risks 
of  his  employment."  It  is  to  be  observed  that  the  statute  nowhere 
uses  the  phrase  "assumption  of  risk."    The  words  of  the  statute 

ance  act  of  Washington  imposed  a  penalty  for  its  non-observance,  but  contained  no 
language  similar  to  that  of  the  fourth  section  of  the  act  of  Congress,  the  court  said: 

"This  is  a  penal  statute,  enacted  by  the  Legislature  in  the  exercise  of  the  police 
power  of  the  state,  and  it  contains  no  provision  purporting  to  affect  in  any  way  the 
rules  of  law  applicable  to  civil  actions.  It  gives  no  hint  of  an  intention  to  confer  upon 
injured  employees  any  new  right  enforceable  in  an  action  to  recover  damages,  nor 
does  it  express  a  legislative  intent  to  change  the  common  law  by  abolishing  defenses 
recognized  by  the  common  law." 

In  Glenmont  L.  Co.  v.  Roy,  126  Fed.  524,  528  (1903)  {contra,  Narramore  v.  Cleveland, 
C.  C.  &  St.  L.  Ry.  Co.,  96  Fed.  298  (1899)),  which  involved  a  similar  statute,  in  the 
opinion  dehvered  by  Judge  Sanborn  and  concurred  in  by  Judge  (now  Mr.  Justice) 
Van  Devanter,  it  is  said: 

"The  master  is  not  required  to  supply  the  best,  newest,  or  safest  appliances  to  se- 
cure the  safety  of  his  servants;  nor  is  he  boimd  to  insure  the  safety  of  the  place  or  of 
the  appUances  he  furnishes.  His  duty  in  this  respect  is  discharged  when  he  has  exer- 
cised ordinary  care  to  furnish  a  place  and  appliances  reasonably  safe  and  suitable  for 
the  use  of  his  employees.  .  .  .  The  factory  act  of  Minnesota,  which  requires  employers 
to  guard  or  fence  dangerous  machinery  so  far  as  possible,  does  not  abolish  the  defense 
of  assumption  of  risk.  It  does  not  deprive  parties  of  their  right  to  contract  regarding 
the  risks  of  their  avocations." 

^^  5  Labatt  on  Master  and  Servant,  2  ed.,  §  1909. 
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are  "the  risks  of  his  employment,"  which  include  only  the  nonyial 
risks  incident  to  the  service,  not  enhanced  by  the  employer's  negh- 
gence.  While  the  phrase  "assumption  of  risk"  in  its  modern  ac- 
ceptation includes  the  ordinary  risks  as  well  as  those  due  to  the 
employer's  negligence,  the  words  "risks  of  his  employment"  refer 
only  to  the  ordinary  risks,  the  existence  of  which  implies  no 
negligence  on  the  part  of  the  master.^^ 

If  full  force  be  given  to  the  maxim  ^'expressio  unius  exclusio  est 
alterius/'  as  applied  to  the  words  of  the  fourth  section,  "such 
employee  shall  not  be  held  to  have  assumed  the  risks  of  his  employ- 
ment in  any  case  where  the  violation  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  employees  contributed  to  the 
injury  or  death  of  such  employee,"  what  would  be  the  effect  of  the 
maxim?  It  would  be  that  those  ^^ risks  of  his  employments^  which 
do  not  result  from  the  violation  of  a  statute  enacted  for  his  safety 
would  remain  as  the  "risks  of  his  employment,"  which  under  the 
act  are  still  assumed,  and  the  existence  of  which  would  not  imply 
negligence  on  the  part  of  the  employer.    The  words  "risks  of  his 

21  The  proposition  that  the  servant  contractually  assumes  the  risks  of  his  employ- 
ment, says  Mr.  Labatt,  "of  course  amounts  merely  to  an  assertion  ...  of  the  gen- 
eral principle  that  proof  of  negligence  on  the  master's  part  is  a  prerequisite  to  the 
estabhshment  of  the  servant's  right  to  maintain  an  action."  5  Labatt  on  Master 
and  Servant,  2  ed,,  §  1547. 

"A  proposition  which  has  so  frequently  been  enunciated  by  the  courts  as  to  have 
become  axiomatic  is  that,  primd  facie,  a  servant  does  not  assume  any  risk  which  may  be 
obviated  by  the  exercise  of  reasonable  care  on  the  master's  part.  In  other  words,  the 
abnormal,  unusual,  or  extraordinary  risks  which  the  servant  does  not  assume  as  being 
incident  to  the  work  undertaken  by  him  are  those  which  would  not  have  existed  if 
the  master  had  fulfilled  his  contractual  duties."  3  Labatt  on  Master  and  Servant, 
2  ed.,  §  894. 

The  English  rvde  is  thus  stated  by  Blackburn,  J.,  in  Morgan  v.  Vale  of  Neath  Ry. 
Co.,  5  Best  &  S.  570,  579  (1864),  affirmed  in  L.  R.  i  Q.  B,  149  (1865): 

"If  the  master  has,  by  his  own  personal  negligence  or  malfeasance,  enhanced  the 
risk  to  which  the  servant  is  exposed,  beyond  those  natural  risks  of  the  employment 
which  must  be  presumed  to  have  been  in  contemplation  when  the  employment  was 
accepted,  as,  for  instance,  by  knowingly  employing  incompetent  servants,  or  supply- 
ing defective  machinery,  or  the  like,  no  defense  founded  on  this  principle  can  apply; 
for  the  servant  does  not,  as  an  implied  part  of  his  contract,  take  upon  himself  any 
other  risks  than  those  naturally  incident  to  the  employment." 

In  Texas  &  Pac.  Ry.  Co.  v.  Harvey,  228  U.  S.  319,  321  (1913),  it  is  said: 

"At  the  common  law  the  servant  assumes  the  ordinary  risks  of  his  employment, 
but  he  is  not  obliged  to  pass  upon  the  methods  chosen  by  his  employer  in  discharge  of 
the  latter 's  duty  to  provide  suitable  appliances  and  a  safe  place  to  work,  and  he  does 
not  assume  the  risk  of  his  employer's  negligence  in  performing  such  duty." 
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employment"  have  a  definite  meaning  distinct  from  the  enhanced 
risks  '^due  to  the  employer's  negligence."  An  appKcation  of  the 
maxim  to  one  risk  of  the  first  class  would  certainly  not  justify  the 
implication  of  risks  of  the  second  class. 

Courts  which  hold  that  the  common-law  defense  of  "assump- 
tion of  risk"  is  available  under  the  act  to  bar  recovery  when  the 
injury  is  attributable  to  the  employer's  negligence  have  fallen  into 
the  error,  partly  at  least,  by  faihng  to  distinguish  between  the 
significance  of  this  phrase  and  the  more  restrictive  words  of  the 
statute,  "risks  of  his  employment." 

The  phrase  "assumption  of  risk"  in  its  original  significance  em- 
braced only  such  risks  as  were  inherent,  or  at  least  involved  no 
breach  of  common-law  duty.  In  this  sense  the  risks  included  are 
synonymous  with  those  embraced  in  the  phrase  "risks  of  his 
employment."  By  subsequent  application  the  phrase  "assump- 
tion of  risk"  was  extended  to  embrace  the  enhanced  risks  due  to  the 
employer's  negHgence,  and  thus  was  made  to  include  two  legal 
conceptions  essentially  different. 

In  its  original  sense,  assumption  of  risk  was  a  bar  to  recovery 
because,  there  being  no  breach  of  common-law  duty,  there  could 
be  no  cause  of  action;  while  in  its  secondary  sense  the  negHgence 
of  the  employer  gave  rise  to  a  cause  of  action  which  might  be 
defeated  by  proof  of  the  employee's  continuance  in  the  service  with 
knowledge  of  the  enhanced  danger.  The  essentially  different 
characters  of  the  two  defenses  covered  by  the  common-law 
phrase  "assumption  of  risk"  are  clearly  shown  in  the  note  to 
Scheurer  v.  Banner  R.  Co.: ^^ 

"Assumption  of  risk,  as  applied  to  the  ordinary  risks  of  the  service, 
is  merely  a  rhetorical  phrase  used  to  connote  the  idea  that  the  master  is 
not  an  insurer  against  injuries  resulting  from  dangers  which  cannot  be 
removed  by  the  exercise  of  due  care  upon  his  part.  In  the  second  sense, 
assumption  of  risk  has  a  vastly  different  significance;  it  implies  negH- 
gence on  the  part  of  the  master  and  a  primd  facie  liability,  but  it  also 
implies  a  waiver  of  the  effects  of  that  negligence  if  it  injures  the 
servant." 

"Assumption  of  risk,"  in  its  original  sense,  in  which  the  risks 
assumed  are  equivalent  to  the  "risks  of  his  employment,"  except 

22  28  L.  R.  A.  N.  s.  1207,  1221  (1910). 
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as  modified  by  the  act,  is  an  available  defense;  but  "assumption 
of  risk"  in  its  secondary  sense,  as  an  "implied  agreement"  or  a 
voluntary  exposure  to  danger  implied  in  the  maxim  ^^  volenti  non 
fit  injuria/'  upon  which  the  employer  may  rely  to  exonerate 
itself  from  liability  for  an  injury  resulting  from  a  "defect  or  in- 
sufficiency" due  to  its  own  negligence,  or  as  a  form  of  contributory 
negligence  with  respect  to  such  defect  or  insufficiency,  is  not  an 
available  defense  under  the  act. 

Assumption  of  risk,  as  a  defense  in  its  original  sense,  is  restricted 
by  the  fourth  section,  which  strikes  from  the  category  of  "risks 
of  employment"  the  violation  by  the  carrier  of  "any  statute  en- 
acted for  the  safety  of  employees."  Assumption  of  risk,  as  a  de- 
fense in  its  secondary  sense,  is  excluded  by  the  first  section  when 
the  injury  results  "in  whole  or  in  part"  from  the  negligence  of  the 
carrier  or  any  of  its  officers,  agents,  or  employees. 

The  differences  between  the  common-law  and  federal  systems  of 
liability  may  be  more  clearly  presented  by  a  comparative  state- 
ment of  the  common-law  doctrines  and  the  statutory  provisions 
creating  the  federal  Hability. 

At  common  law  the  initial  defense  open  to  the  employer  was  that 
the  injury  was  not  due  to  any  negHgence  for  which  it  was  responsi- 
ble, that  is,  that  the  injury  did  not  result  from  the  breach  of  any 
duty  which  it  owed  to  the  employee,  but  resulted  from  an  inherent 
danger  of  the  business,  or  wholly  from  some  fault  of  the  employee. 

If  the  injury  resulted  from  a  danger  inherent  in  the  business, 
such  danger  was,  by  the  implied  terms  of  the  contract  of  service, 
assumed  by  the  employee  as  a  "risk  of  his  employment,"  and  among 
the  risks  so  assumed  was  the  danger  of  injury  from  the  negligence 
of  his  fellow-servant  and,  according  to  numerous  decisions,  the 
violation  by  the  master  of  "statutes  enacted  for  the  safety  of 
employees." 

The  act  admits  in  favor  of  the  carrier  these  two  defenses  in  bar 
of  the  action:  (i)  that  the  injury  was  due  wholly  to  some  fault  of 
the  employee,  and  (2)  that  the  injury  was  due  to  a  "risk  of  his 
emplo3anent,"  except  to  the  extent  that  the  latter  defense  is 
modified  by  the  first  and  fourth  sections  of  the  act.  The  modi- 
fications are:  (i)  that  the  defense  of  fellow-service  is  displaced  by 
the  first  section,  and  (2)  that  the  violation  "of  any  statute  enacted 
for  the  safety  of  employees,"  which  did  not  at  common  law  neces- 
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sarily  give  rise  to  civil  liability,  is  made  negligence  per  se  by  the 
fourth  section. 

These  are  the  only  defenses  in  bar  of  the  action,  and  they  are 
open  to  the  carrier  not  because  they  are  common-law  defenses  and, 
as  such,  may  be  set  up,  but  because  they  are  defenses  which  are 
necessarily  to  be  implied  from  the  terms  of  the  act.  The  act  ex- 
cludes all  defenses  in  bar  of  recovery  when  the  injury  results  ''in 
whole  or  in  part"  from  the  negligence  of  the  carrier  or  its  officers, 
agents,  or  employees. 

At  common  law,  although  the  injury  resulted  from  a  ^^ defect 
or  insufficiency^^  in  physical  appHances  admittedly  ^^due  to  the 
negligence^ ^  of  the  employer,  there  could  be  no  recovery  if  the  em- 
ployee continued  in  the  service  without  complaint  after  becoming 
chargeable  with  knowledge  of  the  danger  arising  from  such  defect 
or  insufficiency. 

This  form  of  "assumption  of  risk"  is  not  available  under  the 
act.  The  terms  in  which  HabiHty  is  imposed  exclude  this  defense. 
The  liabiHty  is  unconditional.  Congress  did  not  employ  the 
language  "shall  be  Hable  in  damages,  subject  to  the  common-law 
defense  of  assumption  of  risk,^^  and  without  language,  expressly  or 
by  impHcation,  adopting  this  defense  it  cannot  be  invoked  as  a 
bar  to  recovery. 

At  common  law  there  could  be  no  recovery  for  an  injury  result- 
ing from  the  negligence  of  a  fellow-servant,  the  risk  of  injury  from 
that  cause  being  one  which  the  employee  was,  by  the  impHed  terms 
of  his  contract,  held  to  have  assumed  as  a  "risk  of  his  employment." 

Likewise  the  terms  in  which  liability  is  imposed  exclude  this 
defense.  The  Hability  is  unconditional.  Congress  did  not  employ 
the  language  "shall  be  liable  in  damages,  subject  to  the  common-law 
defense  of  fellow-service.^^  It  is  therefore  generally  conceded  that 
the  defense  of  fellow-service  is  not  available  under  the  act.  It 
should  be  observed,  however,  that  the  reason  for  the  exclusion  of 
this  defense  is,  not  that  Congress  was  repeaHng  the  common  law, 
but  that,  in  the  exercise  of  its  independent  power,  it  saw  fit  to 
make  the  principle  ^^ respondeat  superior ^^  a  part  of  the  system  of 
federal  Hability  as  to  all  classes  of  "officers,  agents,  and  employees." 

At  common  law,  although  the  injury  resulted  in  part  from  a  "de- 
fect or  insufficiency"  due  to  the  employer's  neghgence,  there  could 
be  no  recovery  unless  such  defect  or  insufficiency  was  the  proximate 
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cause  of  the  injury,  without  the  intervention  of  any  other  efficient 
cause  for  which  the  employer  was  not  responsible. 

The  terms  in  which  HabiHty  is  imposed  exclude  this  defense,  the 
first  section  creating  unconditional  liabihty  when  the  injury  results 
"in  whole  or  in  part''  from  the  negHgence  of  the  carrier  or  any  of 
its  officers,  agents,  or  employees.  To  entitle  the  employee  to  re- 
cover it  is  not  necessary  that  such  negligence  should  be  the  sole  or 
even  the  proximate  cause;  it  is  sufficient  if  it  is  in  the  line  of 
causation.^^ 

At  common  law,  although  the  injury  resulted  from  a  "defect  or 
insufficiency"  due  to  the  negligence  of  the  employer,  or  from  the 
negHgence  of  any  of  its  officers,  agents,  or  employees,  occupying 
the  relation  of  vice-principal,  there  could  be  no  recovery  if  the 
employee  by  his  own  negligence  proximately  contributed  to  the 
injury. 

Under  the  third  section  "the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  a  recovery, 
but  the  damages  shall  be  diminished  by  the  jury  in  proportion  to 
the  amoimt  of  negligence  attributable  to  such  employee.'' 

At  common  law  also,  when  the  employer's  Habihty  might  not 
be  otherwise  evaded,  recovery  might  still  be  defeated  by  proof 
of  a  contract,  entered  into  by  the  employee,  exempting  the  em- 
ployer from  Habihty .^^ 

This  defense  is  not  available  under  the  act,  the  fifth  section  ex- 
pressly providing  "that  any  contract,  rule,  regulation,  or  device 
whatsoever,  the  purpose  or  intent  of  which  is  to  enable  any  common 
carrier  to  exempt  itself  from  any  HabiHty  created  by  this  act,  shall, 
to  that  extent,  be  void." 

The  act,  when  given  what  seems  its  proper  construction,  becomes 
what  its  distinguished  authorship  entitles  it  to  be,  —  a  perfect 
specimen  of  constructive  legislation;  while  the  introduction  into 
its  remedial  provisions  of  this  incongruous  doctrine  of  the  common 
law  renders  it  altogether  unintelHgible. 

Assumption  of  risk,  in  its  secondary  sense,  as  a  common-law 
defense  in  bar  ojf  recovery  when  the  employee  was  chargeable  with 
knowledge  of  the  employer's  negligence,  nuUifies  the  first  section 


^  Grand  Trunk  v.  Lindsay,  supra. 

2*  Griffiths  V.  The  Earl  of  Dudley,  9  Q.  B.  Div.  357  (1882). 
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of  the  act  to  the  extent  that  that  section  imposes  Hability  for  in- 
jury resulting  "in  part"  from  ^^any  defect  or  insufficiency"  due 
to  the  negHgence  of  the  carrier.  Congress  realized  that  a  variety 
of  other  causes  might  operate  more  or  less  directly  in  the  produc- 
tion of  an  injury,  such  as  the  employee's  continuance  in  the  serv- 
ice with  knowledge  of  the  danger  or  his  contributory  negHgence 
with  respect  to  the  danger.  To  avoid  escape  upon  these  or  other 
grounds  the  act  imposes  unconditional  Hability  for  an  injury  re- 
sulting in  whole  or  in  part  from  such  defect  or  insufficiency. 

This  defense  nulHfies  the  first  section  of  the  act  to  the  extent 
that  the  language  "shall  be  Hable  ...  for  such  injury  .  .  . 
resulting  in  whole  or  in  part  from  the  negHgence  of  any  of  the 
officers,  agents,  or  employees  of  such  carrier"  has  been  regarded 
as  "displacing"  the  common-lav/  defense  of  assumption  of  risk  of 
the  negHgence  of  the  feUow-servant. 

If  assumption  of  risk  is  displaced  only  in  cases  involving  the 
violation  of  "statutes  enacted  for  the  safety  of  employees,"  why  is 
not  the  common-law  defense  of  the  employee's  assumption  of  the 
risk  of  injury  from  the  negHgence  of  his  feUow-servant  still  avail- 
able? The  negHgence  of  a  fellow-servant  is  not  the  violation  of 
"any  statute  enacted  for  the  safety  of  employees,"  unless  the  Ha- 
bility act  is  itself  such  a  statute.^^  How,  then,  is  this  form  of  as- 
simiption  of  risk  excluded  while  assumption  of  risk  of  the  carrier's 
negligence  with  respect  to  its  instrumentaHties  is  not  excluded? 
Is  it  because  the  defense  of  the  feUow-servant  is  not  a  part  of  the 
defense  of  assumption  of  risk? 

"An  early,  if  not  the  earliest  application  of  the  phrase  'assumption 
of  the  risk '  was  the  establishment  of  the  exception  to  the  liability  of  a 
master  for  the  negligence  of  a  servant  when  the  person  injured  was  a 
feUow-servant  of  the  negligent  man."  ^^ 

Courts  which  hold  that  assumption  of  risk  is  a  bar  to  recovery 
for  injury  resulting  from  a  "defect  or  insufficiency"  due  to  the 
carrier's  negHgence  concede  that  assumption  of  risk  cannot  be 
invoked  to  defeat  recovery  for  injury  resulting  from  the  negHgence 
of  a  feUow-servant.    And  why  not?  ,  The  HabiHty  for  both  kinds  of 

25  Philadelphia,  B.  &  W.  R.  R.  Co.  v.  Tucker,  supra. 

^  Schlemmer  v.  Buffalo,  R.  &  P.  Ry.  Co.,  220  U.  S.  590  (191 1);  Farwell  v.  Boston 
&  W.  R.  R.  Corp.,  4  Met.  (Mass.)  49  (1842). 
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negligence  is  imposed  by  the  same  language;  both  must  stand  or 
fall  together.  But  for  the  unconditional  HabiHty  imposed  by  the 
first  section  for  both  forms  of  negligence  there  would  be  stronger 
reason  for  holding  that  assumption  of  risk  might  be  invoked,  under 
the  fourth  section,  to  defeat  recovery  for  the  neghgence  of  the  fellow- 
servant  than  for  the  neghgence  of  the  carrier.  The  risk  of  injury 
from  the  neghgence  of  the  fellow-servant  is  a  "risk  of  his  employ- 
ment" which,  at  common  law,  is  assumed  by  the  employee,^^ 
while  the  risk  of  injury  from  the  employer's  negligence,  whatever 
may  be  the  basis  of  its  assumption  at  common  law,  is  not  a  "risk 
of  his  employment '^  assumed  by  the  employee.^^ 

This  defense  nulhfies  the  third  section  of  the  act.  It  is  impossi- 
ble to  reconcile  the  common-law  doctrine  that  the  employee's 
continuance  in  the  service  with  knowledge  of  the  risk  resulting 
from  a  "defect  or  insufficiency"  is  a  bar  to  recovery,  with  the 
peremptory  provision  of  the  third  section  that  "in  all  actions  here- 
after brought  against  any  such  common  carrier  .  .  .  the  fact  that 
the  employee  may  have  been  guilty  of  contributory  neghgence 
shall  not  bar  a  recovery." 

The  employee's  knowledge  of  the  defect  or  insufficiency,  and  of 
the  consequent  danger,  is  an  element  or  factor  common  to  both 
defenses  of  assumption  of  risk  and  contributory  neghgence.^^ 
Can  this  same  knowledge  be  at  once  a  bar  to  recovery  when  con- 
sidered as  an  element  of  "assumption  of  risk"  and  not  a  bar  to 
recovery  when  considered  as  an  element  of  "contributory  negh- 
gence" ?  Is  it  conceivable  that  such  an  anomalous  state  of  the 
law  was  intended  by  Congress,  —  that  Congress  intended  to 
preserve  against  contributory  neghgence  the  right  of  action  which 
it  created  only  to  have  that  right  of  action  defeated  by  "knowl- 
edge," one  of  the  elements  of  contributory  neghgence,  called  by 
the  name  of  "assumption  of  risk,"  —  and  thus  to  "palter  with  us 
in  a  double  sense"  ?^° 


"  Norfolk  &  W.  R.  Co.  v.  Nuckol,  91  Va.  193,  21  S.  E.  342  (1895). 

28  3  Labatt  on  Master  and  Servant,  i  ed.,  §  894. 

"  Norfolk  &  W.  R.  Co.  v.  Cheatwood,  103  Va.  356,  49  S.  E.  489  (1905);  Buckner 
V.  Richmond  &  D.  R.  Co.,  72  Miss.  873,  18  So.  449  (1895);  i  Labatt  on  Master  and 
Servant,  i  ed.,  §§  207,  279-a,  296. 

2°  "Whenever  the  evidence,"  says  Mr.  Labatt  in  stating  the  common-law  rule, 
"suggests  that  the  servant  knew  of  the  extraordinary  risk  which  causes  the  accident, 
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The  two  defenses  are  so  inextricably  related  that  it  is  impracti- 
cable to  discover  the  point  at  which  the  employee's  ''knowledge" 
as  a  bar  to  recovery,  when  considered  as  an  element  of  assumption 
of  risk,  shall  cease  to  be  a  bar  to  recovery  when  considered  as  an 
element  of  contributory  negHgence. 

In  Narramore  v.  Cleveland,  C.  C.  d*  St.  L.  Ry.  Co.,^^  Judge 
Taft  said: 

"Assumption  of  risk  is  .  .  .  the  acquiescence  of  the  ordinarily  pru- 
dent man  in  a  known  danger,  the  risk  of  which  he  assumes  by  contract. 
Contributory  negligence  ...  is  that  action  or  non-action  in  disregard 
of  personal  safety  by  one  who,  treating  the  known  danger  as  a  condi- 
tion, acts  with  respect  to  it  without  due  care  of  its  consequences."  ^^ 

Assumption  of  risk,  then,  consists  in  knowing  the  danger  and  act- 
ing carefully;  while  contributory  negHgence  consists  in  knowing 
the  danger  and  acting  carelessly.  Contributory  negHgence  includes^ 
as  a  part  of  its  elements,  every  fact  constituting  assumption  of 
risk.  There  cannot,  therefore,  be  an  assumption  of  risk,  as  a  legal 
conception  distinct  from  contributory  negHgence,  which  does  not 
become  merged  into  contributory  negHgence  when  the  conduct  of 
the  employee  goes  to  the  extent  of  charging  him  with  contributory 
negHgence. 

This  defense,  if  indeed  its  basis  is  an  impHed  contract,  renders 
nugatory  the  fifth  section  of  the  act,  that  "any  contract,  rule, 
regulation,  or  device  whatsoever,  the  purpose  or  intent  of  which 

the  jury  should  be  instructed  regarding  the  legal  consequences  of  such  knowledge 
as  justifying  the  inference  both  of  an  assumption  of  the  risk  and  of  contributory 
negligence." 

'^  Supra,  p.  304. 

^2  In  Schlemmer  v.  Bujffalo,  R.  &  P.  Ry.  Co.,  205  U.  S.  i,  12,  it  is  said: 
"Assumption  of  risk  .  .  .  obviously  shades  into  negligence  as  commonly  under^ 
stood.  Negligence  consists  in  conduct  which  common  experience  or  the  specific 
knowledge  of  the  actor  shows  to  be  so  likely  to  produce  the  result  complained  of,  under 
the  circumstances  known  to  the  actor,  that  he  is  held  answerable  for  that  result,  al- 
though it  was  not  certain,  intended,  or  foreseen.  He  is  held  to  assume  the  risk  upon 
the  same  ground.  .  .  .  Apart  from  the  notion  of  contract,  rather  shadowy  as  applied 
to  this  broad  form  of  the  latter  conception,  the  practical  difference  of  the  two  ideas 
is  in  the  degree  of  their  proximity  to  the  particular  harm.  The  preliminary  conduct  of 
getting  into  the  dangerous  employment  or  relation  is  said  to  be  accompanied  by 
assumption  of  the  risk.  The  act  more  immediately  leading  to  a  specific  accident  is 
called  negligent.  But  the  difference  between  the  two  is  one  of  degree  rather  than 
of  kind." 


i84  HARVARD  LAW  REVIEW 

shall  be  to  enable  any  common  carrier  to  exempt  itself  from  any 
liability  created  by  this  act,  shall  to  that  extent  be  void."  ^^ 

It  is  not  the  purpose  of  this  article  to  discuss  the  rationale  of 
common-law  assumption  of  risk  of  the  employer's  negligence.  If 
Mr.  Labatt  states  correctly  that  ^'the  conception  underlying  the 
servant's  assumption  of  a  known  risk  is  essentially  that  of  an 
implied  agreement,"  it  is  not  to  be  reconciled  with  the  fifth  sec- 
tion. If  Judge  Putnam,  in  Central  Vermont  Ry.  Co.  v.  Bethune,^ 
correctly  states  that  ''There  is  nothing  of  the  kind.  It  is  merely  a 
practical  rule  of  conomon  sense,  which  .  .  .  is  in  itself  independent 
of  the  contract  of  service  or  any  other  contract,"  the  academic 
distinction  between  assumption  of  risk  and  contributory  negh- 
gence  disappears. 

Of  the  "common  sense"  theory  suggested  in  the  Bethune  Case 
it  is  sufficient  to  observe  that  it  is  at  variance  with  the  legislative 
intelligence  underlying  all  acts  of  remedial  legislation,  including 
the  third  and  fourth  sections  of  the  Kability  act  as  construed  by  the 
court,  so  far  as  concerns  dangers  resulting  from  the  violation  of 
statutes;  and,  assimiing  as  it  does  that  the  employee  voluntarily 
exposes  himself  to  the  danger  of  pain,  maiming,  and  death,  is  at 
variance  with  every  rational  human  instinct.  It  is  at  variance  too 
with  the  opinion  of  the  court  in  Baltimore  6*  P.  R.  R.  Co.  v. 
Landrigan:  ^^ 

"We  know  of  no  more  universal  instinct  than  that  of  self-preserva- 
tion, —  none  that  so  insistently  urges  to  care  against  injury.  It  has  its 
motives  to  exercise  in  the  fear  of  pain,  maiming,  and  death.  There  are 
few  presumptions  based  on  human  feelings  or  experience  that  have  surer 
foundation  than  that  expressed  in  the  instruction  objected  to." 

It  is  evident  that  the  common-law  defense,  in  bar  of  recovery, 
based  upon  the  employee's  continuance  in  the  service  with  knowl- 
edge of  a  ''defect  or  insufficiency"  due  to  the  negHgence  of  an  in- 
terstate carrier  "in  its  cars,  engines,  appKances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other  equipment,"  whether 
called  by  the  name  of  "assumption  of  risk"  or  "contributory  n3gH- 
gence,"  is  not  admissible  under  any  express  or  impHed  provision 

^  Doherty  on  Federal  Employers'  Liability  Act,  p.  102. 

"  206  Fed.  868  (1913). 

»  191  U.  S.  461,  474  (1903). 
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of  the  act,  and  that  the  introduction  of  the  defense  into  the  system 
of  federal  Hability  would  render  the  act  nugatory  so  far  as  con- 
cerns any  beneficial  result  to  interstate  employees,  —  and  worse 
than  that,  for  the  act  of  Congress  supplants  all  the  remedial  legis- 
lation of  the  states,  and,  with  this  all-pervading  doctrine  of  the 
common  law  judicially  construed  into  the  act,  the  last  state  of  the 
interstate  employee  would  be  worse  than  the  first. 

Edward  P.  Buford, 
Laweenceville,  Va. 
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The  Law  School.  —  The  registration  in  the  School  on  November  15 
of  each  of  the  last  twelve  years  is  shown  in  the  following  table:  — 


1903-04    1904-05      1905-06      1906-07      1907-08      1908-09 


Res.  Grad. 
Third  year 
Second  year 
First  year  . 
Specials .  . 


4 
180 
201 

293 
60 


I 

182 

232 

285 

58 


192 
216 

243 
64 


190 
199 

243 
62 


2 

171 

198 

280 

63 


759 


799 


808 


744 


69s 


169 

207 

244 

64 


738 

758 

716 

694 

714 

684 

1909-10 

1910-11 

191 

1-12 

191 

2-13 

1913-14 

1914-15 

Res.  Grad.    . 

— 

2 

3 

6 

4 

5 

Third  year    . 

.       187 

178 

219 

176 

169 

167 

Second  year  . 

.       191 

238 

217 

186 

197 

First  year  .    . 

3" 

296 

289 

287 

260 

288 

Unclassified  . 

82 

76 

84 

64 

68 

Specials     .    . 

70 

3 

4 

5 

I 

5 

730 


With  the  exception  of  the  five  special  students  and  twenty-one 
Harvard  "seniors,"  all  the  men  now  registered  in  the  School  are 
college  graduates.  As  the  Harvard  "  seniors  "  have  in  each  instance  com- 
pleted the  work  prescribed  for  the  A.B.  degree,  and  as  the  five  special 
students  are  all  graduates  of  law  schools,  there  is  at  present  not  a  single 
man  in  the  School  who  has  not  completed  a  college  or  law  school  course. 


NOTES  187 

There  are  now  in  the  School  representatives  from  one  hundred  and 
forty-four  colleges  and  universities,  as  compared  with  one  hundred  and 
forty-two  last  year  and  one  hundred  and  thirty-six  the  previous  year. 

The  following  table  shows  the  geographical  source  from  which  the 
twelve  successive  first  year  classes  have  been  drawn:  — 


Massachusetts. 

JNew  iingiana 

outside  of 
Massachusetts. 

Outside  of 
New  England. 

Total  in 
Class. 

Number. 

Percentage. 

Number. 

Percentage. 

Number. 

Percentage. 

1906 

102 

35 

55 

19 

136 

46 

293 

1907 

92 

32 

44 

15 

150 

53 

286 

1908 

71 

29 

39 

16 

134 

55 

244 

1909 

71 

29 

34 

14 

138 

57 

243 

I9I0 

81 

29 

37 

13 

162 

58 

280 

I9II 

72 

29 

33 

14 

137 

57 

242 

I9I2 

78 

25 

45 

14 

189 

61 

312 

I9I3 

65 

22 

32 

II 

200 

67 

297 

I9I4 

73 

25 

44 

15 

172 

60 

289 

I9I5 

59 

21 

34 

12 

194 

67 

287 

I9I6 

59 

22 

23 

9 

179 

69 

261 

I9I7 

65 

23 

29 

10 

194 

67 

288 

In  the  present  first  year  class  eighty-eight  colleges  and  universities 
are  represented  as  follows:  — 

Harvard  80;  Yale  24;  Princeton  21;  Williams  9;  Dartmouth  8;  Uni- 
versity of  Wisconsin  7;  Brown  University,  University  of  Missouri,  6; 
Bowdoin  College,  University  of  Michigan,  5;  Amherst  College,  Boston 
College,  Cornell  University,  DePauw  University,  Grinnell  College, 
Wesleyan  University  (Conn.),  4;  Clark  College,  Colgate  University, 
Hamilton  College,  tJniversity  of  Illinois,  3;  Carleton  College,  Carroll 
College,  University  of  Chicago,  Colimibia  University,  Holy  Cross  Col- 
lege, Indiana  University,  Johns  Hopkins  University,  Leland  Stanford  Jr. 
University,  University  of  North  Carolina,  University  of  Pittsburgh, 
Rutgers  College,  Tulane  University,  University  of  Virginia,  Western 
Reserve  University,  2;  University  of  Alabama,  University  of  Arkansas, 
Bates  College,  Beloit  College,  Bucknell  University,  University  of  Cali- 
fornia, Catholic  University,  University  of  Cincinnati,  Colby  College, 
Davidson  College,  Defiance  College,  Dickinson  College,  Drake  Univer- 
sity, Fisk  University,  Franklin  College,  University  of  Georgia,  Iowa  State 
College,  Iowa  State  Teachers'  College,  Iowa  Wesleyan  University,  Uni- 
versity of  Iowa,  Juniata  College,  University  of  Kansas,  Knox  College, 
Lafayette  College,  Livingstone  College,  Louisiana  State  University, 
Massachusetts  Institute  of  Technology,  Middlebury  College,  Military 
College  of  South  Carolina,  Moravian  College,  University  of  Nebraska, 
Northwestern  University,  Ohio  State  University,  Ohio  Wesleyan  Uni- 
versity, Pennsylvania  College,  Pennsylvania  State  College,  University 
of  Pennsylvania,  Ripon  College,  St.  John's  College  (O.),  Shurtleff 
College,  Swarthmore  College,  Syracuse  University,  Trinity  College 
(Conn.),  United  States  Military  Academy  (West  Point),  University  of 
Utah,  Vanderbilt  University,  Wabash  College,  Washington  University, 
Washington  and  Jefferson  College,  Washington  and  Lee  University, 
Westminster  College,  Wofford  College,  Wooster  University,  i. 


i88  HARVARD  LAW  REVIEW 

The  Taft  Lectures.  —  It  was  the  privilege  of  the  Law  School,  dur- 
ing the  past  month,  to  have  as  its  distinguished  guest  former  President 
William  Howard  Taft,  now  Professor  of  Law  in  the  Yale  Law  School, 
who  delivered  a  series  of  three  lectures  on  ''The  Presidency:  Its 
Powers,  Duties,  Responsibilities,  and  Limitations."  Mr.  Taft  dis- 
cussed the  functions  of  our  chief  executive  as  viewed  by  one  who  has 
actually  served  in  that  capacity  for  four  years,  and  not  as  one  who  theo- 
rizes at  a  distance.  As  the  subject,  from  its  nature,  is  one  not  covered 
by  the  authorities,  the  lectures  were  particularly  valuable,  not  only  as  an 
adjunct  to  the  course  on  Constitutional  Law,  but  also  to  the  student  of 
general  law  and  politics. 


The  Harvard  Legal  Aid  Bureau.  —  The  Harvard  Legal  Aid  Bureau, 
incorporated  last  May  for  the  purpose  of  rendering  legal  assistance  gra- 
tuitously to  persons  unable  to  employ  counsel,  opened  its  office  in  Cen- 
tral Square,  Cambridge,  for  its  third  year,  on  Wednesday,  October  7. 
The  membership  for  the  coming  year  is  made  up  as  follows :  A.  C.  Tener, 
President;  C.  B.  Randall,  Secretary;  R.  G.  Bosworth,  E.  G.  Fifield, 
E.  W.  Freeman,  James  Garfield,  T.  J.  Hargrave,  E.  C.  Kanzler,  F.  A. 
Nagel,  T.  H.  Remington,  Blair  Reiley,  H.  Siefke,  Jr.,  C.  M.  Storey, 
H.  K.  Urion,  S.  H.  Wellman,  R.  W.  Williams,  from  the  Third  Year 
Class;  and  F.  G.  Blair,  R.  W.  Baker,  F.  L.  Daily,  T.  W.  Doan,  W.  W. 
Hodson,  A.  Jaretzki,  Jr.,  P.  V.  McNutt,  J.  H.  Philbin,  W.  F.  Rogers, 
E.  D.  Smith,  R.  B.  Wigglesworth,  from  the  Second  Year  Class.  These 
men  are  elected  for  the  legal  ability  shown  in  their  daily  classroom  work. 

In  the  course  of  last  year  some  two  hundred  and  three  cases  were 
brought  to  the  Bureau.  Of  these,  fifteen  went  to  trial.  Fourteen  were 
won  and  one  was  settled  to  avoid  defeat.  There  is  reason  to  believe  that 
the  usefulness  of  this  organization  will  increase  during  the  coming  year. 


The  Stopping  of  American  Oil  Ships  by  English  Cruisers.  — 
Fresh  problems  of  international  law  arise  almost  daily  as  the  European 
war  progresses,  —  some  of  them  of  the  utmost  importance  to  the  United 
States  in  the  preservation  of  her  neutrality.  Recently  three  American 
vessels  carrying  oil  to  neutral  ports  were  stopped  by  British  cruisers.^ 
Two  of  them  had  changed  from  German  to  American  registry  after  the 
outbreak  of  hostilities.  The  exact  facts  in  each  incident  have  not  at  this 
writing  been  made  public  by  our  Department  of  State,  but  it  is  clear 
that  whatever  justification  exists  must  have  its  basis  in  the  nature  of 
the  cargo,  the  destination  of  the  vessel,  its  registry,  or  its  ownership. 
The  matter  is  complicated  by  the  imperfect  success  of  the  Declaration 
of  London  which  codified  the  rules  of  international  prizelaw,  but  which 
was  never  ratified  by  all  the  nations.^ 

1  The  boats  referred  to  are  the  "Platuria,"  the  "Brindilla,"  and  the  "John  D. 
Rockefeller,"  operated  by  a  German  corporation  in  which  the  Standard  Oil  Company 
of  New  Jersey  has  the  controlling  interest.    All  were  finally  released. 

2  The  Naval  Conference  of  London  met  in  1908-09  to  draft  the  rules  of  law  which 
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Contraband  of  war  may  be  either  absolute  or  conditional.  If  abso- 
lute, it  may  be  seized  whenever  destined  for  the  belligerent  country;  but 
if  conditional,  it  may  be  condemned  only  when  actually  bound  for  the 
military  or  naval  authorities.^  Now  illuminating  oil  such  as  made  up 
the  cargoes  of  these  vessels  is  clearly  not  the  sort  of  commodity  to  which 
the  name  "  absolute  contraband  "  is  given;  namely,  that  which  like  certain 
explosives  is  useful  only  in  war,  but  comes  if  at  all  within  the  famous 
definition  of  Grotius  that  whatever  is  useful  "both  in  war  and  out  of 
war"  is  conditional  contraband.^  In  the  Declaration  of  London  fuel  and 
lubricants  are  expressly  named  as  conditional  contraband,^  and  under 
this  or  the  preceding  test  illuminating  oil  must  probably  be  included, 
although  the  case  would  be  much  stronger  for  a  petroleum  product 
which  could  be  used  for  motive  power. 

If  the  cargo  is  conditional  contraband  the  fact  that  the  vessels  were  en 
route  between  neutral  countries  is  not  conclusively  a  guarantee  of  im- 
munity. Early  in  the  nineteenth  century  the  prize  courts  of  England  and 
America  adopted  the  so-called  doctrine  of  continuous  voyage  under 
which  condemnation  is  justified  when  it  appears  that  the  voyage  to  the 
neutral  is  merely  a  cloak  to  disguise  an  ultimate  destination  for  the 
cargo  among  the  military  or  naval  stores  of  the  belligerent.^  But  this 
was  by  no  means  law  universally,  and  the  Declaration  of  London  com- 
promised by  repudiating  the  doctrine  of  continuous  voyage  as  appUed 
to  conditional  contraband.'^  While,  of  course,  the  Declaration  of  London 
was  never  ratified  by  England,  the  fact  that  the  Conference  came  to- 
gether at  her  request  to  settle  among  other  things  this  very  question,  and 
that  the  compromise  was  accepted  by  her  representatives  at  the  Confer- 
ence, makes  it  fair  to  say  that  she  should  proceed  with  extreme  caution 
in  the  matter  of  interrupting  trade  in  conditional  contraband  between 
neutrals.^   But  apart  from  the  Declaration  of  London,  the  doctrine  of 

should  govern  the  new  international  prize  court  which  the  preceding  Conference  at  The 
Hague  had  determined  to  establish.  But  since  the  Declaration  of  London  was  never 
finally  adopted  by  either  England  or  Germany,  it  is  not  binding.  For  a  full  report  of 
and  commentary  upon  the  Conference,  see  the  Cokrespondence  and  Documents 
Presented  to  Both  Houses  of  Parliament  by  Command  of  His  Majesty,  Brit. 
Blue  Book,  International  Naval  Conference  Misc.,  No.  4  (1909),  Cd.  4554. 
For  the  text  of  the  Declaration  in  English,  see  2  Westlake,  Int.  Law,  2  ed.,  p.  325. 
For  the  original  French  text,  see  3  Amer.  Journ.  Int.  Law  (Supp.),  179. 

3  See  The  Peterhoflf,  5  Wall.  (U.  S.)  28,  58. 

*  Grotius,  De  Jure  Belli  et  Pacis,  Lib.  HI.,  c.  i,  §  5.  "Sunt  qua  et  in  hello 
et  extra  helium  usum  hahent." 

'  Declaration  of  London,  Art.  24. 

«  The  William,  5  C.  Rob.  385.  The  Stephen  Hart,  3  Wall.  (U.  S.)  559.  Histori- 
cally the  doctrine  was  first  applied  to  the  distinct  wrong  of  blockade  running,  but  it 
was  soon  logically  extended  to  the  carriage  of  contraband.  During  the  Civil  War 
attention  was  focused  to  it  by  the  illicit  trade  that  was  carried  on  with  the  Confed- 
erate States  via  the  small  island  of  Nassau  just  off  the  coast  of  Florida.  Its  origin 
and  scope  are  ably  discussed  by  Justice  Elliott  of  the  Supreme  Court  of  Minnesota,  in 
I  Amer.  Journ.  Int.  Law,  61.    See  also  24  Harv.  L.  Rev,  167. 

7  Declaration  of  London,  Art.  35.  See  Brit.  Blue  Book  Misc.,  No.  4  (1909), 
49.    See  also  8  Amer.  Journ.  Int.  Law,  317. 

8  The  instructions  to  His  Majesty's  representatives  contained  this  sentence: 
"Any  proposal  tending  in  the  direction  of  freeing  neutral  commerce  and  shipping  from 
the  interference  which  the  suppression  by  belligerents  of  the  trade  in  contraband  in- 
volves, should  receive  your  sympathetic  consideration,  and,  if  not  otherwise  open  to 
objection,  your  active  support."    Brit.  Blue  Book  Misc.,  No.  4  (1909),  23. 
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continuous  voyage  does  not  apply  to  these  oil  ships.  There  is  little 
in  the  facts  of  the  cases  to  indicate  sufficiently  actual  complicity  be- 
tween the  American  shipper  and  the  belligerent  war  department  to 
warrant  the  holding  up  of  presumptively  neutral  commerce.  True, 
the  objection  that  the  ultimate  destination  is  to  be  reached  overland  is 
specious,  and  opposed  to  the  best  recent  authority.^  But  here  the 
oil  is  to  be  mixed  with  the  common  stock  of  the  vendee  country,  and 
the  responsibility  for  the  subsequent  forwarding  must  be  upon  that 
nation.  It  is  submitted  that  the  voyage  is  not  in  any  sense  continuous 
unless  there  is  complicity  between  the  shipper  and  the  belligerent 
authorities.^^ 

So  far  as  can  be  learned,  the  British  government  has  not  raised  the 
issue  of  changed  registry  in  these  particular  episodes,  but  the  war  cannot 
long  continue  before  situations  will  arise  that  call  for  a  decision  as  to  how 
far  a  transfer  from  a  belligerent  to  the  American  flag  will  protect  ship- 
ping. Unfortunately  the  law  in  this  regard  is  not  free  from  ambiguity, 
but  it  seems  to  be  focusing  toward  the  principle  that  any  transfer,  even 
though  involving  an  absolute  change  of  ownership,  if  made  for  the  pur- 
pose of  escaping  the  consequences  of  belligerency,  is  void.  Some  of  the 
Anglo-American  cases  have  limited  their  inquiry  to  the  determination  of 
whether  in  substance  any  element  of  belligerent  control  or  interest  re- 
mained in  the  vessel  after  the  transfer,"  while  others  base  their  decision 
on  the  rule  that  the  sale  must  not  have  been  inspired  by  a  desire  on  the 
part  of  the  vendor  to  avoid  the  hazards  of  war.^^  The  Declaration  of 
London  adopts  the  view  that  the  transfer  is  void  if  made  to  evade  the 
consequences  to  which  an  enemy  vessel  is  exposed,^^  —  a  result  that  was 
influenced  no  doubt  by  the  fact  that  the  law  of  France  and  Russia  has 
always  been  unequivocal  that  no  transfer  whatever  would  be  recognized 
after  the  outbreak  of  hostilities.^^  Under  this  view  it  is  considered  no 
insult  to  the  neutral  flag  to  disregard  the  sale  and  condemn  the  ship, 
inasmuch  as  the  fraudulent  transfer  has  deprived  the  enemy  of  a  fair 
means  of  exerting  pressure  on  the  belligerent.  And  as  an  eminent  Eng- 
lish authority  has  pointed  out,  the  Declaration  of  London,  although  not 
obligatory,  ''carries  a  weight  on  the  points  determined  in  it  which  be- 
longs to  no  private  international  code,  and  which  cannot  fail  to  exercise  a 
great  influence  both  on  international  practice  and  on  international  opin- 


®  See  I  Amer.  Journ.  Int.  Law,  97,  100. 

^°  So  far  as  Denmark  is  concerned,  towards  which  two  of  the  ships  were  bound,  it 
is  not  surprising  that  there  has  been  a  large  increase  in  the  importation  of  oil,  inasmuch 
as  the  normal  sources  of  supply  in  Russia  and  Roumania  are  now  cut  off.  And  to 
clinch  the  matter,  it  is  said  that  Denmark  has  already  assured  England  that  she 
would  rigidly  enforce  an  embargo  on  contraband. 

"  The  Benito  Estenger,  176  U.  S.  568;  The  Vigilantia,  i  C.  Rob.  i;  The  Baltica,  11 
Moore's  P.  C.  141. 

12  The  Jan  Frederick,  5  C.  Rob.  128,  Sir  W.  Scott  says  (p.  131),  "This  court  has 
even  allowed  a  change  of  property  in  transitu  —  where  it  had  been  done  without  any 
view  of  accommodation  to  reHeve  the  seller  from  the  pressure  or  prospect  of  war." 
The  Minerva,  6  C.  Rob.  396. 

"  Declaration  of  London,  Art.  56.    See  also  Art.  55. 

^*  At  the  Naval  Conference  each  nation  presented  a  summary  of  the  law  as  admin- 
istered in  her  own  prize  courts.  See  Parliamentary  Papers  Misc.,  No.  5  (1909), 
France,  31;  Russia,  56. 
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ion."  ^^  But  whatever  view  is  taken  as  to  the  elements  necessary  in 
change  of  ownership,  with  the  oil  ships  there  was  admittedly  no  change 
of  ownership  whatever.  They  are  the  property  of  a  German  company 
in  which  the  controlling  interest  is  American,  and  even  if  in  name  the 
American  corporation  should  take  them  over  it  would  be  difficult  to 
satisfy  a  prize  court  that  the  belligerent  interest  had  been  permanently 
divested.  It  was  palpably  a  change  of  registry  solely  for  the  purpose 
of  gaining  immunity  and  without  a  bond  fide  cutting  off  of  the  German 
interest,  and  in  either  aspect  the  transfer  is  void.  It  is  submitted 
that  the  same  should  be  true  even  where  the  ownership  has  throughout 
been  completely  American.  If  our  capital  entrusts  itself  to  the  protec- 
tion of  a  foreign  flag  in  times  of  peace  for  the  purpose  of  obtaining  com- 
pensatory advantages,  it  must  endure  the  risks  which  are  incident  to 
such  protection  when  war  breaks  out.^^  In  regard  to  the  belligerent 
ships  which  are  now  interned  in  some  of  our  harbors,  it  must  be  borne 
in  mind  that  nearly  all  of  them  have  been  subsidized  by  their  respective 
foreign  governments  and  are  subject  to  conversion  into  auxiUary  warships. 
They  would  therefore  fall  within  the  total  disability  of  a  foreign  war  ves- 
sel, the  sale  of  which  is  always  and  under  all  circumstances  void.^^  And 
even  for  a  strictly  private  ship  the  sale  of  which  is  absolute  and  bond 
fide  as  between  the  parties,  it  would  be  difficult  to  establish  that  the 
sale  was  not  directly  induced  by  a  desire  to  put  it  out  of  the  reach  of  the 
warring  nation  for  which  it  was  fair  prize;  and  this,  it  is  submitted,  would 
violate  the  Declaration  of  London,  and  thus  tend  to  jeopardize  Ameri- 
can neutrality. 


The  Evolution  of  the  Contingent  Remainder.  —  The  Committee 
on  Legislation  of  the  Massachusetts  Bar  Association  has  proposed  an 
act  which,  if  successful  in  earning  legislative  approval,  will  serve  to 
exterminate  whatever  vestige  of  technicality  inherent  in  contingent  re- 
mainders is  now  surviving  in  that  jurisdiction.^ 

This  eminently  desirable  result  will  have  been  centuries  in  attain- 
ment.^    Originally,  we  are  told,  the  creation  of  any  unvested  estate 

^5  2  Westlake,  Int.  Law,  2  ed.,  255,  256. 

18  Cf.  this  issue  of  the  Review,  p.  217.    See  also  2  Westlake,  Int.  Law,  2  ed.,  169. 
17  The  Enghsh  practice  makes  this  exception.    See  Parliamentary  Papers  Misc., 
No,  5  (1909),  40.    "5i  le  navire  est  sous  le  controle  d'un  ennemi." 

1  The  full  text  is  to  be  found  in  the  Report  of  the  Committee  on  Legislation  for 
1914,  p.  54.  It  is  in  part  as  follows:  "A  contingent  remainder  shall  take  effect,  not- 
withstanding any  determination  of  the  particular  estate,  in  the  same  manner  as  it 
would  have  taken  effect  if  it  had  been  an  executory  devise,  or  a  springing  or  shifting 
use,  and  shall,  like  such  limitations,  be  subject  to  the  rule  respecting  remoteness  known 
as  the  rule  against  perpetuities,  exclusively  of  any  other  supposed  rule  respecting 
Hmitations  to  successive  generations  or  double  possibiUties."  The  act  is  accompanied 
by  an  admirable  "Explanatory  Note,"  which  is  altogether  persuasive  and  concise. 

2  On  the  general  subject  of  contingent  remainders,  springing  and  shifting  uses,  and 
executory  devises,  see  Fearne,  Contingent  Remainders,  especially  vol.  i,  317-415, 
490-569;  Leake,  Law  of  Property  in  Land,  2  ed.,  32-43,  233-246,  252-268; 
Williams,  Seisin  of  the  Freehold,  169-202;  Williams,  Law  of  Real  Property, 
22  Eng.  ed.,  306-411,  17  Int.  ed.,  410-463;  Jarman  on  Wills,  6  Eng.  ed.,  1352- 
1460. 
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was  illegal,  but  later  certain  unvested  future  property  interests  known 
as  contingent  remainders  were  recognized.  They  could  not  be  con- 
veyed, although  they  might  be  released  or  devised.  Most  important  of 
all,  a  contingent  remainder  was  liable  to  be  lost  through  failure  to  vest 
before  the  determination,  however  occasioned,  of  the  prior  vested  free- 
hold estate.^  The  operation  of  this  rule  involved  hardship,  and  defeated 
the  intent  of  the  creator  of  the  interest.^  With  equitable  estates,  how- 
ever, this  result  was  not  reached,  as  the  outstanding  legal  title  in  a 
mortgagee,^  or  trustee,^  satisfied  the  requirement  of  continuous  seisin, 
the  absence  of  which  was  the  technical  reason  for  not  protecting  con- 
tingent remainders  at  law.  Moreover,  after  the  Statute  of  Uses,^  spring- 
ing and  shifting  uses  became  possible,  and  after  the  Statute  of  Wills,^ 
executory  devises,  both  of  which  were  independent  of  the  rules  respect- 
ing seisin,  and  were  therefore  indestructible  regardless  of  what  happened 
to  the  prior  estate.  There  nevertheless  prevailed  a  fixed  rule  to  construe 
what  might  have  been  a  use  or  devise  as  a  contingent  remainder  wherever 
under  the  former  law  a  contingent  remainder  would  have  been  possible 
after  the  prior  estate.^  Consequently,  this  potentiality  for  thwarting 
the  intention  of  grantors  and  devisors  continued  as  before. 

Naturally,  effort  was  made  to  eliminate  the  severe  effects  of  the  opera- 
tion of  these  common-law  principles.  This  has  been  accomplished  in 
some  instances  by  the  court  through  strained  construction  of  contingent, 
into  vested,  remainders,^^  or  by  repudiating  the  entire  doctrine;  ^^  but 
legislative  action  was  necessary  for  effective  reform.  First  of  all,  an  act 
of  Parliament  enabled  children  en  ventre  sa  mere  to  be  considered  as 
born  for  the  purpose  of  taking  an  estate;  ^^  and  this  is  generally  law  in 
this  country. ^^  In  1836  Massachusetts  ended  the  destruction  of  con- 
tingent remainders  by  the  premature  ending  of  the  prior  vested  free- 
hold estate,^^  Nine  years  later  England  followed  with  a  similar  statute,^^ 
which  also  provided  for  the  alienation  of  contingent  property  interests 
by  deed.^^    The  chance  of  destruction  through  failure  to  vest  before 

3  This  determination  might  be  premature,  through  forfeiture  or  surrender;  or 
natural,  by  the  prior  estate  running  out. 

*  Examples  of  the  intent  of  testators  being  defeated  by  natural  termination  are 
Festing  v.  Allen,  12  M.  &  W.  279,  and  White  v.  Summers,  [1908]  2  Ch.  256. 

^  Astley  V.  Micklethwait,  15  Ch.  Div.  59. 

^  Abbiss  V.  Bumey,  17  Ch.  Div.  211. 

'  Stat.  27  Hen.  VIII.,  c.  10  (1535). 

'  Stat.  32  Hen.  VIII.,  c.  i  (1540). 

'  Doe  d.  Planner  v.  Scudamore,  2  B.  &  P.  289,  298;  Crump  v.  Norwood,  7  Tatmt. 
362. 

^°  See  Boatman  z;.  Boatman,  198  111.  414,  65  N.  E.  81,  criticized  in  16  Harv.  L.  Rev. 
307. 

"  Kennard  :;.  Kennard,  63  N.  H.  303;  Hayward  v.  Spaulding,  75  N.  H.  92,  71  Atl. 
219,  criticized  in  22  Harv.  L.  Rev.  388. 

^2  Stat,  10  &  ii  Wm.  III.,  c.  16  (1699),  which  had  been  preceded  by  Reeve  v. 
Long,  3  Lev.  408. 

"  See  Stimson,  American  Statute  Law,  §  1413. 

"  Mass.  R.  L.,  c.  134,  §  8. 

"  Real  Property  Act,  Stat.  8  &  9  Vict.,  c.  106  (1845).  This  act  abolished  tor- 
tious feoffment.  Fines  and  recoveries  had  already  been  abolished  by  Stat.  3  &  4 
Wm.  IV.,  c.  74  (1833). 

1^  Winslow  V.  Goodwin,  7  Met.  363, 377,  shows  such  to  have  been  the  law  in  Massa- 
chusetts. 
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the  natural  termination  of  the  preceding  freehold,  however,  persisted 
until  in  1877  Parliament  provided  against  this  result  "in  the  event 
of  the  particular  estate  determining  before  the  contingent  remainder 
vests."  ^^  While  contingent  remainders  expressed  to  individuals  are 
undoubtedly  adequately  covered,  the  act  has  been  criticized  as  not 
thoroughly  embracing  those  expressed  to  classes.^^  The  wording  of  the 
proposed  Massachusetts  law  avoids  this  difficulty.  Thus,  where  prop- 
erty is  devised  to  A.  for  life,  remainder  to  such  of  his  children  who 
attain  twenty-one,  and  A.  dies  leaving  six  children,  only  two  of  whom 
are  of  age,  under  the  English  act  the  two  will  take  to  the  exclusion  of 
the  others;  ^^  but  under  the  suggested  Massachusetts  enactment  all 
may  eventually  take  as  the  testator  intended. 

The  proposed  statute  further  establishes  that  contingent  remainders 
shall  be  subject  to  no  other  rule  concerning  remoteness  save  the  rule 
against  perpetuities.  This  renders  impossible  in  Massachusetts  the 
confusion  and  indefiniteness  ensuing  from  adopting  a  further  rule  for- 
bidding a  limitation  to  an  unborn  person  for  life  with  remainder  to  the 
issue  of  that  person.^o  While  this  provision  may  be  merely  declaratory 
of  existing  legal  principles  in  that  state,^^  it  nevertheless  is  desirable  that 
the  law  on  this  point  be  properly  and  definitively  settled,  at  the  same 
time  avoiding  both  uncertainty  while  awaiting  judicial  decision,  and  the 
attendant,  and  not  altogether  negligible,  risk  that  the  technical  English 
rule  might  be  accepted. 

The  bill  which  is  to  be  submitted  to  the  Massachusetts  legislature  is 
accordingly  worthy  of  unreserved  support.  When  rules,  which  are  at 
best  but  arbitrary  and  technical  historical  survivals,  not  only  serve  no 
useful  purpose,  but  by  their  very  existence  jeopardize  the  successful 
disposition  of  property,  the  time  for  their  abolition  has  come.  Their 
existence  imtil  this  late  day  is  attributable  solely  to  inertia.^ 


Application  of  the  Rule  in  Clayton's  Case  to  the  Distribu- 
tion OF  Property  held  under  Constructive  and  Resulting  Trusts. 
—  It  is  refreshing  to  find  a  recent  English  case  which  declines  to  apply 

1^  Law  on  Contingent  Remainders,  Stat.  40  &  41  Vict.,  c.  2,2>- 
1*  Williams,  Seisin  of  the  Freehold,  205. 

1^  For  operation  of  the  rule  prior  to  the  statute  see  Breckenbury  v.  Gibbons,  L.  R. 
2  Ch.  Div.  417;   Symes  v.  Symes,  [1896]  i  Ch.  272. 

20  Whitby  I'.  Mitchell,  42  Ch.  Div.  494, 44  Ch.  Div.  85;  extended  to  equitable  estates 
in  In  re  Nash,  [1901]  i  Ch.  i;  and  unsoundly  followed  in  In  re  Park's  Settlement, 
[1914]  I  Ch.  595,  which  was  criticized  in  27  Harv.  L.  Rev.  752  and  30  L.  Quart.  Rev. 
134,  353-    See  Williams,  Law  of  Real  Property,  22  Eng.  ed.,  420, 17  Int.  ed.,  470. 

21  There  has  been  no  Massachusetts  adjudication.  But  see  Gray,  Rule  Against 
Perpetuities,  2  ed.,  §§  284  et  seq. ;  also  16  Harv.  L.  Rev.  294. 

22  For  American  statutory  changes  up  to  1886  see  Stimson,  American  Statute 
Law,  §  1426.  See  Ala.  Code  (1907),  §  3398;  Ariz.  Civil  Code  (1913),  §  4692;  Ga. 
Code  (1911),  §3675;  Ky.  Statutes  (1909),  §2346;  Howell's  Mich.  Statutes 
(1913),  §§  10654-6;  Minn.  General  Statutes  (1913),  §  6684;  N.  Y.  Consolidated 
Laws  (1909),  ch.  52,  §  58;  N.  Dak.  Revised  Code  (1905),  §  4778;  S.  Dak.  Comi'Iled 
Laws  (1913),  §  258;  Va.  Annotated  Code  (1904),  §  2424;  W.  Va.  Code  (1906),  §  3031; 
Wis.  Statutes  (191  i),  §  2058. 
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the  rule  in  Clayton's  Case  ^  as  a  blind  mechanical  rule  of  thumb  with  a 
stern  disregard  of  the  justice  of  any  particular  result.  In  re  British 
Red  Cross  Balkan  Fund,  [1914]  2  Ch.  419.2  According  to  this  rule,  where 
there  is  a  running  account  between  two  parties,  and  the  debtor  makes 
a  payment  thereon,  if  neither  he  nor  the  creditor  at  the  time  of  pay- 
ment specifies  what  debt  it  is  applied  to,  the  payment  is  presumed 
to  be  in  satisfaction  of  the  debts  which  earliest  accrued.^  Like  other 
rules  of  presumption,^  it  is  a  highly  specialized  tool  in  the  judicial  work- 
shop, admirably  fitted  to  one  peculiar  angle  of  our  law,  but  likely  to 
botch  the  job  when  used  in  another  situation. 

Legitimately  applied,  the  rule  fairly  determines  the  relations  of  the 
parties  inter  se  in  accordance  with  accounting  methods  and  business 
custom.  Thus,  suppose  a  depositor  puts  $100  into  a  bank,  later  adds 
another  $100,  and  then  draws  out  $100.  In  a  contest  between  bank 
and  depositor,  turning  upon  the  question  which  deposit  had  been  with- 
drawn, the  rule  in  Clayton's  Case  applies,  and  the  presumption  is  that  it 
was  the  first  deposit.  Feeling  constrained  by  this  analogy,  the  courts 
formerly  held  that  if  a  trustee  deposits  $100  belonging  to  his  cestui, 
later  adds  $100  of  his  own,  and  then  withdraws  $100,  which  is  dissipated, 
the  cestui  had  no  rights  against  the  fund  remaining  on  deposit.^  But 
now  the  cestui  is  given  a  right  against  the  balance,  which  right  is 
generally  based  on  the  fiction  that  the  wrongdoer  is  presumed  to 
withdraw  his  own  money  first.^ 

The  courts  have  not  yet  discarded  the  rule  as  a  measure  of  the  cestuis' 
rights,  in  a  case  where  the  trustee  commingles  the  money  of  two  cestuis 
in  one  bank  account,  without  adding  any  of  his  own.  Thus,  if  a  trustee 
for  A.. and  B.  deposits  $100  of  A.'s,  later  adds  $100  of  B.'s,  and  then 
withdraws  $100,  which  he  dissipates,  B.  may  claim  the  entire  balance.'^ 
The  courts  cannot  extricate  themselves  from  this  position  by  any  fictitious 
presumption  of  the  trustee's  intent  in  making  the  withdrawal,  as  was  done 
where  the  trustee's  own  money  was  mingled  with  the  cestui' s.  But  an 
equity  for  the  cestuis  in  both  cases  may  be  worked  out  on  scientific  princi- 
ples without  resort  to  a  fiction.  Two  rights  are  open  to  the  cestui.^  First, 
he  may  claim  an  equitable  lien  upon  the  trustee's  entire  chose  in  action 
against  the  bank  for  the  amount  of  the  trust  funds  wrongfully  deposited. 
Secondly,  the  injured  cestui  may  claim  that  the  depositor  is  holding  in 
constructive  trust  a  part  of  his  chose  in  action  against  the  bank  pro- 

*  I  Mer.  572,  608, 

2  A  statement  of  the  case  appears  in  Recent  Cases,  p.  216. 

'  For  a  general  discussion  showing  the  place  which  the  rule  in  Clayton's  Case  occu- 
pies in  the  law  of  appropriation  of  payment,  see  21  Harv.  L.  Rev.  623;  3  Am.  Law 
Reg.  705;  I  Am.  Law  Mag.  31;  i  Am.  Lead.  Cas.  339. 

*  Cf.  the  comment  of  Maule,  J.,  on  the  presumption  that  every  person  knows  the 
law,  in  Martindaie  v.  Falkner,  2  C.  B.  706,  719. 

^  Pennell  v.  Deffell,  4  DeG.,  M.  &  G.  372;  Brown  v.  Adams,  L.  R.  4  Ch. 
764. 

8  Knatchbull  v.  Hallett,  13  Ch.  D.  696,  726 ;  In  re  A.  O.  Brown  &  Co.,  189  Fed. 

432. 

^  In  re  Stenning,  [1895]  2  Ch.433;  Empire  State  Surety  Co.t>.  Carroll  County,  194 
Fed.  593. 

8  For  a  fuller  development  of  these  theories,  citing  authorities,  see  an  article  by 
Prof.  Austin  W.  Scott,  entitled  "Money  Wrongfully  Mingled  with  Other  Money," 
27  Harv.  L.  Rev.  125. 
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portionate  to  the  cestui's  contribution  to  the  entire  deposit.  Where  a 
cestui  whose  money  has  been  mingled  with  the  trustee's  pursues  one 
of  these  remedies,  the  trustee  should  not  be  allowed  to  set  up  Clayton's 
Case  in  defense.  Even  an  actual  intent  to  destroy  the  remedies  by  mak- 
ing withdrawals  should  be  ineffective;  ^  and  clearly  the  law  should 
not  manufacture  a  presumed  intent  more  potent  than  the  actual  intent 
of  a  wrongdoer.  If  only  the  cestuis'  money  has  been  commingled,  with- 
out the  addition  of  any  money  of  the  trustee's,  the  cestuis  are,  in  sub- 
stance, on  either  the  lien  or  constructive  trust  theory,  co-owners  of  the 
claim  against  the  bank.  Increases  in  value  are  divided  equally  between 
them,^°  and  similarly  wrongful  withdrawals  should  be  charged  against 
them  equally. 

In  the  recent  English  case  referred  to,  the  money  of  many  subscribers 
to  a  fund  was  mingled,  and  withdrawals  were  made  by  the  trustee  in 
legitimate  pursuance  of  the  trust.  When,  the  purpose  of  the  express 
trust  failing,  it  became  necessary  to  determine  the  beneficiaries  of  the 
resulting  trust,"  the  court  directed  a  distribution  pro  rata  among  all 
the  subscribers,  instead  of  paying  the  last  contributors  in  full.  Thus 
the  courts  say,  where  the  trustee's  withdrawal  from  commingled  trust 
funds  is  wrongful,  Clayton's  Case  is  applied;  where  the  withdrawal  is 
authorized,  Clayton's  Case  is  not  applied.  Two  situations  of  interest 
were  not  before  the  court  in  this  case.  Suppose  the  money  of  one  sub- 
scriber was  expended  before  any  other  subscriptions  were  mingled 
with  it.  It  is  submitted  that  he  would  have  no  claim  to  a  share  in 
the  unexpended  balance.  His  right  is  defeated,  not  by  the  operation 
of  the  rule  in  Clayton's  Case,  but  by  the  fact  that  his  money  could 
actually  be  identified  as  that  which  was  withdrawn.  Secondly,  sup- 
pose the  money  of  any  subscriber  is  accepted  after  the  purpose  of 
the  trust  has  failed.  From  the  moment  the  money  is  received,  it  is 
subject  to  a  resulting  trust  in  favor  of  the  subscriber.  It  is  sub- 
mitted that  his  interest  as  a  beneficiary  to  the  full  extent  of  his 
contribution  should  not  be  diminished  by  the  mingling  of  his  money 
with  the  other  funds. 

For  the  subscribers  who  stand  between  these  two  extremes  the  prin- 
cipal case  establishes  an  equitable  rule.  They  have  an  inchoate  right 
by  way  of  resulting  trust  to  all  that  remains  if  the  express  trust  fails. 
This  remotely  contingent  interest  should  be  regarded  as  ownership  in 
common,  and  hence  a  decrease  in  the  value  of  the  whole  should  be  dis- 
tributed pro  rata  among  them.^^  fo  apply  the  rule  in  Clayton's 
Case  would  seem  wholly  unjustifiable.  As  there  is  no  rational  dis- 
tinction between  this  case  and  the  situation  where  the  trustee's  with- 
drawal is  wrongful,  it  may  not  be  over  sanguine  to  hope  that  the  rule 
in  Clayton's  Case  will  no  longer  be  erroneously  applied  in  the  latter 
situation. 

^  Subject,  of  course,  to  the  nature  of  the  right.  Thus  the  lien  remedy  can  never  be 
worth  more  than  the  total  amount  on  deposit. 

"  Lord  Provost  v.  Lord  Advocate,  4  App.  Cas.  823. 

^^  In  re  Trusts  of  Abbott  Fund,  [1900]  2  Ch.  326;  Easterbrooks  v.  Tillinghast, 
5  Gray  (Mass.)  17. 

^  Cf.  In  re  Printers*  Trade  Protection  Society,  [1899]  2  Ch.  184;  and  In  re  Trusts  of 
Abbott  Fimd,  supra. 
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The  Domicile  of  a  Wife.  —  The  old  saying  that  a  husband  and 
wife  are  one,  and  the  husband  that  one,  has  to-day  no  more  foundation 
in  law  than  in  fact.  By  almost  universal  statutes,  the  wife  may  con- 
tract, receive  and  convey  property,  sue  and  be  sued,  just  as  though  un- 
married; ^  she  may  keep  her  earnings,  and  sue  for  them  in  her  own 
name;  ^  she  may  contract  with  her  husband,^  and  in  most  states  even 
prosecute  actions  against  him.^  This  recognition  of  the  wife  as  a  dis- 
tinct legal  entity  reaches  its  culmination  in  a  recent  New  York  decision 
where  a  wife  had  lived  apart  from  her  husband  for  twenty-six  years. 
No  decree  of  separation  had  been  procured,  nor  were  grounds  therefor 
shown.  Yet  it  was  held  in  administering  her  estate  that  the  wife  had 
acquired  a  separate  domicile.  In  re  Croshy^s  Estate,  85  Misc.  (N.  Y.)  679 
(Surr.  Ct.,  N.  Y.  County).^ 

By  entering  the  marriage  relation,  the  parties  signify  their  intent  to 
live  together  and  produce  children.^  The  law  accordingly  imposes  upon 
them  the  mutual  duty  of  cohabitation.'^  Thus  the  whole  theory  of  the 
marital  relation  involves  the  idea  of  a  single  home;^  and  the  husband,  as 
the  traditional  head  of  the  family,  and  the  one  primarily  ^  liable  for  its 
support,  ordinarily  selects  that  home.^*^  Under  normal  circumstances, 
therefore,  the  husband's  domicile  determines  that  of  the  wife,  because 
her  home  in  fact  follows  his.  However,  she  is  now  everywhere  allowed 
to  have  a  separate  domicile  under  some  circumstances.  The  English 
courts,  chafing  under  the  strict  common-law  rule,  are  gradually,  on  one 
ground  or  another,  conceding  this  right  to  the  wife.^^  The  prevailing 
American  doctrine  is  that  where  she  has  grounds  for  divorce,  she  may 
establish  a  separate  domicile  anywhere  for  the  purpose  of  bringing  divorce 
proceedings.^^    Under  like  circumstances,  the  United  States  Supreme 

*  Skinner  v.  Skinner,  38  Neb.  756,  57  N.  W.  534;  see  Stimson,  Amer.  Stat.  Law, 
§§  6482,  6450,  6453,  6454. 

2  Jordan  v.  Middlesex  R.  Co.,  138  Mass.  425;  Harmon  v.  Old  Colony  R.  (^o.,  165 
Mass.  100,  42  N.  E.  505;  Brooks  v.  Schwerin,  54  N.  Y.  343;  see  Stimson,  Amer.  Stat. 
Law,  §§  6520,  6522. 

3  Morrison  v.  Brown,  84  Me.  82,  24  Atl.  672;  Winter  v.  Winter,  191  N.  Y.  462, 
84  N.  E.  382;  see  Stimson,  Amer.  Stat.  Law,  §  6480. 

^  Wilson  V.  Wilson,  36  Cal.  447;  Wood  v.  Wood,  83  N.  Y.  575;  see  28  Harv.  L. 
Rev.  109.  For  a  history  of  legislation  in  regard  to  married  women,  see  6  So.  L.  Rev. 
649-662. 

^  Following  a  previous  decision  in  the  same  jurisdiction,  Matter  of  Florance,  54 
Hun  (N.  Y.)  328.  For  a  statement  of  the  case,  see  Recent  Cases,  p.  207.  Accord, 
Shute  V.  Sargent,  67  N.  H.  305. 

«  Stewart,  Mat.  &  Div.,  §§  84,  173;  Stewart,  Husb.  &  Wife,  §  59;  Tiffany, 
Persons,  §  31. 

'  While  this  duty  cannot  be  specifically  enforced  in  the  United  States,  Stewart, 
Husb.  &  Wife,  §  72;  i  Bishop,  Mar.,  Div.,  &  Sep.,  §  69;  Tiffany,  Persons,  §  31;  yet 
it  is  given  legal  recognition.  Barnes  z^.  Allen,  30  Barb.  (N.  Y.)  663;  Westlake  v.  West- 
lake,  34  Oh.  St.  621;  Roberts  v.  Faisby,  38  Tex.  219. 

^  "Established  by  the  husband,  and  cared  for  by  the  wife,  where  the  two  shall 
dwell  together."  Gordon  v.  Yost,  140  Fed.  79,  80;  see  also  Warrender  v.  Warrender, 
9  Bligh.  89,  117. 

^  The  wife  may  also  be  liable.    See  Stimson,  Amer.  Stat.  Law,  §  6410. 

^°  But  there  may  well  be  instances  where  the  wife  in  fact  does  the  selecting.  See 
Birney  v.  Wheaton,  2  How.  Pr.  n.  s.  519. 

"  Deck  V.  Deck,  2  Sw.  &  Tr.  90;  Niboyet  v.  Niboyet,  4  P.  D.  i;  Stathatos  v.  Sta- 
thatos,  [1913I  P.  D.  46.    See  for  a  discussion  of  this  last  case,  26  Harv.  L.  Rev.  447. 
12  Ditson  V.  Ditson,  4  R.  I.  78;   Cheever  v.  Wilson,  9  Wall.  (U.  S.)  108;   Champon 
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Court  has  allowed  her  a  separate  domicile  for  purposes  other  than  di- 
vorce.^^  Thus  the  only  qualification  on  the  wife's  absolute  right  to 
acquire  a  separate  domicile  has  come  to  be  at  the  most  that  she  must 
not  without  cause  be  living  apart  from  her  husband. 

To  acquire  a  separate  domicile,  she  must  intend  to  abandon  her  hus- 
band's home,  and  set  up  an  independent  home  of  her  own.^^  It  is  true 
that  when  she  has  no  cause  for  separation  such  an  intent  is  inconsistent 
with  her  legal  obligation  to  make  her  home  with  her  husband.  But  this 
inconsistency  is  not  per  se  sufficient  to  prevent  her  acquiring  such  a 
domicile.  It  is  perfectly  possible  for  one  to  acquire  a  domicile  in  a  place 
where  he  is  foi-bidden  by  law  to  take  up  a  permanent  abode.^^  It  might 
be  urged  that  when  her  legal  duty  is  to  make  her  home  with  her  husband, 
since  domicile  is  a  question  of  legal  home,  her  domicile  remains  the  same 
as  his.  But  domicile  is  usually  a  legal  conclusion  based  upon  facts,  and 
a  fiction  is  used  only  when  there  is  no  home  in  fact,  or  where  the  person 
making  the  home  is  not  sui  juris,  as  in  the  case  of  an  infant  or  lunatic. 
The  wife  can  undoubtedly  be  physically  present  at  the  home.  The  only 
reason  therefore  for  arbitrarily  forcing  the  husband's  domicile  upon  her 
must  be  that  she  is  not  sufficiently  sui  juris  to  be  capable  of  acquiring  a 
separate  home.  To  be  sure,  the  fact  that  the  fiction  of  identity  has  been 
destroyed  might  not  alone  give  her  such  power.  But  by  judicial  con- 
struction of  modern  statutes  she  may  have  legal  possession  independent 
of ,^^  and  even  adverse  to,^^  her  husband.  In  other  words,  not  only  has 
she  an  identity,  but  she  is  sui  juris  in  that  identity.  When  she  in  fact 
obtains  a  separate  home  which  by  law  she  may  now  hold  in  her  own 
right  and  not  for  her  husband,  it  is  submitted  that  domicile  must  be  de- 
cided upon  these  facts  and  not  by  any  fiction. 

Undoubtedly,  the  gravest  policy  of  the  law  is  to  preserve  the  integrity 
of  the  home;  and  consequently  the  rule  of  the  New  York  court  should 
not  be  adopted  if  it  in  any  way  tended  to  controvert  this  policy.^^  But 
looking  at  the  matter  in  a  common-sense  way,  it  can  hardly  be  sup- 
posed that  rules  as  to  domicile  will  have  any  deterrent  effect  if  the  wife  in 
fact  wants  to  leave  her  husband  though  without  sufficient  cause.^^   More- 

V.  Champon,  40  La.  Ann.  28,  3  So.  397;  Tolen  v.  Tolen,  2  Blackf,  (Ind.)  407;  Hardin 
:;.  Alden,  9  Greenl.  (Me.)  140.  See  Miner,  Conflict  of  Laws,  §  50.  Massachusetts 
courts  would  probably  allow  the  wife  only  to  retain  the  last  matrimonial  domicile. 
See  Burtis  v.  Burtis,  161  Mass.  508,  37  N.  E.  740. 

^^  Williamson  v.  Osenton,  232  U.  S.  619.  Accord,  Watertown  v.  Greaves,  112  Fed. 
183;  Gordon  v.  Yost,  supra.    See  Champon  v.  Champon,  supra,  at  p.  31. 

^4  Dicey,  Conflict  of  Laws,  114;  Jopp  v.  Wood,  4  DeG.,  J.  &  S.  616;  Urquhart  v. 
Butterfield,  37  Ch.  D.  357. 

1^  Attorney-General  v.  Pottinger,  6  H.  &  N.  733;  Young  v.  Pollack,  85  Ala.  439, 
5  So.  279;  see  Hodgson  v.  De  Beauchesne,  12  Moore's  P.  C.  285, 

^^  Stanley  v.  National  Union  Bank,  115  N.  Y.  122;  Mygatt  v.  Coe,  147  N.  Y.  456, 
42  N.  E.  17. 

^^  Hartman  v.  Nettles,  64  Miss.  495,  8  So.  234;  Warr  v.  Homeck,  8  Utah,  61,  29 
Pac.  1117;  Union  Oil  Co.  v.  Stewart,  158  Cal.  149,  no  Pac.  313. 

^*  Under  modern  social  conditions,  diverse  interests  of  husbands  and  wives  prob- 
ably often  compel  them  to  live  apart.  Such  an  arrangement  may  be  perfectly  con- 
sistent with  the  integrity  of  the  home.    . 

^^  Nor  would  her  leaving  her  husband  be  necessarily  a  hardship  on  him.  He  no 
longer  has  the  duty  to  support  her.  Constable  v.  Rosener,  82  N.  Y.  App.  Div.  155,  81 
N.  Y.  Supp.  376;  Ogle  V.  Dersham,  91  N.  Y.  App.  Div.  551,  86  N.  Y.  Supp.  noi. 
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over,  the  ancient  conception  of  the  wife  as  a  being  incapable  of  caring 
for  herself  has  been  entirely  overthrown  by  modern  legislation;  and  the 
sphere  of  woman  in  the  world  to-day  certainly  entitles  her  to  a  position 
in  the  law  in  every  way  on  a  par  with  man. 


The  Right  to  a  Hearing  Before  Administrative  Tribunals.  — 
The  remarkable  development  of  administrative  law  within  the  past  few 
decades,  and  the  extent  to  which  bodies  primarily  executive  in  character 
have  supplanted  the  courts  in  the  exercise  of  many  functions  formerly 
conceived  to  be  of  solely  judicial  nature  are  phenomena  so  familiar  that 
comment  is  rendered  trite.^  Nevertheless  the  law  of  the  subject  is 
apparently  still  in  its  infancy ,2  and  this  is  particularly  true  of  that  part 
dealing  with  procedure.  Doubtless  freedom  from  procedural  shackles 
is  one  of  the  chief  ends  sought  in  tribunals  created  in  response  to  a 
demand  arising  out  of  the  inefl&ciency  of  our  traditional  judicial  pro- 
cedure.^ But  some  limitation  must  be  imposed  upon  the  exercise  of 
executive  discretion  in  the  conduct  of  quasi-judicial  inquiries.  In  this 
country  this  limitation  has  been  furnished  by  the  express  requirements 
of  "due  process  of  law"  in  federal  and  state  constitutions.  English 
tribunals  not  proceeding  according  to  express  authority  of  the  supreme 
Parliament  have  also  always  been  held  within  similar  limits.^ 

In  general,  where  deprivation  of  liberty  or  property  is  involved,  the 
essentials  of  due  process  of  law  on  both  sides  of  the  Atlantic  are  notice 
and  hearing.^  One  familiar  exception  to  this  is  found  in  those  cases 
where  the  immediate  exigencies  of  police  protection  sanction  summary 
deprivation  of  property  without  any  hearing  whatsoever.^  Summary- 
imposition  of  penalties  for  violation  of  immigration  laws  has  also  been 
justified  as  a  condition  imposed  upon  a  privilege  which  might  be  denied 
altogether.'^  But  it  is  well  settled  that  the  mere  fact  that  administrative 
officials  are  invested  with  powers  involving  deprivation  of  property 
in  their  exercise,  does  not  justify  such  deprivation  upon  mere  offi- 
cial fiat,  without  hearing.^     The  formal  procedure  of  purely  judicial 

1  For  an  account  of  the  extent  of  this  development,  see  an  article  by  Roscoe  Pound, 
entitled  "Executive  Justice,"  55  Am.  L.  Reg.  137. 

2  Wyman,  Administrative  Law,  §  112. 

'  For  an  explanation  of  the  development  of  quasi-judicial  administrative  boards, 
see  55  Am.  L.  Reg.  (supra),  p.  144  et  seq. 

*  Magna  Charta,  cap,  39;  Clark's  Case,  5  Coke,  64a;  Coke,  2  Inst,  45  et  seq.  See 
McGehee,  Due  Process  of  Law,  pp.  24-26,  and  cases  cited  in  note  5,  infra. 

^  McGehee,  Due  Process  of  Law,  pp,  73-75;  Bagg's  Case,  11  Coke,  99  a;  The 
King  V.  The  University  of  Cambridge,  8  Mod.  148;  Painter  v.  Liverpool  Gas  Co., 
3  Ad.  &  El.  433;  Stewart ;;,  Palmer,  74  N.  Y,  183;  Londoner?;.  Denver,  210  U,  S,  373; 
and  S2e  Simon  v.  Craft,  182  U.  S.  427,  436;  Louisville,  etc,  R,  Co.  v.  Schmidt,  177  U.  S. 
230,  236;  Bonaker  v.  Evans,  16  Q.  B.  162,  174, 

^  North  American  Cold  Storage  Co.  v.  Chicago,  211  U.  S,  306;  Valentine  v.  Engle- 
wood,  76  N,  J,  L,  509,  71  Atl,  344;  Lawton  v.  Steele,  152  U,  S,  133.     . 

^  Such  is  the  reasoning  of  the  court  in  Oceanic  Steam  Navigation  Co.  v.  Stranahan, 
214  U.  S,  320,  It  is  perhaps  sufficient  when  supported  by  the  strong  presumption  to 
be  indulged  in  favor  of  the  constitutionality  of  legislative  enactments, 

*  Londoner  v.  Denver,  supra;  Stewart  v.  Palmer,  supra;  see  Board  of  Education 
V.  Rice,  [1911]  A.  C.  179,  182;  The  King  v.  Local  Government  Board,  [1911]  2  Ir. 
Rep.  331,  344. 
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tribunals,^  however,  is  not  required.     But  how  summary  such  execu- 
tive hearing  may  be,  is  nowhere  clearly  defined. 

A  recent  decision  of  the  House  of  Lords  finds  no  denial  of  due  process 
in  the  refusal  to  permit  a  litigant  before  the  Local  Government  Board 
on  the  question  of  the  proper  condition  of  a  tenement  house  to  learn 
the  evidence  adduced  by  his  adversary.  Local  Government  Board  v. 
Arlidge,  Weekly  Notes,  No.  30,  p.  328.^'^  It  does  not  seem  that  the  case 
can  be  assimilated  to  the  cases  involving  imperative  necessity  for  an 
immediate  exercise  of  the  police  power,  since  remedial  action  had  already 
been  taken,  and  the  only  result  of  delay  was  continuation  of  the  status 
quo}^  It  therefore  seems  contrary  to  the  unanimous  American  author- 
ity, which  emphatically  asserts  the  right  of  a  litigant  at  any  such  hear- 
ing to  be  fully  apprised  of  all  evidentiary  matter  adduced  by  the  adverse 
party;  ^^  ''for  in  no  other  way  can  a  party  maintain  its  rights  or  make 
its  defense."  ^^  These  cases  differ  from  the  principal  case  only  in  that 
the  questions  in  dispute  involved  much  more  complex  facts.  It  is  true 
that  the  hearing  requisite  in  any  particular  case  may  be  made  to  depend 
to  some  extent  on  the  relative  complexity  of  the  issues  generally  en- 
coimtered  in  cases  of  that  class,  and  where  the  legislature  has  prescribed 
a  certain  sort  of  hearing  the  courts  will  hesitate  to  declare  it  imreasonable 
on  account  of  the  hardships  of  a  particular  case.^^  The  question  of  the 
condition  of  a  tenement  house  might,  therefore,  require  a  much  less 
elaborate  hearing  than  is  necessary  before  the  Interstate  Commerce 
Commission.  But  the  gulf  between  a  hearing  which  includes  knowledge 
of  adverse  evidence  and  one  which  does  not,  seems  almost  as  broad  as 
between  one  of  the  latter  sort  and  none  whatsoever  —  a  gulf  too  broad 
to  be  spanned,  no  matter  how  simple  is  the  question  for  determination. 
Entire  absence  of  precedent  permitting  such  procedure  affords  strong 
indication  that  it  has  rarely,  if  ever,  been  practised.  On  the  other  hand, 
history  contains  at  least  one  famous  instance  in  which  such  procedure 
was  condemned  in  striking  manner  by  laymen.^^ 

'  See  Wyman,  Administrative  Law,  §  119;  Londoner  v.  Denver,  supra,  p.  386; 
Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  25,  44;  Cincinnati,  etc.  Ry.  Co. 
V.  Interstate  Commerce  Commission,  206  U.  S.  142,  149. 

1°  Although  Parliament  had  left  procedure  to  the  discretion  of  the  Board,  it  would 
violate  principles  of  statutory  construction  long  well  settled  to  interpret  general  words 
as  abolishing  the  requirement  of  due  process.  "When  some  collateral  matter  arises 
out  of  general  words,  and  happens  to  be  unreasonable;  there  the  judges  are  in  decency 
to  conclude  that  this  consequence  was  not  foreseen  by  Parliament,  and  therefore  they 
are  at  liberty  to  expound  the  statute  by  equity,  and  only  quoad  hoc  disregard  it." 
I  Bl.  Com.  91. 

"  For  a  description  of  the  procedure,  see  this  issue  of  the  Review,  p.  207.  For 
a  complete  account,  see  the  reports  of  the  case  in  the  lower  courts;  Rex  v.  Local 
Government  Board,  Ex  parte  ArHdge,  [1913]  i  K.  B.  463;  on  appeal,  [1914]  i  K.  B.  160. 

^2  Sabre  ?;.  Rutland  R.  Co.,  86  Vt.  347,  85  Atl.  693;  Interstate  Commerce  Commis- 
sion V.  Louisville,  etc.  Ry.,  227  U.  S.  88,  93. 

^^  Lamar,  J.,  in  Interstate  Commerce  Commission  v.  Louisville,  etc.  Ry,,  supra, 
at  p.  93. 

"  See  BelUngham,  B.  &  B.  C.  R.  Co.  v.  New  Whatcom,  172  U.  S.  314,  319- 

^5  Speaking  of  the  abolition  of  the  star  chamber  because  of  its  oppressions:  "The 
most  arbitrary  proceedings  of  the  star  chamber  were  based  upon  the  evidence  —  if 
not  of  written  papers  of  a  private  nature  or  of  common  rumor  —  at  best  of  spies  and 
informers,  who  were  not  confronted  with  the  prisoner  whom  their  charges  were  to  con- 
demn."   Medley,  English  Constitutional  History,  3  ed.,  p.  448. 
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From  the  standpoint  of  pure  administrative  efl&ciency  there  is  much 
to  be  said  in  favor  of  the  House  of  Lords'  decision.  Summary  investiga- 
tions would  expedite  the  enforcement  of  the  law  where  thousands  of 
buildings  must  be  inspected  and  perhaps  condemned.  But  these  ad- 
vantages are  overbalanced  by  the  dangers  of  establishing  a  precedent 
that  one  may  be  deprived  of  property  by  what  might  become  arbitrary 
executive  authority  upon  evidence  he  has  not  seen  and  cannot  know 
how  to  answer. 


Aeroplanes  and  Admiralty.  —  It  is  probable  that  few  lawyers 
have  ever  considered  the  possibility  of  bringing  a  libel  in  admiralty  to 
enforce  a  lien  for  repairs  to  an  aeroplane,  and  indeed  the  daring  origi- 
nality of  such  a  suggestion  makes  it  smack  more  of  the  ''Highwayman's 
Case"  1  or  the  "Widow's  Bill  of  Peace"  ^  than  a  serious  legal  discussion. 
However,  after  an  aeroplane  had  fallen  in  navigable  waters  of  Puget 
Sound,  such  a  libel  was  actually  brought  in  a  federal  District  Court. 
The  court,  of  course,  held  that  it  had  no  jurisdiction  in  the  matter. 
The  Crawford  Bros.,  No.  2,  215  Fed.  269.  There  are  certain  considera- 
tions which  lend  a  measure  of  superficial  plausibility  to  the  contention 
that  an  aeroplane  might  be  made  subject  to  a  maritime  lien  for  repairs. 
Admiralty  jurisdiction  has  been  greatly  extended  in  the  past.  In 
America  it  has  been  extended  to  all  navigable  waters,  and  everywhere 
scientific  progress  has  rendered  logical  and  necessary  the  inclusion  of 
many  kinds  of  vessels,  such  as  the  steamboat  and  the  submarine,  un- 
heard of  until  the  nineteenth  century.^  Furthermore,  it  seems  feasible 
to  apply  many  rules  governing  navigation  of  water  to  travel  in  the  air. 
This  is  evinced  by  the  fact  that  the  code  recommended  by  the  Inter- 
national Juridic  Committee  on  Aviation  ^  is  very  similar  to  admiralty 
law  in  many  respects.  Nevertheless,  it  is  perfectly  clear  that  in  the 
absence  of  legislation,  only  courts  of  general  jurisdiction  can  entertain 
such  a  case  as  this. 

The  nearest  approach  to  authority  for  the  plaintiff's  contention  is  a 
dictum  that  salvage  might  be  awarded  for  salving  goods  dropped  into 
the  sea  from  a  balloon.^  This  case,  and  the  idea  it  advanced,  that  the 
law  of  salvage  applied  to  objects  found  floating  in  the  sea  that  were  not 
ships  or  vessels,  and  had  not  been  removed  from  ships  or  vessels  at 
sea,  was  severely  criticized  in  England,®  although  the  question  has 
been  left  open  by  the  United  States  Supreme  Court.'^  But  whatever 
may  be  the  law  as  to  salvage,  in  general  it  is  settled  beyond  question 
that  admiralty  jurisdiction  can  be  attached  only  to  craft  capable  of 

^  2  Pgthier,  Obligations  (Evans,  notes),  p.  6,  n.  In  this  case  a  highwayman  pe- 
titioned for  an  accounting  of  partnership  proceeds  obtained  by  robbery. 

2  II  Hare  371,  n.  In  this  case  a  bill  was  brought  to  avoid  multiplicity  of  suits  by 
joining  five  hundred  defendants  who  owed  various  debts  to  the  plaintiff's  deceased 
husband. 

3  An  argument  from  this  was  pressed  in  the  principal  case. 
*  Se3  Law  Notes  (April,  1914),  p.  5. 

^  See  Fifty  Thousand  Feet  of  Timber,  2  Lowell  64,  65. 
«  See  The  Gas  Float  Whitton,  No.  2,  [1896]  P.  42,  61. 
'  See  Cope  v.  Vallette  Dry  Dock  Co.,  119  U.  S.  625,  630. 
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being  used  as  a  means  of  travel  or  transportation  by  water,  or  their 
cargoes,^  and  there  appears  to  be  no  decided  case  in  which  a  maritime 
lien  for  repairs  has  been  enforced  against  an  object  of  any  other 
description.  It  is  a  very  nice  question  whether  a  hydro-aeroplane 
may  not  fall  within  this  rule,  but  there  is  nothing  to  indicate  that 
the  machine  in  the  principal  case  was  anything  other  than  an  ordinary 
aeroplane. 


The  Proper  Scope  of  the  Doctrine  of  Equitable  Servitudes. 
—  Since  the  time  when  Lord  Cottenham  created  an  equitable  appendix 
to  the  law  of  servitudes,^  the  question  as  to  the  nature  of  these  rights  and 
the  limits  within  which  they  should  be  enforced  has  been  a  vexing  one. 
This  extension  of  the  law  resulted  from  the  narrow  legal  rules  govern- 
ing covenants  running  with  the  land  and  easements.  In  order  that  the 
burden  may  run  with  the  land  at  law,  in  England  the  covenant  must  be 
between  a  lessor  and  lessee  or  their  assignees,^  to  fulfill  the  requirement 
that  there  be  privity  of  estate  between  the  covenanting  parties.^  In 
some  of  the  United  States  covenants  have  also  been  allowed  to  run  when 
the  covenantee's  owning  an  easement  in  the  covenantor's  land  con- 
stitutes the  only  privity  of  estate.^  The  law  of  easements  was  also 
strict.  Not  only  was  appurtenancy  to  a  dominant  tenement  required,^ 
except  in  a  few  states,^  but  also,  from  the  principle  that  easements  must 
not  create  rights  of  an  unusual  or  capricious  character,^  the  kinds  of 
easements  became  limited,  and  with  a  few  exceptions  were  not  recognized 
in  the  case  of  negative  restrictions  on  the  servient  tenement.^ 

The  cases  in  which  equity  first  enforced  restrictive  agreements  did 
not  purport  to  add  to  the  law  of  easements  and  covenants,  but  based 
their  relief  on  the  principle  that  it  was  inequitable,  because  of  unjust 
enrichment,  for  a  person  who  had  notice  to  take  property  free  frcm  a 
restrictive  contract  which  the  owner  had  made   concerning  its  use.^ 

'  The  Big  Jim,  6i  Fed.  503.  See  authorities  cited  in  The  Starbuck,  61  Fed.  502, 
and  Ames,  Cases  on  Admiralty,  75,  n.  Flotsam,  jetsam,  and  ligan  must  of  course 
be  embraced  in  the  term  "cargo"  to  render  the  above  statement  accurate. 

^  Tulk  V.  Moxhay,  2  Ph.  774. 

2  Stat.  32  Hen.  VIII.,  c.  34,  enlarged  the  common-law  rules  which  had  allowed 
only  the  assignee  of  the  lessee  to  sue  and  be  sued. 

^  Keppell  V.  Bailey,  2  My.  &  K.  517;  Austerberry  t;.  Corporation  of  Oldham,  29  Ch. 
Div.  750,  781. 

*  Morse  v.  Aldrich,  36  Mass.  449. 

^  Rangeley  v.  Midland  Ry.,  L.  R.  3  Ch.  310;  see  also  Ackroyd  v.  Smith,  10  C.  B. 
164. 

^  Goodrich  V.  Burbank,  94  Mass.  459. 

^  Per  Lord  Brougham,  Keppell  v.  Bailey,  supra,  at  534;  Hill  v.  Tupper,  2  H.  & 
C.  121.  See  Gale,  Easements,  8  ed.,  ch.  3,  for  a  compilation  of  the  various  kinds  of 
easements  allowed  at  law  in  England. 

^  Gale,  Easements,  p.  24,  names  only  three  negative  easements  which  are  recog- 
nized in  England,  i.  e.,  easements  for  Hght  and  air,  for  support  of  neighboring  soil, 
and  to  receive  the  flow  of  water  in  an  artificial  stream. 

^  Tulk  V.  Moxhay,  supra;  Haywood  v.  Brunswick  Permanent  Benefit  Building 
Society,  8  Q.  B.  D.  403.  In  Hall  v.  Ewin,  37  Ch.  Div.  74,  79,  Colton,  L.  J.,  said, 
"If  a  man  buys  land  subject  to  a  restrictive  covenant,  he  regulates  the  price  accord- 
ingly," and  concludes  that  it  would  be  unfair  to  let  him  now  have  the  land  unrestricted. 
Dean  Ames  supported  this  view.    Ames,  Lectures  on  Legal  History,  p.  385. 
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This  was  really  arguing  in  a  circle,  for  the  vendor  would  sell  at 
less  than  the  full  price  only  if  the  law  were  that  the  vendee  did 
not  take  free  of  restrictions.  Furthermore,  there  are  no  cases  refus- 
ing to  bind  the  vendee  because  he  in  fact  made  no  profit.  This  vague 
explanation,  therefore,  gave  no  limits  to  the  extent  of  the  doctrine. 
The  first  hint  of  a  more  definite  standard  came  when  Sir  George 
Jessel  perceived  that  Tulk  v.  Moxhay^^  was  really  an  extension  in 
equity  either  of  covenants  running  with  the  land  or  of  negative  ease- 
ments." The  latter  analogy  seemed  triumphant  when  dominant  and 
servient  tenements  in  regard  to  which  the  restriction  might  apply, 
were  held  necessary.^^ 

If  equitable  servitudes  are,  then,  an  addition  to  the  law  of  easements, 
what  must  be  the  nature  of  the  dominant  estate  to  which  they  attach? 
At  law  one  incorporeal  estate  might  be  appurtenant  to  another.^^  There 
is  authority  to  the  effect  that  an  easement  can  be  appurtenant  to  a 
profit,^^  or  to  another  easement.^^  In  equity  the  necessity  of  a  dominant 
tenement  is  at  least  as  easily  complied  with  as  it  is  at  law.  The  courts 
have  allowed  equitable  servitudes  to  attach  to  one  chattel  for  the  bene- 
fit of  another  chattel,^^  and  have  even  allowed  a  servitude  to  attach  to 
one  business  in  favor  of  another  business.^^ 

In  a  recent  case  the  English  Court  of  Appeal  seems  to  have  taken 
a  stricter  view  as  to  the  characteristics  necessary  to  constitute  a  domi- 
nant tenement.  London  County  Council  v.  Allen,  [1914]  3  K.  B.  642.^^ 
A  landowner  agreed  with  the  London  County  Council  not  to  build  on 
property  which  the  Council  wished  to  use  later  for  street  purposes,  at 
the  end  of  a  street  they  were  then  opening.  It  was  admitted  that  under 
the  English  law  the  covenant  would  not  run  at  law,^^  and  the  court 
denied  that  it  attached  in  equity,  on  the  ground  that  there  was  no 
dominant  tenement.  The  possibihty  that  the  public  right  in  the  streets 
might  be  a  sufficient  dominant  estate  was  not  considered,  although  this 
right  is  usually  termed  an  easement  ;^°  and  even  authority  which  doubts 
this  terminology  does  not  suggest  that  the  interest  of  the  public  is  not 


^'^  Supra,  n.  i. 

^^  London,  etc.  Ry.  Co.  v.  Gomm,  20  Ch.  Div.  562,  583. 

^2  Formby  v.  Barker,  [1903]  2  Ch.  539;  see  Peck  v.  Conway,  119  Mass.  546;  Webb 
V.  Rollins,  77  Ala.  176,  183. 

^3  Co.  LiTT.,  121  b,  n.  7  (H.  &  B.'s  ed.).  "A  thing  incorporeal  can  be  appurte- 
nant to  another  thing  incorporeal,  the  test  being  whether  they  are  capable  of  union 
without  incongruity." 

"  See  Hanbury  v.  Jenkins,  [1901]  2  Ch.  401,  422. 

1^  Gale,  Easements,  8  ed.,  p.  12;  see  Lord  Alverstone's  test  in  Attorney-General 
V.  Copeland,  [1901]  2  K.  B.  loi. 

1^  Murphy  v.  Christian  Press  Association,  38  N.  Y.  App.  Div.  426,  56  N.  Y.  Supp. 
597;   Henry  v.  Dick  Co.,  224  U.  S.  i. 

^^  Francisco  v.  Smith,  143  N.  Y.  488,  38  N.  E.  980;  Fleckenstein  v.  Fleckenstein, 
66  N.  T.  Eq.  252,  57  Atl.  1020;  Catt  v.  Tourle,  L.  R.  4  Ch.  654;  Luker  v.  Dennis, 
7  Ch.  Div.  227. 

18  For  a  more  complete  statement  of  the  facts  of  this  case,  see  this  issue  of  the 
Review,  p.  213. 

i^This  admission  would  not  be  necessary  in  those  American  states  allowing  a 
covenant  in  aid  of  an  easement  to  run  at  law.    See  n.  4,  supra. 

20  Dovaston  v.  Payne,  2  H.  Bl.  527;  St.  Mary,  Newington  v.  Jacobs,  L.  R.  7  Q.  B. 
47,  54;  see  i  Elliott,  Roads  and  Streets,  §  255. 
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a  true  property  right. ^^  It  is  therefore  submitted  that  this  restriction 
attached  to  the  benefit  of  the  public  user  in  the  streets,  and  that  the 
London  County  Council  in  charge  of  such  public  interests  was  the  proper 
body  to  enforce  it.^^ 

The  court  failed  to  recognize  this,  and  Scrutton,  J.,  regretting  the 
result  to  which  he  felt  himself  forced,  suggests  that  the  present  rule  is 
over  narrow,  and  that  it  would  be  of  advantage  to  go  back  to  the  old 
doctrine  of  unjust  enrichment,  which  is,  as  we  have  seen,  no  test  at  all. 
This  result  is  unnecessary  if  the  courts  are  sufficiently  liberal  in  their 
test  of  a  dominant  estate.  In  this  way  a  more  workable  standard  is 
obtained  and  one  by  which  equity  may  properly  carry  out  Lord  Cotten- 
ham's  attempt  to  add  to  the  narrow  limits  of  easements  at  law. 


RECENT  CASES 

Admiralty  —  Jurisdiction  —  Aeroplane  Fallen  in  Navigable  Wa- 
ters. —  An  aeroplane  fell  in  navigable  waters  of  Puget  Sound.  A  libel  was 
brought  in  admiralty  to  enforce  a  Hen  for  repairs.  Held,  that  the  court  had 
no  jurisdiction.  The  Crawford  Bros.,  No.  2,  215  Fed.  269.  (Dist.  Ct.,  W.  D. 
Wash.) 

For  a  comment  on  this  extraordinary  attempt  at  the  extension  of  admiralty 
jurisdiction,  see  Notes,  p.  200. 

Bankrupcty  —  Preferences  —  Intent  of  Debtor:  Importance  of 
Motive.  —  A  debtor  sent  his  creditor  a  check  in  the  ordinary  course  of  busi- 
ness. The  creditor  failed  to  cash  the  check  and  five  days  later  learned  of  the 
debtor's  insolvency.  Not  having  the  original  check  with  him,  the  creditor 
then  obtained  from  the  debtor  a  duplicate  check,  which  he  cashed.  Both 
parties  at  this  time  had  full  knowledge  of  the  insolvency.  Held,  that  this 
transaction  is  not  a  voidable  preference  under  the  Irish  Bankruptcy  Act. 
In  re  Oliver,  [1914I  2  Ir.  K.  B.  356  (C.  A.). 

The  narrow  construction  given  the  words  "with  a  view  of  giving  a  prefer- 
ence" in  the  English  bankruptcy  law  has  confined  the  English  law  in  regard 
to  preferences  within  narrow  limits.  For  a  transfer  made  by  a  debtor  with 
knowledge  that  it  will  prefer  a  creditor  is  not  deemed  a  preference  unless  that 
was  the  debtor's  dominant  motive.  In  re  Eaton,  [1897]  2  Q.  B.  16.  Accordingly, 
if  the  debtor's  motive  is  to  perform  a  supposied  legal  duty,  or  if  the  payment 
is  made  because  of  pressure  from  a  creditor,  the  transfer  is  not  regarded  as  pref- 

21  Gale,  Easements,  p.  15,  doubts  whether  the  right  of  user  of  the  people  in  a 
street  is  an  easement  because  there  is  no  dominant  tenement. 

-2  Coverdale  v.  Charlton,  4  Q.  B.  D.  104,  shows  the  ordinary  operation  of  this  rule. 
The  court  denies  that  the  Council  in  the  principal  case  has  any  estate  or  interest  in  the 
land  (p.  653),  citing  §§  7  and  9  of  the  London  Building  Act,  1894;  but  the  statute 
referred  to  says  nothing  on  that  question,  merely  detailing  the  method  by  which  the 
Council  might  accept  the  dedication  of  new  streets  to  the  public's  use.  Stat.  51-52 
Vict.,  ch.  41,  pt.  2,  §  4,  gives  certain  powers  to  the  County  Council,  to  the  sewer  in- 
spector, and  to  the  borough  councils  as  to  the  repair  and  management  cf  the  London 
streets.  It  is  not  entirely  clear  from  these  acts  by  which  body  the  property  interest 
of  the  people  is  held,  but  it  would  seem  from  a  reading  of  the  provisions  that  the 
County  Council  was  in  control.  Even  if  the  County  Council  were  vested  with  only 
part  of  this  interest,  it  would  seem  that  the  court  should  have  recognized  this  part 
interest  as  sufficient  to  give  the  Council  power  to  act. 
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erential.  In  re  Tweedale,  [1892]  2  Q.  B.  216;  Van  Casteel  v.  Booker,  2  Ex.  691. 
Under  such  a  doctrine,  the  principal  case  may  be  supported,  since  no  actual 
desire  to  prefer  was  found.  In  this  country,  however,  a  more  satisfactory 
doctrine  prevails,  and  the  opposite  result  would  certainly  be  reached  under 
the  National  Bankruptcy  Act  of  1898,  §  60  b,  especially  as  amended  by  the 
Act  of  19 10,  which  avoids  a  transfer  if  the  person  receiving  it  has  reasonable 
cause  to  beheve  that  it  would  effect  a  preference.  Here  the  debtor's  motive 
is  immaterial.  In  re  Herman,  207  Fed.  594.  Motive,  as  distinguished  from 
intent,  would  be  equally  unimportant  in  finding  the  "intent  to  prefer"  neces- 
sary to  make  a  preference  an  act  of  bankrupcty.  Bankruptcy  Act  of  1898, 
§  3  o  (2).  In  re  McGee,  105  Fed.  895.  The  fact  that  the  original  check  in 
the  principal  case  was  received  without  knowledge  of  any  insolvency  is  im- 
material. For  the  payment  of  the  check  and  not  the  giving  of  it  constitutes 
the  preference.    In  re  Lyon,  121  Fed.  723. 

Bankruptcy  —  Preferences  —  Necessity  of  Intent  to  Prefer  under 
National  Bankruptcy  Act:  Effect  of  Amendment  of  1910.  —  A  company 
transferred  certain  assets  to  the  defendant,  a  creditor,  within  four  months 
prior  to  the  institution  of  bankruptcy  proceedings.  Its  trustee  in  bankruptcy 
now  sues  to  set  aside  this  transfer.  The  lower  court  omitted  to  charge  that 
the  transfer  would  be  voidable  if  the  defendant  had  reasonable  cause  to  believe 
that  it  would  effect  a  preference.  Held,  that  such  omission  is  error.  SotUe  v. 
First  National  Bank  of  Ashton,  140  Pac.  1098,  32  Am.  B.  R.  536  (Ida.). 

Before  the  1910  amendment  the  federal  bankruptcy  law  provided  that  to 
render  a  preference  voidable,  the  person  receiving  it  must  "have  had  reason- 
able cause  to  beheve  that  it  was  intended  thereby  to  give  a  preference."  Bank- 
ruptcy Act  of  1898,  §  60  b;  1903,  §  13  b.  This  language  was  construed  by  the 
courts  to  imply  that  the  debtor  must  intend  a  preference.  Kimmerle  v.  Farr, 
189  Fed.  295;  Hardy  Y.  Gray,  144  Fed.  922.  Contra,  Benedict  v.  Deshel,  177 
N.  Y.  I,  68  N.  E.  999.  But  the  cases  did  not  determine  definitely  whether 
this  intent  could  be  inferred  from  the  natural  and  probable  results  of  the 
debtor's  act.  Hardy  v.  Gray,  supra.  CJ.  Alexander  v.  Redmond,  180  Fed.  92. 
Section  11  of  the  19 10  amendment  to  the  Bankruptcy  Act  under  which  the 
principal  case  was  decided,  provides  that  a  preference  shall  be  voidable  when 
the  person  receiving  it  shall  have  reasonable  cause  to  believe  that  the  enforce- 
ment of  the  transfer  "would  effect  a  preference."  Under  the  present  law, 
therefore,  the  intent  of  the  debtor  and  the  creditor's  belief  as  to  his  intent  are 
immaterial  in  determining  whether  a  preference  is  voidable.  It  is  to  be  noted, 
however,  that  to  render  the  transfer  an  act  of  bankruptcy  the  debtor  must 
still  intend  a  preference.    Bankruptcy  Act  of  1898,  %T,a  (2). 

Bankruptcy  —  Property  Passing  to  Trustee  —  Rights  of  Action 
Arising  upon  Contract:  Effect  of  Amendment  of  19 10.  —  A  material- 
man filed  notice  of  his  lien,  within  the  period  prescribed  by  the  lien  law,  but 
two  days  after  the  adjudication  in  bankruptcy  of  the  contractor,  to  whom 
money  was  owing  under  his  contract  to  pave  the  city  streets.  The  19 10  amend- 
ment to  §  47  a  of  the  Bankruptcy  Act  of  1898  gives  the  trustee  the  rights  of  a 
lien  creditor  on  property  in  the  custody  of  the  court,  but  as  to  property  not  in 
the  custody  of  the  court  the  rights  of  a  judgment  creditor  holding  an  execu- 
tion returned  unsatisfied.  Held,  that  the  materialman  prevails,  on  the  ground 
that  the  property  is  not  in  the  custody  of  the  court.  Hildreth  Granite  Co.  v. 
City  of  Watervliet,  161  App.  Div.  (N.  Y.)  420. 

It  seems  a  serious  error  to  apply  the  amended  §  47  a  of  the  Bankruptcy 
Act  to  a  case  like  the  present.  That  amendment  was  primarily  intended  to 
prefer  the  trustee  to  claimants  under  unrecorded  conditional  sales  and  abolish 
the  rule  of  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344.     See  24  Harv.  L.  Rev. 
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620.  It  gives  the  trustee  in  bankruptcy  power  over  property  in  the  bank- 
rupt's hands  to  which  another  has  title  by  virtue  of  a  private  agreement 
with  the  bankrupt.  In  re  Hammond,  26  Am.  B.  R.  336.  Section  70  a  of  the 
original  act  gives  the  trustee  the  bankrupt's  title  to  rights  of  action  arising 
upon  contract.  The  amended  section  47  a  however  speaks  of  giving  a  hen, 
and  it  would  be  anomalous  for  the  trustee  to  have  a  lien  on  claims  to  which 
he  already  has  title.  Nor  is  there  any  specific  sum  in  a  contract  debtor's  hands 
to  which  a  lien  could  attach.  On  its  face,  therefore,  the  amendment  could  not 
be  intended  to  apply  to  the  principal  case.  The  trustee  in  bankruptcy  here  had 
title  to  the  claim,  and  if  the  materialman  is  to  prevail,  it  must  be  on  the  ground 
that  he  had  already  acquired  a  vaHd  lien  under  the  state  law,  good  against  the 
trustee,  although  not  completely  perfected  before  bankruptcy.  Crane  Co.  v. 
Pneumatic  Signal  Co.,  94  App.  Div.  (N.  Y.)  53;  In  re  Huston,  7  Am.  B.  R.  92. 
C/.  In  re  Roeber,  121  Fed.  449. 

Banks  and  Banking  —  Collections  —  Liability  for  Negligence  of 
Correspondent  Bank.  —  The  A.  Bank  gave  a  note,  of  which  it  was  the  in- 
dorsee, to  the  B.  Bank  for  collection,  under  an  agreement  that  the  latter  should 
only  be  responsible  for  negligence  in  choosing  its  correspondents.  The  B. 
Bank  forwarded  to  the  C.  Bank  under  a  similar  agreement.  The  C.  Bank 
forwarded  to  the  D.  Bank,  which  in  turn  forwarded  to  the  E.  Bank,  neither  of 
these  banks  making  any  reservation  as  to  liability.  Through  the  negligence  of 
the  E.  Bank  in  presenting  the  note  for  payment,  the  indorser  was  released. 
The  maker  of  the  note  was  insolvent.  The  A.  Bank  now  sues  the  D.  Bank.  Held, 
that  it  can  recover.    McBride  v.  Illinois  National  Bank,  163  App.  Div.  (N.  Y.) 

417. 

New  York  has  adopted  the  view  of  many  other  American  courts  that  in  the 
absence  of  special  agreement  a  depositary  bank  is  liable  for  the  default  or 
negligence  of  its  correspondents.  National  Revere  Bank  v.  National  Bank  of 
Republic,  172  N.  Y.  102,  64  N.  E.  799;  St.  Nicholas  Bank  v.  State  National 
Bank,  128  N.  Y.  46,  27  N.  E.  849.  Contra,  Wilson  v.  Carlinville  National  Bank, 
187  111.  222,  58  N.  E.  250.  Under  this  rule,  however,  in  a  chain  of  collecting 
banks,  only  the  depositary  bank  is  directly  Hable  to  the  depositor  for  the 
acts  of  its  correspondents,  for  the  latter  are  regarded  as  the  agents  not  of  the 
depositor,  but  of  the  depositary  bank.  Montgomery  County  Bank  v.  Albany 
City  Bank,  7  N.  Y.  459,  464.  Nor  will  a  special  agreement  protecting  the  de- 
positary bank,  according  to  the  first  appeal  of  the  principal  case,  thrust  this 
direct  liability  upon  all  the  subsequent  banks.  McBride  v.  Illinois  National 
Bank,  138  App.  t)iv.  339,  121  N.  Y.  Supp.  1041.  See  27,  Harv.  L.  Rev.  639. 
This  liability  for  the  acts  of  the  correspondent  banks,  the  second  appeal  now 
adds,  devolves  upon  the  first  bank  in  the  chain  which  does  not  protect  itself 
by  special  reservation.  The  theory  appears  to  be  that  the  agreement  con- 
stitutes the  depositary  bank,  and  each  succeeding  correspondent  similarly 
protected,  a  mere  agent  to  employ  some  other  bank  as  collector.  It  seems  a 
very  forced  construction,  however,  to  hold  that  the  reservation  goes  beyond 
relieving  the  depositary  bank  from  the  rule  of  respondeat  superior,  and  affects 
the  liability  of  the  correspondent  banks.  Nor  can  the  reservation  be  construed 
to  do  more  than  release  the  depositary  bank  from  an  implied  warranty  of  its 
correspondents,  if  that  be  taken  as  the  basis  of  its  liability.  Under  the  rule 
prevailing  in  many  other  jurisdictions  only  the  ultimate  correspondent  bank 
would  be  liable  anyway,  and  the  special  agreement  protecting  the  depositary 
bank  would  therefore  be  immaterial.  Farmer's  Bank  of  Virginia  v.  Owen,  5 
Cranch  C.  C.  504. 

Banks  and  Banking  —  Collections  —  Nature  of  Liabitity  of  De- 
positary Bank.  —  The  plaintiff  deposited  at  the  defendant  bank  a  check  on 
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another  bank  drawn  to  his  order  and  indorsed  in  blank.  The  defendant  placed 
the  full  amount  to  the  plaintiff's  credit  subject  to  check  and  the  plaintiff  drew 
on  it.  A  month  later  the  defendant  sought  to  charge  the  amount  to  the  plain- 
tiff's account,  on  the  ground  that  the  check  had  been  lost  in  the  mail.  Held, 
that  the  bank  cannot  charge  it  back.  Spooner  v.  Bank  of  Donalsonville,  82 
S.  E.  62s  (Ga.). 

The  nature  of  the  liabiHty  of  a  bank  in  which  a  check  indorsed  in  blank  is 
deposited  for  collection  properly  depends  upon  the  intent  of  the  parties.  Pre- 
sumptively, however,  the  transaction  should  not  be  regarded  as  a  sale,  but 
rather  as  an  agency,  or  more  accurately,  as  a  trust,  since  legal  title  passes  by 
the  indorsement.  Scott  v.  Ocean  Bank,  23  N.  Y.  289.  See  iS  Harv.  L.  Rev. 
300.  Nor  is  the  additional  fact  that  the  depositor  is  allowed  to  draw  against 
the  check  at  once  conclusive  of  a  sale.  Moors  v.  Goddard,  147  Mass.  287. 
Contra,  Hoffman  v.  First  National  Bank,  46  N.  J.  L.  604.  See  13  Harv.  L. 
Rev.  416.  Under  this  view,  the  bank  should  not  be  liable  for  the  amount  of 
the  check  unless  itself  at  fault.  Many  cases,  however,  agree  with  the  prin- 
cipal case,  and  hold  the  transaction  presumptively  a  sale,  at  least  when 
credit  is  given  the  depositor.  Metropolitan  National  Bank  v.  Loyd,  90  N.  Y. 
530;  Burton  v.  United  States,  196  U.  S.  283;  Aebi  v.  Bank  of  Evansville, 
124  Wis.  73,  102  N.  W.  329.  A  question  then  arises  as  to  the  effect  of  an 
arrangement  between  the  parties  that  the  bank  may  charge  back  if  the  check 
proves  uncollectible.  Here,  too,  the  courts  differ;  but  many  hold  that  the 
result  is  to  make  the  bank  a  mere  agent,  and  not  a  debtor.  Fanset  v.  Garden 
City  State  Bank,  24  S.  D.  248,  123  N.  W.  686;  Davis  v.  Butters  Lumber  Co., 
130  N.  C.  174,  41  S.  E.  95.  Properly,  however,  such  an  arrangement  should 
not  negative  what  would  otherwise  be  regarded  as  a  sale,  for  it  simply  provides 
a  short  cut  for  enforcing  the  indorsee's  rights  against  the  indorser.  Burton 
V.  United  States,  supra;  Aebi  v.  Bank  of  Evansville,  supra.  On  that  con- 
struction, an  arrangement  for  charging  back  in  the  principal  case  would  leave 
the  transaction  still  a  sale,  but  the  case  would  not  even  then  be  a  proper  one 
for  the  bank  to  charge  the  depositor  as  its  indorser. 

Carriers  —  Passengers:  Ejection  of  Passengers  —  Refusal  to  Pay 
Unlawful  Fare.  —  An  electric  railway  company  interpreted  the  two  fran- 
chises under  which  it  was  operating  as  authorizing  a  fare  of  fifteen  cents  be- 
tween two  points.  The  plaintiff,  upon  refusing  to  pay  more  than  ten  cents  to 
ride  this  distance,  was  ejected  from  a  car  and  sued  the  company  for  assault 
and  battery.  The  court  found  that  upon  a  proper  construction  of  the  fran- 
chises ten  cents  was  the  maximum  lawful  fare.  Held,  that  the  plaintiff  may 
recover.  Raynor  v.  New  York  &"  L.  I.  Traction  Co.,  86  Misc.  (N.  Y.)  201, 
149  N.  Y.  Supp.  151  (Nassau  County  Ct.). 

At  present  the  authorities  tend  to  decide  in  favor  of  the  passenger  the  old 
conflict  concerning  a  carrier's  liability  for  ejecting  a  passenger  whose  failure 
to  produce  a  proper  ticket  is  the  fault  of  the  carrier's  agents.  See  20  Harv.  L. 
Rev.  137.  Thus  a  passenger  who  has  received  an  invahd  ticket  or  an  im- 
proper street  car  transfer  may  generally  recover  for  his  consequent  ejection. 
New  York,  L.  E.  &•  W.  R.  Co.  v.  Winter's  AdmW,  143  U.  S.  60;  Murdock  v. 
Boston  df  Albany  R.  Co.,  137  Mass.  293.  Contra,  Norton  v.  Consolidated  Ry. 
Co.,  79  Conn.  109,  63  Atl.  1087.  Cf.  Shelton  v.  Erie  R.  Co.,  73  N.  J.  L.  558,  66 
Atl.  403.  Again,  the  weight  of  authority  is  that  a  passenger  who  has  been 
denied  an  opportunity  to  buy  a  ticket  may  recover  if  ejected  for  refusing  to 
pay  the  higher  cash  fare.  Forsee  v.  Alabama  G.  S.  R.  Co.,  63  Miss.  66;  Ammons 
v.  Southern  Ry.  Co.,  138  N.  C.  555,  51  S.  E.  127.  Contra,  Monnier  v.  New  York 
Central  dr  H.  R.  R.  Co.,  175  N.  Y.  281,  67  N.  E.  569.  In  spite  of  the  carrier's 
primary  fault,  the  real  necessity  for  a  regulation  requiring  the  production  of 
tickets,  and  the  possible  application  of  the  rule  against  avoidable  damages, 
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raise  serious  doubts  as  to  the  advisability  of  giving  the  passenger  any  other 
protection  than  a  recovery  for  the  carrier's  original  neglect  of  duty.  See 
2  Wyman,  Public  Service  Corporations,  §  889  et  seq.;  16  Harv.  L.  Rev. 
139.  But  in  any  event  the  result  in  the  principal  case  is  unimpeachable. 
The  resistance  here  was  not  to  the  enforcement  of  a  regulation  of  the  carrier, 
but  to  the  collection  of  a  fare  in  excess  of  that  allowed  by  law.  It  is  well  settled 
that  in  such  a  case  one  may  recover  for  being  ejected.  Adams  v.  Union  R. 
Co.,  21  R.  I.  134,  42  Atl.  515. 

Constitutional  Law  —  Due  Process  of  Law  —  Right  to  Hear  Ad- 
verse Evidence  in  Hearing  before  Administrative  Board.  —  On  an 
appeal  to  the  English  Local  Government  Board,  made  under  the  Housing  Acts 
(53  &  54  Vict.,  c.  70;  9  Edw.  Vn.,  c.  44),  from  a  decision  refusing  to  terminate  a 
closing  order  against  a  tenement  house,  the  appellant  was  heard  but  was  re- 
fused access  to  certain  adverse  reports  which  the  Board  had  as  evidence  against 
him.  The  Board  was  given  authority  to  formulate  rules  of  procedure.  Held, 
that  the  appellant  had  a  proper  hearing.  Local  Government  Board  v.  Arlidge, 
Weekly  Notes,  No.  30,  p.  328  (House  of  Lords). 

For  a  discussion  of  this  most  important  decision  and  its  bearing  on  the  ques- 
tion of  the  procedure  in  hearings  before  administrative  boards,  see  Notes, 
p.  198. 

Discovery  —  Privilege  —  Notes  of  Previous  Legal  Proceedings 
made  in  Anticipation  of  Future  Litigation.  —  In  anticipation  of  further 
litigation,  the  defendant  had  had  shorthand  notes  taken  of  the  proceedings 
agains^  him  by  the  owner  of  the  taxicab  with  which  his  automobile  had  col- 
lided. In  an  action  against  the  same  defendant  arising  out  of  the  same  colli- 
sion, the  plaintiff  asks  discovery  and  inspection  of  the  notes  in  the  possession 
of  the  defendant.  Held,  that  discovery  will  be  ordered.  Lambert  v.  Home,  1 1 1 
L.  T.  R.  179  (C.  A.). 

This  case  is  in  accord  with  the  great  weight  of  English  authority.  Rawstone 
V.  Preston  Corporation,  30  Ch.  D.  116;  In  re  Worswick,  38  Ch.  D.  370;  Nicholl 
V.  Jones,  2  H.  &  M.  588;  Ainsworth  v.  Wilding,  [1900]  2  Ch.  D.  315.  Con- 
tra, Nordon  v.  Defries,  8  Q.  B.  D.  508.  There  is  no  American  authority 
directly  in  point,  although  shorthand  notes  of  proceedings  before  the  grand 
jury  have  been  held  privileged,  on  the  ground  that  such  proceedings  are  not 
publici  juris.  State  v.  Rhoads,  81  Oh.  St.  397,  91  N.  E.  186.  It  is  true  that 
the  privilege  protecting  communications  between  attorney  and  client  covers 
material  collected  for  submission  to  a  soHcitor  or  information  obtained  by  the 
solicitor  for  the  purposes  of  litigation.  Southwark  6*  Vauxhall  Water  Co. 
V.  Quick,  3  Q.  B.  D.  315;  Lyell  v.  Kennedy,  27  Ch.  D.  i.  But  proceedings  in 
open  court  are  in  no  way  privileged  or  confidential.  In  re  Worswick,  supra; 
People  V.  Petersen,  60  N.  Y.  App.  Div.  118.  And  since  the  words  themselves 
are  not  privileged,  the  principal  case  properly  orders  discovery  of  a  physical 
reproduction  of  them,  which  involved  no  peculiar  skill  or  knowledge.  For  the 
law  cannot  deal  justly  between  the  parties  if  either  has  an  unfair  advantage, 
and  so  long  as  no  hard  and  fast  rule  of  privilege  stands  in  the  way,  the  court 
should  require  any  disclosures  necessary  to  aid  in  reaching  an  equitable  result. 

Domicile  —  Husband  and  Wife:  Possibility  of  Separate  Domicile.  — 
A  wife  lived  in  New  York  for  twenty-six  years  apart  from  her  husband,  who 
lived  outside  the  state.  She  had  made  no  attempt  to  obtain  a  decree  of  sep- 
aration, nor  were  grounds  therefor  shown.  Held,  that  she  had  acquired  a  domi- 
cile in  New  York.  In  re  Crosby's  Estate,  85  Misc.  (N.  Y.)  679  (Surr.  Ct.,  N.  Y. 
County). 
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For  a  discussion  of  the  wife's  rights  to  acquire  a  domicile  apart  from  her 
husband  without  showing  cause  for  divorce,  see  this  issue  of  the  Review, 
p.  196. 

Eminent  Domain  —  For  what  Purposes  Property  may  be  Taken  — 
Land  Condemned  by  Railroad  Used  for  Private  Warehouse.  —  A  rail- 
road condemned  for  its  right  of  way  land  owned  in  fee  by  the  plaintiff.  Sub- 
sequently the  railroad  leased  the  land  for  private  warehouse  purposes  to  the 
defendant,  who  agreed  to  prefer  the  railroad  in  routing  freight.  The  plaintiff 
now  seeks  to  recover  possession.  Held,  that  he  cannot  recover.  Coii  v.  Owenby- 
Woford  Co.,  81  S.  E.  1067  (N.  C). 

The  principal  case  takes  the  ground  that,  while  the  land  was  used  directly 
for  a  private  business,  the  chief  purpose  was  to  afford  facilities  for  the  lessee, 
as  a  patron  of  the  road,  in  the  storage,  receipt,  and  shipment  of  freight. 
If  the  lessee  was  one  of  the  largest  shippers  at  that  point,  and  the  erection  of 
the  warehouse  would  greatly  relieve  the  facilities  for  general  freight,  the  lease 
of  railroad  land  with  that  end  in  view  would  be  strictly  parallel  to  the  con- 
struction of  a  spur  track  which  reaches  only  a  single  large  shipper,  but  im- 
proves traffic  conditions  in  general  by  affording  increased  trackage  facilities 
and  relieving  congestion  at  the  point.  Hairston  v.  Danville  b"  Western  Ry. 
Co.,  208  U.  S.  598.  Such  a  warehouse,  again  by  analogy  to  the  spur  track, 
would  be  under  obligation  to  serve  the  general  public  in  case  demand 
were  made.  See  Union  Lime  Co.  v.  Chicago  b'  N.  W.  Ry.  Co.,  233  U.  S. 
211,  220.  Unless  these  facts  are  assumed  as  the  basis  of  the  present  de- 
cision, the  result  must  be  regarded  as  wrong.  For  an  ordinary  private  ware- 
house, which  bears  no  relation  to  the  transportation  facilities  of  the  railroad,  is 
undoubtedly  an  improper  user.  Proprietors  of  Locks  and  Canals  on  Merrimack 
River  v.  Nashua  &*  Lowell  R.  Co.,  104  Mass.  i.  A  public  warehouse,  on  the 
other  hand,  would  unquestionably  have  been  a  public  purpose.  Gurney  v. 
Minneapolis  Union  Elevator  Co.,  63  Minn.  70,  65  N.  W.  136. 

Executors  and  Administrators  —  Title  —  Effect  of  Revocation  of 
Administration  upon  BonA  Fide  Purchaser's  Title  to  Assets.  — An 
administrator  sold  assets  to  the  defendant,  a  bond  fide  purchaser.  Thereafter 
a  will  was  discovered,  which  appointed  the  plaintiff  executor.  He  probated 
the  will,  had  the  administration  revoked,  and  now  sues  the  defendant  to  recover 
the  property.  Held,  that  he  may  not  recover.  Hewson  v.  Shelley,  [1914] 
2  Ch.  13  (C.  A.). 

The  grant  of  probate  or  administration  by  a  court  of  competent  jurisdic- 
tion is  a  judicial  act  which,  until  revoked,  is  conclusive  of  the  rights  deter- 
mined. Prosser  v.  Wagner,  i  C.  B.  n.  s.  289;  In  re  Ivory,  10  Ch.  D.  372. 
Consequently,  payment  of  a  debt  to  a  regularly  appointed  executor  or  ad- 
ministrator is  a  good  discharge,  although  the  probate  or  grant  is  afterwards 
revoked.  Alleit  v.  Dundas,  3  T.  R.  125.  In  spite  of  this  principle,  the  earlier 
English  authorities  held  that  a  title  acquired  under  a  grant  of  administration 
was  void  against  the  executor  of  a  subsequently  discovered  will.  The  theory- 
was  that  on  the  death  of  the  testator  title  had  vested  in  the  executor  by  force 
of  the  will,  and  that,  therefore,  the  grant  of  administration  conferred  no  title 
upon  the  administrator.  Graysbrook  v.  Fox,  i  Plowd.  275;  Ellis  v.  Ellis, 
[1905I  I  Ch.  613.  But  American  courts  have  never  recognized  this  excep- 
tional doctrine.  Kittredge  v.  Folsom,  8  N.  H.  98.  See  Monroe  v.  James, 
4  Munf.  (Va.)  194,  196.  If  the  purchaser's  title  were  thus  liable  to  be  adjudged 
worthless,  the  effective  administration  of  estates  would  be  impeded  and  respect 
for  judicial  acts  considerably  impaired.  It  is  well,  therefore,  that  the  technical 
English  doctrine,  born  of  a  time  when  the  ecclesiastical  courts  were  held  in 
jealous  disfavor,  has  been  definitely  repudiated  by  the  principal  case. 
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Injunctions  —  Nature  and  Scope  of  the  Remedy  —  Injunction  against 
Continuing  Trespass  where  Damages  are  Nominal.  —  The  defendant,  the 
owner  of  a  water-power  plant,  built  a  dam  in  such  a  way  that  the  level  of  the 
stream  was  raised  as  it  flowed  through  a  chasm  owned  by  the  plaintiff.  The 
property  encroached  upon  was  of  no  possible  use  to  the  owner,  and  there  had 
been  a  judicial  determination  that  the  damages  were  only  nominal.  The 
injunction  sought  by  the  plaintiff  against  the  continuance  of  the  trespass 
would  cause  serious  inconvenience  to  the  defendant  and  to  the  public.  Held, 
that  the  plaintiff  is  not  entitled  to  injunctive  relief.  McCann  v.  Chasm  Power 
Co.,  211  N.  Y.  301,  105  N.  E.  416. 

The  inadequacy  of  the  legal  remedy  and  the  danger  of  a  multiplicity  of 
suits  establishes  the  jurisdiction  of  equity  to  restrain  a  continuing  trespass. 
Goodson  V.  Richardson,  L.  R.  9  Ch.  App.  221;  Delaware,  L.  6°  W.  R.  Co.  v. 
Breckenridge,  57  N.  J.  Eq.  154,  41  Atl.  966.  But  whether  it  will  be  exercised 
where  the  damages  are  only  nominal,  and  the  resulting  inconvenience  to  the 
defendant  great,  has  caused  much  diversity  of  judicial  opinion.  The  English 
authorities  argue  that  the  owner's  damages  from  a  permanent  invasion  of  his 
land  are  of  necessity  substantial,  because  of  his  present  power  to  exact  a  high 
price  from  the  trespasser  for  the  coveted  privilege,  and  the  danger  of  the  ulti- 
mate acquisition  of  the  right  by  adverse  user.  Goodson  v.  Richardson,  supra; 
Powell  V.  Aiken,  4  K.  &  J.  343.  But  the  adverse  user  is  easily  interrupted  and 
the  policy  of  the  principal  case  seems  on  the  whole  more  equitable  than  the 
rigid  rule  of  the  EngHsh  courts.  The  danger  that  it  may  encourage  wilful 
appropriation  of  another's  land  undoubtedly  exists.  But  this  seems  out- 
weighed by  the  danger  that  by  granting  an  injunction  a  court  of  equity  might 
be  furnishing  the  owner  with  a  weapon  for  extorting  an  unconscionable  price 
for  the  privilege.  Weight  should  be  given  also  to  the  consideration  that 
here  public  interest  is  against  granting  an  injunction.  Conger  v.  New  York, 
etc.  R.  Co.,  120  N.  Y.  29.  On  the  balance  of  convenience,  therefore,  equity 
seems  justified  in  refusing  its  extraordinary  relief.  Bassett  v.  Salisbury  Manu- 
facturing Co.,  47  N.  H.  426;  Crescent  Mining  Co.  v.  Silver  King  Mining  Co.,  17 
Utah  444,  54  Pac.  244;  McCullough  v.  Denver,  39  Fed.  307.  Contra,  Richards 
V.  Dower,  64  Cal.  62,  28  Pac.  113. 

Insurance  —  Accident  Insurance  —  Meaning  of  "Accidental"  in  the 
Policy.  —  The  insured  saw  a  man  accidentally  burned  to  death,  and  was  so 
affected  that  he  died  shortly  afterward  of  apoplexy,  produced  either  by  the 
intense  excitement  of  witnessing  the  fire  or  by  a  fall  caused  by  fainting  from 
such  excitement,  and  perhaps  by  both.  The  beneficiary  now  sues  upon  an  in- 
surance policy  payable  in  the  event  of  the  "accidental  death"  of  the  insured. 
Held,  that  the  trier  of  the  facts  could  reasonably  find  the  death  to  have  been 
accidental.  International  Traveler's  Ass'n  v.  Branum,  169  S.  W.  389  (Tex. 
Civ.  App.). 

The  word  "accident"  in  insurance  policies  has  been  productive  of  frequent 
litigation.  Its  meaning  is  purely  a  question  of  fact,  determined  by  what  an  or- 
dinary reasonable  man  would  consider  an  accident  in  the  popular  sense.  United 
States  Mutual  Accident  Ass'n  v.  Barry,  131  U.  S.  100,  121.  See  24  Harv.  L. 
Rev.  221.  Death  from  disease,  of  course,  is  ordinarily  not  an  accident.  Sinclair 
V.  Maritime,  etc.  Ins.  Co.,  3  E.  &  E.  478.  But  when  the  disease  is  itself  directly 
attributable  to  a  previous  accident,  as  where  a  fall  produces  apoplexy,  the 
death  is  justly  considered  accidental.  National  Benefit  Ass'n  v.  Crauman, 
107  Ind.  288.  This  authority  would  probably  cover  the  principal  case,  assum- 
ing that  the  fall  was  responsible  for  the  apoplexy.  For  a  sudden  and  temporary 
physical  disturbance  like  the  fainting  spell  is  properly  not  a  disease.  Manu- 
facturer's Accident  Indemnity  Co.  v.  Dorgan,  58  Fed.  945,  955;  Meyer  v.  Fidelity 
&•  Casualty  Co.,  96  Iowa  378, 65  N.  W.  328.    The  death  seems  no  less  accidental 
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on  the  assumption  that  the  excitement  produced  the  apoplexy.  In  a  sense, 
deliberately  witnessing  an  accident  is  not  an  accident,  and  the  natural  excitement 
of  such  an  occasion  is  perhaps  not  accidental.  Nevertheless  the  fatal  physical 
reactions  were  induced  not  by  forces  arising  primarily  within  the  system,  but 
by  something  external,  by  a  violent  spectacle  which  affected  the  beholder  in  a 
most  abnormal  and  improbable  way.  See  Yaies  v.  South  Kirby,  etc.  Collieries  Ltd., 
[1910]  2  K.  B.  538.  Though  the  outside  occurrence  operated  in  mental  channels 
rather  than  by  direct  physical  contact,  the  unexpected  effect  should  not  be 
deemed  any  less  an  accident.  And  so  it  seems  to  have  been  held.  McGlinchy 
V.  Fidelity  &•  Casualty  Co.,  80  Me.  251,  14  Atl.  13;  Fughv.  London,  B.^S.  C. 
Ry.  Co.,  [1896]  2  Q.  B.  248. 

Legacies  and  Devises  —  Disclaimer  by  Parol.  —  A  testatrix,  survived 
by  sons  and  daughters,  had  devised  and  bequeathed  her  entire  estate  to  the 
daughters.  Shortly  after  her  death  the  will  was  destroyed  by  the  sons  in  the 
presence  of  the  daughters  and  without  objection  on  their  part.  Within  a  few 
days  the  daughters,  without  consideration,  signed  an  informal  writing  waiving 
all  rights  under  the  will.  They  now  sue  for  their  interest  thereunder.  Held, 
that  they  cannot  recover.  Dueringer  v.  Klocke,  86  Misc.  (N.  Y.)  404, 149  N.  Y. 
Supp.  332. 

The  decision  takes  the  ground  that  the  destruction  of  the  will  was  a  valid 
disclaimer,  of  which  the  written  waiver  was  only  a  memorandum.  In  this 
country  a  parol  disclaimer  by  a  devisee  or  legatee  is  effective.  Defreese  v. 
Lake,  109  Mich.  415,  67N.  W.  505;  Wonsetlerv.  Wonsetler,  23  Pa.  Super.  Ct. 
321;  Tan  V.  Robinson,  158  Pa.  60.  Contra,  Bryan  v.  Hyre,  i  Rob.  (Va.)  94. 
The  law  is  probably  the  same  in  England,  but  the  point  has  not  been  definitely 
decided.  SeeTownson  v.  Tickell,  3  B.  &  Aid.  31,  38;  Doe  d.  Smyth  v.  Smyth, 
6B.&C.  112,  117;  Sheppard's  Touchstone,  452;  4  Kent,  Commentaries, 
534.  Bryan  v.  Hyre,  supra,  is  often  cited  for  the  proposition  that  a  dis- 
claimer of  realty  can  only  be  effected  by  deed,  but  the  case  merely  upheld 
a  charge  that  such  disclaimer  must  be  in  writing.  There  is  no  modern  author- 
ity to  support  that  decision,  although  the  ancient  rule  was  that  a  disclaimer 
must  be  by  matter  of  record.  See  Butler  and  Baker's  Case,  3  Coke  25,  26  a; 
8  ViN.  Abr.,  Disagreement.  Whether  a  given  set  of  acts  constitutes  a  dis- 
claimer is  a  question  of  fact.  Defreese  v.  Lake,  supra.  And  the  renuncia- 
tion must  be  unequivocal.  Webster  v.  Oilman,  Fed.  Cas.,  No.  17,335.  The 
principal  case  is  clearly  correct,  although  on  the  ground  taken  by  the  court, 
that  the  destruction  of  the  will  alone  constituted  a  disclaimer,  it  is  arguable  that 
the  question  should  have  been  left  to  the  jury.  A  devisee's  or  legatee's 
situation  is  to  be  distinguished  from  an  heir's,  for  when  property  passes  by 
descent,  title  vests  without  any  possibility  of  renunciation.  Watson  v.  Watson, 
13  Conn.  83. 

Limitation  of  Action — :  Nature  and  Construction  of  Statute  — 
Legal  Disability:  Whether  Plaintiff's  Proof  in  Bankruptcy  Stops 
Running  of  Statute.  —  A  creditor  whose  right  accrued  just  before  the  debtor's 
bankruptcy  in  1904  proved  his  claim  in  bankruptcy  and  was  paid  dividends 
upon  it.  In  1908  he  brought  suit  in  the  state  court,  and  this  action  was  con- 
tinued until  in  19 10  the  debtor's  application  for  a  discharge  in  bankruptcy  was 
refused.  The  period  of  limitation  under  the  state  statute  was  three  years,  but 
any  person  under  a  legal  disability  might  bring  an  action  within  a  year  after 
the  disability  was  removed.  Held,  that  the  plaintiff's  action  is  barred.  Simp- 
son V.  Tootle,  etc.  Co.,  32  Am.  B.  R.  551  (Okla.). 

Whether  the  pendency  of  bankruptcy  proceedings  against  a  defendant  con- 
stitutes a  legal  disability  upon  the  plaintiff  has  not  been  decided  previously 
under  the  present  bankruptcy  act.     Under  the  law  of  1867  a  creditor  who 
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proved  his  claim  in  bankruptcy  was  held  to  be  disabled,  because  he  was  for- 
bidden to  maintain  an  action  in  any  other  court  until  the  question  of  the 
bankrupt's  discharge  was  determined.  Hall  v.  Greenbaum,  ^s  Fed.  22;  Rosen- 
thal V.  Plumb,  25  Hun  (N.  Y.)  336.  But  if  his  claim,  though  provable,  was 
not  proved,  the  statute  would  run  against  him,  for  he  was  not  unqualifiedly 
prohibited  from  bringing  suit  elsewhere.  Cleveland  v.  Johnson,  5  Misc.  (N.  Y.) 
484,  26  N.  Y.  Supp.  734;  Davidson  v.  Fisher,  41  Minn.  363,  43  N.  W.  79.  The 
present  law  in  terms  provides  for  staying  only  such  suits  as  are  pending  against 
the  bankrupt  when  the  petition  is  filed,  and  is  mandatory  only  for  the  period 
up  to  the  adjudication  of  bankruptcy.  Bankruptcy  Act  of  1898,  §  11.  The 
power  to  restrain  suits  brought  later  must,  therefore,  be  found  by  implication 
or  in  the  general  equitable  power  of  the  court  to  protect  its  jurisdiction.  See 
In  re  Basch,  97  Fed.  761;  Collier,  Bankruptcy,  9  ed.,  262.  In  so  far  as  the 
mandatory  provision  does  not  control,  the  granting  of  injunctions  to  stay  pro- 
ceedings in  other  courts  is  governed  by  the  sound  discretion  of  the  court  of 
bankruptcy.  In  re  Globe  Cycle  Works,  2  Am.  B.  R.  447;  In  re  Franklin, 
106  Fed.  666;  In  re  Mercedes  Import  Co.,  166  Fed.  427.  The  consequent 
possibility  of  successfully  prosecuting  a  suit  during  the  pendency  of  bank- 
ruptcy proceedings  against  the  defendant  would  seem  to  justify  the  principal 
case. 

Pledges  —  Loss  of  Lien  —  Redelivery  to  Pledgor  as  Agent.  —  An 
automobile  company  delivered  an  automobile  to  the  defendant  by  way  of 
pledge.  The  defendant  immediately  returned  the  car  and  stored  it  in  the 
company's  garage,  for  purposes  of  demonstration  and  sale.  The  automobile 
company  then  became  insolvent,  and  its  trustee  in  bankruptcy  now  claims 
the  machine  as  against  the  pledgee.  Held,  that  the  trustee  in  bankruptcy 
takes  subject  to  the  pledge.  W.  S.  Biles  6*  Co.  v.  Elliotte,  215  Fed.  340 
(C.C.A.,  6th  Circ). 

The  general  rule  is  that  a  pledgee's  interest  must  be  evidenced  by  possession. 
Black  V.  Bogert,  65  N.  Y.  601 ;  Collins  v.  Buck,  63  Me.  459.  But  the  authorities 
allow  the  pledgee  to  return  the  property  to  the  pledgor  for  a  temporary  or 
special  purpose  without  loss  of  the  lien  between  the  parties.  Cooper  v.  Ray, 
47  111.  53;  Way  V.  Davidson,  12  Gray  (Mass.)  465.  Many  cases  anomalously 
hold  that  under  such  circumstances  the  lien  is  good  even  against  intervening 
rights.  McClung  v.  Colwell,  107  Tenn,  594,  64  S.  W.  890;  Northwestern  Bank 
V.  Poynter,  Son,  6*  MacDonalds,  [1895]  A.  C.  56.  Contra,  Bodenhammer  v. 
Newsom,  5  Jones  (N.  C.)  107.  Where  actual  delivery  of  the  property  is  dif- 
ficult and  inconvenient,  there  is  a  modem  tendency  to  hold  the  pledge  valid, 
if  the  goods  are  clearly  marked  to  indicate  the  pledgee's  possession,  although 
they  remain  on  the  premises  of  the  pledgor.  Philadelphia  Warehouse  Co.  v. 
Winchester,  156  Fed.  600;  Bush  v.  Export  Storage  Co.,  136  Fed.  918.  But  this 
doctrine,  which  must  be  based  on  the  notice  of  the  pledgee's  equitable  rights 
given  by  the  marks,  has  no  appHcation  when  the  goods  bear  no  evidence  of 
the  pledge.  American  Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  540;  Bank  of 
North  America  v.  Penn  Motor  Car  Co.,  235  Pa.  r94,  8^  Atl.  622.  The  principal 
case  seems  to  go  farther  than  any  of  these  authorities  justify,  and  can  only  be 
supported  as  an  extension  of  the  doctrine  concerning  redelivery  to  the  pledgor 
for  a  special  purpose.  Although  well  settled,  this  exception  is  doubtful  in 
theory,  and  it  is  very  undesirable  to  extend  it  so  far  that  it  virtually  does  away 
with  the  rule  that  possession  is  necessary  to  a  valid  pledge. 

Restraint  of  Trade  —  Sherman  Anti-Trust  Law  —  Regulation  of 
Combination  without  Dissolution:  Injunction  against  "Fighting 
Ships."  —  Several  large  transatlantic  steamship  lines  formed  a  combination 
to  regulate  the  transportation  of  steerage  passengers.  Competition  among  the 
members  was  reduced,  but  rates  were  not  unduly  increased,  and  the  service 
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and  accommodations  were  much  improved.  In  order  to  destroy  compe- 
tition, the  combination  ran  "fighting  ships"  at  cut  rates  to  divert  trade 
from  rival  ships,  sailing  from  the  same  port  at  the  same  time.  The  govern- 
ment, by  suit  in  equity,  now  seeks  the  dissolution  of  the  combination 
under  the  Sherman  Anti-Trust  Act.  Held,  that  the  combination  will  not 
be  dissolved,  but  that  the  use  of  the  "fighting  ships"  will  be  enjoined. 
United  States  v.  Hamburg- American  Line,  52  N.  Y.  L.  J.  189  (Dist.  Ct.,  S.  D. 
N.  Y.). 

The  court  appHes  the  rule  of  reason  emphasized  in  the  Standard  Oil  and 
Tobacco  cases.  See  Standard  Oil  Co.  v.  United  States,  221  U.  S.  i ;  United  States 
V.  American  Tobacco  Co.,  221  U.S.  106.  See  25  Harv.  L.  Rev.  71.  Under  this 
test  the  "fighting  ships"  were  found  to  be  an  unreasonable  means  of  destroy- 
ing competition  and  were  enjoined.  See  29  Pol.  Sc.  Quart.  282,  288.  But  the 
combination  itself  was  declared  in  other  respects  reasonable,  in  view  of  all  the 
circumstances  and  the  benefits  conferred  on  the  public,  and  dissolution  was 
accordingly  refused.  Cf.  United  States  v.  St.  Louis  Terminal,  224  U.  S.  383. 
How  far  this  apphcation  of  the  test  of  reasonableness  will  be  sustained  is  not 
clear  at  present.  See  28  Harv.  L.  Rev.  87.  In  reaching  its  conclusion  the 
court  in  the  principal  case  received  valuable  aid  from  the  report,  based  on 
similar  evidence,  of  the  Standing  Committee  on  Merchant  Marine  and  Fish- 
eries. 63d  Congress,  2d  Session,  H.  Doc.  805.  Ordinarily  such  extensive 
data  are  not  available  to  the  courts  when  the  reasonableness  of  a  given  re- 
straint of  trade  is  in  question,  and  the  result  is  therefore  apt  to  depend  upon 
the  individual  economic  theories  of  the  court.  These  difficulties,  however,  may 
perhaps  be  overcome  by  placing  the  matter  in  the  hands  of  a  single  special 
tribunal,  and  the  recent  legislation  establishing  the  Federal  Trade  Commission 
is  designed  to  accomplish  this  result.  63d  Congress,  Public  Act,  No.  203, 
approved  September  26,  19 14. 

yT  ^Restrictions  and  Restrictive  Agreements  as  to  the  Use  of  Property 
a  /  —  Sale  of  Lots  According  to  a  Plat.  —  The  defendant  divided  her  land 
I  /  for  sale  into  building  lots  according  to  a  plat,  and  conveyed  a  lot  to  the  plain- 
I      /  tiff's  predecessor  in  title,  by  a  deed  referring  to  the  plat,  which  showed  the 

I     /  abutting  lot  to  be  a  large  undivided  corner  lot,  owned  by  the  defendant.    The 

s/     /  defendant  is  now  offering  for  sale  a  portion  of  this  corner  lot  contrary  to  the 

general  plat,  and  the  plaintiff  brings  a  bill  in  equity  to  prevent  the  sale.    Held, 
the  rehef  sought  will  be  granted.    Schickhaus  v.  Sanford,  91  Atl.  878 
Chanc).  '/ 

\j  A  restriction  upon  the  use  of  land  will  be  enforced  by  equity  against  purchas- 

ers with  notice  in  favor  of  land  intended  to  be  benefited  by  the  restriction. 
Tulk  V.  Moxhay,  2  Ph.  774;  Kirkpatrick  v.  Peshine,  24  N.  J.  Eq.  206.  This 
doctrine  is  not  confined  to  any  legal  analogy,  but  is  purely  equitable  and  is 
based  upon  the  principle  that  equity  will  carry  out  the  intent  of  the  parties. 
Whitney  v.  Union  Ry.  Co.,  11  Gray  (Mass.)  359,  364;  see  24  Harv.  L.  Rev. 
574.  The  form  of  the  agreement  will  therefore  be  immaterial,  for  equity  looks 
behind  the  form,  and  enforces  the  intent  to  bind  the  one  piece  of  land  for  the 
benefit  of  the  other.  Tulk  v.  Moxhay,  supra.  This  intent  appears  clearly 
where,  as  in  the  principal  case,  there  is  a  conveyance  with  reference  to  a  plat 
which  shows  the  restrictions,  and  equity  properly  regards  the  land  sold  under 
such  a  general  scheme  as  bound  by  the  restrictions.  Tallmadge  v.  East  River 
Bank,  26  N.  Y.  105.  Furthermore,  the  dominant  owners  will  be  able  to  en- 
force the  servitude  against  the  land  bound,  irrespective  of  the  order  of  purchase. 
Elliston  V.  Reacher,  [1908]  2  Ch.  374,  665;  Barrow  v.  Richard,  8  Paige  (N.  Y.) 
351.  All  difficulties  as  to  notice  are  obviated,  of  course,  when  the  restrictions 
are  sought  to  be  enforced  against  land  still  retained  under  the  scheme  by  the 
original  grantor. 
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Restrictions  and  Restrictive  Agreements  as  to  the  Use  of  Property 
—  Where  the  Covenantee  has  no  Corporeal  Interest  in  Adjoining 
Land. — The  predecessor  in  title  of  the  defendant  covenanted  with  the  London 
County  Council  that,  in  consideration  of  the  latter's  sanctioning  the  laying  out 
of  a  street  across  his  property,  he  would  not  build  at  the  end  of  the  proposed 
street,  where  the  Council  intended  to  continue  the  street  at  a  later  time.  The 
Council  sought  to  enforce  this  covenant  against  the  defendant,  the  present 
owner,  who  took  the  land  with  notice.  Held,  that  the  covenant  cannot  be 
enforced.    London  County  Council  v.  Allen,  [1914]  3  K.  B.  642. 

See  page  201  of  this  issue  of  the  Review  for  a  discussion  of  the  nature  and 
proper  limits  of  the  doctrine  of  equitable  servitudes. 

Sales  —  Implied  Warranty  —  Exclusion  by  Express  Warranty.  — 
The  defendant,  a  canner,  contracted  to  sell  to  the  plaintiff,  a  jobber  of  bakers' 
supplies,  a  quantity  of  canned  apples  guaranteed  for  six  months  against 
"swells,"  caused  by  gas  from  the  souring  of  the  fruit.  After  delivery,  the 
apples  developed  a  strong  flavor  of  gasoline  and  rubber,  so  that  the  plaintiff's 
customers  refused  to  purchase  them.  He  now  sues  the  defendant  on  an  implied 
warranty  of  fitness  and  merchantability.  Held,  that  the  plaintiff  may  recover. 
Wolverine  Spice  Co.  v.  Fallas,  148  N.  W.  701  (Mich.). 

Ordinarily  a  warranty  of  merchantability  and  fitness  for  the  intended  pur- 
pose would  be  imphed  on  a  sale  of  unspecified  goods  such  as  that  in  the  prin- 
cipal case.  Hood  v.  Block  Bros.,  29  W.  Va.  244,  11  S.  E.  910.  It  is  sometimes 
said,  however,  that  this  implication  is  necessarily  excluded  by  an  express  war- 
ranty in  the  contract.  See  TiirVs  Sons  v.  Williams,  etc.  Co.,  136  App.  Div. 
710,  712;  121  N.  Y.  Supp.  478,  480.  In  certain  cases,  of  course,  an  express 
warranty  clearly  shows  an  intention  to  exclude  any  implied  agreements,  as 
when  the  seller  expressly  warrants  only  certain  qualities,  or  when  he  agrees 
simply  that  the  product  shall  conform  to  specifications  furnished  by  the  buyer. 
Dowagiac  Mfg.  Co.  v.  Mahon,  13  N.  D.  257,  loi  N.  W.  903;  Gill  b"  Co.  v. 
National  Gaslight  Co.,  172  Mich.  295,  137  N.  W.  690.  The  same  intention  is 
apparent  when  the  express  warranty  is  as  broad  as  that  sought  to  be  implied, 
but  is  unavailable,  because  the  buyer  has  not  performed  a  condition  pre- 
cedent. Wasatch  Canning  Co.  v.  Morgan  Canning  Co.,  32  Utah  229,  89  Pac. 
1089.  But  it  seems  clear  that  a  simple  warranty  of  quality,  not  in  any  respect 
inconsistent  with  the  implication,  does  not  exclude  an  implied  warranty  of  fit- 
ness and  merchantability,  for  warranties  are  usually  expressed  in  the  contract 
to  protect  the  buyer,  not  to  limit  the  liability  of  the  seller.  Cook  v.  Darling, 
160  Mich.  475,  125  N.  W.  411;  Boulware  v.  Victor  Auto  Mfg.  Co.,  152  Mo. 
App.  524,  134  S.  W.  7.    See  Uniform  Sales  Act,  §  15  (6). 

Specific  Performance  —  Defenses  —  Clean  Hands:  Application  of 
the  Maxim  to  Baseball  Contracts.  —  The  defendant,  a  baseball  player  of 
exceptional  ability,  was  induced  by  the  plaintiffs  to  sign  a  contract  to  play  for 
them,  although  they  knew  that  he  was  obliged  by  the  reserve  clause  of  his 
contract  with  the  Philadelphia  Club  to  offer  his  services  for  the  season  to  that 
club.  The  Philadelphia  Club  had  the  right  to  terminate  this  contract  on  ten 
days'  notice  to  the  defendant.  The  plaintiffs  seek  an  injimction  to  restrain 
the  defendant  from  playing  for  the  Philadelphia  Club.  Held,  that  the  in- 
junction will  be  refused.  Weegham  v.  Killifer,  215  Fed.  168  (Dist.  Ct.,  W.  D., 
Mich.);  affirmed,  215  Fed.  289  (C.  C.  A.,  6th  Circ). 

The  defendant  here  was  bound  by  a  contract  similar  to  the  one  in  the  previ- 
ous case  to  play  baseball  for  the  plaintiff  during  the  season.  The  contract  was 
the  one  prescribed  by  the  National  Commission  under  the  National  Agreement, 
which  controls  forty  leagues  and  substantially  all  professional  baseball  players 
in  the  country.    The  defendant  broke  this  contract  and  signed  another  with 
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the  Buffalo  Federal  League  Club.  The  plaintiff  seeks  an  injunction  to  restrain 
the  defendant  from  playing  for  any  other  dub  during  the  period  of  their  con- 
tract. Held,  that  the  plaintiff  is  not  entitled  to  the  relief  sought.  American 
League  Baseball  Club  of  Chicago  v.  Chase,  149  N.  Y.  Supp.  6  (Sup.  Ct.). 

Both  cases  illustrate  the  appHcation  of  the  maxim  that  he  who  comes  into 
equity  must  come  with  clean  hands.  In  the  first  case,  if  the  prior  contract  were 
enforceable,  inducement  of  a  breach  would  be  clearly  a  legal  wrong.  Lumley  v. 
Gye,  2  E.  &  B.  216,  22  L.  J.  Q.  B.  463;  Wanderers  Hockey  Club  v.  Johnson,  25 
West.  L.  R.  434  (Brit.  Col.).  The  courts  have  held,  however,  that  the  reserve 
clause  is  merely  an  agreement  to  make  a  contract  if  the  parties  can  agree,  and 
is  not  enforceable  at  law  or  in  equity.  Metropolitan  Exhibition  Co.  v.  Ward,  24 
Abb.  N.  C.  393,  9  N.  Y.  Supp.  779.  But  the  plaintiff's  conduct  in  inducing  a 
breach  of  the  obligation  is  stiU  inequitable  enough  to  warrant  a  denial  of  injunc- 
tive relief.  C/.  Keane  v.  Boycott,  2  H.  Bl.  51 1 .  The  second  case  refuses  relief  on 
the  double  ground  of  the  lack  of  mutuality  of  remedy  arising  from  the  club's 
option  to  terminate  and  the  inequitableness  of  the  plaintiff's  conduct  in  striving 
to  obtain  a  monopoly  of  the  baseball  business.  On  the  point  of  mutuality,  the 
court  follows  the  weight  of  authority,  although  what  appears  to  be  a  better 
view  would  enjoin  a  breach.  Philadelphia  Ball  Co.  v.  Lajoie,  202  Pa.  210,  51 
Atl.  973.  See  Ames,  Mutuality  in  Specific  Performance,  3  Col.  L.  Rev.  i, 
II.  The  denial  of  equitable  relief  because  of  the  plaintiff's  part  in  a  monop- 
olistic combination  rests  upon  the  substantially  absolute  control  exercised  by 
the  association  of  baseball  clubs  operating  under  the  National  Agreement  over, 
the  transfer  and  exchange  of  professional  players.  As  the  court  says,  such  a 
combination  is  clearly  not  monopoly  within  the  Sherman  Anti-Trust  Law,  for 
it  does  not  involve  control  of  interstate  commerce.  See  Metropolitan  Opera 
Co.  v.  Hammerstein,  147  N.  Y.  Supp.  532,  535  (Sup.  Ct.).  The  conclusion 
that  it  is  nevertheless  an  illegal  monopoly  at  common  law  is  more  doubt- 
ful, for  there  was  no  evidence  of  unlawful  or  oppressive  measures  or  that 
the  combination  was  more  than  a  reasonably  necessary  means  of  regu- 
lating professional  baseball.  See  Eddy,  Combinations,  §§  305,  559.  But  if 
the  arrangement  is  to  be  regarded  as  monopolistic  [because  of  its  undue  in- 
terference with  the  individual's  freedom  of  contract,  it  is  clear  that  equity 
will  not  aid  it.  O^Brien  v.  Musical  Mutual  Protective  Union,  64  N.  J.  Eq.  525, 
54  Atl.  150. 

Taxation  —  Where  Property  may  be  Taxed  —  Taxation  of  Foreign 
Corporations  on  Credits  in  Hands  of  Local  Agent.  —  A  Tennessee  cor- 
poration had  an  office  in  Alabama.  By  statute,  Alabama  levied  a  tax  on  the 
solvent  credits  payable  in  Alabama  arising  from  the  corporation's  local  busi- 
ness there.  Held,  that  the  tax  is  valid.  State  v.  Tennessee  Coal,  Iron,  &  R. 
Co.,  66  So.  178  (Ala.). 

A  corporation  has  its  domicile  only  in  the  State  in  which  it  is  incorporated. 
Bergner  6*  Engel  Brewing  Co.  v.  Dreyfus,  172  Mass.  154,  51  N.  E.  531;  Chafee 
V.  Fourth  National  Bank,  71  Me.  514.  Accordingly,  it  must  be  on  some  basis 
other  than  domicile  that  a  state  in  which  a  foreign  corporation  maintains  a 
branch  office  is  able  to  tax  the  corporation  for  credits  arising  from  the  local 
business.  And  except  for  that  fictional  situs  at  the  obligee's  domicile,  a  chose 
in  action  as  such  can  have  no  situs.  See  27  Harv.  L.  Rev.  107, 113 ;  28  ibid.  104. 
From  the  business  point  of  view,  however,  such  credits  form  part  of  the  stock 
in  trade  of  the  local  office,  and  are  taxable  accordingly  as  property  within  the 
jurisdiction.  Metropolitan  Life  Ins.  Co.  v.  New  Orleans,  205  U.  S.  545;  Hub- 
bard V.  Brush,  61  Oh.  St.  252,  55  N.  E.  829.  But  the  cases  properly  insist  that 
the  branch  office  be  more  than  a  mere  collection  agent,  and  will  permit  a  tax 
only  on  the  credits  that  are  really  part  of  the  local  ofl&ce's  investment.  Real 
V.  People,  201  III.  469,  66  N.  E.  242;   Myers  v.  Seaberger,  45  Oh.  St.  232,  12 
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N.  E.  796.  In  the  principal  case,  the  court  talks  of  commercial  domicile,  and 
of  the  situs  of  choses  in  action,  but  the  true  basis  of  the  decision  must  be  that 
the  credits  in  question  represent  business  capital  employed  in  the  state,  taxa- 
ble in  much  the  same  manner  as  any  merchant's  stock  in  trade. 

Torts  —  Interference  with  Business  or  Occupation  —  Justifica- 
tion—  Interpretation  of  English  Trades  Disputes  Act  of  1906.  —  A 
stevedores'  association,  by  agreement  with  a  dockworkers'  union,  undertook 
to  maintain  union  conditions  and  rates  of  pay,  while  the  dockworkers  agreed 
to  protect  the  stevedores  in  maintaining  a  scale  of  charges  to  customers,  by 
refusing  to  work  for  any  stevedore  who  undercut  the  accepted  rates.  The 
plaintiff,  a  stevedore,  maintained  union  conditions  for  his  workmen  but  re- 
fused to  join  the  association,  and  charged  less  than  the  association's  rates  to 
shipowners.  The  defendants,  three  stevedores  and  three  union  officials, 
therefore  induced  his  men  to  strike,  in  violation  of  their  contracts.  The 
Trades  Disputes  Act  of  1906,  6  Edw.  VII,  c.  47,  §  3,  establishes  a  defense  to 
this  type  of  action  if  the  acts  complained  of  are  done  "in  contemplation  or 
furtherance  of  a  trade  dispute."  Section  5  (3)  then  defines  a  trade  dispute  as 
"any  dispute  between  employers  and  workmen,  or  between  workmen  and 
workmen,"  connected  broadly  with  conditions  or  terms  of  employment.  The 
jury  found  that  this  was  a  dispute  between  employers,  and  that  the  dock- 
workers  were  "brought  in  to  assist"  the  stevedores'  association.  Held,  that 
this  was  not  a  "trade  dispute"  under  the  act.  Long  v.  Larkin,  [1914]  2  Ir. 
K.  B.  285  (C.  A.). 

If  one  man  joins  another  in  a  dispute  with  a  third  party,  it  seems  to 
follow  that  a  dispute  arises  between  him  and  the  third  party.  But  the  gist  of 
the  decision  in  the  principal  case  is  that  if  workmen  take  sides  in  a  quarrel 
between  employers,  they  are  not  necessarily  engaged  in  a  dispute  with  employ- 
ers. The  vice  of  the  court's  interpretation  of  the  act  is  that  it  seeks  in  the 
origin  and  motive  of  the  dispute,  not  in  the  fact  of  its  existence,  the  defense 
accorded  by  the  statute.  Only  a  year  before,  the  English  Court  of  Appeal 
reached  substantially  the  opposite  conclusion,  and  held  that  if  a  strike  is 
called,  the  fact  that  it  is  inspired  by  iU  will  does  not  overthrow  the  statutory 
defense.  DalUmore  v.  Williams,  30  T.  L.  R.  432.  Even  if  one  accepts  the 
interpretation  put  on  the  statute  in  the  principal  case,  it  is  hard  to  see  how 
the  facts  warranted  the  conclusion  that  the  dockworkers  were  merely  med- 
dhng  in  the  stevedores'  dispute,  since  their  own  wage  scale  depended  on  their 
preserving  the  integrity  of  the  joint  agreement.  One  is  led  to  suspect  that 
judicial  hostility  to  the  policy  of  the  statute  had  some  part  in  the  result.  See 
Conway  v.  Wade,  [1908]  2  K.  B.  844,  855;  [1909]  A.  C.  506,  510.  The  decision 
has  more  than  local  significance,  as  similar  questions  may  arise  under  the  so- 
called  Clayton  Act,  passed  by  Congress,  October  16,  1914,  which  restricts 
the  use  of  injunctions  in  certain  cases  arising  out  of  labor  disputes.  63  d  Con- 
gress, Public  Act,  No.  212,  §  20. 

Trade  Marks  and  Trade  Names  —  Protection  Apart  from  Statute  —    y 
Audible  Similarity  Without  Fraudulent  Intent.  —  The  plaintiff  sold  a  ^^ 

brand  of  cigars  called  "  B.  &  M."  The  defendants  sold  a  cigar  named  "  P.  &  M. "  IU ' 
and  had  recently  extended  their  trade  into  the  territory  where  the  plaintiff 
operated.  The  plaintiff  asks  an  injunction  against  the  use  of  this  name,  claim- 
ing that  his  trade  was  being  injured  on  account  of  the  misleading  similarity  in 
the  sound  of  the  names.  It  did  not  appear  that  the  defendants  intended  to 
injure  or  divert  the  plaintiff's  business,  or  that  there  was  any  resemblance  in 
the  boxes  or  labels  of  the  cigars.  Held,  that  the  injunction  will  not  be  granted. 
B.  Payn's  Sons  Tobacco  Co.  v.  Payette,  149  N.  Y.  Supp.  183  (Sup.  Ct.). 

Equity  interferes  to  protect  trade  marks  and  trade  names  against  infringe- 
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ment  in  order  to  prevent  injury  to  the  plaintiff's  business  by  unfair  competi- 
tion. Apollo  Bros.  V.  Perkins,  207  Fed.  530.  See  Hopkins,  Trade  Marks,  2  ed., 
§  19.  It  is  immaterial,  therefore,  whether  the  deceptive  similarity  is  in  the 
sound  or  appearance  of  the  name,  or  in  the  shape  or  color  of  the  package. 
Welsbach  Light  Co.  v.  Adams,  107  Fed.  463.  Moreover,  an  intent  to  injure 
the  plaintiff  need  not  be  shown  ordinarily.  See  Singer  Machine  Mfg.  Co.  v. 
Wilson,  L.  R.  3  A.  C.  376.  But  the  presence  of  such  a  fraudulent  intent  will 
induce  the  courts  to  grant  injunctive  relief  more  readily  in  doubtful  cases,  as 
for  example,  against  the  use  of  the  defendant's  own  name  to  the  injury  of  the 
plaintiff's  business.  International  Silver  Co.  v.  Rodgers  Bros.,  136  Fed.  1019. 
Cf.  Bernhard  v.  Bernhard,  156  App.  Div.  739,  142  N.  Y.  Supp.  94.  In  the 
principal  case,  the  plaintiff  had  no  property  right  in  the  defendants'  trade- 
mark "P.  &  M.,"  the  possibility  of  damage  was  slight,  and  there  was  no  color- 
able imitation  with  intent  to  take  advantage  of  the  plaintiff's  good  will.  Cf. 
International  Silver  Co.  v.  Rodgers  Bros,  supra.  Balancing  all  considerations, 
therefore,  in  the  absence  of  fraud  the  resemblance  did  uot  seem  deceptive 
enough  to  justify  an  injunction. 

Trusts  —  Powers  and  Obligations  of  Trustees  —  Power  of  Court 
TO  Interfere  with  Discretionary  Investments.  —  Certain  funds  were 
given  to  trustees  under  a  settlement,  with  power  to  invest  and  to  vary  invest- 
ments at  their  discretion  among  securities  of  certain  classes.  The  trustees 
placed  some  of  the  fimds  in  a  mortgage  of  leasehold  premises  on  proper 
valuations.  A  later  valuation  revealed  depreciation,  and  the  cestui  que  trust 
on  originating  summons,  without  alleging  any  breach  of  trust,  now  asks 
an  inquiry  whether  the  investment  should  be  continued  or  called  in.  Held, 
that  the  inquiry  will  be  granted.  In  re  D'Epinoix's  Settlement,  [1914]  i  Ch. 
890. 

The  extent  to  which  courts  will  interfere  with  the  discretion  of  trustees  is 
not  definitely  settled  on  the  authorities.  Of  course,  if  the  trustee  exercises 
his  discretion  fraudulently,  or  in  bad  faith,  it  is  clear  that  the  court  will  step 
in.  Portland  v.  Topham,  11  H.  L.  Cas.  32.  But  where  the  trustee  acts  with 
perfect  good  faith,  his  discretion  will  be  respected,  with  certain  limitations. 
Thus  it  is  well  settled  that  courts  will  not  attempt  to  control  a  discretion 
coupled  with  "uncontrollable  authority."  Gisborne  v.  Gisborne,  L.  R.  2  A.  C. 
300.  Nor  will  they  interfere  with  a  simple  discretionary  power,  unconnected 
with  any  duty.  In  re  Courtier,  34  Ch.  D.  136.  But  if  the  power  or  discre- 
tion involves  a  duty,  and  is  meant  to  be  exercised,  its  execdtion  will  be 
enforced.  See  Read  v.  Patterson,  44  N.  J.  Eq.  211,  219;  Lewin,  Trusts,  12 
Eng.  ed.,  p.  766.  Such  a  duty  is  commonly  found  in  cases  where  the  discre- 
tion is  construed  to  cover  some  merely  ministerial  act,  such  as  renewing  an 
investment,  or  in  cases  where  there  is  a  duty  to  sell  or  provide  maintenance, 
with  discretion  as  to  the  time  and  manner.  Mortimer  v.  Watts,  14  Beav. 
616;  Re  Burrage,  62  L.  T.  R.  752;  Ransome  v.  Burgess,  L.  R.  3  Eq.  773.  The 
principal  case  illustrates  a  tendency  to  extend  the  power  of  the  courts  to  con- 
trol discretion,  and  the  decision  is  to  be  sustained  because  of  the  trustee's  duty 
to  the  beneficiaries  to  exercise  sound  judgment  concerning  investments,  in 
spite  of  the  discretion  vested  in  him. 

Trusts  —  Resulting  Trusts  —  Distribution  Among  Subscribers  to 
a  Fund  Raised  by  Subscription.  —  An  unexpended  balance  of  the  fund 
raised  for  the  relief  of  Balkan  War  sufferers  was  left  in  the  hands  of  the  British 
Red  Cross  Society  at  the  termination  of  the  war.  An  originating  summons 
was  issued  to  determine  whether  it  should  be  divided  among  the  subscribers 
in  proportion  to  their  subscriptions,  or  whether  the  last  subscribers  should 
be  paid  in  full.    Held,  that  it  should  be  divided  among  all  the  subscribers  in 
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proportion  to  their  subscriptions,  irrespective  of  date.    In  re  British  Red  Cross 
Balkan  Fund,  [1914]  2  Ch.  419. 

For  a  discussion  of  the  principles  involved,  with  particular  reference  to  the 
bearing  of  the  rule  in  Clayton's  Case  on  the  question,  see  Notes,  p.  193. 

War  —  Prize  —  Capture  :  Rights  of  Neutral  Mortgagees  and 
Shareholders.  —  In  a  suit  for  the  condemnation  of  a  German  steamship 
captured  while  flying  the  German  flag  by  a  British  warship,  claims  were  pre- 
sented by  neutral  mortgagees  and  by  British  and  neutral  shareholders  in  the 
German  company  which  owned  the  vessel.  Held,  that  these  claims  will  not  be 
recognized.    The  Marie  Glaeser,  137  L.  T.  J.  468,  49  L.  J.  545  (Prize  Court). 

In  time  of  war  a  vessel  is  often  regarded  as  having  a  character  distinct  from 
that  of  its  owners.  Thus,  under  the  Anglo-American  doctrine  which  for  pur- 
poses of  maritime  capture  makes  trade  domicile  in  war  rather  than  political 
nationality  the  test  of  enemy  character,  the  ships  of  a  citizen  engaged  in  trade 
in  enemy  country,  and  a  fortiori  when  the  enterprise  is  incorporated  there,  are 
treated  as  enemy  ships.  The  Friejidschaft,  4  Wheat.  (U.  S.)  105.  See  The 
Portland,  3  C.  Rob.  41,  42,  44;  2  Westlake,  International  Law,  2  ed., 
p.  164.  Even  where  this  trade  domicile  in  war  is  not  recognized,  an  increasing 
tendency  to  emphasize  the  nationality  of  the  flag  carried  produces  a  like  result 
through  the  personification  of  the  vessel  itself.  See  2  Westlake,  Interna- 
tional Law,  2  ed.,  p.  169.  The  flag's  lawful  use  is  symbolical  of  a  definite 
commitment  to  the  protection  of  one  nation.  If  such  protection  fails,  the 
poHtical  character  of  its  owner  is  rightly  of  no  avail.  The  Danckebaar  Afri- 
kaan,  i  C.  Rob.  107.  In  the  principal  case,  therefore,  the  shareholders  must 
lose  on  any  theory.  The  rights  of  the  mortgagees  are  also  properly  disregarded, 
as  are  the  claims  of  all  lienholders,  for  however  slight  may  be  their  power  to 
determine  the  vessel's  flag,  they  have  accepted  it  and  enlisted  its  protection. 
The  Hampton,  5  WaU.  (U.  S.)  372;  The  Battle,  6  Wall.  (U.  S.)  498;  The  Nigretia, 
Takahashi,  International  Law,  p.  551;  The  Tobago,  5  C.  Rob.  218.  Possibly 
the  most  fundamental  explanation  of  all  is  the  vital  policy  against  having  a 
prospective  prize  snatched  away  because  of  an  unsuspected  lien.  For  other- 
wise there  would  be  a  dearth  of  captures. 

Wills  —  Execution  —  Attestation:  What  is  Attested  under  Statute 
of  Frauds.  —  The  testator,  after  signing  the  instrument,  presented  it  to  the 
attesting  witnesses  as  his  will,  but  kept  it  so  folded  that  they  had  no  oppor- 
tunity to  see  his  signature.  The  Massachusetts  statute  was  similar  to  the 
Statute  of  Frauds,  and  provided  that  a  will  must  be  signed  by  the  testator  and 
"attested  and  subscribed  in  his  presence  by  three  or  more  competent  wit- 
nesses." Held,  that  the  will  is  not  properly  attested.  Nunn  v.  Ehlert,  106 
N.  E.  163  (Mass.). 

This  decision  settles  the  Massachusetts  law  in  accord  with  a  dictum  de- 
livered by  Mr.  Justice  Gray.  See  Chase  v.  Kittredge,  11  All.  (Mass.)  49,  63. 
Most  authorities,  however,  in  jurisdictions  where  statutes  similar  to  the 
Statute  of  Frauds  govern  testamentary  disposition,  have  reached  the  opposite 
result,  on  the  ground  that  the  statute  does  not  require  that  the  signature  of 
the  testator  be  attested,  but  merely  that  the  will  be  attested  as  the  testator's 
act.  Ellis  V.  Smith,  i  Ves.  Jr.  11;  White  v.  Trustees  of  the  British  Museum, 
6  Bing.  310;  Dougherty  v.  Crandall,  168  Mich.  281,  134  N.  W.  24.  Under  the 
Wills  Act  it  is  required  that  the  signature  be  "made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses."  i  Vict.  c.  26,  §  9.  With 
such  a  provision  it  seems  clear  that  the  signature  must  be  attested,  and  ac- 
cordingly it  has  been  held  that  if  the  witnesses  have  no  opportunity  to  see  the 
signature,  as  for  example,  if  it  is  covered  by  a  blotter,  the  instrument  is  not 
properly  executed.    In  the  Goods  of  Gunstan,  7  P.  D.  102.     Cf.  Daintree  v. 
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Fasulo,  13  P.  D.  67.  To  reach  this  same  conclusion  in  the  absence  of 
such  a  provision  is  a  desirable  result,  scarcely  justified  by  previous  interpreta- 
tion of  the  Statute  of  Frauds,  but  founded  upon  the  sound  reason  that  in  re- 
quiring the  attesting  of  a  will  the  statute  meant  that  all  essentials  to  a  valid 
will  be  witnessed,  including  the  testator's  signature.  See  Ellis  v.  Smithy 
supra. 

Wills  —  Mutual  Wills  —  Revocability.  —  A  husband  and  wife,  whose 
property  consisted  chiefly  of  a  joint  tenancy  in  leaseholds,  executed  wills  found 
by  another  court  to  be  mutual.  After  the  husband's  death,  the  wife  executed 
a  new  will  altering  her  previous  will.  The  plaintiffs  propounded  the  later 
will  and  the  defendants  claimed  under  the  earlier.  Held,  that  the  later  will 
must  be  probated.    Walker  v.  Gaskill,  49  L.  J.  456  (Prob.  Div.). 

Where  a  will  is  the  result  of  fraud  the  probate  court  has  jurisdiction  to  set  it 
aside,  and  equity  will  ordinarily  not  be  called  upon  to  give  relief.  Case  of 
Broderick's  Will,  21  Wall.  (U.  S.)  503;  Allen  v.  M'Pherson,  i  H.  L.  Cas.  191. 
But  where  the  will  is  made  in  violation  of  a  promise  to  devise  or  to  die  intes- 
tate, it  must  be  recognized  as  the  will  of  the  testator  by  the  probate  court. 
The  remedy  is  then  in  equity.  Ridley  v.  Ridley,  34  Beav.  478;  Kundinger  v. 
Kundinger,  150  Mich.  630,  114  N.  W.  408;  Taylor  v.  Mitchell,  87  Pa.  518; 
Jones  V.  Abbott,  228  111.  34,  81  N.  E.  791.  Equity  cannot  order  a  new  will  or 
cancel  the  old,  and  so  the  relief  is  not  precisely  specific  performance.  Nor  is  it 
exactly  a  constructive  trust  remedy,  for  the  measure  of  damages  is  not  the 
enrichment  of  the  estate  or  its  wrongful  beneficiaries,  but  what  the  prom- 
isee would  have  received.  Courts  and  text-books,  however,  use  the  language  of 
both  remedies.  See  Bolman  v.  Overall,  80  Ala.  451,  455,  2  So.  624,  626; 
Burdine  v.  Burdine,  98  Va.  515,  519,  36  S.  E.  992,  993.  See  Gardner,  Wills, 
p.  85  et  seq.  The  finding  that  wills  are  in  fact  mutual  is  equivalent  to  the 
finding  of  a  contract  to  make  wills,  and  equity  would  therefore  exercise  this 
peculiar  jurisdiction  in  the  nature  of  specific  performance  in  the  principal 
case,  if  called  upon.  Dufour  v.  Pereira,  i  Dick.  419;  Bower  v.  Daniel,  198  Mo. 
289,  95  S.  W.  347.  See  Story,  Equity  Jurisprudence,  13  ed.,  §  785; 
I  Jarman,  Wills,  6  Eng.  ed.,  pp.  41-42.  It  is  this  jurisdiction  which  accounts 
for  the  loose  expression  that  mutual  wills  are  "irrevocable  in  equity."  It 
should  be  noted,  however,  that  some  courts,  on  the  facts,  are  as  reluctant  ta 
find  mutual  wills  as  they  are  to  find  a  simple  contract  to  devise.  Lord  Walpole 
v.  Lord  Orford,  3  Ves.  Jr.  402;  Edson  v.  Parsons,  155  N.  Y.  555,  50  N.  E.  265;. 
Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  E.  118. 
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The  Minimum  Wage.    By  Rome  G.  Brown.    Minneapolis:    The  Review 
PubHshing  Company.     1914.    pp.  xv,  98. 

This  is  a  significant  Httle  volume.  It  is  another  illustration  of  the  tendency 
to  deal  with  constitutional  questions  realistically  and  not  as  though  they  were 
a  jejune  branch  of  metaphysics.  Less  than  four  years  ago  the  New  York 
Court  of  Appeals,  after  paying  a  passing  tribute  to  the  irrelevance  of  the  eco- 
nomic and  sociologic  data  with  which  the  Workmen's  Compensation  Law  was 
sought  to  be  justified  by  the  Wainwright  Commission,  turned  to  the  "purely 
legal"  phases  of  the  controversy.     Now  Mr.  Brown,  one  of  the  leaders  of  the 
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Middle  West  bar,  discusses  the  economic  and  ethical  aspects  of  the  minimum 
wage  proposal  as  indispensable  factors  in  determining  the  "purely  legal" 
constitutional  issue.  This  change  of  the  method  of  approach  is  perhaps 
the  single,  most  vital,  contribution  of  constitutional  law  during  the  last 
few  years,  —  the  growing  recognition  on  the  part  of  bar  and  bench  that  the 
constitutional  questions  raised  by  social  legislation  are  not  to  be  determined 
by  mechanical,  immutable  standards,  but  involve  social  philosophy,  conscious 
or  unconscious,  and  must  be  decided  in  relation  to  the  evidence  and  claims 
urged  by  the  other  social  sciences. 

The  Workmen's  Compensation  Law  has  become  practically  an  accepted 
commonplace  of  our  legislation,  either  through  necessary  state  constitutional 
amendments  or  through  a  temper  of  interpretation  different  from  that  of  the 
New  York  Court  of  Appeals.  The  most  immediate  contentious  piece  of 
legislation  is  the  minimum  wage  proposal.  Ten  states  have  already  enacted 
a  measure  in  one  form  or  another,  ranging  from  the  Massachusetts  law,  which 
merely  calls  for  publicity  of  the  findings  of  the  Minimimi  Wage  Commission 
without  compulsory  enforcement  of  such  findings,  to  the  very  crude  form  of 
the  Utah  statute  which,  for  all  female  workers,  fixes  a  flat  legislative  wage; 
and  in  a  number  of  states  commissions  are  at  work  to  report  on  the  proposal. 
The  Oregon  law  has  been  sustained  by  its  Supreme  Court  (see  Stettler  v.  O^Hara, 
139  Pac.  743,  28  Harv.  L.  Rev.  89),  and  the  case  is  now  before  the  Supreme 
Court  of  the  United  States. 

Mr.  Brown  is  immediately  concerned  with  the  Minnesota  law,  but  with 
characteristic  thoroughness  he  examines  the  underlying  theories  of  this  social 
measure,  makes  some  reference  to  foreign  experience  (though  nothing  like 
the  evidence  that  can  be  marshalled),  and  then  considers  what,  to  him,  are 
controlling  constitutional  objections  to  this  legislation,  and  particularly  in  its 
Minnesota  form.  Mr.  Brown's  elaborate  attack  really  reduces  itself  to  a  con- 
ception as  to  the  limitations  of  the  Fourteenth  Amendment  which  the  Supreme 
Court  of  the  United  States  in  its  recent  decisions  has  refused  to  set.  Our 
author  discusses  decisions  like  the  Midler  Case  (208  U.  S.  412)  and  Noble  State 
Bank  V.  Haskell  (219  U.  S.  104)  with  a  meticulous  accuracy  of  the  specific 
facts  of  the  cases  but  one  which  quite  dwarfs  the  underlying  constitutional 
attitude  of  the  court.  The  Supreme  Court,  in  effect,  has  said  that  the  Con- 
stitution does  not  throw  upon  the  Court  the  duty  of  deciding  between  con- 
testing economic  and  social  claims  that  may  be  urged  with  plausibility  in 
regard  to  practically  every  piece  of  legislation.  What  the  Constitution  does 
is  to  leave  a  large  margin  for  legislative  experimentation.  That  is  precisely 
one  of  the  reasons  for  the  existence  of  a  legislature,  —  to  gain  social  knowledge 
through  experience  by  using  an  invention  like  the  minimum  wage,  which  has 
as  much  accredited  hope  behind  it  as  that  proposal  has.  Does  Mr.  Brown 
really  think  that  it  is  constitutional  to  create  administrative  machinery,  such 
as  is  devised  by  the  Massachusetts  Minimum  Wage  Law,  in  order  to  ascertain 
the  necessary  cost  of  healthful  living  for  laborers,  to  make  public  such  a  find- 
ing, and  to  bring  upon  employers  the  coercive  influence  of  pubHcity;  but  that 
it  is  unconstitutional  to  go  one  further  step  and  enforce  by  legal  means  such 
a  finding,  at  the  pain  of  compelling  an  industry  to  go  out  of  business  which 
is  not  sufficiently  efficient  to  pay  its  employees  enough  to  sustain  them  in 
health?  Does  Mr.  Brown  really  think  that  the  state  has  not  an  interest  in 
the  fact  that  more  than  sixty  per  cent  of  women  employed  in  a  given  indus- 
try are  employed  at  a  wage  below  six  dollars  a  week,  when  necessary  human 
subsistence  cannot  be  had  at  less  than  eight  dollars  a  week,  —  an  interest, 
that  is  to  say,  which  rises  to  the  legislative  level? 

The  truth  is,  Mr.  Brown  thinks  such  a  situation  must  be  met  exclusively  by 
different  forms  of  state  interference  (see  pp.  22-26);  the  legislatures  which  have 
passed  the  minimum  wage  laws  think  otherwise.    Mr.  Brown  thinks  there  is 
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an  absolute  "  thou-shalt-not "  against  trying  the  experiment.  He  thinks  so 
because  he  is  permeated,  despite  his  concessions,  by  certain  economic  theories 
which  no  longer  have  the  absolute  sway  that  he  thinks  they  have.  His  pages 
are  full  of  talk  about  "natural"  and  "inexorable"  laws  of  supply  and  demand. 
The  present  economic  and  social  thinking  and  action  are  less  sure  that  the 
long-established  is  necessarily  the  inexorable.  In  this  economic  controversy 
Mr.  Brown  is  asking  our  courts  to  take  sides.  To  the  extent  that  he  thinks 
the  Constitution  incorporates  any  specific  economic  theory,  to  this  extent  he 
would  make  of  the  Constitution  a  more  temporal  and  more  partisan  docmnent 
than  it  is.  If  his  point  of  view  prevailed,"  a  constitution,  instead  of  embody- 
ing only  relatively  fundamental  rules  of  right,  as  generally  understood  by  all 
English-speaking  communities,  would  become  the  partisan  of  a  particular  set 
of  ethical  or  economic  opinions,  which  by  no  means  are  held  semper  ubigue  et 
ah  omnibus.^'  (Mr.  Justice  Holmes,  in  Oiis  v.  Parker,  187  U.  S.  606,  609). 
Fortunately  a  larger  view  of  the  Constitution  is  prevailing.  So  far  as  constitu- 
tional law  is  concerned,  at  all  events,  we  are  getting  away  from  the  notion  that 
the  commandments  were  given  to  Moses  at  Manchester.  f.  f. 


Oxford  Studies  in  Social  and  Legal  History.  Edited  by  Paul  Vinogra- 
doff .  Vol.  IV.  The  History  of  Contract  in  Early  English  Equity.  By 
W.  T.  Barbour.  The  Abbey  of  Saint-Bertin  and  Its  Neighborhood,  900- 
1350.  By  G.  W.  Coopland.  Oxford:  The  Clarendon  Press.  1914. 
pp.  vii.  236,  166. 

The  first  of  these  two  essays  furnishes  the  legal  contribution  to  the  fourth 
volume  of  Professor  Vinogradoff's  series.  Herein  Professor  Barbour  discusses 
the  history  of  contract  in  chancery  in  the  fifteenth  century,  based  on  an  original 
investigation  in  the  petitions  to  the  chancellor  in  the  PubHc  Record  Office. 
This  discussion  is  preceded  by  a  brief  review  of  contract  at  common  law.  He 
has,  of  course,  not  been  able  to  examine  the  some  300,000  petitions  and 
cases  from  Richard  11.  to  the  early  years  of  Henry  VIII.,  but  has  made  a 
judicious  selection  and  has  printed  a  number  of  them  in  the  appendix.  The 
treatment  consists  of  a  careful  classification  of  the  instances  in  contract  in 
which  the  chancellor  took  jurisdiction.  The  classification  of  the  petitions  is 
as  follows:  Petitions  brought  in  chancery  despite  the  existence  of  a  remedy  at 
common  law  in  theory;  relating  to  obligations  under  seal;  for  the  recovery  of 
debts;  for  the  recovery  of  personal  property;  against  vendors  of  chattels; 
against  vendors  of  lands;  marriage  settlements;  partnership;  agency;  guar- 
antee and  indemnity;  general.  His  generalization,  stated  with  some  hesi- 
tancy, is  that  the  chancellor  did  not  confine  his  jurisdiction  in  enforcing  parol 
agreements  to  cases  where  there  was  a  tort  to  the  plaintiff  or  unjust  enrichment 
of  the  defendant,  as  Professor  Ames  has  suggested.  Rather,  the  chancellor 
asked  whether  the  promisor  had  made  such  a  promise  as  in  reason  and  con- 
science he  ought  to  perform.  A  bare  promise  was  perhaps  not  enough  without 
more.  His  inquiry  was  whether  the  enforcement  of  the  promise  would  further 
some  general  interest.  Herein  the  attitude  was  the  reverse  of  the  contempo- 
rary common  law,  which  looked  primarily  at  the  promisee  and  compelled  him 
to  show  facts  amounting  to  a  deceit. 

That  the  chancellor  acted  with  a  very  free  hand  in  granting  early  petitions 
in  accordance  with  a  good  conscience,  is  clear  from  the  calendars  and  early 
reports.  Petitions  were  fashioned  for  widely  different  reasons;  compare  the 
petition  in  Dodd  v.  Browning  (i  Cal.  Proc.  Chan,  xiii.,  Temp.  Henry  V.),  where 
the  petitioner  asked  for  relief  as  an  old  servant  of  the  chancellor.    Relief  granted 
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must  have  varied  greatly  with  each  chancellor.  "Equity  is  according  to  the 
conscience  of  him  that  is  chancellor,  and  as  that  is  larger  or  narrower  so  is 
equity."  ^  Many  carefully  collected  precedents  brought  to  light  by  Professor 
Barbour  demonstrate  this;  as  well  as  the  very  difficulties  which  he  has  con- 
fessedly met  in  framing  any  generalization  to  show  a  systematic  equity  juris- 
diction in  the  fifteenth  century.  It  is  a  gain  to  the  study  of  legal  history  that 
so  thorough  an  investigator  as  Professor  Barbour  has  found  time  to  explore 
the  mass  of  early  chancery  proceedings  and  bring  to  light  so  much  unpub- 
lished material. 

Mr.  Coopland  has  traced  in  the  second  essay,  which  furnishes  the  eco- 
nomic contribution  to  the  Studies,  the  details  of  the  advent  of  peasant  colonists 
in  a  district  of  Northern  France  with  its  center  at  St.  Omer,  just  south  of  Calais 
and  Dunkirk,  and  the  process  by  which  they  gradually  acquired  holdings  almost 
amounting  to  ownership.  The  chief  value  of  the  investigation  consists  in  the 
exact  data  upon  which  the  generalizations  are  based.  The  labor  has  been  per- 
formed just  in  time.  It  is  unlikely  that  in  the  future  this  region  will  yield 
much  fruit  for  patient  and  careful  investigators  of  the  exact  basis  of  economic 
theory  such  as  Mr.  Coopland.  j.  w. 


Criminology.  By  Baron  Raffaele  Garofalo.  Translated  from  the  first  Italian 
and  the  fifth  French  editions.  By  Robert  W.  Millar.  Boston:  Little, 
Brown  and  Company.     1914.    pp.  xl,  478. 

This  entire  book  may  be  summed  up  as  an  attempt  to  make  the  form  of  re- 
pression fit  the  criminal.  It  is  the  criminal,  not  his  act,  that  threatens  society. 
The  deed  is  but  evidence  of  the  character  of  the  doer  who  is  the  real  danger, 
and  whom  society  must  suppress.  The  ideas  of  punishment,  of  public  ven- 
geance, of  intimidation  of  others,  —  these,  though  important,  are  subordinate 
to  the  idea  of  social  necessity.  Nor  is  the  danger  measured  by  the  moral  re- 
sponsibility of  the  criminal,  as  is  assumed  by  the  present  law.  Indeed,  since 
all  criminals  are  but  the  product  of  heredity  and  environment,  a  logical  appli- 
cation of  this  test  would  empty  our  penitentiaries.  The  real  problem  is  to 
assort  the  criminals  according  to  the  dangers  they  represent.  To  this  task  Garo- 
falo brings  the  great  practical  experience  that  he  has  obtained  as  lawyer,  prose- 
cutor, judge,  and  lawmaker.  The  first  two  classes  are  the  insane,  and  the  legal 
or  conventional  offenders.  These  are,  theoretically,  easy  to  distinguish,  and, 
presumably,  easily  disposed  of.  Garofalo's  greatest  contribution  is  the  third 
class,  the  natural  criminal. 

The  natural  criminal  is  a  moral  delinquent,  marked  by  a  partial  or  total 
absence  of  those  usual  feelings  of  pity  for  the  suffering  of  others,  or  respect  for 
their  property.  Garofalo  has  no  patience  with  the  sick-man  theory,  or  the 
fallen-angel  theory.  Natural  criminals  are  not  normal  men  afflicted  by  disease 
in  the  literal  sense,  nor  are  they,  like  the  Pirates  of  Penzance,  "good  men  who 
have  gone  wrong."  It  is  impossible  for  Mr.  Hyde  to  be  also  Dr.  Jekyl.  He 
is  an  anomaly  of  nature,  and  society  must  pursue  nature's  own  remedy,  — 
ehmination.  But  since  even  natural  criminals  vary  in  their  degrees  of  in- 
adaptability, the  means  of  repressing  them  must  also  vary.  In  a  draft  of  an 
international  penal  code  which  Garofalo  submits,  he  suggests  such  means  as  the 
deprivation  of  rights,  interment  in  over-seas  penal  colonies,  marooning,  and 
the  death  penalty.  He  also  recommends  compensation  to  the  victim  and 
compulsory  labor  to  insure  it. 

1  Selden,  Table  Talk;  Equity. 
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Such,  in  brief,  are  Garofalo's  ideas.  We  may  not  acquiesce  in  all  his  con- 
tentions, we  may  even  wonder  how  many  of  us,  if  subjected  to  powerful  temp- 
tation, would  escape  the  brand  of  Mr.  Hyde.  Yet  we  cannot  but  feel  that  his 
division  into  natural  and  legal  criminals  has  a  sound  basis.  So  felt  even  the  old 
strict  lawyers  with  their  malum  in  se  and  malum  prohibitum.  For  them, 
however,  the  distinction  was  chiefly  a  source  of  intellectual  delight,  without 
practical  effect  in  any  field  but  Agency.  To  Garofalo  the  difference  means 
a  fundamental  change  in  the  treatment  of  criminals. 

The  treatment  itself,  however,  is  more  limited  than  the  book's  title  indi- 
cates. Like  most  positivistic  treatises,  Garofalo's  plan  is  suggestive  of  a 
garbage  system,  a  method  of  carting  off  the  filth  after  it  has  accumulated. 
The  immediate  need  of  this  is  great,  and  it  is  of  capital  importance  as  a  pre- 
ventive measure.  But  the  book  contains  only  incidental  references  to  those 
social  forces  that  produce  the  criminal  or  mould  his  ancestry.  Within  its 
scope,  however,  the  book  is  an  excellent  introduction  to  criminology.  Written 
by  a  lawyer,  it  makes  an  especially  good  beginning  for  lawyers  and  law  stu- 
dents. It  reads  easily,  due  to  the  translator's  success  in  expressing  the  au- 
thor's thought  rather  than  his  language.  Its  moderate  tone  and  practical 
nature  make  it  good  preparation  for  the  audacious  theorizing  of  Lombroso 
and  the  brilliant  ingenuity  of  Tarde.  h.  b.  e. 


Workmen's  Compensation  and  State  Insurance  Law.  By  Harry  B.  Brad- 
bury. Second  Edition.  In  two  volumes.  New  York:  Banks  Law  Pub- 
lishing Company.     19 14.    pp.  Ixxxii,  2476. 

This  work  consists  of  two  parts,  of  approximately  equal  length.  The  first 
part  is  a  systematic  treatise,  and  the  second  gives  in  full  the  text  of  the  statutes. 
The  treatise  begins  with  an  introductory  chapter  covering  the  theory  and 
history  of  workmen's  compensation  acts,  and  then  passes  to  a  discussion  of  the 
more  important  questions  to  which  the  acts  have  given  rise,  —  among  others, 
the  abolition  of  the  old  defenses,  the  persons  to  whom  the  acts  apply,  the 
manner  of  electing  to  profit  by  the  acts,  what  injuries  "arise  out  of"  and  "in 
the  course  of"  the  employment,  the  liability  for  injuries  to  workmen  of  con- 
tractors and  sub-contractors,  medical  attention,  funeral  expenses,  death 
benefits,  disability  benefits,  wages  as  the  basis  of  compensation,  and  procedure. 
As  to  each  topic,  the  plan  is  to  discuss  the  matter  generally,  then  state  deci- 
sions, and  then  indicate  briefly  the  various  statutory  provisions.  The  decisions 
include  those  of  the  courts  and  those  of  industrial  commissions  and  the  like. 
Where  procedure  is  dealt  with,  forms  are  given.  In  short,  the  treatise  part  of 
the  work  bears  in  mind  throughout  the  needs  of  the  practitioner.  The  other 
part  presents  in  full  the  federal  workmen's  compensation  acts,  the  workmen's 
compensation  acts  of  the  several  states,  the  workmen's  compensation  acts  of 
the  several  Canadian  provinces,  the  British  workmen's  compensation  act  of 
1906  and  national  insurance  act  of  191 1,  and  the  German  workmen's  insurance 
code  of  1 9 13.  Thus  for  either  practical  or  scholarly  purposes  the  collection  of 
.texts  furnishes  a  substantial  basis.  The  work  attempts  to  include  all  amend- 
ments up  to  January  i,  19 14;  and  in  several  instances  it  contains  matter  of  a 
still  later  date.  The  plan,  as  has  been  indicated,  includes  the  features  most 
useful  to  a  practitioner  or  to  a  member  of  a  commission  charged  with  framing 
or  administering  a  compensation  law;  and  the  plan  has  been  carried  out  with 
a  care  that  inspires  confidence.  Although  the  work  is  prepared  for  practi- 
tioners or  for  persons  having  a  special  interest,  the  introductory  chapter  should 
prove  attractive  to  any  student  of  law.  e.  w. 
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Good  Will,  Trade-marks,  and  Unfair  Trading.    By  Edward  S.  Rogers. 
Chicago:  A.  W.  Shaw  Company.     1914.    pp.  288. 

"Good  will  is  that  which  makes  to-morrow's  business  more  than  an  acci- 
dent. It  is  the  reasonable  expectation  of  future  patronage  based  on  past  satis- 
factory dealings." 

The  first  twelve  chapters,  introduced  in  this  way,  give  sound  counsel  on 
choosing  and  acquiring  those  devices  which  make  good  will  by  "helping  the 
public  to  identify  your  product,"  —  trade-marks,  trade-names,  trade-dress. 
Speculation  where  ideas  are  capital  is  naturally  an  alluring  subject,  which  is 
here  treated  with  sympathy,  and  with  good  sense  as  well. 

The  rest  of  the  book  is  on  "Defending  a  business  from  imfair  competition." 
This,  too,  is  lively  reading,  brightened  by  frequent  pictures  of  the  mark  in- 
fringed and  the  mark  infringing,  printed  side  by  side.  "It  is  not  a  law  book," 
says  the  preface.  It  is  published  with  the  declared  purpose  of  helping  to  mini- 
mize infringement;  and  the  author  is  so  impatient  of  anything  that  suggests 
unfairness  or  imperils  an  established  good  will  that  he  has  to  stop,  now  and 
then,  and  admit  that  the  courts  have  not  come  so  far.  Where  this  occurs, 
notably  in  discussing  cases  of  alleged  infringement  by  a  man's  use  of  his  own 
surname,  and  cases  of  agreements  designed  to  restrict  price-cutting,  the  treat- 
ment is  not  such  as  to  win  the  mind  of  a  lawyer  who  has  read  the  decisions  of 
the  United  States  Supreme  Court  on  these  subjects.  But  as  a  guide  book 
through  trade's  fairyland,  showing  the  paths  that  lead  to  that  pot  of  gold, 
good  will,  the  work  deserves  all  praise.  A.  R.  c. 


Manual  of  Federal  Procedure.    By  Charles  C.  Montgomery,  B.A.,  LL.B. 
San  Francisco:  Bancroft- Whitney  Company.     1914.    pp.  viii,  1057. 

In  this  work  the  author  has  given  to  the  practitioner  in  one  small  volume  a 
handy  guide  to  the  rules  and  forms  of  procedure  in  the  federal  courts.  The 
book  is  no  more  than  it  purports  to  be,  a  manual,  and  hence  of  small  interest 
to  the  student;  but  its  convenient  arrangement  and  workable  index,  together 
with  its  handy  bulk,  make  it  a  valuable  ready  reference  work  for  office  and 
court  room.  It  includes  many  forms,  with  suggestions  as  to  the  steps  to  be 
taken  in  the  ordinary  law,  equity,  or  criminal  case,  which  should  be  of  con- 
siderable value  to  the  young  practitioner. 

Besides  a  well-arranged  manual  of  procedure,  with  copious  citations  of  au- 
thority and  quotations  from  the  new  Judicial  Code,  other  statutes  on  procedure, 
and  court  rules,  the  book  contains  in  an  appendix  the  full  text  of  the  Judicial 
Code,  together  with  numerous  statutes  on  procedure  not  included  in  the  new 
code,  as  well  as  the  rules  of  the  Supreme  Court,  the  Circuit  Courts  of  Appeals, 
and  the  new  federal  equity  rules,  all  carefully  indexed. 


The  Criminal  Justice  Administration  Act,  1914.    By  Neville  Anderson. 
London:  Stevens  and  Haynes.     1914.    pp.  126. 

Selden  Society.    Volume  XXX.    Select  Bills  in  Eyre.    Edited  by  William 
Craddock  Bolland.    London:  Bernard  Quaritch.     1914.    pp.  Ixiii,  198. 

The  Doctrine  of  Judicial  Review.    By  Edward  S.  Corwin.    Princeton: 
Princeton  University  Press.     1914.    pp.  vii,  177. 
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The  Juvenile  Court  and  the  Community.  By  Thomas  D.  Eliot.  New  York: 
The  Macmillan  Company.     1914.    pp.  xv,  234. 

Property  and  Contract  in  their  Relations  to  the  Distribution  of 
Wealth.  Volumes  I  and  11.  By  Richard  T.  Ely.  New  York:  The 
Macmillan  Company.     1914.     pp.  xlvii,  474;  vii,  521. 

Memoir  and  Addresses  of  U.  M.  Rose.  By  George  B.  Rose.  Chicago: 
George  I.  Jones.    1914.    PP-  412. 

Selden  Society.  Volume  XXVI.  Year  Books  of  Edward  II.  Volume  VI. 
4  Edward  II.  Edited  by  G.  J.  Turner.  London:  Bernard  Quaritch. 
1914.    pp.  civ,  228. 
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STATE  LEGISLATION  UNDER  THE 
WEBB-KENYON   ACT 

TN  the  disputed  zone  between  the  police  power  of  the  state  and 
^  federal  authority  over  interstate  commerce,  there  have  been 
few  questions  of  greater  importance  than  that  in  regard  to  the 
regulation  of  intoxicating  liquors.  A  solution  of  the  difficulty 
was  attempted  by  Congress  in  1890,  when  it  passed  the  Wilson 
Act,^  thereby  hoping  to  make  more  effective,  legislation  enacted 
by  the  states  under  their  exclusive  power  to  regulate  manufacture 
and  sale,  but  inoperative  until  shipments  from  without  a  state 
had  reached  the  consignees  and  the  original  packages  had  been 
broken.^  The  force  of  the  federal  statute,  however,  was  seriously 
lessened  when  the  Supreme  Court  of  the  United  States  held  that 
the  words  "upon  arrival"  in  the  Wilson  Act  referred  not  to  state 
lines,  but  to  the  consignee,  and  that  importations  could  not  be 
interfered  with  imtil  they  reached  the  persons  for  whom  intended.' 
A  campaign  by  the  prohibition  interests  for  further  federal  action 
was  immediately  begun,  but  success  was  not  had  imtil  the  early 

^  Act  of  Aug.  8,  1890,  26  Stat,  at  L.  313.  It  provided  that  "all  fermented,  dis- 
tilled, or  other  intoxicating  liquors  or  liquids  transported  into  any  state,  .  .  .  shall, 
upon  arrival  in  such  state  or  territory,  be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory,  enacted  in  the  exercise  of  its  police  power,  to  the  same 
extent  and  in  the  same  manner  as  though  such  liquids  had  been  produced  in  such 
state  or  territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise." 

2  Leisy  v.  Hardin,  135  U.  S.  100  (1890). 

'  Rhodes  v.  Iowa,  170  U.  S.  412  (1898). 
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part  of  1 9 13,  when  Congress  passed  the  so-called  Webb-Kenyon 
Act,  which  prohibits  interstate  shipments  of  liquor  intended  to 
be  used  in  violation  of  the  law  of  destination,  the  theory  being 
that  the  states  may  constitutionally  interfere  with  what  is  not  law- 
ful interstate  commerce,  and  there  will  be  no  federal  impediment 
to  the  enforcement  of  their  local  regulations.^ 

The  constitutional  questions  involved  in  the  Webb-Kenyon 
Act  itself  have  been  discussed  at  length.^  Several  of  the  state 
courts,  moreover,  have  justified  the  law  (although  on  varying 
theories),^  and  while  the  issues  have  not  been  passed  upon  by  the 
Supreme  Court  of  the  United-  States,  little  doubt  exists,  I  take  it, 
that  the  decision  there  will  be  favorable.  The  difficult  questions 
will  arise  when  the  attempt  is  made  to  determine  just  what  local 
regulations  are  valid,  and  the  state  courts,  in  the  several  cases  which 
have  come  before  them,  seem  to  have  had  considerable  difficulty 
in  resting  their  decisions  on  rational  principles.  In  fact,  it  does  not 
appear  that  the  legislation  thus  far  passed  is  very  well  adapted  to 
operate  under  the  federal  statute. 

When  congressional  committees  were  holding  hearings  on  the 
Webb-Kenyon  Bill,  its  advocates  were  not  very  explicit  in  explain- 
ing just  how  they  expected  the  poHce  power  of  the  states  to  be 
made  more  effective.'^  But  it  was  perhaps  the  following  that  they 
chiefly  had  in  mind :  under  search  and  seizure  proceedings,  intoxi- 
cating liquors  intended  to  be  used  in  violation  of  the  law  may,  in 

*  Act  of  March  i,  1913,  37  Stat,  at  L.  699.  It  provides  that  the  transportation 
of  intoxicating  liquor  between  the  states,  "which  said  spirituous,  vinous,  malted, 
fermented,  or  other  intoxicating  liquor  is  intended,  by  any  person  interested  therein, 
to  be  received,  possessed,  sold,  or  in  any  manner  used,  either  in  the  original  package 
or  otherwise,  in  violation  of  any  law  of  such  state,  territory,  or  district  of  the  United 
States,  or  place  non-contiguous  to  but  subject  to  the  jurisdiction  thereof,  is  hereby 
prohibited." 

"  See  the  veto  message  of  President  Taft  and  the  opinion  of  Attorney- General 
Wickersham,  63d  Congress,  ist  Sess.,  Sen.  Doc.  103;  my  paper,  "The  Constitutionality 
of  the  Webb-Kenyon  Bill,"  Cal.  L.  Rev.,  September,  1913;  A.  H.  Kerr,  "The  Webb 
Act,"  Yale  L.  J.,  June,  1913;  W.  T.  Denison,  "States'  Rights  and  the  Webb-Kenyon 
Liquor  Law,"  Col.  L.  Rev.,  April,  1914;  and  the  valuable  notes,  26  Harv.  L.  Rev. 
78  and  533,  and  27  Harv.  L.  Rev.  763. 

•  See,  inter  alia,  State  v,  Grier  and  State  v.  U.  S.  Express  Co.,  infra. 

'  See  Hearings  before  a  Subcommittee  of  the  Committee  on  the  Judiciary,  U.  S. 
Senate,  62d  Congress,  2d  Sess.  (particularly  the  argument  of  F.  S.  Caldwell,  pp. 
130  ff.),  and  Hearings  before  the  Committee  on  the  Judiciary  (Subcommittee  III), 
House  of  Representatives,  6 2d  Congress,  2d  Sess. 
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several  of  the  states,  be  declared  a  nuisance  and  destroyed.^  Up 
to  March  i,  1913,  these  proceedings  were  impossible  as  applied 
to  interstate  shipments,  since  any  interference  with  the  liquor  before 
it  completed  its  journey  and  reached  the  consignee  was  an  inter- 
ference with  valid  interstate  commerce.  Now,  however,  liquors 
may  be  seized,  in  certain  cases,  before  reaching  the  consignee,  if 
the  state  by  appropriate  enactment  so  permits,  and  there  can  be 
no  valid  objection  that  a  federal  right  is  involved:  if  the  liquor  is 
declared  a  nuisance,  it  will  be  because  intended  for  an  unlawful 
purpose  and  the  Webb-Kenyon  Act  will  apply;  if  not  a  nuisance, 
the  courts  will  so  judge  on  the  basis  of  lawful  intent,  which  will 
make  the  proceedings  an  interference  with  legitimate  interstate 
commerce.  There  would  seem,  then,  to  be  little  difficulty  in  this 
method  of  enforcement,  since,  if  sufficiently  large  quantities  of 
liquor  are  shipped  into  dry  territory,  it  is  manifest  that  the  law  is 
to  be  violated.  But  many  of  the  states  have  no  legislation  of 
this  character,  and,  furthermore,  declaring  the  liquor  a  nuisance  is 
not  a  penal  proceeding.  Hence  in  some  jurisdictions  difficulty 
has  been  experienced  in  justifying  legislation  imder  the  Webb- 
Kenyon  Act. 

For  example,  the  Delaware  Court  of  General  Sessions  and  the 
Supreme  Court  of  Delaware  differ  as  to  the  interpretation  of  the 
so-called  Hazel  Law  ^  regulating  the  shipment,  carrying,  and  deliv- 
ery of  liquors  in  local-option  territory.  The  portion  of  the  law 
called  into  question  made  it  unlawful  for  any  common  carrier  or 
liquor  dealer  to  take  into  dry  territory  any  spirituous  liquor,  under 
penalty  for  conviction,  and  the  same  inhibition  was  extended  to 
any  person  bringing  more  than  one  gallon  within  twenty-four  hours 
into  local-option  territory  from  any  point  within  the  state.  In  the 
first  case  under  the  law  the  defendant  was  a  Philadelphia  liquor 
dealer  who  took  some  liquor  across  the  state  line  into  local-option 
territory  for  the  personal  use  of  the  consignee.  The  Court  of  Gen- 
eral Sessions  held  that: 

" .  .  .  as  the  defendant  was  interested  in  the  liquor,  for  the  carrying  of 
which  he  was  indicted,  and  the  same  was  intended  by  him  when  received 

^  This  is  the  case,  for  example,  in  South  Carolina.  See  "Laws  of  the  Various  States 
Relating  to  Intoxicating  Liquors,"  compiled  for  the  use  of  the  House  Committee  on 
the  Judiciary,  1913,  p.  383. 

^  Act  of  April  8,  1913  (27  Del.  Laws,  c.  139). 
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to  be  carried  from  the  state  of  Pennsylvania  into  local-option  territory 
in  the  state  of  Delaware,  that  the  Webb-Kenyon  Act  does  apply,  the  said 
liquor  being  received,  possessed,  or  used  by  the  defendant  in  violation 
of  the  law  of  this  state.  Even  though  the  liquor  was  received  in  another 
state,  its  possession,  as  well  as  the  intention  with  which  it  was  originally 
received,  continued  until  delivery  was  made  in  Delaware.'*  ^^ 

If  it  had  been  established  that  the  sale  took  place  in  Delaware, 
was  prohibited  by  law,  and  was  not  valid  as  being  a  part  of  legiti- 
mate interstate  commerce,  the  decision  would  have  rested  on  dif- 
ferent grounds;   but  the  court  went  so  far  as  to  say  that: 

" .  .  .  the  carrying  of  liquor  by  a  liquor  dealer  from  one  state  into  local- 
option  territory  of  another  state,  for  a  purpose  not  in  itself  unlawful,  is 
within  the  prohibition  of  the  Webb-Kenyon  Law,  when  the  carr3dng  or 
delivery  of  liquor  into  such  territory  is  prohibited  by  the  laws  of  the 
destination  state." 

But  in  Van  Winkle  v.  State  ^^  the  Delaware  Supreme  Court  took 
the  opposite  view  and  declared  the  Hazel  Law  inoperative  so  far 
as  it  applied  to  interstate  shipments  for  valid  purposes. 

The  latter,  it  seems  to  me,  is  the  correct  ruling.  The  Hazel 
Law  prohibits  all  importations  into  local-option  territory,  regard- 
less of  intent  to  violate  state  enactments,  and  is  thus  broader  than 
the  Webb-Kenyon  Act.  It  would  be  competent,  however,  for  the 
state  to  pass  legislation  similar  to  the  federal  statute  and  penalize 
the  importation  of  intoxicants  with  unlawful  intent.  If  the  Webb- 
Kenyon  Law  is  constitutional,  then  penal  legislation  to  the  same 
effect  is  within  the  power  of  the  state.  And  if,  in  the  Delaware 
cases,  the  consignments  had  been  destined  to  be  sold  by  the  con- 
signees in  violation  of  valid  local  laws,  the  Webb-Kenyon  Act 
would  have  applied;  but  the  Hazel  Law,  directed  at  all  interstate 
shipments,  certainly  valid  before  Congress  acted  on  March  i, 
19 13,  is  void  so  far  as  it  interferes  with  the  freedom  of  commerce 
between  the  states  and  cannot  be  sustained  as  an  exercise  of  a 
state's  increased  powers  of  police,  imless  there  is  illegal  intent  under 
a  law  which  the  local  legislature  has  the  power  to  enact.  This  is 
the  view  which  was  adopted  in  considerable  measure  by  the  Ken- 

^°  State  V.  Grier,  88  Atl.  579  (Delaware,  Court  of  General  Sessions,  1913). 
"  91  Atl.  385  (Delaware,  Supreme  Court,  1914). 
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tucky  Court  of  Appeals  when  it  considered  a  statute  of  very  similar 
tenor.^2 

In  Louisville  &"  Nashville  R.  R.  Co.  v.  Cook,^^  the  Supreme  Court 
of  the  United  States  held  inoperative,  when  attempted  to  be  ap- 
plied to  interstate  shipments,  a  statute  of  Kentucky  prohibiting 
the  introduction  into  local-option  territory  of  intoxicating  liquors, 
with  a  few  exceptions. ^^  This,  however,  the  Kentucky  Court  of 
Appeals  said,  did  not  prevent  the  statute  from  ^'becoming  oper- 
ative to  a  transaction  withdrawn  from  the  protection  of  the  com- 
merce clause  by  the  Webb-Kenyon  Act,"  and  the  carrier  would 
therefore  be  ^'Hable  when  it  deUvers  liquor  in  a  local-option  terri- 
tory to  one  who  intends  to  use  it  in  violation  of  the  law  of  the 
state."  The  facts  showed  that  the  liquor  was  intended  for  personal 
consumption,  a  lawful  use  under  the  state  law,  and  so  the  statute 
which  was  vaHdated  under  the  Webb-Kenyon  Act  did  not  apply. 

The  mistake  of  the  Delaware  Court  of  General  Sessions  seems 
also  to  have  been  made  by  the  Supreme  Court  of  Mississippi.^^ 
The  legislature  of  that  state  passed  a  law,  certain  portions  of  which 
followed  the  Webb-Kenyon  Act  very  closely,  and  made  it  illegal 
to  ship  into  the  state  any  intoxicating  liquor  to  be  sold  or  possessed 
"either  in  the  original  package,  or  otherwise  in  violation  of  any 
law  of  this  state  now  in  force  or  hereafter  to  be  enacted."  The 
importation  in  small  quantities  for  personal  use  was  permitted, 
but,  as  the  state  court  held,  the  net  result  of  the  statute  was  to 
make  it  "imlawful  for  any  person  to  order  and  have  shipped  to 
him,  or  for  him  to  receive,  from  without  the  state,  intoxicating 
liquors  in  quantities  in  excess  of  one  gallon."  In  this  case  the 
shipment  was  in  excess  of  one  gallon,  and  the  court  considered  it 
"clearly  within  the  terms  of  the  Webb-Kenyon  Act,  as  a  mere 
inspection  thereof  will  demonstrate,  for  it  [the  act]  expressly  divests 
intoxicating  liquor  of  its  interstate  character  when  it  is  intended, 
by  any  person  interested  therein,  to  be  received  in  violation  of  the 
laws  of  the  state  into  which  it  is  being  transported." 

Counsel  contended  that  the  liquors  shipped  were  not  "intended 

^  Adams  Express  Co.  v.  Commonwealth,  157  S.  W.  908  (Kentucky,  1913). 
"  223  U.  S.  70  (1912). 

"  A  number  of  state  statutes  make  immaterial  exceptions  in  regard  to  druggists, 
etc.,  but  these  I  do  not  need  to  consider. 

^  Adams  Express  Co.  v.  Beer,  65  So.  575  (Mississippi,  1914). 
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to  be  sold  or  used  in  violation  of  any  law  of  the  state,"  and  there- 
fore that  the  Webb-Kenyon  Act  did  not  apply.  (In  this  case  also 
the  liquors  were  for  personal  consumption.)  But  this  contention, 
if  valid,  the  court  said,  would  have  the  effect  of  taking  the  word 
"received"  from  the  Webb-Kenyon  Law,  or  "interpolating  be- 
tween the  words  'received'  and  *  possessed'  the  words  'for  the 
purpose  of  being,'"  and  this  would  make  the  act  read:  "Which 
liquor  is  intended  by  any  person  interested  therein  to  be  [received] 
for  the  purpose  of  being  possessed,  sold  or  in  any  manner  used  .  .  . 
in  violation  of  any  laws  of  any  such  state."  This  amendment  the 
court  declined  to  make. 

The  question  is  thus  raised  as  to  the  meaning  of  the  word 
"received."  Acceptance  by  the  consignee  of  a  shipment  from 
without  the  state  is  undoubtedly  a  part  of  interstate  commerce, 
but  may  it  be  made  a  crime  when  possession  is  lawful?  In  other 
words,  does  the  Webb-Kenyon  Act  so  enlarge  the  powers  of  the 
states  that  they  can  exclude  intoxicating  liquors  from  their  borders 
by  making  it  a  crime  for  the  consignee  to  receive  interstate  ship- 
ments? If  the  state  has  such  a  power,  two  facts  are  evident: 
(i)  there  has  been  a  delegation  of  legislative  power  over  interstate 
commerce,  since  before  the  passage  of  the  federal  law  the  states 
could  not  interfere  with  the  "receiving"  of  shipments  from  with- 
out their  borders,  although  they  could  regulate  the  possession  and 
sale;  and  (2)  the  intent,  which  is  the  sine  qua  non  for  the  Webb- 
Kenyon  Act  to  operate,  becomes  imlawful  under  a  state  statute 
which  would  be  invaHd  as  oppressing  interstate  commerce,  had 
not  the  Webb-Kenyon  Law  been  passed. 

In  the  first  case  the  law,  so  far  as  the  word  "received"  is  con- 
cerned, would  be  an  unconstitutional  delegation  of  legislative 
power,  and  the  second  interpretation  would  be  absurd,  —  a  per- 
fect example  of  reasoning  in  a  circle,  —  since  an  intent  to  violate 
unconstitutional  regulations  would  make  the  Webb-Kenyon  Act 
apply  in  order  to  vaHdate  these  very  regulations.  An  intent  to 
violate  laws  which  the  states  have  not  the  power  to  pass  is  not  suf- 
ficient to  make  the  Webb-Kenyon  Act  operate;  in  other  words, 
the  Mississippi  court's  interpretation  would  have  the  federal  law 
make  possible  state  enactments  before  the  conditions  for  its  own 
application  were  complied  with.  It  follows,  therefore,  that  state 
laws  like  the  one  in  Mississippi  must   remain  unconstitutional 
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so  far  as  interstate  commerce  is  concerned.  Apart  from  this, 
the  purpose  of  Congress  was  simply  to  enable  the  states  to  enforce 
their  already  vaHd  local  laws,  although  in  order  to  do  this  they 
would  make  procedural  regulations,  previously  invalid,  but  possi- 
ble when  applied  to  what  is  not  properly  interstate  commerce. 

It  must  be  concluded,  therefore,  that  the  word  "received"  is 
surplusage,  except  perhaps  in  one  case:  where  the  state  forbids 
possession.  Then,  if  a  shipment  were  received  from  without  the 
state,  its  acceptance  would  be  such  a  part  of,  and  so  mingled  with, 
the  criminal  possession  that  it  would  be  competent  for  the  local 
authorities  to  punish  the  consignee  for  receiving  the  liquors:  the 
acceptance  and  possession  would  be  practically  the  same  act. 
But  even  this  (which  is  a  novel  situation  and  has  not  come  before 
the  courts)  would  be  possible  irrespective  of  the  Webb-Kenyon 
Law.  Our  conclusion  is,  therefore,  that  the  Mississippi  court  was 
in  error  when  it  held  that  the  state  had  the  power  to  punish  a 
consignee  for  "receiving"  interstate  shipments. 

Two  other  sections  of  the  Mississippi  act  came  before  the  court 
incidentally.  The  first  compelled  the  carrier  to  keep  a  record  of 
every  consignment  of  intoxicating  liquor  and  to  file  with  the  clerk 
of  the  circuit  court  of  the  consignee's  county  his  name,  that  of  the 
consignor,  the  amount  and  kind  of  liquor  delivered.  A  second  sec- 
tion forbade  delivery  to  other  than  the  bond  fide  consignee  or,  in 
case  of  sickness,  his  agent  with  written  authorization.  The  car- 
rier was  also  required  to  make  the  consignee  sign  a  statement  giv- 
ing the  use  for  which  the  liquors  were  intended,  and  promising 
that  there  would  be  no  violation  of  the  law.  The  court  held  this 
latter  section  "clearly  within  the  provisions  of  the  Webb-Kenyon 
Act,"  since  the  conditions  were  "only  such  as  must  be  complied 
with  by  the  consignee  before  it  becomes  lawful  for  him  to  receive 
the  liquor."  But,  as  the  foregoing  argument  of  this  paper  has 
attempted  to  make  clear,  the  Webb-Kenyon  Act  sanctions  nothing 
of  the  kind;  such  legislation  must  be  justified  under  the  general 
police  power  of  the  state. 

This  was  the  attitude  taken  by  the  Supreme  Court  of  Tennessee 
in  Palmer  v.  Southern  Express  Company}^  The  court  held  that 
an  act  of  the  legislature  (subsequent  to  the  Webb-Kenyon  Law) 

^^  165  S.  W.  236  (Tennessee,  1914). 
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*' forbidding  any  interstate  carrier  of  intoxicating  liquor  to  deliver 
liquor  to  the  consignee,  unless  the  latter  delivers  a  statement 
giving  his  name  and  address  and  stating  the  use  for  which  the 
liquor  was  ordered,  directly  interferes  with  interstate  commerce  as 
imposing  a  condition  precedent  on  the  exercise  by  the  carrier  of 
the  right  to  make  delivery  of  an  interstate  shipment,  and  on  the 
right  of  the  consignee  to  receive  delivery,  and  cannot  be  sustained 
as  an  exercise  of  the  police  power,  or  as  authorized  by  the  Wilson 
Act,  which  subjects  liquor  to  state  regulation,  but  which  does  not 
apply  before  actual  delivery  to  the  consignee."  Under  the  facts 
of  this  case  the  shipment  was  intended  for  a  lawful  use,  the  posses- 
sion of  the  hquors  was  not  forbidden,  and  the  Webb-Kenyon  Act 
did  not  apply. 

A  question  of  somewhat  different  character  was  raised  in 
Idaho.^^  There  the  law,  passed  in  1909,  made  it  a  crime  for  any 
person  or  corporation  within  the  state  to  accept  for  shipment 
to  anyone  in  prohibition  territory,  "except  as  may  be  authorized 
by  this  act  or  the  interstate  commerce  law  of  the  United  States." 
A  carrier  promulgated  the  rule  that  shipments  from  without  the 
state  should  be  governed  by  the  same  rules  as  intrastate  ship- 
ments, and  the  Federal  District  Court  refused  to  issue  a  mandamus 
compelling  the  carrier  to  accept  liquors  for  shipment  from  points 
without  the  state  to  points  within  the  prohibition  districts.  But 
it  would  seem  that  here  also  the  court  erred,  the  analogy  to  the 
Kentucky  law  being  tolerably  close:  the  regulations  were  valid 
as  to  intrastate  commerce,  but  invaHd  as  to  interstate  commerce; 
and  in  order  to  make  the  Webb-Kenyon  Act  apply  there  must  be 
the  intent  to  violate  a  local  law.  This  was  not  present;  hence,  it 
is  submitted,  the  mandamus  should  have  been  issued. 

Three  other  state  courts,  however,  seem  to  have  reasoned  cor- 
rectly with  regard  to  local  legislation  under  the  federal  statute. 
In  Alabama  the  so-called  Fuller  Law  makes  illegal  all  shipments  of 
intoxicating  liquors  within  the  state,  except  to  druggists,  etc., 
and  declares  that  its  provisions  shall  be  construed  so  as  not  to 
conflict  with  "that  clause  of  the  Constitution  of  the  United  States 
which  confers  upon  the  Congress  of  the  United  States  the  power  to 
regulate  commerce."     A  proper  construction  of  these  provisions, 

*'  United  States  ex  rel.  Zimmerman  v.  Oregon-Washington  R.  &  N.  Co.,  210  Fed. 
378  (1913). 
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together  with  those  relating  to  manufacture  and  sale,  said  the 
Alabama  Supreme  Court,  "must  lead  to  the  conclusion  that  it 
was  the  purpose  of  the  legislature  in  that  bill  to  declare  that  it 
should  be  unlawful  for  any  person  to  have  in  his  possession,  or  to 
deliver  to  any  other  person  at  any  point  in  the  state,  liquors  not 
within  interstate  protection  and  which  were  intended  for  unlawful 
use."^^  By  the  Webb-Kenyon  Act,  however,  this  interstate  pro- 
tection is  removed,  and  so  the  court  concluded: 

"When,  therefore,  a  common  carrier  in  this  state  is  possessed  of 
liquor  for  delivery  to  a  person  who  intends  to  put  it  to  an  illegal 
purpose,  such  common  carrier  itself  violates  the  law  of  the  state  and 
becomes  amenable  to  the  state  laws  for  such  violation,  unless,  indeed, 
it  is  without  knowledge  as  to  the  unlawful  purposes  of  the  consignee." 

This,  it  is  submitted,  was  a  correct  ruling. 

Even  simpler  facts  were  involved  in  a  Kansas  case.  A  carload 
of  beer  was  shipped  from  St.  Louis,  Missouri,  to  Corona,  Kansas. 
On  the  arrival  of  the  car  it  was  placed  on  a  siding  where  the  liquor, 
before  delivery  to  the  consignee  and  before  the  original  package  was 
broken,  was  seized  by  the  sheriff.  The  brewing  company  answered 
to  notices  of  seizure  and  claimed  the  beer,  but  it  was  shown  that 
the  beer  was  destined  for  an  unlawfuL purpose;  under  the  Webb- 
Kenyon  Act  it  was  not  legitimate  interstate  commerce,  and  the 
authority  of  the  state  could  attach  before  the  acceptance  by  the 
consignee  or  the  breaking  of  the  original  package.^^ 

In  an  Iowa  case,  also,  there  was  clear  intent  to  violate  valid  local 
regulations  prohibiting  the  manufacture,  sale,  or  keeping  for  sale 
of  intoxicating  liquors.  Common  carriers  are  forbidden  to  trans- 
port to  consignees  not  holding  permits  to  sell  under  the  state  law, 
and  this  applies  to  shipments  with  intent  to  violate  the  law  against 
sale,  etc.  Under  the  Webb-Kenyon  Law,  therefore,  the  court 
issued  an  injunction  to  restrain  an  express  company  from  bringing 
in  and  distributing  such  liquors.  The  law  imder  which  this  reUef 
was  secured  was  inoperative  as  applied  to  interstate  commerce 
before  the  act  of  Congress,  but  the  court  held  that  no  reenact- 
ment  was  necessary .2° 

This,  however,  was  not  the  view  of  the  Supreme  Court  of  South 

^8  Southern  Express  Co.  v.  State,  66  So.  115  (Alabama,  1914). 

^^  State  V.  Doe  et  al.,  139  Pac.  1169  (Kansas,  1914). 

2°  State  V.  U.  S.  Express  Co.,  145  N.  W.  451  (Iowa,  1914). 


234  HARVARD  LAW  REVIEW 

Carolina.^^  Parts  of  the  South  Carolina  ''dispensary  law  were 
unconstitutional  in  so  far  as  they  attempted  to  prohibit  the 
importation  of  liquor  from  another  state  for  personal  use,  at  the 
time  of  their  adoption."  The  court  held  that  "the  removal  of 
the  constitutional  objections  to  such  statutes  by  the  enactment  of 
the  Webb-Kenyon  Act  did  not  give  them  force  and  effect  by  opera- 
tion of  law,  nor  can  they  be  validated  by  subsequent  statute,  since 
an  unconstitutional  statute  is  utterly  void,'^  but  since  the  passage 
of  the  Webb-Kenyon  Act  "the  legislature  has  the  power  to  adopt 
a  statute  with  provisions  similar  to  those  in  the  dispensary  law, 
held  unconstitutional  prior  to  that  enactment."  It  is  settled, 
however,  that  no  reenactment  of  inoperative  state  laws  will  be 
required. 

The  constitutionality  of  the  Wilson  Act^^  was  considered  by 
the  Supreme  Court  of  the  United  States  on  these  facts:  the  peti- 
tioner (for  a  writ  of  habeas  corpus)  was  arrested  on  the  ninth  of 
August,  1890,  charged  with  selling  imported  Hquor  contrary  to  the 
laws  of  Kansas.  The  Wilson  Act  had  gone  into  effect  the  day  be- 
fore, and  the  Supreme  Court  held  that  "the  petitioner  was  thereby 
prevented  from  claiming  the  right  to  proceed  in  defiance  of  the 
law  of  the  state,  upon  the  implication  arising  from  the  want  of 
action  on  the  part  of  Congress  up  to  that  time."  Prior  to  the  pas- 
sage of  the  Wilson  Act,  the  police  regulations  of  Kansas  in  respect 
to  intoxicating  liquors  did  not  control  imported  articles  until  after 
the  original  package  had  been  broken.    The  court  said: 

"[The  state  legislation  attacked  in  Leisy  v.  Hardin,^]  as  construed  to 
apply  to  importations  into  the  state  from  without,  and  to  permit  the 
seizure  of  the  articles  before  they  had  by  sale  or  other  transmutation 
become  a  part  of  the  common  mass  of  property  of  the  state,  was  repug- 
nant [to  the  commerce  clause]  in  that  it  could  not  be  given  operation 
without  bringing  it  into  collision  with  the  implied  exercise  of  a  power 
exclusively  confided  to  the  General  Government.  This  was  far  from 
holding  that  the  statutes  in  question  were  absolutely  void,  in  whole  or 
in  part,  and  as  if  they  had  never  been  enacted.  On  the  contrary,  the 
decision  did  not  annul  the  law,  but  limited  its  operation  to  property 
strictly  within  the  jurisdiction  of  the  state." 

^  Atkinson  v.  Southern  Express  Co.,  78  S.  E.  516  (South  Carolina,  1913). 
^  In  re  Rahrer,  140  U.  S.  545  (1891). 
^  Supra. 
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And  the  present  case  is  not  one  ''of  a  law  enacted  in  the  un- 
authorized exercise  of  a  power  exclusively  confided  to  Congress, 
but  of  a  law  which  it  was  competent  for  the  state  to  pass,  but 
which  would  not  operate  upon  articles  occupying  a  certain  situa- 
tion until  the  passage  of  the  act  of  Congress.  The  act  in  terms 
removed  the  obstacle,  and  we  perceive  no  adequate  ground  for 
adjudging  that  a  reenactment  of  the  state  law  was  required 
before  it  could  have  the  effect  upon  imported,  which  it  had 
always  had  upon  domestic,  property." ^^ 

If  the  Supreme  Court  of  the  United  States  upholds  the  Webb- 
Kenyon  Law,  it  will  undoubtedly  follow  this  ruling  under  the  Wilson 
Act,  and  so  the  South  Carohna  court  was  in  error.  The  proper 
construction  was  adopted  by  the  Iowa  and  Kentucky  courts,  the 
latter  holding  that  the  state  statute,  which  was  inoperative  as 
applied  to  interstate  commerce,  became  operative  when  the  com- 
merce was  with  intent  to  violate  the  law.  States,  therefore,  will 
not  be  compelled  to  reenact  their  regulations. 

From  the  survey  which  has  been  made  of  the  cases  already  de- 
cided, it  is  evident  that,  in  order  for  the  Webb-Kenyon  Act  to 
apply,  there  must  be  intent  to  violate  a  previously  valid  state  law. 
Disregard  of  this  has  led  to  erroneous  conclusions,  particularly  in 
the  opinion  of  the  Mississippi  court .^^  If  the  enactments  making 
the  intent  uiilawful  are  constitutional,  irrespective  of  the  Webb- 
Kenyon  Act,  the  state  is  empowered  under  the  federal  statute  to 
take  proceedings  hitherto  impossible. 

It  would  seem,  however,  that  in  order  to  make  their  prohibition 
regulations  completely  effective,  the  states  will  be  compelled  to 
forbid  the  possession  of  more  than  small  quantities  of  intoxicating 
liquors  for  personal  use,  with  perhaps  a  few  exceptions,  —  licensed 
druggists,  for  example.  Such  legislation  would  not  be  designed  to 
interfere  with  personal  consumption  or  the  Hberty  of  the  individual, 
but  would  simply  make  more  difficult  the  evasion  of  laws  whose 
validity  is  beyond  question.  While  the  state  courts  have  differed 
as  to  the  constitutionaHty  of  such  action,^^  there  is  little  doubt, 
I  think,  that  under  the  decisions  of  the  Supreme  Court  of  the  United 

24  In  re  Rahrer,  supra,  pp.  563,  565. 
^  Adams  Express  Co.  v.  Beer,  supra. 

^  Black  on  Intoxicating  Liquors,  §  38;  Edge  v.  Bessemer,  164  Ala.  599,  51  So.  246, 
26  L.  R.  A.  N.  s.  394  and  n.  (1909);  24  L.  R.  A.  n.  s.  172  and  n. 
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States,  the  states  have  the  power  to  make  criminal  the  possession 
of  more  than  a  specified  quantity  of  intoxicants.^^ 

In  addition  to  this,  the  states  should  provide  for  search  and 
seizure  proceedings  to  condemn  shipments  in  excess  of  the  permitted 
amount  as  soon  as  they  cross  state  lines.  The  intent  to  violate 
local  regulations  would  be  clear;  imder  the  Webb-Kenyon  Act 
the  shipments  would  not  be  valid  interstate  commerce,  and  the 
states  could  thus  exclude  all  consignments  of  liquor  except  in  small 
quantities  for  personal  use. 

Lindsay  Rogers. 
Johns  Hopkins  University. 

"  See  the  language  of  Mr.  Justice  Harlan,  Mugler  v.  Kansas,  123  U.  S.  623,  662 
(1887);  Freund,  Police  Power,  §§453-455- 
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CONSTRUCTIVE     TRUSTS     BASED     ON    PROMISES 

MADE   TO   SECURE   BEQUESTS,   DEVISES, 

OR  INTESTATE   SUCCESSION 

T?QUITY  has  long  exercised  jurisdiction  to  enforce  a  construc- 
-*-^  tive  trust  (i)  against  a  legatee  who  secured,  or  prevented  the 
revocation  of,  his  bequest,  (2)  against  a  devisee  who  obtained, 
or  prevented  the  revocation  of,  his  devise,  and  (3)  against  an  heir, 
who  persuaded  an  ancestor  to  refrain  from  making  a  will  or  to 
revoke  a  will  already  made  and  refrain  from  making  a  new  one,  by 
the  giving  of  an  oral  promise  to  apply  for  others  in  ways  promised 
some  or  all  of  the  property  thus  obtained,  and  who,  in  viola- 
tion of  his  promise,  claims  the  property  for  himself.  In  Chamber- 
laine  v.  Chamberlaine,^  decided  in  1678,  in  making  a  devisee  pay 
certain  sums,  which  he  had  agreed  to  pay  in  consideration  of  the 
testator's  forbearing  to  alter  his  will  so  as  to  give  the  sums  as 
legacies.  Lord  Chancellor  Finch,  afterwards  Lord  Nottingham, 
said  it  was  ''the  constant  course  of  this  court  to  make  such  decrees 
upon  promises  made  that  the  testator  would  not  alter  his  will." 
If  the  judge  who  introduced  the  bill  for  the  Statute  of  Frauds  in 
the  House  of  Lords,  a  statute  which  was  a  wills  statute  as  well  as 
one  calling  for  written  evidence  of  various  contracts,  could  treat 
this  jurisdiction  of  chancery  as  a  matter  of  course,  as  he  did  treat 
it,  only  a  few  months  after  the  passage  of  the  Statute  of  Frauds, 
it  would  seem  as  if  we  ought  not  to  have  any  difficulty  with  it. 
Unfortunately,  however,  American  courts  fail  to  agree  in  their 
answers  to  the  fundamental  question  whether  the  promisor  who 
is  sought  to  be  charged  as  trustee  must  have  had  at  the  time  he 
made  his  promise  an  intent  not  to  keep  it,  and  this  failure  to  agree 
on  that  essential  matter  makes  it  important  to  examine  the  cases 
critically.  It  will  be  well  to  set  out  the  general  principles  first 
and  then  to  collate  the  authorities. 

A.    General  Principles 

It  is,  of  course,  true  that  the  statutes  relating  to  wills,  to  descent, 
and  to  distribution  are  to  be  observed  by  the  courts.    Moreover, 

1  2  Freem.  Ch.  34  (1678). 
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whether  or  not  chancery  judges  are  strictly  bound  by  those  provi- 
sions of  the  Statute  of  Frauds  which  do  not  expressly,  as  the  trust 
provisions  do,  apply  to  things  equitable,  they  have  always  accepted 
the  statute,  except  so  far  as  the  part-performance-specific-perform- 
ance  doctrine,  or  some  phases  of  the  doctrine  of  the  reformation 
of  written  instriunents  or  of  the  doctrine  of  estoppel  may  be  deemed 
a  partial  rejection,  and  except  so  far  as  such  judges  may  have  been 
too  liberal  in  finding  constructive  or  resulting  trusts.  Hence 
any  discussion  of  the  doctrine  of  chancery  as  to  constructive 
trusts  enforced  for  breach  of  oral  agreements  as  to  the  disposition 
of  property  which  was  bequeathed  or  devised  to,  or  inherited  by, 
the  promisors,  solely  because  of  their  promises,  may  well  begin 
with  the  consideration  of  what  is  essential  to  the  observance  of 
the  statutes  as  to  wills,  and  be  followed  by  a  similar  discussion 
as  to  the  Statute  of  Frauds. 

Incorporation  into  a  will  by  reference  and  non-testamentary  sub- 
sequent  definition  of  legacies  and  devises.  —  By  the  statutes  as  to 
wills  a  method  of  executing  wills  and  testaments  is  provided, 
and  no  instrument  can  properly  be  given  effect  as  a  will  which  does 
not  meet  those  requirements.  In  most  jurisdictions  the  document 
executed  as  a  will  may  by  appropriate  reference  incorporate  into 
itself,  and  so  make  part  of  itself  as  a  will,  a  writing  existing  at  the 
time  the  will  is  executed;  ^  but' in  a  few  jurisdictions  incorporation 
by  reference  of  papers,  not  executed  in  the  way  wills  or  codicils 
are  required  to  be,  is  allowed  only  for  the  purpose  ^'of  identifying 
the  object  or  subject  of  a  bequest  [or  devise]  actually  made  and 
denoted  in  a  will."  ^  In  no  jurisdiction  may  a  testator  in  an  exe- 
cuted will  reserve  to  himself  the  right  to  supply  names  or  amounts 
of  gifts,  or  otherwise  determine  testamentary  dispositions,  by  a 
subsequent  writing  not  executed  with  the  formalities  required  in 
the  case  of  a  will  or  codicil.  The  reason  is  that  such  names  or  such 
amounts  of  gifts  cannot  be  supplied  in  such  a  way  without  the 
act  of  supplying  them  being  essentially  testamentary.  In  writing 
the  names  and  amounts  the  writer  is  making  no  immediate  dis- 


2  I  Jarman  on  Wills,  6  Eng.  ed.,  pp.  135-138;  Gardner  on  Wills,  pp.  44-51; 
Page  on  Wills,  pp.  183-190. 

3  Hatheway  ?). Smith,  79  Conn.  506,  521,  65  Atl.  1058, 1063  (1907);  Booth  ii. Baptist 
Church,  126  N.  Y.  215,  28  N.  E.  238  (1891);  In  re  Emmons'  Will,  no  N.  Y.  App. 
Div.  701,  96  N.  Y.  Supp.  506  (1906). 
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position  of  the  property,  but  is  deliberately  supplying  information 
of  his  intentions  as  to  the  disposition  to  be  made  of  his  property 
at  his  death,  and  his  writing,  which  in  no  respect  differs  from  an 
attempted  will  or  codicil,  must  necessarily  be  ineffective  unless 
executed  in  the  manner  required  in  the  case  of  wills  and  codicils. 
The  subsequent  memorandimi  is  in  all  essentials  an  attempted 
codicil  and  must  be  executed  in  the  way  in  which  in  the  given 
jurisdictions  codicils  are  required  to  be  executed,  or  else  it  must 
fail  to  have  any  effect.^ 

But  when  the  foregoing  is  said,  not  all  is  said  that  needs  to  be. 
A  testator  may  put  in  his  duly  executed  will  provisions  which 
may  be  given  a  different  appHcation,  and  therefore  be  made  to 
constitute  in  a  sense  a  different  property  disposition,  by  events 
which  happen  after  the  execution  of  the  will.  For  instance,  a 
trust  to  dispose  of  property  and  divide  the  proceeds  among  those 
who  should  be  the  testatrix's  partners  at  the  time  of  her  death, 
or  to  whom  she  might  have  disposed  of  her  business,  was  held  to 
be  good  in  favor  of  those  to  whom  the  testatrix  did  dispose  of  her 
business.^  So  it  has  been  held  that  a  gift  in  a  will  of  all  one's 
property  to  the  person  who  shall  furnish  the  maker  of  the  will 
at  the  maker's  request  with  support  may  be  claimed  by  one  who 
meets  the  conditions  after  the  execution  of  the  will.^  In  each  case 
the  subsequent  act  of  volition  of  the  testator,  which  results  in  the 
designation  of  the  person  to  take  under  the  will,  is  performed  for 
other  than  testamentary  reasons,  and  hence  the  designation  is 
not  fairly  to  be  called  testamentary.  As  was  said  by  Lord  Chan- 
cellor Cottenham  in  the  case  of  the  trust  for  those  to  whom  the 
testatrix  should  dispose  of  her  business: 

"In  the  present  case  the  disposition  is  complete.  The  devisee,  in- 
deed, is  to  be  ascertained  by  a  description  contained  in  the  will;   but 

*  "  Cases  in  which  there  is  reference  to  an  existing  paper,  it  is  obvious,  stand  upon 
quite  a  different  footing  from  those  in  which  a  testator  (as  often  occurred  under  the 
old  law)  attempts  to  create,  by  a  will  duly  attested,  a  power  to  dispose  by  a  future 
unattested  codicil.  To  allow  such  a  codicil  to  become  supplementary  to  the  contents 
of  the  will  itself  would,  it  is  obvious,  tend  to  introduce  all  the  evils  against  which  the 
Statute  of  Frauds  [as  a  wills  statute]  was  directed,  and  indeed  give  to  the  will  an 
operation,  in  the  testator's  lifetime,  contrary  to  the  fundamental  law  of  the  instru- 
ment."    I  Jarman  on  Wills,  6  Eng.  ed.,  p.  133.  - 

^  Stubbs  V.  Sargon,  3  Myl.  &  C.  507  (1838). 

^  Dennis  v.  Holsapple,  148  Ind.  297,  47  N.  E.  631  (1897). 
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such  is  the  case  with  many  unquestionable  devises.  A  devise  to  a  second 
or  third  son,  perhaps  unborn  at  the  time  —  many  contingent  devises  — 
all  shifting  clauses  —  are  instances  of  devises  to  devisees  who  are  to 
be  ascertained  by  future  events  and  contingencies;  but  such  persons 
may  be  ascertained,  not  only  by  future  natural  events  and  contingencies, 
but  by  acts  of  third  persons.  Suppose  a  father,  having  two  sons,  and 
haviDg  a  relation  who  has  a  power  of  appointing  an  estate  to  some  one 
of  them,  makes  his  will  and  gives  his  own  estate  to  such  one  of  his  sons 
as  shall  not  be  the  appointee  of  the  other  estate  —  or  with  a  shifting 
clause.  Here  the  act  of  the  donee  of  the  power  is  to  decide  who  shall 
take  the  father's  estate;  but  there  is  nothing  in  the  Statute  of  Frauds  to 
prevent  this,  because  the  devise  by  the  will  is  complete,  that  is,  the  dis- 
position is  complete  —  the  intention  is  fully  declared,  though  the  object 
to  take  remains  uncertain.  If  the  subsequent  act  removing  that  un- 
certainty, and  fixing  the  identity  of  the  devisee,  were  to  be  considered 
as  testamentary,  in  the  case  above  supposed,  the  donee  of  the  power 
would  be  making  or  completing  the  will  of  the  father,  that  is,  one  man 
would  be  making  another  man's  will.  The  act,  therefore,  is  not  testa- 
mentary; and,  if  not,  then  why  should  not  the  act  be  the  act  of  the 
testator  himself?  It  is  objected  to  upon  the  ground  of  its  being  testa- 
mentary; but  if  it  be  not  testamentary  when  done  by  a  stranger,  it 
cannot  be  so  when  done  by  the  testator.  If  it  were  otherwise,  a  testator 
could  not  devise  lands,  or  give  legacies  charged  upon  land,  to  such  person 
as  might  be  his  wife  at  his  death  — to  such  children  as  he  might  have  — 
or  to  such  servant  as  he  might  have  in  his  service  at  his  death."  ^ 

Gifts  causa  mortis.  —  Not  only  may  some  imattested  volitional 
acts  of  the  testator  subsequent  to  the  will  be  allowed  to  determine 
the  identity  of  persons  to  take  under  a  will  or  the  amounts  they 
may  take,  but  some  gwa^i-testamentary  acts,  —  such  as  gifts  causa 
mortis  J  where  delivery  takes  the  place  of  the  execution  of  a  will,  — 
may  even  enable  essentially  testamentary  dispositions  to  be  effected 
without  compliance  with  the  statutes  governing  wills.  To  be  sure 
the  delivery,  actual  or  symbolic  as  the  case  may  be,  marks  a  gift 

^  Stubbs  V.  Sargon,  supra,  51 1-5 12.  With  reference  to  a  direction  in  the  will  that 
advancements  subsequently  made  and  charged  in  testator's  books  or  papers  be  deducted 
from  legacies,  see  In  re  Moore,  61  N.  J.  Eq.  616,  47  Atl.  731  (1900);  Langdon  v. 
Astor's  Heirs,  16  N.  Y.  i  (1857);  Robert  v.  Coming,  89  N.  Y.  225  (1882);  Harris  v. 
Harris's  Estate,  82  Vt.  199,  72  Atl.  912  (1909).  For  such  a  direction  to  be  effective, 
advancements  must  in  fact  have  been  made.  Langdon  v.  Astor's  Heirs,  supra  {sem- 
hle);  Hoak  v.  Hoak,  5  Watts  (Pa.)  80  (1836).  To  the  extent  that  they  have  not  been 
made,  the  subsequent  writing  is  necessarily  testamentary  in  intent  and  nature. 
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causa  mortis  off  from  a  strict  testamentary  disposition,^  but  the 
revocable  nature  of  the  gift  makes  that  distinction  very  slight, 
and  in  those  jurisdictions  where  the  title  to  the  thing  delivered 
as  a  gift  causa  mortis  does  not  pass  until  the  donor  dies,  ^  the  dis- 
tinction becomes  microscopic.  Nevertheless  the  distinction  is  well 
established. 

Contracts  to  bequeath  or  to  devise  or  to  die  intestate.  —  Another 
inter  vivos  transaction  which  closely  resembles  a  testamentary  dis- 
position is  a  binding  contract  to  bequeath  or  to  devise  property 
other  than  that  furnished,  or  to  be  furnished,  as  a  consideration 
to  the  promisor.  Such  a  contract  is  either  unilateral  (the  act  or 
property  being  actually  given  for  the  prospective  testator's 
promise)  or  is  bilateral  (mutual  promises);  but  whether  it  is  un- 
ilateral or  bilateral,  the  contract  resembles  a  gift  causa  mortis  in 
that  a  prejudicial  step, — the  making  of  the  contract,  — is  taken 
at  once.  It  is,  however,  really  much  less  testamentary  in  sem- 
blance than  is  a  gift  causa  mortis  because  a  contract  is  not  revoc- 
able by  the  act  of  one  party  alone,  .whereas  a  gift  causa  mortis  is 
revocable  by  the  donor.  If  the  contract  is  to  devise  land  and  the 
Statute  of  Frauds  has  been  complied  with,^^  or  if  part  performance 

^  "A  gift  causa  mortis  resembles  a  testamentary  disposition  of  property  in  this: 
that  it  is  made  in  contemplation  of  death,  and  is  revocable  during  the  hf  e  of  the  donor. 
It  is  not,  however,  a  testament,  but  in  its  essential  characteristics  is  what  its  name 
indicates  —  a  gift.  Actual  delivery  by  the  donor  in  his  lifetime  is  necessary  to  its 
vahdity,  or  if  the  nature  of  the  property  is  such  that  it  is  not  susceptible  of  corporeal 
delivery,  the  means  of  possession  of  it  must  be  delivered."  Smith,  J.,  in  Emery  v. 
Clough,  63  N.  H.  552,  554,  4  Atl.  796,  798  (1885). 

^  Hatcher  v.  Buford,  60  Ark.  169,  29  S.  W.  641  (1895). 

^°  It  is  generally  held  that  an  oral  contract  to  devise  land  is  within  §  4  of  the  Statute 
of  Frauds,    See  cases  collected  in  5  Am.  &  Eng.  Ann.  Cas,  495,  n. 

Whether  an  oral  contract  to  bequeath  personal  property  is  within  §  17  is  not  so 
clear.  In  Wellington  v.  Apthorp,  145  Mass.  69,  73,  13  N.  E.  10, 12  (1887),  C.  Allen, 
J.,  for  the  court,  said  of  a  contract  to  bequeath  money: 

"Nor  is  it  contended  that  a  contract  to  leave  a  certain  amount  of  money  by  will  to 
a  particular  person,  though  oral,  is  open  to  objection  under  the  Statute  of  Frauds. 
It  is  not  a  contract  for  the  sale  of  lands  or  of  goods;  and  it  may  be  performed  within 
a  year.  .  .  .  Such  a  contract  differs  essentially  from  a  contract  to  devise  all  one's 
property,  real  and  personal,  which  comes  within  the  Statute  of  Frauds.  Gould  v. 
Mansfield,  103  Mass.  408," 

The  Massachusetts  statute  mentioned  in  note  16,  post,  was  passed  after  Welling- 
ton V.  Apthorp  was  decided. 

But  while  a  contract  to  bequeath  money  is  not  within  §  17  of  the  Statute  of  Frauds, 
it  has  been  intimated  that  a  contract  to  bequeath  specific  personal  property  is  within 
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by  the  prospective  devisee  has  taken  place,  chancery  will  give  ap- 
propriate relief  to  the  promisee  of  the  contract  to  bequeath  or  to 
devise  or  to  the  beneficiary  of  that  contract. 

Chancery  will  not,  of  course,  supply  a  will  where  one,  was  not 
executed,  nor  supply  a  bequest  or  devise  contracted  for  but  not 
inserted  in  the  will  actually  executed;  but  in  the  case  of  a  contract 
to  devise,  if  the  provisions  of  the  Statute  of  Frauds  other  than  those 
relating  to  wills  furnish  no  obstacle,  it  will  make  the  person  who 
succeeds  to  the  property  hold  for,  and  convey  to,  the  promisee  or 
the  beneficiary  of  the  promise.  There  was  less  reason  for  equity  to 
interfere  to  declare  and  enforce  an  equity  where  the  contract  was 
for  a  bequest  as  distinguished  from  a  devise,  as  ordinarily  a  money 
judgment  against  the  executor  or  administrator  for  breach  of 
contract  would  be  adequate  relief;  but  as  chancery  early  took  juris- 
diction of  the  administration  of  estates,^^  and  as  an  incident  to 
that  jurisdiction  entered  decrees  for  money  payment  on  claims 
against  estates,  chancery  quite  naturally  came  to  speak  of  an 
equity  where  the  contract  called  for  a  bequest  of  specific  chattels 
and,  even  where  the  contract  was  for  a  pecuniary  legacy,  gave  ap- 
propriate relief  on  the  theory  of  an  equity  in  the  promisee.^^ 

that  section.  See  Tumipseed  v.  Sirrine,  57  S.  C.  559,  35  S.  E.  757  (1899).  In  that 
case  there  was  a  mutual  will  contract  between  an  aunt  and  a  niece  followed  by  the 
execution  of  the  mutual  wills  and  the  age  of  the  aunt  was  such,  the  legacy  was  so 
large,  and  the  wills  remained  executed  so  long  before  the  niece  revoked  hers  that  in 
the  view  of  the  court  the  niece  had  received  free  what  amounted  to  a  considerable 
insurance  on  the  aunt's  hfe.  The  court  therefore  held  that  it  would  be  fraudulent 
for  the  niece's  executor  to  plead  the  statute,  and  that  therefore  the  oral  contract  for 
the  making  of  mutual  wills  was  taken  out  of  §  1 7  of  the  Statute  of  Frauds.  See  also 
Wallace  v.  Long,  105  Ind.  522,  5  N.  E.  666  (1885). 

*^  "Already  in  Elizabeth's  day  a  legatee,  instead  of  going  to  the  ecclesiastical  court, 
will  sometimes  file  a  bill  in  chancery;  by  this  time  the  ecclesiastical  courts  have  grown 
too  feeble  to  protect  themselves.  It  may  be  that  the  cases  in  which  the  Chancery 
first  interfered  were  cases  in  which  the  legatee  was  not  a  mere  legatee,  but  was  also 
a  cestui  que  trust.  But  at  any  rate  the  Court  of  Chancery  soon  became  the  regular 
court  for  actions  by  legatees.  Then  again  the  creditor  had  often  an  occasion  to  go 
thither.  He  had  no  specialty,  or  no  specialty  that  bound  the  testator's  heir,  and  the 
testator's  personal  estate  was  inadequate  for  the  payment  of  his  debts;  on  the  other 
hand  the  testator,  being  an  honest  man,  had  devised  his  real  estate  to  X.  and  Y. 
upon  trust  to  pay  his  debts.  Here  the  creditor  wanted  the  aid  of  a  court  of  equity, 
because  he  wanted  to  enforce  a  trust.  Thus  in  one  way  and  another  the  court  ob- 
tained a  footing  in  the  field  and  gradually  it  subdued  the  whole  province  of  adminis- 
tration."   Maitland's  Equity  and  the  Forms  of  Action,  193. 

12  See  Ridley  v.  Ridley,  34  Beav.  478  (1865). 

In  the  United  States,  where  we  do  not  have  the  old  general  administration  bill, 
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It  is  difficult  to  name  and  classify  the  relationship  recognized 
and  enforced  in  these  contract-to- will  and  contract-to-die-intestate 
cases,  where  equity  takes  jurisdiction,  for  the  courts  often  use 
specific-performance-of-contract  language  and  often  use  trust  lan- 
guage. Take,  for  instance,  a  case  where,  because  of  the  Statute  of 
Wills  and  of  section  four  of  the  Statute  of  Frauds,  the  express  con- 
tract cannot  be  recovered  upon  at  law.^^  The  complainant  having 
complied  with  equity's  requirement  of  part  performance,  what  is 
the  nature  of  his  recovery  in  chancery?  The  situation  is  different 
from  the  ordinary  specific-performance  situation,  for  in  that  or- 
dinary situation  chancery  originally  compelled  the  execution  and 
delivery  of  the  particular  conveyance  contracted  for,  as,  indeed,  it 
will  so  compel  to-day  in  the  case  of  a  contract  for  real  estate  in  a 

or  equivalent  chancery  jurisdiction,  it  is  probably  true  everywhere  that  equity  will 
not  give  a  remedy  on  these  contracts  unless  the  legal  remedy  is  inadequate. 

In  Day  v.  Washburn,  76  N.  H.  203,  81  Atl.  474  (1911),  where,  in  violation  of  testa- 
trix's promise  to  bequeath  all  her  property  to  plaintiff,  she  left  certain  items  of  per- 
sonal property  of  considerable  value  to  two  of  the  defendants,  equity  jurisdiction 
was  rested  on  the  ground  that  while  "a  decree  for  specific  performance  would  have 
precisely  the  same  effect  as  a  judgment  for  damages  in  a  suit  at  law,"  yet,  as  the  ad- 
ministrator with  the  will  annexed  had  been  made  a  party  defendant,  the  bill  would 
be  treated  as  if  he  had  brought  a  bill  to  compel  the  other  parties  to  interplead. 

In  Kundinger  v.  Kundinger,  150  Mich.  630,  114  N.  W.  408  (1908),  a  complainant 
who  had  secured  a  divorce  from  the  testator  for  his  adultery  and  had  refrained  from 
bringing  legal  proceedings  to  procure  alimony,  on  the  testator's  promise  that  if  she 
would  so  refrain  he  would  take  care  of  her  and  provide  by  will  for  her  support,  was 
allowed  what  the  court  called  "specific  performance"  against  the  trustee  to  whom 
testator  had  left  his  property  in  trust  for  others.  That  was  on  the  ground  that  while 
complainant  might  have  filed  a  claim  in  the  Probate  Court  and  recovered  damages  for 
breach  of  contract,  —  citing  In  re  McNamara's  Estate,  148  Mich.  346, 11  N.  W.  1066 
(1907),  —  that  was  not  an  adequate  remedy,  as  she  was  entitled  to  have  the  support 
come  to  her  as  needed  and  "no  provision  in  dollars  and  cents  could  quite  as  efficiently 
meet  this  requirement"  as  could  the  proper  equity  decree.  Cf.  Riley  v.  Allen,  54 
N.  J.  Eq.  495,  35  Atl.  654  (1896). 

1^  Most  of  the  specific-performance-of-contract-to-bequeath-or-devise  cases  that  get 
into  the  reports  are  part-performance-of-oral-contract  cases,  and  quite  frequently  they 
are  cases  involving  the  troublesome  question  of  whether  the  rendition  of  personal  ser- 
vices not  capable  of  reasonably  definite  and  satisfactory  pecuniary  valuation  will  suffice 
as  part  performance.  For  late  cases  of  that  kind  see  Brasch  v.  Reeves,  124  Minn. 
114,  144  N.  W.  744  (1913)  and  Smith  v.  Cameron  (Kan.)  141  Pac.  596  (1914).  See 
a  note  on  such  cases  in  44  L.  R.  A.  n.  s.  733.  Compare  the  Statute-of-Frauds  cases 
cited  in  the  notes  in  15  L.  R.  A.  n.  s.  466  and  38  L.  R.  A.  n.  s.  752.  On  the  right 
to  specific  performance  or  injunction  during  the  lifetime  of  the  one  who  has  conveyed 
or  is  about  to  convey  property  in  violation  of  his  agreement  to  leave  the  same  at  his 
death  to  complainant,  see  Newman  v.  French,  138  la.  482,  116  N.  W.  468  (1908)  and 
note  in  18  L.  R.  A.  n.  s.  218. 
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sister  state  or  a  strictly  foreign  jurisdiction,  while  no  court  will 
compel  the  execution  and  probate  of  an  instrument  to  serve  as  the 
will  of  the  deceased.  The  situation  is  also  different  from  that  of 
the  customary  constructive  trust,  for  the  recovery  is  not  measured 
by  the  enrichment  which  the  deceased,  and  through  him  his  heirs, 
next  of  kin,  devisees,  or  legatees,  have  derived  from  the  promisee, 
but  instead  is  measured  by  what  was  promised  in  exchange  for 
that  enrichment.  It  would  seem  as  if  the  situation  is  essentially 
one  of  specific  performance,^^  but  as  if,  as  an  aid  to  clear  thinking, 
it  is  worth  while  to  discriminate  the  juridical  act  in  such  a  case 
from  ordinary  specific  performance  by  adopting  for  it  the  phrase 
^^quasi-specific  performance."  ^^  On  this  gwasi-specific-performance 
theory,  then,  rehef  in  equity  will  be  given  in  the  contract-to-devise 
cases  where  the  contract  is  in  writing,  or,  if  it  is  oral,  comes  within 
the  part-performance  doctrine,^^  provided  that  to  give  such  quasi- 

^*  In  Bolman?;.  Overall,  80  Ala.  451,  455,  2  So.  624,  626  (1886),  Somerville,  J.,  said 
©f  a  contract  to  leave  property  by  will: 

"The  principle  upon  which  courts  of  equity  undertake  to  enforce  the  execution  of 
such  agreements  is  referable  to  its  jurisdiction  over  the  subject  of  specific  perform- 
ance." While  the  court  did  also  use  language  denoting  the  trust  theory,  many  courts 
consider  specifically  performable  contracts  only  a  separately  named  species  of  trusts. 

And  in  Burdine  v.  Burdine's  Executor,  98  Va.  515,  519,  36  S.  E.  992,  993  (1900), 
Buchanan,  J.,  said: 

"  Strictly  speaking,  an  agreement  to  dispose  of  property  by  will  cannot  be  specif- 
ically enforced,  not  in  the  lifetime  of  the  party,  because  all  testamentary  papers  are 
frorri  their  nature  revocable;  not  after  his  death,  because  it  is  no  longer  possible  for 
him  to  make  a  will,  yet  courts  of  equity  can  do  what  is  equivalent  to  a  specific  per- 
formance of  such  an  agreement  by  compelling  those  upon  whom  the  legal  title  has 
descended  to  convey  or  deliver  the  property  in  accordance  with  its  terms,  upon  the 
ground  that  it  is  charged  with  a  trust  in  the  hands  of  the  heir  at  law,  devisee,  personal 
representative,  or  purchaser  with  notice  of  the  agreement,  as  the  case  may  be." 

See  a  note  on  "Specific  Performance  of  Contract  to  Make  Will"  in  31  Ann.  Cas. 
(1914A),  399. 

^^  That  new  name  should  also  be  applied  to  the  enforcement  of  a  contract  in 
equity  against  the  vendor's  grantee  with  notice  or  without  value  (see  Snell  v.  Hill, 
263  111.  211,  105  N.  E.  16  (1914)),  and  indeed  to  its  enforcement  against  anybody  but 
a  party  to  the  contract. 

^^  Whether  the  Massachusetts  statute  which  provides  that  "No  agreement  to  make 
a  will  of  real  or  personal  property  or  to  give  a  legacy  or  make  a  devise  shall  be  binding 
unless  such  agreement  is  in  writing  signed  by  the  person  whose  executor  or  adminis- 
trator is  sought  to  be  charged,  or  by  some  person  by  him  duly  authorized"  (i  Rev. 
Laws,  Mass.,  1901,  ch.  74,  §  6,  p.  655)  is  subject  to  the  part-performance  doctrine  is  not 
clear  from  its  language,  but  probably  it  is  not  subject  to  it.  See  Emery  v.  Burbank, 
163  Mass.  326,  39  N.  E.  1026  (1895).  Neither  is  it  clear  whether  the  statute  applies 
except  where  legal  or  equitable  relief  is  sought  against  the  executor  or  administrator. 
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specific  performance  would  not  work  unjustifiable  hardship 
and  oppression.^^ 

But  if,  on  the  other  hand,  the  case  is  not  in  fact  one  for  quasi- 
specific  performance,  but  instead  is  one  for  the  appKcation  of  trust 
principles,  the  trust,  being  enforced  against  some  one  other  than 
the  promisor,  must  be  some  species  of  constructive  trust.  If  con- 
structive-trust principles  are  to  be  applied,  equity  should  say  to 
the  defendant:  ''You  must  either  reimburse  the  complainant  to 
the  extent  that  his  services,  or  the  other  consideration  furnished, 
enriched  the  deceased,  and  through  him  enriched  you,  or  else  you 
must  hand  over  the  property  promised  complainant  by  the  deceased. 
You  must  elect  which  you  will  do." 

The  reason  for  such  an  election  is  that  a  constructive  trust  is 
enforced  merely  because  the  express  promise  is  not  to  be  per- 
formed and  because,  on  that  account  only,  unjust  enrichment 
would  take  place  if  a  trust  were  not  enforced.  If  the  defendant 
is  wilKng  to  perform,  even  though  his  performance  is  tardy,  he 
should  be  permitted  to  do  so  and  no  constructive  trust  be  enforced. 
But  often  in  the  contract  to  will  cases  equity  will  not  want  to 
give  the  defendant  any  election  because  it  will  not  be  just  to  give 
him  one,  —  in  most  cases  he  ought  to  be  made  to  perform  and 
should  not  be  allowed  to  rescind,  —  so  it  seems  more  satisfactory 
on  the  whole  to  treat  the  situation  as  one  of  a  contract  coming 
under  the  part-performance  doctrine  and  therefore  gwa^i-specifically 
enforceable  in  equity,  though  not  literally  specifically  enforceable.^^ 


Where  an  equity  is  sought  to  be  enforced  against  the  heirs,  next  of  kin,  devisees,  or 
legatees,  the  executor  or  administrator  is  not  "sought  to  be  charged."  The  executor 
was  sought  to  be  charged  in  Emery  v.  Burbank,  supra. 

For  a  vigorous  protest  against  a  too  ready  acceptance  of  the  claims  of  one  who  seeks 
to  recover  on  an  oral  contract  to  devise,  see  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  E. 
118  (1903). 

1''  On  that  proviso,  see  Owens  v.  McNally,  113  Cal.  444,  45  Pac.  710  (1896);  Winne 
V.  Winne,  166  N.  Y.  263,  59  N.  E.  832  (1901);  Mahaney  v.  Carr,  175  N.  Y.  454,  67 
N.  E.  903  (1903). 

^^  While  equity  can  refuse  to  give  quasi-speci&c  enforcement  where  to  give  it  would 
lead  to  unfortunately  harsh  results  to  the  promisor's  surviving  family,  the  law  courts 
have  not,  of  course,  any  power  to  withhold  the  legal  remedy  for  such  a  reason.  If  the 
contract  is  not  in  writing  and  the  Statute  of  Frauds  applies,  the  law  courts  escape 
any  difficulty  by  confining  the  plaintiff  to  a  quasi-contra,ct  recovery;  but  where  the 
contract  is  evidenced  in  a  writing  which  is  signed  by  the  party  to  be  charged  and  which 
otherwise  complies  with  the  requirements  of  the  Statute  of  Frauds,  or  where  the  con- 
tract is  oral  and  the  Statute  of  Frauds  does  not  apply,  the  law  courts  must  assess 
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Contracts  for  joint,  mutual,  or  joint  and  mutual  wills.  —  The 
species  of  contract  to  bequeath  or  to  devise  which  results  in  a 

damages  measured  by  the  value  of  the  property  contracted  for.  Frost  v.  Tarr,  53 
Ind,  390  (1876).  It  is  a  pity  that  the  law  courts  did  not  refuse  to  enforce  any  of  these 
contracts,  because  it  is  often  unfair  to  enforce  them  and  yet  law  courts  cannot  dis- 
criminate. It  is  too  bad  that  the  law  courts  did  not  confine  relief  at  law  to  a  quantum 
meruit  recovery;  for  the  flexibility  of  equitable  relief  and  equity's  sound  discretionary 
award  or  refusal  of  its  remedies  make  it  more  possible  for  equity  than  for  the  law 
courts  to  deal  satisfactorily  with  the  situation.  Compare  Owens  v.  McNally,  supra, 
where  the  plaintiff  was  denied  relief  in  equity  on  a  contract  for  all  the  estate  of  the 
deceased  because  of  hardship  on  the  deceased's  widow,  who  was  entitled  to  one-half 
the  deceased's  estate  and  who  did  not  learn  of  the  contract  till  after  her  husband's 
death,  but  where  it  would  seem  chancery  might  have  given  plaintiff  the  half  of  the 
estate  to  which,  under  the  Cahfornia  statute  of  succession,  apparently,  the  widow  had 
no  claim,  if  plaintiff  preferred  that  to  a  quasi-contxdiCt  recovery.  In  Burdine  v.  Bur- 
dine,  supra,  the  contract  was  on  record  at  the  time  of  the  marriage,  so  the  widow  was 
deemed  not  to  be  able  to  show  hardship.  Cf.  Dillon  v.  Gray,  87  Kan.  129,  123 
Pac.  878  (191 2),  where  no  hardship  was  shown.  If  in  Owens  v.  McNally,  supra,  the 
contract  had  been  in  writing  and  recovery  had  been  sought  on  it  at  law,  the  court 
of  law  would  have  been  hard  put  to  it  to  keep  plaintiff  from  getting  a  judgment  for 
the  full  money  value  of  the  estate, — see  Roehl  v.  Haumesser,  114  Ind.  311,  15  N.  E. 
345  (1888),  where  a  claim  for  breach  of  a  contract  to  devise  one-half  of  an  estate 
was  enforced,  —  and  such  a  judgment  might  have  left  the  widow  of  the  deceased 
penniless. 

In  Gall  V.  Gall,  64  Hun  (N.  Y.)  600,  19  N.  Y.  Supp.  332  (1892),  in  dismissing  a 
complaint  for  specific  performance,  the  judges  advanced  as  an  extra  reason  for  their 
decision  the  illegality,  as  against  his  wife,  or  wife  and  children,  of  a  man's  agreement 
to  will  all  his  property  to  a  third  person.  Barrett,  J.,  for  himself  and  also,  it  seems,  for 
O'Brien,  J.,  said  (p.  606):  "The  parties,  whatever  their  original  understanding,  could 
never  have  contemplated  a  restriction  upon  the  decedent's  right  to  marry  or  to  pro- 
vide for  his  children  in  case  such  marriage  was  fruitful.  Nor  could  they  have  con- 
templated the  taking,  by  the  plaintiff,  of  the  decedent's  entire  estate  to  the  exclusion 
of  any  such  future  wife  or  child.  If  such  an  agreement  had  been  made,  it  certainly 
would  have  been  against  public  policy  and  void.  Whatever  agreement  was  made  was 
necessarily  subject  to  such  possibihties  and  was  limited  by  implication  accordingly." 

And  Van  Brunt,  P.  J.,  said  (p.  607): 

"I  do  not  think  that  the  courts  will  enforce  a  contract  whereby  a  party  deprives 
himself  of  all  power  to  bequeath  or  devise,  by  will,  the  property  of  which  he  is  the 
owner  at  death,  except  in  cases  of  adoption,  where  the  contract  is  made  for  the  benefit 
of  an  infant,  and  not  to  the  exclusion  of  children." 

That  General  Term  decision  was  affirmed  without  opinion  in  138  N.  Y.  675,  34 
N.  E.  515  (1893).  There  is  nothing  contra  in  Heath  v.  Heath,  18  Misc.  (N.  Y.)  521,  42 
N.  Y.  Supp.  1087  (1896),  where  the  promise,  was  expressly  subject  to  the  dower  and 
distributive  personal  property  interest  of  promisor's  widow,  nor  in  Hall  v.  Oilman, 
77  N.  Y.  App.  Div.  458,  79  N.  Y.  Supp.  303  (1902),  or  Winne  v.  Winne,  supra,  because 
in  neither  of  the  latter  cases  was  there  wife  or  child. 

On  the  validity  of  contracts  to  devise  all  of  one's  property,  see  an  article  by  Mr. 
Joseph  H.  Drake  in  7  Mich.  L,  Rev.  318.  The  difficulty  of  all  who  deal  with  the  en- 
forcement of  such  contracts  is  to  find  a  way  to  uphold  them  in  general  and  yet  to  deny 
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joint  will,  or  in  a  joint  and  mutual  will,  or  in  mutual  wills  calls 
for  special  reference. ^^  It  was  only  gradually  that  a  joint  and 
mutual  will  met  with  judicial  favor,^^  and  even  to-day  the  weight 
of  authority  is  against  the  probate  of  a  joint  will  executed  on  the 
condition  expressed  in  it  that  it  is  not  to  be  effective  as  a  will,  or 
is  not  to  be  probated,  until  the  death  of  the  last  surviving  testator 
who  executes  it.^^    The  difficulty  with  a  joint  or  joint  and  mutual 


recovery,  or  to  apportion  it,  in  extreme  cases.  While  it  is  true  that  equity  may  refuse 
specific  performance,  if  it  has  jurisdiction,  or  give  it  only  on  equitable  terms,  that 
action  of  equity  is  not  adequate  protection  in  this  country  in  many  cases  because 
of  our  rule  of  full  damages  at  law. 

13  A  joint  or  conjoint  will  may  be  defined  to  be  one  executed  by  joint  owners  of 
property,  or  one  executed  jointly  by  the  owners  of  separate  property  who  treat  the 
property  bequeathed  or  devised  or  both,  as  joint  for  will  purposes  and  accordingly 
leave  it  to  the  same  beneficiary  or  beneficiaries.  In  re  Cawley's  Estate,  136  Pa.  St. 
^28,  20  Atl.  567  (1890);  Frazier  v.  Patterson,  243  111.  80,  90  N.  E.  216  (1909).  In 
Deseumeur  v.  Rondel,  76  N.  J.  Eq.  394,  399,  74  Atl.  703,  705  (1909),  however,  the 
phrase  "joint  will"  is  made  to  apply  only  where  the  property  bequeathed  or  devised 
in  the  same  document  is  held  jointly,  and  the  phrase  "mutual  will"  is  suggested  as 
proper  where  the  property  is  held  separately,  i.  e.,  is  owned  in  severalty. 

A  mutual  or  reciprocal  or  counter  will,  as  it  is  variously  called,  is  a  will  executed 
by  two  or  more  testators  who  own  separate  property  or  separate  interests  in  the  same 
property,  and  who  make  gifts  to  the  survivor  or  survivors  of  them.  "A  mutual  will 
is  ...  in  effect  two  [or  more]  wills,  the  disposition  of  each  sharer  being  applicable 
to  his  or  her  half  [or  other  share]  of  the  joint  property."  Sir  Robert  P.  CoUier  in  Dias 
V.  De  Livera,  L.  R.  5.  A.  C.  123,  136  (1879).  The  same  judge  in  Denyssen  v.  Mostert, 
L.  R.  4.  P.  C.  236,  252  (1872),  spoke  of  mutual  wills  as  being  in  England  "of  rare 
occurrence."  Where  the  reciprocal  provisions  are  contained  in  separate  wills  executed 
by  the  several  testators,  the  plural  terms  "mutual  wills,"  "reciprocal  wills,"  "counter 
wills,"  and  "twin  wills"  are  used. 

A  joint  and  mutual  will  is  strictly  a  will  executed  by  two  or  more  testators  and  con- 
taining both  reciprocal  provisions  and  a  gift  to  some  third  person  beneficiary  or  bene- 
ficiaries. 

A  double  will  is  a  will  executed  by  two  or  more  testators  who  have  no  joint  prop- 
erty to  dispose  of,  who  reserve  full  separate  rights  of  revocation,  and  who  have  only 
sentimental  reasons  for  desiring  to  execute  one  document  instead  of  separate  wills. 
In  re  Cawley's  Estate,  supra. 

2°  The  prejudice  against  unconditional  joint  wills  which  made  some  courts  refuse 
to  admit  such  a  will  to  probate  either  as  the  joint  will  of  both  parties  or  as  the  separate 
will  of  each  (see  Walker  v.  Walker,  14  Oh.  St.  157  (1862),  and  Clayton  v.  Liverman, 
2  Dev.  &  Bat.  Law  (N.  C.)  558  (1837))  has  practically  disappeared.  See  Betts  v. 
Harper,  39  Oh.  St.  639  (1884);  In  re  Davis'  Will,  120  N.  C.  9,  26  S.  E.  636  (1897). 
See  also  Hill  v.  Harding,  92  Ky.  76,  17  S.  W.  199,  437  (1891);  Baker  v.  Syfritt, 
147  la.  49,  54,   125  N.  W.  998,  1000  (1910). 

21  See  Hershy  v.  Clark,  35  Ark.  17  (1879);  State  Bank  v.  Bliss,  67  Conn.  317, 
35  Atl.  255  (1896).  In  the  latter  case  it  was  held  that  the  estate  of  the  first  to  die  must 
be  administered  and  distributed  as  intestate  estate.    In  In  re  Raine,  i  Swab.  &  Tr. 
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will  conditioned  in  that  way  seems  to  be  that  many  courts  cannot 
understand  how  a  will  can  be  a  will  unless  it  takes  effect  as  such  eo 
instanti  the  testator  dies  and  unless  it  can  be  probated  promptly 
after  his  death.^^  And  with  reference  to  a  joint  and  mutual  will 
there  is  a  further  difficulty  due  to  loose  language;  for  a  number  of 
courts  say  that  such  a  will  is  essentially  irrevocable  by  the  sur- 
vivor,^^  and  yet  they  are  unable  to  get  away  from  the  fact  that  a 
will  by  its  very  nature  must  remain  ambulatory,  and  hence  rev- 
ocable in  the  proper  way  by  a  competent  testator.  The  real  truth 
of  the  matter  is  that  such  joint  and  mutual  wills,  like  separate 
mutual  wills,  retain  the  quality  of  revocabihty,  and  if  they  are 
revoked,  must  be  denied  probate;  ^^  but  equity  interferes  to  prevent 

144,  146  (1858),  in  holding  that  the  will,  that  of  two  brothers,  could  not  be  probated 
during  the  life  of  the  survivor  because  all  the  gifts  were  to  take  effect  "after  both  our 
decease,"  Sir  C.  Cresswell  called  the  will  "a  very  singular  instrument."  As  an 
executor  was  appointed  unconditionally,  it  would  seem  that  probate  might  have  been 
granted.  In  Peoria  Hiunane  Society  v.  McMurtrie,  229  111.  519,  82  N.  E.  319  (1907), 
the  will,  so  far  as  it  was  joint,  was  expressly  conditioned  to  take  effect  as  the  will 
of  both  testators,  if  when  both  should  be  dead  no  individual  will  had  been  made, 
and,  since  the  will  as  to  the  one  who  died  first  had  been  revoked  by  his  mar- 
riage and  was  not  republished  by  his  subsequent  individual  will,  the  court  prop- 
erly refused  probate  of  the  joint  and  mutual  will  after  the  death  of  the  survivor 
when  it  was  offered  as  the  latter' s  wiU.  No  opinion  was  expressed  as  to  the  vaUd- 
ity  of  such  a  will. 

In  Schumaker  v.  Schmidt,  44  Ala.  454,  467  (1870),  a  joint  wiU  conditioned  not  to 
take  effect  until  the  death  of  the  surviving  testator  is  favored  in  a  dictum.  There 
B.  F.  Saffold,  J.,  for  the  court  said: 

"The  best  summary  of  the  law  ...  is  that  two  or  more  persons  may  execute  a 
joint  will,  which  will  operate  as  if  executed  separately  by  each,  and  will  be  entitled 
to,  and  will  require  a  separate  probate  upon  the  decease  of  each,  as  his  will.  But  if 
the  will  so  provides,  and  the  disposition  of  the  property  requires  it,  the  probate 
should  be  delayed  until  the  death  of  both,  or  all,  of  the  testators." 

And  see  Baker  v.  Syfritt,  supra;  In  re  Lovegrove,  2  Swab.  &  Tr.  453  (1862). 

"But  delicate  and  important  questions  in  this  connection  remain  unanswered; 
as,  for  instance,  how  the  first  decedent's  estate  shall  meantime  be  settled  and  dis- 
posed of,  and  whether  a  title  can  in  any  sense  devolve  under  his  will."  Schouler, 
Wills  and  Administration  (19 10),  §  459. 

22  See  Hershy  v.  Clark,  supra,  23,  where  it  is  said  that  "A  will  must  take  effect  at 
the  death  of  the  testator,  and  not  at  a  time  still  in  the  future." 

23  See  Frazier  v.  Patterson,  supra,  85.  In  Stone  v.  Hoskins  [1905]  P.  D.  194,  197, 
the  same  thing  was  said  of  such  a  will  in  case  the  survivor  accepts  the  provision  in  his 
favor  made  by  the  deceased.  But  see  Walker  v.  Gaskill,  83  L.  J.  R.  (P.  D.)  152 
(1914). 

^  A  court  of  probate  will  either  probate  a  will  or  deny  it  probate,  regardless  of  the 
contract  of  the  maker  of  the  will,  unless  the  contract  is  also  a  revoking  will,  executed 
as  such,  or  else,  as  a  contract,  contains  in  itself  an  express  revocation  of  the  will  which 
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the  injustice  of  having  the  testator  receive  and  enjoy  property 
left  to  him  solely  because  of  his  promise  and  then  successfully 
violate  on  his  part  the  contract  under  which  he,  as  the  survivor, 
was  bound  to  let  his  will  stand  unrevoked. 

Equity  does  not  compel  the  probate  of  the  revoked  will,  and  the 
court  of  probate,  uncompelled,  neither  would  nor  could  probate 

meets  the  statutory  requirements  for  a  revocation  in  writing.  Lansing  v.  Haynes, 
95  Mich.  16,  54  N.  W.  699  (1893);  Sumner  v.  Crane,  155  Mass.  483,  29  N.  E.  1151 
(1892);  In  re  Keep's  Will,  2  N.  Y.  Supp.  750  (1888);  In  re  Gloucester's  Estate,  11 
N.  Y.  Supp.  899  (1890);  Houck  V.  Anderson,  14  Ariz.  502,  131  Pac.  975  (1913); 
Wychei).  Clapp,  43  Tex.  543  (1875);  Hobson  t).  Blackburn,  i  Add.  Eccl.  274  (1822); 
Pohlman  v.  Untzellman,  2  Lee  Eccl.  319  (1757);  Walker  v.  Gaskill,  83  L.  J.  R. 
(P.  D.)  152  (1914).  Of.  Everdell  v.  Hill,  27  Misc.  (N.  Y.)  285,  58  N.  Y.  Supp.  447 
(1899).  See  notes  in  27  L.  R.  A.  n.  s.  508;  37  L.  R.  A.  n.  s.  1196;  12  Prob.  Rep. 
Ann.  63,  71,  72. 

While  Breathitt  v.  Whittaker,  8  B.  Mon.  (Ky.)  530  (1848),  is  supposed  to  deny  the 
revocability  of  a  joint  will,  the  decision  is  really  one  in  the  law  of  powers.  The  will 
was  a  joint  one  in  the  exercise  of  a  joint  power,  and  it  was  held  that  as  both  donees 
had  to  unite  in  the  exercise  of  the  power  both  had  to  concur  in  revoking  the  ambula- 
tory exercise  of  the  power  in  the  joint  will. 

In  Ex  parte  Day,  i  Bradf.  (N.  Y.)  476  (1851),  Bradford,  Surrogate,  said: 

"An  agreement  to  make  mutual  wills  appears  to  be  valid,  and,  after  the  death  of 
either  of  the  parties,  irrevocable.  .  .  .  This  curious  subject  is  admirably  discussed 
in  Mr.  Hargrave's  luminous  opinion  in  the  Walpole  case  [Lord  Walpole  v.  Lord  Orford, 
3  Ves.  Jr.  401  (1797)].  It  is  there  conceded,  as  was  indeed  established  at  law  in  the 
same  case  (7  D.  &  E.  138),  that  the  efifect  of  such  an  agreement  could  not  be  to  make  a 
will  of  that  kind  irrevocable,  for  from  the  very  nature  of  the  transaction  testamentary 
dispositions  are  revocable.  But  it  was  contended  a  compact  of  that  kind  could  be 
enforced  in  equity  against  the  estate  of  the  defaulting  party  after  his  decease,  on  the 
ground  of  an  attaching  equitable  trust." 

In  Robinson  v.  Mandell,  3  Cliff.  169,  20  Fed.  1027,  No.  11,959  (1868),  Clifford, 
Circuit  Justice,  said  (p.  1033): 

"Where  two  persons  agree  each  with  the  other  to  make  mutual  wills,  and  both 
execute  the  agreement,  it  is  held  that  neither  can  properly  revoke  his  will  without 
giving  notice  to  the  other  of  such  revocation.  The  death  of  one  of  the  parties  in 
such  a  case  carries  his  part  of  the  contract  into  execution,  and  the  better  opinion  per- 
haps is  that  the  other  party,  after  that  event,  if  the  agreement  was  definite  and 
satisfactory,  cannot  rescind  the  contract.  Dufour  v.  Pereira,  i  Dick.  Ch.  419;  2 
Harg.  Jurid.  Arg.  272.  Both  wills,  it  is  agreed,  even  in  a  case  when  the  agreement 
between  the  respective  testators  is  fully  proved,  are  still  in  their  nature  revocable; 
but  the  doctrine  is,  that  the  parties  are  under  a  restriction,  each  to  the  other,  not 
to  revoke  their  respective  wills  so  as  to  secure  any  undue  advantage." 

The  statement  by  Clifford,  J.,  quoted  supra,  that  neither  party  to  mutual  wills  can 
revoke  without  giving  notice  to  the  other,  was  based  on  Lord  Camden's  opinion  in 
Dufour  ».  Pereira,  i  Dick.  Ch.  419  (1769),  and  needs  to  be  qualified  even  as  an  equity 
doctrine.  In  Stone  v.  Hoskins,  supra,  it  is  held  that  notice  obtained  by  ascertaining 
that  the  other  party  has  died  without  performing  is  enough  if  the  survivor,  after 
getting  that  notice,  is  able  to  alter  his  or  her  will  also. 
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it.  What  equity  does  is  to  make  the  party  who,  because  of  the 
revocation,  gets  that  for  which  he  pays  nothing,  hold  in  trust  for 
and  convey  to  the  party  who  would  have  taken  under  the  will  if 
it  had  remained  unrevoked.  It  is  sometimes  said  that  the  will  is 
irrevocable  in  equity,  ^^  but  the  meaning  of  that  simply  is  that  while 
equity  knows  that  the  will  has  been  revoked,  it  will  nevertheless 
decree  that  the  property  shall  be  held  for  those  who  would  have 
taken  if  the  will  had  not  been  revoked.^® 

With  reference  to  contracts  to  bequeath  or  to  devise,  whether 
they  are  mutual-will  contracts  or  not,  it  should  be  noted  that  the 
remedy  on  such  contracts  is  not  confined  to  equity,  and  indeed 
exists  in  equity  in  the  United  States  only  if  the  legal  remedy  is  in- 

25  See  Brown  v.  Webster,  90  Neb.  591,  603,  134  N.  W.  185,  190  (191 2). 

^  Dufour  V.  Pereira,  supra;  Bower  v.  Daniel,  198  Mo.  289,  95  S.  W.  347  (1906). 
See  Baker  v.  Syfritt,  supra.  But  see  Allen  v.  Bromberg.  163  Ala.  620,  50  So.  884 
(1909)  (Statute  of  Frauds  not  complied  with). 

For  mutual  wills,  whether  they  are  joint  or  several,  to  be  irrevocable  in  the  eyes  of 
equity  they  must  have  been  executed  in  pursuance  of  a  contract,  and  not  merely  as  a 
coincidence  of  the  unrestrained  intentions  of  the  testators.  Lord  Walpole  v.  Lord 
Orford,  supra;  Coveney  v.  Conlin,  20  App.  D.  C.  303  (1902);  Edson  i;.  Parsons, 
155  N.  Y.  555,  50  N.  E.  265  (1898);  Albery  v.  Sessions,  2  Oh.  N.  P.  237  (1895); 
Coghlin  V.  Coghlin,  26  Oh.  C.  C.  18  (1904);  Buchanan  v.  Anderson,  70  S.  C.  454, 
50  S.  E.  12  (1905).  The  proof  of  such  a  contract  must  be  clear.  Wangea  v. 
Marr,  165  S.  W.  1027  (Mo.,  1914). 

In  Drischler  v.  Van  Den  Henden,  49  N.  Y.  Super.  Ct.  508  (1883),  where  pretermitted 
heirs  were  seeking  to  recover  from  their  mother  their  share  of  their  father's  estate 
against  the  mother's  claim  of  a  mutual  will  arrangement  between  her  and  the  de- 
ceased, Ingraham,  J.,  said  (p.  511): 

"The  fact  that  at  the  time  of  the  execution  of  the  will  in  question  the  defendant 
made  a  will  leaving  all  her  property  to  the  testator,  does  not  of  itself  make  the  wills 
mutual  wills.  In  order  to  make  a  mutual  will,  the  instrument  or  instruments  must  be 
executed  by  both  parties  under  an  agreement  to  make  such  disposition  of  the  property 
of  each,  that  the  survivor  will  be  entitled  to  the  property  of  the  one  first  dying,  or 
the  disposition  of  the  property  must  be  in  the  instrument  executed  by  both  of  the 
parties."  The  last  "or"  clause  should  have  been  omitted  to  make  the  statement 
perfectly  accurate.  That  the  contract  need  not  be  proved  by  express  language, 
however,  see  Everdell  v.  Hill,  supra,  reversed  on  other  grounds  in  58  N.  Y.  App.  Div. 
151,  68  N.  Y.  Supp.  719  (1901),  and  appeal  dismissed  in  170  N.  Y.  581,  63  N.  E. 
1116  (1902). 

The  execution  of  wills  by  the  parties  to  an  oral  contract  to  make  mutual  wills  is 
not  such  part  performance  as  to  take  the  contract  out  of  the  Statute  of  Frauds.  Mc- 
Clanahan  v.  McClanahan,  77  Wash.  479,  137  Pac.  479  (1913);  Edwall  v.  Jesseph, 
75  Wash.  391,  134  Pac.  1041  (1913).  But  see  Brown  v.  Webster,  supra,  where  in  the 
majority  opinion  it  was  deemed  that  the  wills  were  executed  as  "an  integral  and  im- 
portant part  of  the  contract"  and  that  "the  execution  of  the  wills  satisfied  the  Statute 
of  Frauds,"  though  in  a  specially  concurring  opinion  one  judge  refused  to  say  more 
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adequate.2^  If  the  contract  is  in  writing,  as  required  by  the  Statute 
of  Frauds,  its  breach  will  justify  a  claim  against  the  estate  or, 
where  the  local  statutes  permit,  an  action  at  law  will  lie  on  it.^^ 
Wherever  the  sole  beneficiary  of  a  contract  may  sue  upon  it,  the 
third  person  who  by  the  contract  was  to  receive  a  legacy  or  devise 
may  present  a  claim  against  the  promisor's  estate  or  sue  for  the 
contract's  breach. 

What  has  been  said  about  contracts  to  bequeath  or  to  devise 
is  in  general  appHcable  to  contracts  to  die  intestate.  If  the  con- 
tracts meet  the  statutory  requirements,  claims  against  the  estate 
of  the  deceased  promisor  for  the  breach  of  such  contracts  will  be 
upheld  or  actions  at  law  for  their  breach  will  lie,  and,  if  the  legal 
remedy  is  not  adequate,  suits  in  equity  may  be  maintained.  A 
contract  to  die  intestate  cannot  literally  be  enforced  specifically 
at  the  suit  of  the  heir  or  next  of  kin  with  whom  the  ancestor  made 
it,  but  if  the  ancestor,  in  breach  of  his  promise,  has  died  testate  and 
by  his  will  left  the  property  or  part  of  it  to  others,  equity  will 
enforce  an  equity  in  favor  of  the  promisee,^^  i.  e.,  will  give  him 
^wasf-specific  performance. 

Bequests  J  devises,  or  intestacies  secured  by  oral  or  unattested  written 
promises  to  apply  for  others  some  or  all  of  the  property  so  obtained. 
—  The  foregoing  observations  prepare  the  way  for  the  considera- 
tion of  the  cases  of  devises,  bequests,  or  intestacy  obtained  by  the 
recipient's  oral  or  unattested  written  promises.  The  contract-to- 
bequeath-or-devise  cases,  which  we  have  just  been  considering, 
where  the  person  contracting  to  bequeath  or  to  devise  does  not 
carry  out  the  contract  are,  naturally,  much  like  the  cases  where 
there  is  a  bequest  or  devise  given  in  consideration  of  the  promise 
of  the  recipient  to  devote  the  property  to  specified  uses.    In  the 

than  that  the  wills  might  "furnish  written  evidence  to  take  the  oral  contract  without 
the  Statute  of  Frauds." 
2^  See  n.  12,  ante. 

28  Wellington  v.  Apthorp,  supra;  Jenkins  v.  Stetson,  9  Allen  (Mass.)  128  (1864); 
Carroll  v.  Swift,  10  Ind.  App.  170,  37  N.  E.  1061  (1894).  In  Burgess  v.  Burgess,  109 
Pa.  St.  312,  316,  I  Atl.  167,  168  (1885),  Clark,  J.,  said: 

"A  contract  to  devise  may  in  some  instances  be  enforced  by  decree  for  specific 
execution  —  Brinker  v.  Brinker,  7  Barr.  (Pa.)  53  (1847)  —  or  it  may  furnish  ground 
for  an  action,  in  case  of  a  breach,  and  the  damages  will  be  computed  according  to 
the  same  measure,  as  if  the  action  were  for  breach  of  a  contract  to  convey." 

Cf.  Riley  v.  Allen,  supra,  503. 

29  Jones  V.  Abbott,  228  111.  34,  81  N.  E.  791  (1907).  Cf.  Taylor  v.  Mitchell,  87  Pa. 
St.  518  (1878). 
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latter  cases,  however,  while  there  is  often  a  contract  in  form,  it  is 
perhaps  doubtful  whether  there  is  a  contract  in  fact. 

In  the  usual  case  of  a  devise  or  legacy  on  an  oral  promise  the 
testator  says,  in  effect:  "If  I  make  you  devisee  or  legatee  in  the 
will  which  I  am  about  to  make,  or  if  I  do  not  revoke  the  devise  or 
legacy  I  have  provided  for  you  in  the  will  which  I  have  made  (and 
I  reserve  the  right  to  do  as  I  please  in  the  matter),  will  you  hold 
the  property  in  trust  for  so  and  so  [or  pay  or  convey  such  and  such 
part  of  it  to  so  and  so]";  and  the  prospective  devisee  or  legatee 
expressly  or  by  conduct  answers  that  he  will.  If  a  contract  is  to 
result  from  that  kind  of  conversation,  which  at  least  gives  the  illu- 
sion of  a  contract,  it  must  be  on  the  theory  that  the  prospective 
devisee  or  legatee  really  makes  an  offer  to  perform,  and  that  the 
testator  accepts  it  by  making  his  will  in  the  devisee's  or  legatee's 
favor,  by  refraining  from  revoking  it  thereafter,  and  by  dying. 
It  is  an  offer  of  a  unilateral  contract  not  accepted  until  the  testator 
dies  with  the  will  in  the  devisee's  or  legatee's  favor  unrevoked. 

But  a  promise  which  cannot  bind  the  promisor  until  the  very 
fractional  part  of  a  second  in  which  the  promisee  dies  and  his 
will  becomes  effective  is  at  the  best  a  peculiar  thing,  and  is  so  like 
an  acceptance  of  an  offer  of  contract  sent  after  the  offeror's  death 
that  it  may  well  be  deemed  in  a  common-law  jurisdiction  not  to 
be  enforceable  as  a  contract.  In  some  jurisdictions  the  promisor 
in  these  will  and  intestacy  cases  would  be  estopped  to  deny  accept- 
ance in  tune,^°  just  as  occasionally  in  other  contract  actions  a 
promisor  is  deemed  estopped  to  deny  that  there  was  consideration 
for  his  promise. ^^  Unless  the  estoppel  theory  is  to  be  adopted,  it 
would  seem  as  if  in  these  will  or  intestacy  cases,  where  the  person 
expected  to  make  the  will  or  to  die  intestate  makes  no  promise 
and  reserves  entire  freedom  to  change  his  mind,  a  common-law 
court  cannot  properly  regard  contracts  as  entered  into;  for  in  a 
common-law  jurisdiction  death  cannot  properly  serve  to  mark 
the  completion  of  the  act  of  wilHng  or  forbearing  to  will  which  is 
to  bind  the  promisor  by  a  contract,  since  until  the  death  of  the 
testator  or  intestate  the  promisor  is  not  bound  and  after  his  death 
there  is  no  existing  promisee  to  be  bound  to. 

The  problem  is  just  the  sort  that  would  have  delighted  the 

*°  See  McDowell  v.  McDowell,  141  la.  286,  119  N.  W.  702  (1909). 
»i  See  Ricketts  v.  Scothom,  57  Neb.  51,  77  N.  W.  365  (1898). 
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medieval  lawyer  and  that  makes  the  modern  lawyer  and  judge  im- 
patient, and  were  the  result  of  the  no-contract  view  to  be  a  denial 
of  any  relief  or  even  of  adequate  relief,  to  the  beneficiary  of  the 
promise,  all  American  common-law  courts  would  doubtless  adopt 
the  estoppel  view  or  qualify  their  view  of  the  effect  of  death  suf- 
ficiently to  find  a  contract,  as  some  have  already  come  near  doing, 
if  not  done.^^     There  is,  however,  sufficient  relief  furnished  in 


'2  The  cases  where  the  beneficiary  has  insisted  on  a  contract  remedy  are  relatively 
few.  The  earliest  seems  to  have  been  Rookwood's  Case,  Cro.  Eliz.  164  (1590),  the  full 
report  of  which  was  as  follows: 

"Rookwood,  having  issue  three  sons,  had  an  intent  to  charge  his  land  with  four 
pounds  per  annum  to  each  of  his  two  youngest  sons  for  their  lives;  but  the  eldest  son 
desired  him  not  to  charge  the  land,  and  promised  to  pay  to  them  duly  the  four  pounds 
per  annum;  to  which  the  two  younger  sons,  being  present,  agreed;  and  he  promised 
to  them  to  pay  it.  And  for  non-payment  after  the  death  of  the  father,  they  brought 
an  assumpsit.  The  whole  court  held  clearly  that  it  was  well  brought  and  that  it  was 
a  good  consideration;  for  otherwise  his  land  had  been  charged  with  the  rents." 

The  promise  by  the  father  should  doubtless  be  interpreted  as  a  promise  not  to  charge 
by  deed  or  will,  i.  e.,  to  let  the  lands  go  to  the  heir  by  descent  uncharged. 

The  case  of  Button  v.  Poole,  Vent.  318,  2  Lev.  210  (1678),  was  one  where  a  father, 
who  was  going  to  dispose  of  a  wood  to  raise  a  portion  for  his  daughter,  refrained  from 
doing  so,  and  allowed  the  property  to  descend  to  his  son  and  heir,  on  the  promise  of 
the  latter  to  pay  his  sister  £1000,  and  the  daughter  was  allowed  to  recover  in  assimipsit 
against  the  son. 

But  the  English  courts  in  Rookwood's  Case  and  Button  v.  Poole  did  not  discuss  the 
question  whether  there  was  a  binding  contract  or  not,  but  considered  solely  the  ques- 
tion whether  the  plaintiffs  were  sufficiently  parties  to  the  contract,  conceded  in  each 
case,  to  sue  upon  it.  The  nearness  of  the  relationship  of  the  beneficiary  to  the  promisee 
and  all  that  such  nearness  impUed, — the  supposed  consideration  of  love  and  affection 
which  led  the  promisee  to  exact  the  promise  for  the  benefit  of  plaintiff  and  the  sup- 
posed moral  consideration  found  in  the  promisee's  moral  duty  to  provide  for  the 
plaintiff,  —  were  deemed  to  justify  a  judgment  for  plaintiff.  But  Button  v.  Poole  is 
no  longer  law  in  England  and  has  not  been  law  there  since  1861,  when  the  case  of 
Tweddle  v.  Atkinson,  i  B.  &  S.  393,  ended  all  controversy  about  the  matter,  and  Rook- 
wood's Case  can  be  law  there  only  if  the  fact  that  the  younger  sons  were  present  and 
"agreed,"  made  them  parties  to  and  not  mere  beneficiaries  of  the  contract  claimed, 
if  one  there  was.  See  Wald's  Pollock  on  Contracts,  3  ed.,  p.  241;  West  Yorkshire 
Barracq  Agency,  Limited  v.  Coleridge  [191 1]  2  K.  B.  326. 

Since  in  England  even  the  sole  beneficiary  of  a  contract  cannot  sue  on  it,  and  mere 
nearness  of  relationship  to  the  promisee,  or  moral  consideration  characterizing  the 
beneficiary,  no  longer  makes  him  a  party  to  the  contract  or  within  its  consideration, 
the  beneficiary  of  an  oral  promise  made  to  secure  a  legacy  or  devise  can  have  no  remedy 
there  as  such  beneficiary,  either  at  law  or  in  equity,  against  the  promisor.  His  sole 
remedy  there  is  in  equity  as  cestui  que  trust  of  a  constructive  trust. 

In  the  United  States,  in  most  of  which  the  sole  beneficiary  of  a  contract  can  sue  upon 
it,  the  question  of  a  right  to  sue  at  law  in  these  legacy,  devise,  and  intestacy  cases 
seems  seldom  to  have  arisen.    The  reason  probably  is  that  nearly  always  the  equity 
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chancery  under  its  constructive-trust  doctrine,  the  sounder  view 
is  that  equity  does  not  specifically  or  quasi-specificsilly  enforce  a 

remedy  is  available  and  is  so  much  more  satisfactory  than  the  legal.  The  theoretical 
difficulty  of  finding  a  contract  does  not  seem  to  trouble  the  courts  apart  from  the 
matter  of  consideration. 

In  Parker  v.  Urie,  21  Pa.  St.  305  (1853),  where  a  son  died  intestate  in  reliance  on 
the  promise  of  his  father,  who  received  the  intestate's  estate,  to  pay  plaintiff  $500  out 
of  the  son's  estate,  the  court  thought  that  there  was  a  contract  which  the  father  was 
*' bound,  in  conscience  and  law,  to  fulfill,"  but  yet  recognized  that  to  the  time  of  his 
death  the  son  had  the  right  to  change  his  mind  and  make  a  will  cutting  out  the 
father.  In  that  event,  said  Lewis,,  J.,  for  the  court,  the  promisor  "would  be  relieved 
from  the  performance  of  his  contract,  not  because  there  was  no  original  consideration 
for  it,  but  by  reason  of  the  failure  of  the  consideration  expected,  and  which  formed  the 
inducement  to  enter  into  the  engagement." 

But  in  Parker  v.  Urie  the  promisor,  after  the  decease  of  the  promisee  and  on  his  own 
deathbed,  made  to  the  beneficiary  what  the  court  deemed  a  valid  oral  partial  as- 
signment of  a  bond,  the  amount  assigned  being  the  amount  which  the  assignor  was  to 
pay  the  beneficiary,  and  the  defendants  as  executors  had  collected  the  whole  bond; 
so  on  that  theory  of  the  case  an  action  at  law  was  clearly  proper.  Any  tenable  the- 
ory to  support  the  case  may  be  adopted,  because  the  action  was  an  amicable  one, 
"the  case  to  be  tried  without  regard  to  the  form  of  action  or  the  proper  joinder  of 
parties." 

In  Gaullaher  v.  Gaullaher,  5  Watts  (Pa.)  200  (1836),  it  was  held  that  a  legatee  who, 
in  order  to  prevent  the  alteration  of  testator's  will  in  plaintiff's  favor,  had  agreed  to 
give  the  plaintiff  the  legatee's  notes  for  $5,000  and  to  pay  the  notes,  and  who  actually 
had  given  the  notes,  could  not  successfully  maintain  the  defense  of  no  consideration. 
The  court  said  that,  if  the  legatee  had  not  given  the  notes,  chancery  would  have  de- 
clared a  trust,  "and  it  would  be  strange  if  a  moral  obligation,  sufficient  to  raise  a  trust, 
were  not  sufficient  to  sustain  a  promise."  The  merger  of  the  equitable  cause  of 
action  in  the  notes,  i.  e.,  the  discharge  of  that  cause  of  action  in  those  notes,  was  of 
course  sufficient  valuable  consideration  for  them. 

In  Williams  v.  Fitch,  18  N.  Y.  546  (1859),  a  count  for  money  had  and  received  was 
sustained  at  the  suit  of  the  beneficiary  against  the  executor  of  the  one  who  had  made 
the  promise  in  order  to  gain  succession  by  the  promisee's  intestacy.  The  promisor 
was  trustee  of  a  fund  for  his  daughter,  and  he  not  only  made  her  the  promise  to  hold 
the  fund  for  the  plaintiff,  but  after  the  intestacy  of  the  daughter  he  held  the  fund  for 
the  plaintiff  as  the  latter's  property  and  loaned  portions  of  it  out  in  the  plaintiff's 
name.  That  case  was  decided  in  1859,  and  therefore  after  the  reformed  procedure 
introduced  by  the  New  York  Code  of  Procedure  of  1848  had  been  in  operation  for 
some  years;  but  even  as  a  common-law  decision  it  could  perhaps  be  justified  on  the 
ground  that  the  promisor  became  a  trustee  of  personalty  for  plaintiff  and  that  "where 
the  trust  is  fully  executed  and  there  remains  nothing  to  be  done  but  for  the  trustee 
to  pay  over  the  amount  to  the  cestui  que  trust,  an  action  at  law  may  be  maintained  in 
all  states  for  the  payment  of  the  amoimt  foimd  due."    2  Perry  on  Trusts,  6  ed.,  §  843. 

In  Illinois,  under  the  influence  of  the  moral  consideration  idea,  an  action  at  law 
was  allowed  in  Lawrence  v.  Oglesby,  178  111.  122,  52  N.  E.  945  (1899),  where  the  cir- 
cumstances were  much  like  those  in  Rookwood's  Case,  supra.  A  father,  who  had  made 
his  will  mainly  in  favor  of  his  son,  called  his  son  and  daughter  together  and  got  the 
son  to  promise  to  pay  his  sister  "$1,500  not  mentioned  in  my  will."    The  court  found 
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contract  in  such  cases,  but  simply  raises  a  constructive  trust, — ^^ 
and  since  the  common-law  court  does  not  need  to  act,  it  should  re- 

the  son's  promise  to  be  supported  by  the  consideration  of  "the  honesty  and  rectitude 
of  the  duty  of  compliance,"  and  enforced  it.  The  real  consideration,  if  there  was  one, 
was  the  father's  dying  without  altering  his  will  in  such  a  way  as  to  give  his  daughter 
the  $1,500.  The  daughter,  like  the  younger  sons  in  Rookwood's  Case,  was  either  a 
party  to  the  contract,  if  there  was  one,  or  else  a  sole  beneficiary.  The  Illinois  court, 
which  is  quite  rigid  about  requiring  in  the  constructive-trust-for-breach-of-oral-trust- 
or-promise  will  cases  active  soUcitation  on  the  part  of  the  legatee  or  devisee,  or  actual 
fraudulent  intent  at  the  time  of  making  the  promise,  or  breach  of  some  special 
confidential  relationship,  abandoned  these  tests  when  the  question  was  one  of  recov- 
ery at  law  for  breach  of  the  promise.  As  Phillips,  J.,  for  the  court  said  (178  111.  122, 
129): 

"To  hold  the  son  could  not  be  required  to  comply  with  such  promise  as  not  being 
based  on  a  sufficient  consideration  would  be  to  disregard  the  fact  that  the  will  was 
merely  ambulatory  and  could  be  changed  by  the  testator  so  long  as  he  was  of  sound 
and  disposing  mind,  and  that  he  must  have  known  that  fact,  and  would  be,  in  effect, 
to  aid  the  appellant  in  the  perpetration  of  a  fraud  on  appellee." 

If  the  Illinois  Supreme  Court  would  only  carry  that  fraudulent  retention  idea  over 
into  the  trust  cases,  where  it  belongs,  its  decisions  in  those  cases  would  no  doubt 
become  satisfactory.  For  equity  to  grant  relief  a  contract  does  not  have  to  be  found, 
since  unconscionable  retention  of  property  by  the  defendant  is  enough. 

It  should  be  noted  that  the  common-law  courts  have  modified  their  view  of  the 
effect  of  death  sufficiently  to  find  a  contract  between  the  testator  and  a  legatee  or  de- 
visee for  the  benefit  of  a  third  person  where  the  will  gives  a  specific  legacy  or  a  devise 
on  the  condition  expressed  in  the  will  that  the  legatee  or  devisee  shall  pay  a  specified 
sum  to  the  intended  beneficiary.  If  the  legatee  or  devisee  accepts  the  gift  provided  in 
the  will,  he  becomes  personally  liable  to  the  intended  beneficiary,  who  may  sue  at 
law  and  recover  the  full  amoimt  specified,  even  if  it  exceeds  the  value  of  the  legacy  or 
devise.  See  cases  cited  in  Wald's  Pollock  on  Contracts,  3  ed.,  p.  252,  where  Professor 
Williston  points  out  that  "even  in  England  there  are  cases  that  have  never  been  over- 
ruled in  which  a  beneficiary  was  allowed  to  recover  in  an  action  of  debt  against  a 
devisee  whose  devise  was  left  upon  the  condition  that  he  should  make  a  payment  to 
the  beneficiary."  On  the  personal  liability  of  devisees  for  charges  imposed  by  the  will, 
see  129  Am.  St.  Rep.  1056,  n. 

^  In  Heinisch  v.  Pennington,  73  N.  J.  Eq.  456,  68  Atl.  233  (1907),  where  for  various 
reasons  equitable  rehef  was  not  given,  Emery,  V.  C,  said  (p.  462) : 

"This  equitable  remedy  is  not  by  way  of  specific  performance  of  a  contract, 
and  a  personal  decree  for  performance  and  relief,  based  on  such  grounds,  would 
seem  clearly  to  disregard  the  express  provisions  of  the  statutes,  both  of  frauds 
and  wills.  I  have  not  been  referred  to,  nor  do  I  find,  any  case  where  relief  was 
granted  against  the  legatee  in  such  cases,  except  by  seizing,  either  in  his  hands  or  of 
those  who  held  for  him,  the  property  devised  or  bequeathed  to  him  for  the  purpose 
of  impressing  it  with  a  trust."  See  also  Belknap  v.  Tillotson,  82  N.  J.  Eq.  271,  88 
Atl.  841  (1913). 

For  the  same  general  reason  it  was  held  in  Winder  v.  Scholey,  83  Oh.  St.  204,  93 
N.  E.  1098  (1910),  that  a  suit  to  enforce  a  trust  against  legatees,  who  obtained  a 
bequest  on  the  promise  of  one  made  for  all  before  the  will  was  executed,  was  not  on 
a  contract  express  or  implied  and  so  was  not  barred  by  the  six-year  Statute  of  Limita- 
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fuse  to  stretch  its  principles  to  find  a  contract  which,  if  found, 
would  be  practically  undistinguishable  from  an  unattested  will. 

The  ordinary  contract  to  devise  or  to  bequeath  or  to  die  intes- 
tate, whether  the  contract  is  unilateral  or  bilateral,  is  binding  prior 
to  the  death  of  either  contracting  party  and  so  cannot  be  confused 
with  a  will;  but  this  peculiar  unilateral  contract,  if  it  is  a  contract, 
has  no  existence  prior  to  the  testator's  or  intestate's  death.  It  is 
as  ambulatory  as  a  will  or  as  a  gift  causa  mortis,  but  it  lacks  the 
delivery  prerequisite  to  a  gift  causa  mortis.  There  is,  to  be  sure, 
one  prejudicial  ante  mortem  act  in  the  case  of  a  will  made  and 
allowed  to  become  final  in  exchange  for  a  promise,  namely,  the 
making  of  the  will;  but  that  ambulatory  prejudicial  act  is  exactly 
the  one  involved  in  the  case  of  every  will  entitled  to  probate.  If 
the  court  had  to  be  asked  to  enforce  the  promise  specifically,  or 
even  quasi-spedfLcallyy  it  might  well  refuse  because  of  the  close 
resemblance  of  the  enforcement  to  the  supplying  of  a  will;  but 
fortimately  that  difficulty  may  be  avoided  by  refusing  to  ask  the 
court  to  enforce  the  promise  as  such  and  by  asking  it,  instead,  to 
raise  a  constructive  trust.  In  England,  where  the  sole  beneficiary 
of  a  contract,  as  such,  cannot  sue  upon  it,  nothing  but  a  construc- 
tive trust  will  serve  to  prevent  the  promisor's  unjust  enrichment. 

Where  an  ancestor  has  died  intestate,  and  refrained  from  mak- 
ing a  will  only  because  the  heir  or  next  of  kin  promised  to  carry  out 
his  testamentary  wishes,  there  is  the  same  difficulty  of  finding  a 
contract  eo  instanti  that  the  intestate  dies  that  we  found  in  the 
legacy  and  the  devise  cases.  Moreover,  there  is  a  similar  question 
whether  the  contract,  if  it  were  to  be  conceded  to  arise,  would  be 

tions.  The  cause  of  action  was  held  to  be  for  relief  on  the  ground  of  fraud  and  hence 
one  which  would  not  accrue  until  discovery  of  the  fraud. 

In  GoUand  v.  GoUand,  84  N.  Y.  Misc.  299, 147  N.  Y.  Supp.  263  (1914),  Cardozo,  J., 
said  (p.  267): 

"The  principle  is  now  a  settled  one  in  this  state  that,  where  a  devise  is  induced  by 
the  promise,  express  or  implied,  of  the  devisee,  to  devote  the  gift  to  a  lawful  purpose, 
a  secret  trust  is  created;  and  equity  will  compel  him  to  apply  the  property  in  accord- 
ance with  the  promise  by  force  of  which  he  procured  it.  ...  A  court  of  equity  in 
such  cases  exerts  its  power,  not  merely  because  there  has  been  a  breach  of  contract, 
but  because  the  promise  has  been  used  as  an  instrument  to  induce  the  promisee  to 
part  with  his  property,  so  that  the  retention  of  it  by  the  promisor  in  violation  of  the 
promise  would  result  in  an  imjust  enrichment  and  would  constitute  a  fraud.  It  is 
not  the  promise  only,  nor  the  breach  only,  but  the  promise  and  the  breach  combined, 
with  the  extortion  of  property  from  the  owner  upon  the  faith  of  the  engagement,  which 
puts  the  court  in  motion." 
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legally  valid.  The  statutes  of  descent  and  distribution  exhibit  the 
state  policy  as  to  the  descent  and  distribution  of  the  property  of 
intestates  in  the  absence  of  a  will,  and  a  contract  which  does  not 
spring  into  existence  until  the  death  of  the  intestate,  and  which 
is  effective  solely  as  a  testamentary  disposition,  is  perhaps  too 
like  an  unattested  will  properly  to  be  enforceable  specifically  or 
^wd^^i-specifically.  But  a  constructive  trust  may  well  be  en- 
forced to  prevent  unjust  enrichment.  In  England,  because  the 
sole  beneficiary  of  a  contract  cannot  sue  upon  it  either  at  law  or 
in  equity,  nothing  but  a  constructive  trust  will  meet  the  needs  of 
the  situation. 

We  may  conclude  then,  though  the  matter  is  far  from  being  free 
from  difficulty,  that  on  principle  bequests  or  devises  obtained  by 
promises  made  to  the  testators  by  the  legatees  or  devisees,  and 
intestacies  brought  about  by  promises  made  to  the  intestates  by 
the  heirs  or  next  of  kin,  do  not  properly  complete  contracts  for 
breach  of  which  an  action  for  damages  or  a  bill  for  specific  per- 
formance, or  even  a  bill  for  gwa^i-specific  performance,  will  lie. 
Some  courts,  however,  deal  with  them  as  if  they  constitute  con- 
tracts.3^ 

But  even  if  they  are  not  contracts,  may  not  the  promisors  be 
estopped  to  deny  that  they  are  contracts?  If  there  is  such  estoppel, 
and  the  view  that  there  is  has  been  advanced,^^  it  is  estoppel  by 


'*  See  n.  32,  ante.  The  fact  of  the  matter  would  seem  to  be  that,  in  these  will 
and  intestacy  cases,  the  parties  contemplate  a  unilateral  arrangement,  and  if  the  legacy, 
devise,  or  intestacy  which  is  to  be  the  consideration  for  the  promisor's  obligation  is 
not  forthcoming,  there  never  is  an  obligation  binding  on  the  promisor.  On  the  other 
hand,  if  it  is  forthcoming,  there  is  a  clear  equitable  duty,  but  not  one,  on  principle 
at  least,  enforceable  at  law. 

'^  In  McDowell  v.  McDowell,  supra,  a  suit  to  establish  and  quiet  title,  the  doctrine 
of  estoppel  was  invoked  to  evade  the  defense  that  the  Statute  of  Wills  was  not  complied 
with  and  that  the  statutes  of  descent  must  govern.  The  case  was  one  where  a 
dying  man  told  his  wife  and  his  mother  that  he  desired  his  wife  to  have  all 
his  property,  and  his  mother  in  reply  to  his  question  to  her  if  that  was  all  right 
told  him  that  it  was.  In  consequence  he  made  no  will,  and  in  holding  the  mother 
estopped  to  claim  imder  the  statutes  of  descent,  Deemer,  J.,  for  the  court,  said 
(p.  288): 

"Unless  our  statutes  of  descent  are  to  be  regarded  as  absolute  and  as  in- 
flexible as  the  laws  of  the  Medes  and  Persians,  the  facts  recited  should  estop 
the  defendant  from  claiming  any  interest  in  her  son's  estate.  .  .  .  The  general 
rule  announced  by  the  decisions  is  that  a  property  right,  created  in  favor  of  one 
by  an  estoppel,  is  superior  to  the  Statute  of  Frauds  and  the  statutory  provisions 
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promise,  and  that  is  a  dubious  kind  of  estoppel.  Moreover,  the 
estoppel  theory  does  not  make  it  any  more  advisable  to  allow  an 
action  at  law;  and  since  rehef  should  be  allowed  only  in  equity,  it 
would  seem  to  be  simpler  and  sounder  to  put  the  estoppel  theory 
to  one  side  and  to  adopt  the  constructive-trust  theory,  which  the 
estoppel  theory  really  cloaks. 

It  is  not  properly  as  a  contracting  party,  nor  as  one  estopped  to 
deny  that  he  contracted,  but  as  a  constructive  trustee  because  of 
his  imjust  enrichment,  that  a  legatee  or  devisee  who  got  the  prop- 
erty imder  the  will,  or  an  heir  or  next  of  kin  who  got  it  by  intestate 
succession,  solely  by  virtue  of  his  promise,  and  now  is  keeping  it 
as  his  own,  while  refusing  to  carry  out  his  promise,  is  decreed 
against.  In  other  words,  the  promise  as  such  is  not  enforced  and 
the  will  as  such,  or  the  intestate  succession  as  such,  is  not  inter- 
fered with,  but  there  is  what  has  been  called  '^a,  secret  trust"  recog- 
nized and  enforced  by  chancery  because  of  the  legatee's  or  devisee's 
or  heir's  or  next  of  kin's  fraudulent  retention  of  the  bequeathed 
or  devised  or  unwilled  property  in  repudiation  of  his  promise. 

In  Sweeting  v.  Sweeting,  ^^  Sir  R.  T.  Kindersley,  V.  C,  thus 
Stated  the  general  trust  doctrine  where  there  is  a  devise  on  a  secret 
trust: 

"Now  what  does  the  term  ^a  secret  trust'  mean?  It  means  that  there 
has  been  a  contract,  agreement,  or  understanding  between  the  testator 
and  A.  B.  that,  if  the  property  is  devised  to  A.  B.,  he  will  treat  it  in  a 
particular  manner;  and  it  is  called  a  secret  trust  simply  because  it  is 
not  expressed  in  the  will;  not  because  no  person  knows  of  it,  for  it  may 
have  been  arranged  before  fifty  witnesses.  It  means  that  upon  the  face 
of  the  will,  the  devise  being  absolute,  there  is  before  the  will  something, 

with  reference  to  the  execution  of  wills  and  conveyances  of  real  estate  and  personal 
property." 

And  again  (p.  290) : 

"This,  as  we  have  said,  makes  out  a  very  clear  case  of  estoppel.  The  foundation 
of  this  doctrine  is  equity  and  good  conscience.  And  its  object  is  to  prevent  the  un- 
conscientious and  inequitable  assertion  and  enforcement  of  claims  or  rights  which 
might  have  existed  or  been  enforced  by  other  rules  of  law  unless  prevented  by  estoppel. 
In  practical  effect  there  is,  from  motives  of  equity  and  fair  dealing,  the  creation  and 
vesting  of  opposing  rights  in  favor  of  the  party  who  gets  the  benefit  of  the  estoppel. 
Horn  V.  Cole,  51  N.  H.  287." 

The  estoppel  idea  was  doubtless  back  of  the  decision  in  Lawrence  v.  Oglesby, 
discussed  in  n.  32,  ante. 

««  10  Jur.  N.  s.  31,  32  (1864). 
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either  vivd  voce  or  written,  constituting  an  engagement  on  the  part  of 
the  devisee  not  to  avail  himself  of  the  devise,  but  to  apply  it  in  a  particu- 
lar manner.^^ 

"Supposing  A.  devised  to  B.  in  fee,  and  B.  agreed  to  hold  it  for  the 
benefit  of  C,  C.  cannot  go  into  a  court  of  law  and  claim  to  recover  by 
ejectment;  but  he  can  come  here  and  say,  'It  is  true  that  I  cannot  ask  a 
court  of  equity  to  import  into  the  will  anything  which  is  not  in  it,  but 
it  is  against  conscience  of,  and  a  breach  of,  that  faith  which  is  due 
between  man  and  man,  that  his  devisee,  who  accepted  the  devise  upon 
an  agreement  for  my  benefit,  should  turn  round  and  say,  'I  am  the  owner, 
and  there  is  nothing  you  can  look  at  beyond  the  devise  in  the  will  in 
my  favor.'  '  The  court  of  equity  will  attach  a  trust  to  the  devisee  as  a 
consequence  of  his  engagement  with  the  testator;  not  because  the  testa- 
tor intended  the  property  to  be  so  held.  For  if  the  testator,  without  any 
understanding  with  A.  B.,  devised  his  estate  to  him,  and  expressed  in 
writing,  by  a  codicil  not  duly  executed,  that  his  intention  in  devising 
to  A.  B.  was  that  he  should  hold  the  property  for  CD.,  that  would  not 
enable  C.  D.  to  come  here  and  say  that  A.  B.  was  trustee  for  him. 
A.  B.  would  be  entitled  to  say,  'There  is  the  will;  if  you  bring  parol 
evidence  of  the  testator's  intention  to  devise  for  the  benefit  of  some  one 
else,  you  are  violating  the  Statute  of  Frauds  and  importing  into  the  will 
that  which  is  not  therein.'  The  expression  'parol'  means  not  merely 
that  which  is  verbal,  but  it  may  mean  'written.'  But  no  court,  either 
of  law  or  equity,  can  look  out  of  the  devise  as  to  intention,  unless  an 
engagement  or  understanding  can  be  made  out  on  the  part  of  the  de- 
visee to  accept  it  on  such  a  footing,  or  unless  he  was  aware  of  the  testa- 
tor's intention,  and  either  in  words  or  tacitly  accepted  it." 

The  distinction  between  adding  to  the  will  and  enforcing  a  secret 
trust  is  clear,  even  though  the  same  practical  consequences  may 
follow  from  the  latter  as  from  the  former.  It  is  true,  however, 
that  the  courts  sometimes  come  very  near  reading  into  the  will  the 
unattested  provisions  foimd  in  the  promise  of  the  legatee  or  devisee. 
Perhaps  the  best  illustration  of  that  is  found  in  the  case  of  In  re 

'^  In  re  O'Brien  v.  Condon,  [1905],  i  Ir.  R.  51, 56,  the  Master  of  the  Rolls,  Sir  Andrew 
Marshall  Porter,  said: 

"This  is  a  typical  illustration  of  a  secret  trust.  That  phrase  does  not  necessarily 
mean  a  trust  of  a  clandestine  nature,  or  one  that  is  suppressed  from  the  world.  It 
only  means  a  trust  which  is  not  disclosed  on  the  face  of  the  will  itself." 

That  case  held  that  a  witness  who  is  a  beneficiary  under,  a  secret  trust  may  still 
take  under  the  trust.  But  see  In  re  Fleetwood,  15  Ch.  D.  594  (1880)  contra.  The 
reason  why  the  beneficiary  of  the  secret  trust  may  take  is  because  he  does  not  take 
iinder  the  will,  but  under  the  decree  of  equity. 
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Maddockj^^  where  Cozens-Hardy,  L.  J.,  stated  the  contract,  es- 
toppel, and  trust  theories  which  we  have  already  discussed.  In 
that  case  the  testator's  intended  gifts  to  third  persons  out  of  a 
specified  part  of  the  residue  were  expressed  in  a  separate  written 
memorandum  which  the  residuary  legatee  and  devisee  had  as- 
sented to,  but  the  gifts  were  not  mentioned  in  the  will.  The  resid- 
uary personal  estate  not  mentioned  in  the  memorandum  proved 
insufiicient  to  pay  the  debts,  and  then  the  question  arose  whether 
the  secret  trusts  must  bear  any  part  of  the  deficiency.  It  was  held 
that  the  debts  must  be  paid  first  out  of  that  part  of  the  residue  of 
the  personalty  not  affected  by  the  trust,  and  then  the  deficiency 
must  be  borne  ratably  by  the  specified  imattested-trust  part  of 
the  residue  (treated  as  a  specific  bequest  of  that  part)  and  the  real 
estate.  That  was  to  prevent  the  residuary  devisee,  who  was  also 
constructive  trustee,  from  making  his  cestuis  que  trust  stand  the 
whole  deficiency,  which  Collins,  M.  R.,  considered  would  be 
' '  conuni tting  a  fraud . " 

Cozens-Hardy,  L.  J.,  in  delivering  his  separate  concurring 
opinion,  said  (pp.  230-232): 

"It  is  necessary  to  consider  upon  what  principle  the  undoubted 
rule  of  the  court,  that  effect  is  to  be  given  under  certain  circumstances 
to  declarations  in  writing  not  properly  attested,  is  based.  It  is  clear 
that  no  unattested  document  can  be  admitted  to  probate  or  treated  as 
part  of  the  will.  It  is  established  that  a  devisee  or  legatee,  who  is  en- 
titled absolutely  upon  the  terms  of  the  will,  is  in  no  way  affected  by  the 
existence  of  a  document  showing  that  he  was  not  intended  to  enjoy 
beneficially,  if  he  had  no  knowledge  of  the  document  imtil  after  the 
death  of  the  testator.  Such  a  memorandum  may  or  may  not  influence 
him  as  a  man  of  honor,  but  no  legal  effect  can  be  given  to  it.  If,  however, 
the  devisee  or  legatee  is  informed  of  the  testator's  intention,  either  before 
the  will  in  his  favor  is  made  or  at  any  time  afterwards  before  the  testa- 
tor's death,  different  considerations  arise.  It  is  sometimes  said  that 
rnider  such  circumstances  a  trust  is  created  in  favor  of  the  beneficiaries 
imder  the  memorandum.  At  other  times  it  has  been  said  that  the 
devisee  or  legatee  under  the  will  is  bound  by  contract,  express  or  implied, 
to  give  effect  to  the  testator's  wishes.  Now  the  so-called  trust  does  not 
affect  the  property  except  by  reason  of  a  personal  obligation  binding 
the  individual  devisee  or  legatee.     If  he  renounces  and  disclaims,  or 

^8  [1902]  2  Ch.  220. 
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dies  in  the  lifetime  of  the  testator,  the  persons  claiming  under  the  memo- 
randima  can  take  nothing  against  the  heir  at  law  or  next  of  kin  or  residu- 
ary devisee  or  legatee.  .  .  .^^ 

"Another  way  of  arriving  at  the  same  conclusion  is  to  say  that  the 
devisee  or  legatee  is  estopped  by  his  conduct  from  denying  that  the 
memorandmn  is  a  part  of  the  will. 

"But,  whether  the  true  principle  be  trust,  or  contract,  or  estoppel, 
it  seems  to  me  that,  as  between  the  devisee  or  legatee  and  the  persons 
interested  under  the  memorandum,  all  the  same  consequences  must 
follow  as  would  follow  if  the  memorandiun  had  in  fact  formed  part  of 
the  will. 

"Appl3dng  these  principles  to  the  present  case.  Miss  Washington, 
who  attested  the  memorandum,  must  be  taken  to  be  subject  to  a  per- 
sonal obligation  to  give  effect  to  it,  precisely  as  if  it  had  been  duly  exe- 
cuted as  a  codicil  and  admitted  to  probate." 

The  difficulty  in  the  legacy  and  devise  cases  is  to  find  a  satis- 
factory place  to  draw  the  line.    Take  three  situations: 

(i)  A  testator  tells  his  intended  legatee  or  devisee  what  he  wants 
done  and  gets  his  promise  that  it  will  be  done,  if  the  testator  either 
makes  him  legatee  or  devisee  or  leaves  imrevoked  a  will  already 
made  which  names  him  as  legatee  or  devisee,  and  the  testator, 
relying  on  the  promise,  leaves  the  property  to  him.  There,  if  the 
legatee  or  devisee  refuses  to  perform,  a  trust  is  enforced  in  favor 
of  the  intended  cestui  que  trust. 

(2)  The  same  as  (i),  only  the  legatee  or  devisee  makes  no  prom- 
ise, but  testator  tells  the  legatee  or  devisee  his  wishes,  assumes 
such  a  promise  from  the  legatee's  or  devisee's  silence,  and  acts 
on  it.  There,  if  the  legatee  or  devisee  refuses  to  perform,  a  trust 
is  enforced  in  favor  of  the  intended  cestui  que  trust. 

(3)  The  testator  tells  the  legatee  or  devisee  he  is  to  hold  in  trust 
for  a  cestui  que  trust  to  be  named  by  the  testator  in  a  letter  later. 
After  the  testator's  death  a  letter  addressed  to  the  legatee  or  de- 

''  Sed  quaere  in  the  case  of  renunciation  or  disclaimer.  Is  not  the  legal  interest  in 
the  legatee  or  donee  from  the  time  of  testator's  death  imtil  the  renunciation  or  dis- 
claimer, and  is  not  the  latter  in  effect,  —  equity  is  concerned  with  substance  and  not 
mere  form,  —  a  conveyance  to  a  donee?  And  what  of  the  situation  where  the  legatee 
or  devisee  who  promised  dies  in  the  testator's  lifetime,  leaving  children  who  take  by 
virtue  of  the  common  state  statute  giving  them  the  interest  which  their  parent  would 
have  taken  if  he  had  survived  the  testator,  and  who  learn  of  their  parent's  promises 
only  after  the  testator's  death? 
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visee  and  naming  the  cestui  que  trust  is  found  with  the  will,  but  the 
legatee  or  devisee  has  not  seen  the  letter  nor  been  told  its  contents 
in  the  testator's  lifetime.  A  trust  will  not  be  enforced  in  favor  of 
the  intended  cestui  que  trust,  nor  can  the  legatee  or  devisee  keep  for 
himself,  but  he  will  hold  for  the  heirs,  next  of  kin,  or  residuary 
devisees  or  legatees. 

Why  find  a  trust  for  the  intended  cestui  que  trust  in  case  {2)  and 
not  in  case  (3)?  But  for  the  Statute  of  Wills  there  would  be  no 
reason.  In  case  (3),  however,  the  legatee  or  devisee  knew  nothing 
of  the  particular  cestui  que  trust  until  after  the  testator's  death,  when 
to  recognize  the  writing  as  having  the  effect  of  naming  them, 
against  the  legatee's  or  devisee's  objection,  would  be  to  give  it  the 
same  effect  as  if  it  were  a  codicil,  although  it  is  unexecuted  as  one. 
The  testator's  expectations  are  defeated  in  case  (3)  if  the  legatee  or 
devisee  sees  fit  not  to  realize  them, — indeed  the  English  courts 
will  not  let  the  legatee  or  devisee  realize  them  if  he  wants  to,^°  — 
but  the  statute  permits  of  no  compulsion  on  the  legatee  or  the  de- 
visee in  favor  of  the  intended  cestui  que  trust,  because  those  ex- 
pectations were  not  expressed  in  proper  testamentary  form.  It 
is  not  to  carry  out  the  testator's  intentions  that  a  constructive 
trust  is  enforced,  in  any  case  of  the  bequest  or  devise  on  an  oral 
trust,  but  solely  in  order  to  prevent  the  unjust  enrichment  of  the 
legatee  or  devisee;  and  while  it  is  clear  that  the  legatee  or  devisee 
must  hold  in  trust  for  some  one,  the  court  of  chancery,  in  desig- 
nating the  constructive  cestui  que  trust,  must  pay  due  regard  to  the 
general  purpose  of  the  statute  governing  wills.  When  a  construc- 
tive trust  is  enforced  it  is  because,  to  borrow  the  language  of  Lord 
Romilly,  in  the  deed  case  of  Davies  v.  Otty:"^^  ^'It  is  not  honest 
[of  the  grantee  or  devisee]  to  keep  the  land  "  or  other  property; 
but  that  only  points  out  the  trustee  and  the  res,  while  the  cestui 
que  trust  must  be  selected  in  a  sound  way. 

The  real  difficulty  in  every  case  is  to  find  out  by  competent 
evidence  whether  the  legatee  or  devisee  is  unjustly  enriched  and, 
if  he  is,  at  whose  expense.  In  cases  (i)  and  (2)  the  legatee  or  de- 
visee induced  the  testator's  action  by  his  express  or  tacit  promise, 
and  for  him  in  breach  of  that  promise  to  keep  for  himself  the  thing 
bequeathed  or  devised  would  be  to  profit  by  a  breach  of  faith  at 

<o  In  re  Boyes,  L.  R.  26  Ch.  D.  531  (1884). 
*i  35  Beav.  208  (1865).. 
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the  expense  of  the  intended  cestuis  que  trust,  —  those  sole  bene- 
ficiaries of  the  promise  whose  previously  inchoate  rights  as  bene- 
ficiaries become  irrevocable  when  the  legacy  or  devise  takes  effect 
by  testator's  death;  but  in  case  (3),  while  the  enrichment  is  actually 
at  the  expense  of  the  intended  cestuis  que  trust,  the  court  is 
unable  to  learn  who  those  cestuis  que  trust  are  in  any  way  that  it 
is  not  inconsistent  with  the  statute  as  to  wills  to  give  effect  to, 
against  the  legatee's  or  devisee's  objection,  and  accordingly  the 
court,  even  as  a  court  of  equity,  is  as  unable  to  name  them  as 
cestuis  que  trust  against  the  legatee's  or  devisee's  objection,  or 
to  charge  the  conscience  of  the  legatee  or  devisee  with  any  duty 
to  them,  as  if  the  testator  had  never  named  them,  though  the  court 
is  not,  on  principle,  unable  to  permit  the  legatee  or  devisee  to 
undertake  the  intended  duty  to  them.  This  last  quahfication  is 
made  with  some  hesitancy,  but  seems  right  on  principle.  Before 
the  court  can  charge  the  legatee  or  devisee  as  constructive  trustee 
for  anybody  it  must  find  that  he  is  unjustly  enriching  himself  at 
the  expense  of  some  one;  and  if  it  is  the  fact  that  he  is  not  enrich- 
ing himself,  but  is  carrying  out  the  wishes  of  the  testator,  equity 
ought  to  let  him  do  so,  because  in  that  case  there  is  no  occasion  for 
the  raising  of  any  constructive  trust.^  The  matter  is  at  least  de- 
batable.^^ In  case  (3)  the  legatee  or  devisee  knew  that  he  was  to 
hold  in  trust,  and  therefore  cannot  conscientiously  claim  the  prop- 
erty for  himself,  so  he  must  hold  in  trust  for  some  one.^    Where 

*^  The  English  view  is  that,  in  the  absence  of  communication  of  the  testator's 
wishes  m^de  to  the  devisee  in  the  testator's  lifetime,  "the  Statute  [of  Wills] prevents  the 
court  from  looking  at  the  [unattested]  paper-writing  in  which  the  testator's  intentions 
are  expressed."  Vice-Chancellor  Sir  W.  Page  Wood,  in  Wallgrave  v.  Tebbs,  2  Kay  & 
J-  313?  327  (1855).  But  before  the  equity  court  can  act  at  all,  as  the  English  court 
does  act  in  favor  of  the  heir  or  next  of  kin,  it  must  find  a  basis  for  a  constructive  trust 
in  the  devisee's  conduct;  and  if  he  is  actually  carrying  out  the  testator's  intentions, 
there  is  no  such  basis.  The  language  just  quoted  is  sound  only  where  the  devisee 
refuses  to  perform  and  claims  the  devise  for  himself,  or  where  the  will  gives  the  prop- 
erty "in  trust"  without  stating  expressly  for  whom,  and  the  court  takes  the  position 
that  there  is  an  express  and  not  a  constructive  trust  thereby  constituted  for  the 
heir  or  next  of  kin.  For  the  last  point  of  view,  in  effect,  see  Balfe  v.  Halpenny,  [1904] 
I  Ir.  R.  486. 

*^  The  strongest  argimient  for  letting  a  trustee  carry  out  the  wishes  of  the  creator 
of  the  trust,  if  the  trustee  desires  to  do  so,  even  if  they  are  not  communicated  to  him 
in  the  testator's  lifetime,  and  even  if  the  trustee  cannot  be  compelled  to  carry  them 
out,  is  found  in  Ames'  Lectures  on  Legal  History,  pp.  285-297.  See  same  article  in 
5  Harv.  L.  Rev.  389-402. 

**  If  he  is  not  given  the  least  intimation  in  testator's  lifetime  that  he  is  to  hold  in 
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he  refuses  to  hold  for  the  ones  intended  by  the  testator,  or  is  not 
allowed  to  carry  out  the  testator's  wishes  as  embodied  in  the  imat- 
tested  letter,  the  courts  compel  him  to  hold  for  the  next  of  kin, 
residuary  legatee,  heir  or  residuary  devisee.^^ 

It  is,  of  course,  clear  that  in  cases  (i)  and  (2),  where  the  memory 
and  conscience  of  the  legatee  or  devisee  can  be  made  to  yield  not 

trust,  or  if  what  the  testator  says  to  him  is  too  general  to  count,  and  the  gift  to  him 
in  the  will  is  not  expressly  "in  trust,"  he  takes  of  course  free  from  any  trust.  See 
McCormick  v.  Grogan,  L.  R.  4  H.  L.  82  (1869).  In  In  re  King's  Estate,  L.  R.  21  Ir. 
Ch.  273  (1888),  where  a  testatrix  bequeathed  £200  to  her  two  sisters,  Letitia  and 
Martha  "to  spend  as  I  shall,  by  word  of  mouth,  direct  during  my  hfetime,"  and  the 
testatrix  said  nothing  to  Letitia  and  made  to  Martha  only  some  general  statements 
about  wanting  to  leave  "something"  to  her  nephew  "young  James,"  but  did  leave 
an  imattested  letter  found  after  her  death  saying  the  nephew  was  to  have  £100, 
Monroe,  J.,  said  (p.  279): 

"But  Mr.  Meldon  argued  that,  entirely  irrespective  of  the  time  at  which  the  wishes 
of  the  testatrix  were  communicated  to  them,  their  consciences  must  be  held  to  be 
affected,  and  that  they  cannot  be  permitted  to  take  property  beneficially  which  their 
testatrix  intended  for  others. 

"Is  this  distinction  supported  by  principle  or  authority?  I  think  the  two  sisters 
do  not  stand  in  precisely  the  same  position.  No  communication  of  any  kind  appears 
to  have  been  made  to  Letitia  by  her  sister  Anne  during  her  lifetime.  Martha  does  not 
appear  to  have  told  Letitia  that  Anne  had  made  any  statement  on  the  subject  of  her 
affairs.  All  Letitia  knew  was  that  a  paper  or  letter  was  found  with  the  will,  requesting 
her  and  her  sister  to  spend  certain  sums  in  a  particular  way.  She  had  given  no  under- 
taking so  to  spend  the  money.  In  refusing  to  spend  it  in  the  way  directed  she  was 
guilty  of  no  fraud;  she  was  under  no  obhgation,  legal  or  equitable.  Therefore,  as 
regards  any  share  given  to  Letitia  under  the  will,  she  was  bound  by  no  trust;  she 
took  beneficially  and  her  interest  passed  to  the  mortgagee.  It  only  remains  to  consider 
whether  Martha  took  her  share  of  the  £100  intended  for  'young  James'  with  the 
Uability  of  carrying  out  the  trust  imposed,  or  sought  to  be  imposed,  by  the  verbal 
communication  or  the  letter.  Would  she  be  guilty  of  a  fraud  on  the  testatrix  if  she 
sought  to  hold  the  money  for  herself  beneficially?  It  is  to  be  remembered  that  Martha 
was  not  informed  that  a  legacy  had  been  or  was  to  be  left  to  her  to  be  applied  in  a 
particular  way.  Anne  merely  said  that  she  wished  to  leave  something  to  *  young  James,' 
as  if  she  was  about  to  make  her  will  and  give  him  a  legacy  directly.  According 
to  the  terms  of  the  will,  the  sum  of  £200  was  to  be  applied  as  the  testatrix  should 
*by  word  of  mouth  direct  during  her  lifetime.'  The  testatrix  never  did  during  her 
lifetime  direct  how  a  sum  of  £200  should  be  applied.  I  cannot  see  that  Martha, 
who  received  no  directions  as  to  the  expenditure  of  any  particular  sum,  who  gave  no 
undertaking  as  to  its  application,  could  now  be  held  guilty  of  a  fraud  on  her  sister 
if  she  refused  to  carry  out  the  directions  in  the  letter  only  discovered  after  her  death." 

^  See  In  re  Boyes,  supra,  where,  as  the  property  was  personalty,  the  trust  was 
decreed  for  the  next  of  kin.    Kay,  J.,  said  (p.  537) : 

"I  cannot  help  regretting  that  the  testator's  intention  of  boimty  should  fail  by 
reason  of  an  informaUty  of  this  kind."  There  the  legatee  wanted  to  carry  out  the 
unattested  intentions,  but  the  court  would  not  let  him.  As  already  suggested,  the 
soundness  of  that  refusal  may  well  be  doubted. 
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merely  the  information  that  a  trust  or  the  equivalent  was  intended, 
but  also  the  names  of  the  persons  to  take  and  the  amounts  or  in- 
terests they  were  to  take,  the  statute  governing  wills  is  not  in- 
fringed when  equity  tells  the  legatee  or  devisee  that  he  must  hold 
in  trust  for  those  intended  to  take.  But  why  should  equity  tell 
him  to  hold  for  them  rather  than  for  the  next  of  kin  or  the  heir? 
Using  the  analogy  of  the  contract  cases,  it  may  be  said  that  the 
legatee,  or  devisee,  who  cannot  hold  for  himself,  because  to  do  so, 
in  breach  of  his  promise  to  hold  for  or  convey  to  the  intended  bene- 
ficiary, would  be  dishonest,  must  hold  on  a  constructive  trust  for 
the  intended  beneficiary,  who  is  in  the  same  situation  as  is  the  sole 
beneficiary  of  a  contract  in  that  he  alone  is  substantially  damaged 
by  the  breach  of  promise.  But  when  that  is  said,  not  all  is  said  that 
needs  to  be  said.  That  analogy  is  of  no  use  in  England,  for  there 
the  sole  beneficiary  of  a  contract  has,  as  such,  no  right  to  sue  either 
at  law  or  in  equity  on  the  contract.  And  even  in  this  country  the 
late  Dean  James  Barr  Ames  of  the  Harvard  Law  School  was 
unable  to  find  any  basis  other  than  tort  for  giving  the  intended 
beneficiary  of  a  devise  on  oral  trust  any  relief.  Except  in  the  case 
where  the  legatee  or  devisee  made  his  promise  to  the  testator  with 
the  actual  intention  of  keeping  the  property  in  disregard  of  his 
promise  (in  which  case  Dean  Ames  considered  him  to  conmiit  a 
tort  which  equity  should  compel  him  to  repair  specifically  by  a 
conveyance  to  the  intended  beneficiary).  Dean  Ames  could  see 
no  argument  in  favor  of  the  intended  beneficiary.  The  case  of  a 
devise  on  an  oral  trust  he  considered  on  all  fours  with  that  of  a  deed 
on  oral  trust  for  third  persons.  Of  the  deed  and  the  will  cases  he 
said: 


"If  A.  conveys  land  to  B.  upon  an  oral  trust  for  C,  and  B.  refuses  to 
perform  the  trust,  the  rights  of  the  parties  are  easily  defined.  C.  ob- 
viously cannot  enforce  the  express  trust  nor,  since  he  has  parted  with 
nothing,  can  he  have  relief  upon  any  other  ground.  But  A.  .  .  .  may 
recover  his  land,  for  B.  may  not  honestly  keep  it  if  he  will  not  fulfill  the 
promise  which  induced  A.  to  part  with  it.  In  Massachusetts  A.  would 
probably  recover  the  value  of  the  land  instead  of  the  land  itself. 

"One  would  expect  a  devise  by  A.  to  B.  upon  an  oral  trust  for  C.  to 
create  the  same  rights  upon  B.'s  refusal  to  perform  the  trust  as  a  con- 
veyance by  A.  to  B.  upon  an  oral  trust  for  C,  except  that,  restitution 
to  the  testator  being  impossible,  his  heir,  as  representing  him,  would  be 
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entitled  to  the  reconveyance  of  the  land.  But,  by  a  strange  inconsis- 
tency in  the  law  both  in  England  and  in  this  country,  C.  is  allowed  to 
get  the  benefit  of  the  trust  in  spite  of  the  Statute  of  Frauds.  ...  It  is 
quite  possible  that  the  courts,  in  giving  C.  the  benefit  of  the  trust  in 
cases  of  devises  by  A.  to  B.  upon  an  oral  trust  for  C,  and  in  refusing 
him  any  relief  in  cases  of  similar  conveyances  inter  vivos,  were  influenced 
by  the  practical  consideration  that  in  the  latter  case  the  grantor,  re- 
covering his  property  by  the  principle  of  restitution,  would  still  be  in  a 
position  to  accomplish  his  purpose,  whereas  in  the  case  of  the  devise  the 
accomplishment  of  his  purpose  would  depend  wholly  upon  the  will  of 
his  heir." '' 

That  explanation  is  undoubtedly  forceful;  but  was  Dean  Ames 
right  in  believing  that  the  majority  decisions  in  the  deed  cases 
were  soimd  and  that  those  in  the  will  cases  were  unsound?  To  the 
writer  it  seems  that  the  courts  have  been  right  in  enforcing  a  con- 
structive trust  in  favor  of  C.  in  the  will  cases,  and  that  the  majority 
jurisdictions  have  been  wrong  in  refusing  to  do  so  in  the  deed 
cases.^^  Dean  Ames  said  that  to  enforce  a  trust  in  favor  of  C.  in 
the  will  cases,  where  C.  commits  only  a  purely  passive  breach  of 
promise  as  distinguished  from  an  active  tort,  would  be  to  violate 
the  Statute  of  Wills  and  the  Statute  of  Frauds.  But  why  so?  It 
cannot  be  because  to  enforce  a  constructive  trust  in  C.'s  favor  would 
be  to  give  him  just  what  he  would  get  if  the  express  trust  were  en- 
forced; for  in  the  case  of  a  deed  by  A.  to  B.  on  an  oral  trust  for 
the  grantor,  Dean  Ames  favored  a  constructive  trust  for  the  gran- 
tor and  said: 

"A.,  it  is  true,  may  by  means  of  this  constructive  trust  get  the  same 
relief  that  he  would  secure  by  the  enforcement  of  the  express  trust. 
But  this  is  a  purely  accidental  coincidence.  His  bill  is  not  for  specific 
performance  of  the  express  trust,  but  for  the  restitution  of  the  status 
quo:'  48 

Since  in  the  situation  just  stated  it  violates  no  statute  to  give 
A.  on  constructive  trust  what  he  would  have  had  under  the  express 
trust,  it  need  violate  none  in  the  case  of  a  devise  by  A.  to  B.  on 

**  Ames,  Lectures  on  Legal  History,  pp.  429-431.  See  saxae  passage  in  20  Harv. 
L.  Rev.  549,  553-555. 

*^  See  12  Mich.  L.  Rev.  429-444. 

*^  Ames,  Lectures  on  Legal  History,  p.  427.  See  same  passage  in  20  Harv.  L. 
Rev.  549,  551. 
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an  oral  trust  for  C,  to  give  C.  on  constructive  trust  what  he  would 
have  had  under  the  express  trust,  provided  only  that  a  satisfactory 
reason  for  enforcing  the  constructive  trust  in  C.'s  favor  rather  than 
in  that  of  A.'s  heir  or  residuary  devisee  is  furnished.  It  is  beHeved 
that  in  the  will  cases  such  a  satisfactory  reason  is  found  in  the 
fact  that  C.  is  the  one,  and  the  only  one,  substantially  injured  by 
the  breach  of  promise.  It  being  plain  that  the  devisee  must  not 
be  allowed  to  keep  for  himself,  chancery  looks  around  for  an  ap- 
propriate cestui  que  trust.  What  more  appropriate  selection  could 
equity  make  than  the  cestui  que  trust  who  would  have  been  express 
cestui  que  trust  but  for  the  failure  of  the  testator  to  put  his  wishes 
in  correct  form?  The  property  is  devoted  to  trusts  by  the  testa- 
tor's and  the  devisee's  joint  act,  and  why  not  have  a  trust  cy  pres 
the  testator's  intention,  just  as  is  done  in  those  cases  of  charitable 
trusts  where  the  testator  provides  that  a  corporation,  to  be  formed 
for  the  specified  purposes,  shall  take?  There  such  a  corporation 
cannot  take  of  right,  but  if  it  is  formed  in  a  reasonable  time,  it 
will  be  given  the  property  cy  pres  the  testator's  general  intentions.^^ 
Why  make,  as  cestui  que  trust  of  the  constructive  trust,  the  heir 
or  the  residuary  devisee,  neither  one  of  whom  the  testator  wanted 
to  have  the  property?  Equity,  perhaps,  cannot  properly  enforce, 
even  cy  pres,  the  details  of  the  express  trust,  since  that  might  be 
too  like  making  the  unattested  will  of  the  creator  of  the  trust  take 
efifect;  but,  since  to  prevent  fraudulent  enrichment  it  must  de- 
clare a  constructive  trust,  it  can  name  as  the  cestui  que  trust  of  that 
trust  the  very  person  intended  to  be  cestui  que  trust  of  the  express 
trust,  and  therefore  the  one  injured  by  the  fraudulent  acts  of  the 
trustee.^^    The  reason  why  nearly  aU  of  the  courts  enforce  a  trust 

*^  Gray's  Rule  against  Perpetuities,  2  ed.,  §  607.  See  Sinnett  v.  Herbert,  L.  R.  7 
Ch.  App.  232  (1872).  Cf.  Wallis  v.  Solicitor-General  for  New  Zealand,  [1903]  A.  C.  173. 

"  When  a  definite  function  or  duty  is  to  be  performed  and  it  cannot  be  done 
in  exact  conformity  to  the  scheme  of  the  donor,  it  must  be  performed  with  as 
close  an  approximation  to  that  scheme  as  reasonably  practicable,  and  thus 
enforced.  It  is  the  doctrine  of  approximation.  It  is  not  confined  to  the  admin- 
istration of  charities,  but  is  equally  applicable  to  all  devises  and  contracts  wherein 
the  future  is  provided  for;  and  it  is  an  essential  element  of  equity  jurisprudence. 
The  doctrine  of  cy  pres,  in  its  last  analysis,  is  found  to  be  a  simple  rule  of  judi- 
cial construction,  designed  to  aid  the  court  to  ascertain  and  carry  out,  as  nearly 
as  may  be,  the  intention  of  the  donor."  —  Sanborn,  D.  J.,  in  Tincher  v.  Arnold, 
147  Fed.  665,  67s  (1906). 

"  As  was  said  by  the  court  in  DeLaurencel  v.  DeBoom,  48  Cal.  581,  586  (1874), 
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in  favor  of  C.  in  the  devise  cases,  and  why  a  majority  of  them  do 
not  do  so  in  the  deed  cases,  in  the  absence  of  fraudulent  intent 
at  the  time  of  taking  or  of  a  special  confidential  relationship  be- 
tween grantor  and  grantee,  is  that  in  the  will  cases  the  death  of 
the  testator  makes  evident  to  the  courts  what  in  the  deed  cases 
the  presence  of  the  living  grantor  often  conceals;  namely,  that 
the  party  to  suffer  by  the  breach  of  trust  is  the  intended  cestui 
que  trust  and  not  the  one  who  furnishes  the  property  and  that, 
since  the  unjust  enrichment  of  the  trustee,  to  prevent  which  a 
constructive  trust  is  raised,  is  at  the  expense  of  the  intended 
cestui  que  trust,  he  should  be  selected  by  the  court  of  chancery 
as  the  cy  pres  constructive-trust  cestui  que  trust^^  No  doubt,  in 
cases  where  wills  are  concerned,  it  is  easier  to  give  due  weight  to  the 
intentions  of  the  supplier  of  the  property  than  it  is  in  cases  where 
deeds  are  used  to  transfer  the  property;  but  in  both  cases  chancery 
is,  on  principle,  bound  to  select  as  its  constructive-trust  cestui 
que  trust  the  very  man  the  creator  of  the  oral  trust  made  the 
cestui  que  trust  of  the  unenforceable  express  trust. 

Before  taking  up  the  authorities  a  word  should  be  said  about 
the  kind  of  promise  that  will  serve  to  make  retention  by  the  legatee 
or  devisee  in  breach  of  promise  fraudulent.  It  need  not  be  a  prom- 
ise expressly  to  hold  in  trust;  it  may  be  a  promise  to  pay  to  the 
intended  beneficiary  money  derived  out  of  the  property  ^^  or  to 
convey  land  to  him  ^^  or  to  devise  to  him.^^  It  must,  however,  be 
a  promise  which  was  meant  to  be  binding  and  not  merely  preca- 

where  a  devisee  xmder  a  will  prevented  a  revocation  of  a  will  by  promising  to  hold  in 
trust  for  certain  named  cestuis  que  trust:  "It  would  be  a  fraud  upon  the  testator 
and  upon  cestuis  que  trust  to  permit  the  defendant  to  repudiate  the  trust  on  the  faith 
of  which  the  estate  was  devised  to  him."  It  is  in  the  legacy,  devise,  and  intestacy  cases 
that  the  courts  see  clearly  the  fraud  on  the  cestuis  que  trust  and  act  accordingly. 

^1  That  the  enrichment  is  at  the  expense  of  the  intended  cestui  is  seen  most  clearly 
in  those  cases  where  the  promisor  partly  performs  to  the  cestui  que  trust  but  his  ad- 
ministrator repudiates  all  liabiHty  (see  Williams  v.  Fitch,  i8  N.  Y.  546  (1859)),  or 
where  the  promisor  himself  repudiates  after  partly  performing.  See  Harris  v. 
Howell,  Gibb  Eq.  11  (1798). 

52  Williams  v.  Vreeland,  29  N.  J.  Eq.  417  (1878),  32  N.  J.  Eq.  135  (1880),  32  N.  J. 
Eq.  734  (1880). 

"  Benbrook».  Yancy,  96  Miss.  536,  51  So.  461  (1910);  Dowd  v.  Tucker,  41  Conn. 
197  (1874). 

"  Gilpatrick  v.  Glidden,  81  Me.  137,  16  Atl.  464  (1888);  Laird  v.  Vila,  93  Minn. 
45,  100  N.  W.  656  (1904);  Chapman's  Ex'r  v.  Chapman,  152  Ky.  344,  153  S.  W.  434 
(1913)- 
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tory.^^  Whenever  the  performance  is  not  illegal  and  the  promisor, 
who  is  to  his  knowledge  regarded  by  the  promisee  as  obligated  to 
perform,  fails  to  notify  the  promisee  before  taking  title  that  he 
will  not  perform,  he  cannot  keep  the  property  and  repudiate  his 
express  or  impHed  in  fact  promise  without  being  made  a  construc- 
tive trustee. 

[To  he  continued] 

George  P.  Costigan,  Jr. 
Northwestern  University  Law  School. 

^5  McCormick  v.  Grogan,  supra;  In  re  Pitt  Rivers,  [1902]  i  Ch.  403;  Sullivan  v. 
Sullivan,  [1903]  i  Ir.  R.  193;  AUmon  v.  Pigg,  82  111.  149  (1876);  Orth  v.  Orth,  145  Ind. 
184,  42  N.  E.  277  (1896).    Cf.  Whitehouse  v.  Bolster,  95  Me.  458,  50  Atl.  240  (1901). 

In  McCormick  v.  Grogan,  supra,  p.  99,  Lord  Westbury,  in  passing  on  the  question 
whether  a  devisee  and  legatee  was  to  be  deemed  a  trustee  because  of  a  conversation 
between  himself  and  the  testator  about  a  letter  which  was  later  found  with  the  will 
and  which  named  gifts  which  the  testator  would  like  made,  refused  to  imply  a  trust 
because  it  was  impossible  to  say  that  what  the  legatee  and  devisee  said  to  the  testator 
amounted  "to  a  distinct  promise,  the  breach  of  which  would  constitute  a  fraud; 
for  you  cannot  constitute  a  fraud  in  this  matter  unless  you  find  that  there  is  a  distinct 
and  positive  promise,  the  non-fulfillment  of  which  brands  the  party  with  disgrace 
as  having  personally  imposed  on  the  testator  .  .  .  and  there  is  nothing,  therefore, 
to  justify  the  appellant  in  coming  here  to  fasten  that  personal  imputation  upon  the 
respondent  and  then  to  derive  from  that  a  conclusion  of  trust  in  favor  of  himself." 
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THE   QUESTION   OF   FEDERAL  DISPOSITION   OF 
STATE  WATERS  IN  THE  PRIORITY  STATES  ^ 

WHICH  has  the  authority,  —  the  federal  government  or  the 
state,  —  to  dispose  of  the  waters  of  the  streams  in  our  pri- 
ority states?  In  other  words,  which  of  the  two  is  to  determine 
what  the  system  of  water  rights  for  the  state  shall  be,  —  for  in- 
stance, whether  riparian  or  priority,  —  and  to  dispose  of  rights  to 
water  thereunder?  Here  we  have  the  greatest  and  most  interest- 
ing of  the  many  unsettled  questions  in  the  law  of  western  water 
rights. 

What  difference  does  the  decision  make?  A  very  decided  one. 
If,  for  instance,  the  federal  government  has  the  authority,  then  the 
State  Engineer  of  Wyoming  is  wrong  in  his  contention  that  the 
Reclamation  Service  has  no  right  to  divert  from  the  North  Platte 
in  Wyoming  a  large  quantity  of  water  for  the  irrigation  of  land  in 
a  neighboring  state;  and  the  Department  of  Justice  at  Washington 
is  right  in  the  position  which  it  has  recently  taken  in  asserting  that 
all  stream  waters  not  yet  appropriated  in  the  priority  states  are 
subject  to  disposition  by  the  federal  government  and  not  by  the 
state. 

If  the  authority  in  question  is  lodged  in  the  federal  government, 
then,  except  to  the  extent  of  the  government's  consent,  the  state 
may  not  ordain  or  maintain  any  system  of  water  rights  at  all  or 
determine  by  whom  rights  to  water  may  be  acquired  or  upon  what 
terms  or  what  the  nature  of  the  right  shall  be. 

Such  consequences,  indeed,  justify  the  inquiry,  —  which,  the 
federal  government  or  the  state,  is  the  disposing  authority? 

My  topic  and  the  method  of  treating  it  are  such  that  for  the 
sake  of  clarity,  it  is  best  to  state  at  the  outset  that  I  take  the  posi- 
tion that  the  power  of  disposing  of  the  waters  of  the  state  is  lodged 
not  in  the  federal  government  but  in  the  state.  The  theory  by 
which  I  reach  this  conclusion  is  that  there  is  a  distinction  between 


^  From  a  recent  address  before  the  Colorado  State  Bar  Association  at  Colorado 
Springs.  The  author  desires  to  acknowledge  helpful  suggestions  from  Roscoe  Pound, 
Esq.,  Professor  of  Law  in  Harvard  Law  School. 
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sovereignty  and  ownership;  that  prior  to  statehood,  the  United 
States  had  sovereignty  over  but  not  property  in  the  waters;  that 
by  conferment  of  statehood,  this  sovereignty  was  passed  to  the 
state  which,  in  consequence  thereof,  became  vested,  to  the  exclu- 
sion of  the  federal  government,  with  power  to  dispose  of  the  waters 
and  to  create  either  in  itself  or  in  others  property  rights  in  respect 
thereto. 

Systems  of  Water  Rights 

Two  distinct  systems  of  water  law  are  known  to  the  people  of  the 
United  States:  first,  the  riparian;  second,  the  priority  or  appropri- 
ation. A  water  right,  under  either  system,  is  not  ownership  of  the 
water  itself  as  it  exists  in  the  natural  source  of  supply  but  rather 
of  a  right  to  make  use  of  the  water.  The  property  is  in  the  usufruct, 
not  in  the  water  or  corpus  itself,  and  under  either  system,  the  right 
is  an  incorporeal  hereditament.^  Although  the  rights  imder  the 
two  systems  are  alike  in  these  respects,  there  are  others  in  which 
there  is  a  radical  difference.  The  fundamental  principle  of  the  ripa- 
rian system  is  that  of  equaHty,  —  equahty  among  the  riparian  pro- 
prietors, not  necessarily  to  equal  amounts  of  water,  but  in  the  right 
to  make  what,  for  them  respectively  and  under  all  the  circum- 
stances, is  a  reasonable  use  of  the  waters.  The  cardinal  principle 
of  the  priority  system,  on  the  other  hand,  is  discrimination,  —  dis- 
crimination in  favor  of  the  oldest  user  or,  as  he  is  called,  appro- 
priator.  When  there  are  many  riparian  proprietors  along  a  stream, 
the  riparian  system  does  as  well  by  the  most  recent  arrival  as  by 
the  first,  but  the  priority  system  awards  prior  rights  to  the  different 
users,  to  the  extent  of  their  respective  appHcations  to  use,  in  the 
order  of  the  age  of  their  respective  uses,  —  to  the  first  user  or  ap- 
propriator  of  water,  the  first  preference  or  priority  to  the  water,  to 
the  second  appropriator,  the  second  priority,  and  so  on.  The  ripa- 
rian system  restricts  the  use  of  the  water  to  riparian  lands;  the 
priority  or  appropriation  system  does  not. 

Physically,  the  riparian  system  is  better  adapted  to  lands  situated 
in  moist  cHmates  while  the  priority  is  the  better  adapted  to  areas 
that  are  dry  and  mountainous  in  that  frequently  the  lands  are  the 

*  Swift  V.  Goodrich,  70  Cal.  103,  11  Pac.  561  (1886);  Wyatt  v.  Larimer,  etc.  Co., 
18  Colo.  298,  33  Pac.  144  (1893). 
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best  served  by  uses  of  water  away  from  the  streams,  and  that  the 
water  being  scarce  and  the  expense  of  transporting  heavy,  he  who 
imdertakes  the  expense  must  be  assured  in  advance  that  those  who 
come  after  him  may  not  deplete  his  supply.  Better  that  some 
users  have  enough  and  others  none,  than  that  all  should  go  short. 

The  priority  system  is  exclusively  in  force  in  the  seven  semi-arid 
states  of  Colorado,  Wyoming,  Utah,  Nevada,  Idaho,  New  Mexico, 
and  Arizona,  and  is  partially  in  force  in  the  less  arid  states  of  Cali- 
fornia, Montana,  North  Dakota,  South  Dakota,  Washington,  Kan- 
sas, Nebraska,  Oklahoma,  Oregon,  and  Texas.  The  riparian  system 
also  is  partially  in  force  in  these  states  wherein  the  priority  system 
is  partially  in  force,  and  is  exclusively  in  force  in  all  the  remaining 
states  of  the  Union,  i.  e.,m  all  states  wherein  the  priority  system 
is  not  in  force  either  exclusively  or  partially  as  stated. 

Historically,  with  us,  the  riparian  system  is  the  older  of  the  two 
and  came  from  England.  The  priority  system,  whatever  its  history 
may  have  been  elsewhere,  is  indigenous  to  our  own  country  and  is 
one  of  the  two  bodies  of  substantive  law  (the  other  being  mining) 
given  to  American  law  by  the  West. 

The  states  I  have  enumerated  as  states  wherein  the  priority  sys- 
tem is  in  force  either  partially  or  entirely,  were  originally,  except 
as  to  Texas,  portions  of  a  great  public  domain  of  the  United  States 
acquired  for  the  most  part  from  Mexico,  but  also  in  part  from  France, 
Great  Britain,  and  from  the  State  of  Texas.  As  for  the  area  which 
is  now  the  state  of  Texas,  it  never  was  a  part  of  the  United  States' 
public  domain  but  having  already  become  free  and  independent  by 
revolt  from  Mexico,  was  admitted  directly  into  the  Union.  The 
great  public  domain  thus  variously  acquired  by  the  United  States 
was,  at  the  time  of  its  acquisition,  not  private  property  but  almost 
wholly  public  domain  of  the  nations  ceding  it. 

Theories  Invoked  to  Legalize  the  Priority  System 

The  priority  system  originated  among  the  "forty-niners"  of 
California  in  what  was  then  neither  territory  nor  state,  but  the  imor- 
ganized  public  domain  of  the  United  States,  and  at  first  was  devoted 
to  mining  uses,  but  later  the  system  spread  and  the  uses  were  ex- 
tended imtil  now,  as  we  have  seen,  seventeen  states  enforce  the 
system  exclusively  or  partially  and  the  waters  may  be  used  for  any 
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and  all  beneficial  purposes.  When  the  forty-niners  originated  the 
system,  they  were  without  law  save  of  their  own  making,  but  later 
the  system  was  recognized  by  judicial  decisions  and  legislative 
enactments  of  organized  territories,  states,  and  of  the  United 
States.  The  first  reported  case  sustaining  the  priority  doctrine  was 
Eddy  V.  Simpson,^  decided  in  1853.  The  first  legislative  recognition 
was  by  the  state  of  CaHfornia  in  1851  by  an  act  ^  providing  that: 

"In  actions  respecting  mining  claims,  proof  shall  be  admitted  of  the 
customs,  usages  or  regulations  established  and  in  force  at  the  bar  or 
diggings  embracing  such  claim  ..." 

The  first  legislative  recognition  by  the  United  States  was  the  Act  of 
July  26th,  1866,  throwing  open  the  mineral  portion  of  the  public 
domain  to  private  acquisition  and  providing  also  that: 

"  Whenever  by  priority  of  possession  rights  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  purposes  have  vested  and  accrued, 
and  the  same  are  recognized  and  acknowledged  by  local  customs,  laws, 
and  decisions  of  courts,  the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same;  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the  purposes  herein  specified  is 
acknowledged  and  confirmed,  but  whenever  any  person,  in  the  construc- 
tion of  any  ditch  or  canal,  injures  or  damages  the  possession  of  any  set- 
tler on  the  public  domain  the  party  committing  such  injury  shall  be  liable 
to  the  party  injured  for  such  injury  or  damage." 

The  first  judicial  decision  of  the  United  States  Supreme  Court  up- 
holding the  priority  system  was  that  of  Atchison  v.  Peter  son  ^^  de- 
cided in  1874.  Since  these  first  favorable  recognitions  there  have 
been  many  others,  both  legislative  and  judicial,  from  territorial 
state  and  federal  governments.  Two  of  the  later  federal  statutes, 
although  there  are  nimierous  others,  deserve  especial  notice. 
One  was  an  act  ^  passed  in  1870,  providing  that: 

"All  patents  granted,  or  pre-emption  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water  rights  or  rights  to  ditches  and 
reservoirs  used  with  such  water  rights  as  may  have  been  acquired  or 
recognized  under  [the  Act  of  July  26,  1866]." 

»  3  Cal.  249. 

*  Civil  Practice  Act,  Apr.  29th,  1851,  §  621,  now  found  substantially  unchanged 
in  Code  of  Civil  Procedure,  §  748. 
5  20  Wall.  (U.  S.)  507. 
"  Revised  Statutes,  §  2340. 
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The  other  was  the  Desert  Act  of  1877^  providing  for  the  private 
reclamation  of  desert  lands  by  conducting  water  thereto  under  the 
priority  system,  and  also  providing  as  to  the  waters  in  excess  of 
those  so  needed  that: 

"All  surplus  water  over  and  above  such  actual  appropriation  and  use, 
together  with  the  water  of  all  lakes,  rivers,  and  other  sources  of  water 
supply  upon  the  public  lands  and  not  navigable,  shall  remain  and  be 
held  free  for  appropriation  and  use  of  the  public  for  irrigation,  mining  and 
manufacturing  purposes  subject  to  existing  rights." 

;    The  priority  system  was,  to  the  people  creating  and  extending  it, 
a  novelty.    A  number  of  theories  were  advanced,  and  are  still  ad- 
vanced, for  the  purpose  of  legaHzing  it.    The  principal  theories  have 
been  those  relating  to  the  source  of  legal  authority,  —  whether  from 
the  federal  government  or  from  the  state,  —  for  manifestly  no 
rules  as  to  water  rights,  any  more  than  other  rules,  can  be  law  at  all 
imless  emanating  from  that  one  of  the  two  possible  sources,  which, 
for  the  purpose  of  legalization,  is  the  proper  sovereign  authority. 
That  between  these  two  theories  no  final  choice  has  been  made  by 
the  Supreme  Court  of  the  United  States  is  largely  due  to  the  fact 
that  in  the  main  the  federal  government  and  the  state,  each  in  its 
own  way,  have  supported  the  priority  system.    With  the  two  sov- 
ereignties thus  uniting  to  uphold  the  system  there  has  not  been  the 
occasion  to  decide  which  of  the  two  is  the  one  whose  consent  is 
necessary  and  controlHng.    Even  so,  it  is  surprising  that  a  certain  re- 
lation between  water  claimants  has  not  presented  to  the  Supreme 
Court  of  the  United  States  long  ago,  and  in  compelling  manner, 
this  question  of  source  of  authority.    I  refer  to  the  relative  claims 
of  a  prior  riparian  proprietor  claiming  solely  as  such  under  a  United 
States  patent  to  riparian  land  and  a  subsequent  appropriator,  both 
being  within  a  state  which  by  its  laws  purports  to  do  away  entirely 
with  the  riparian  system,  —  an  issue  there  being  whether  it  is 
within  the  power  of  a  state  to  dispose  of  the  waters  under  a  priority 
system  as  against  a  prior  riparian  patentee  of  riparian  land  on  the 
same  stream,  claiming  by  reason  of  the  priority  of  his  grant,  that 
he  receives  as  an  incident  thereto,  although  not  expressed,  the  water 
right  which,  more  generally  speaking,  grants  of  riparian  land  have 
always  carried  in  the  history  of  English  and  American  law,  namely, 

'  19  Stats.  377. 
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a  water  right  under  the  riparian  system.  Some  day,  and  soon,  how- 
ever, the  issue  between  prior  riparian  and  subsequent  appropriator 
and  the  difference  between  federal  and  state  statutes  as  to  details 
of  the  priority  system  and  the  rivalry  between  the  forces  of  federal 
and  state  conservation  of  natural  resources  must  force  the  decision 
as  to  which  of  the  two  sovereigns  is  the  authorized  disposer  of  the 
waters  and  is,  therefore,  to  be  obeyed. 

Two  theories  have  been  advanced  in  reference  to  the  source  of 
authority, —  one  commonly  known  as  the  CaHfornia  doctrine,  the 
other  as  the  Colorado  doctrine,  the  former  ascribing  the  authority 
to  the  federal  government,  the  latter  to  the  state.  More  fully  the 
California  doctrine  may  be  stated  as  follows :  that  when  the  United 
States  by  cession  from  the  ceding  nations  became  the  owner  of  the 
lands  now  comprising  the  priority  states  it  became  as  well  the 
owner  in  a  strict  proprietary  sense  of  the  right  to  use  the  waters 
flowing  over  these  lands;  that  while  it  was  such  proprietary  owner, 
statehood  or  state  sovereignty  was  conferred  upon  what  are  now  the 
priority  states:  that  sovereignty  is  different  from  ownership,  and 
the  conferment  of  the  former  upon  a  state  passed  only  political 
powers  and  not  property;  that  in  consequence,  although  the  federal 
government  is  no  longer  sovereign  in  respect  to  the  waters  within 
the  priority  commonwealths,  the  United  States  still  has  its  original 
property  right  to  use  the  water  just  as  it  continued  to  own  the  pub- 
lic lands  themselves;  that  by  the  federal  Constitution,^  Congress 
alone  may  dispose  of  federal  property  and,  therefore,  of  this  usufruc- 
tuary right  of  the  United  States  and,  accordingly,  no  state  has  a 
right  by  virtue  of  its  statehood  or  sovereignty  to  determine  what 
system  of  water  rights  shall  prevail  therein  or  who  may  be  the 
owner  of  such  rights  or  how  they  may  be  acquired  or  for  what  pur- 
pose; that  no  one  has  acquired  or  can  acquire  any  usufructuary 
right  in  the  waters  except  by  and  with  the  consent  of  the  federal 
government;  that  the  Act  of  '66  and  the  Desert  Act  of  '77  (to 
both  of  which  I  have  referred)  the  principal  federal  statutes  pur- 
porting to  create  priority  rights  to  the  use  of  water  in  others  than 
the  United  States,  are  really  grants  of  property  rights  in  the  use  of 
water  to  imnamed  grantees,  to  take  effect  upon  performance  by 
them  of  the  physical  acts  (appropriation)  required  by  the  laws 

•  Art.  IV.,  §  3,  cl.  2. 
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of  the  different  priority  states;  that  where  there  are,  in  a  priority 
state,  rival  claimants  to  water  from  the  same  stream,  one  claiming  as 
a  prior  appropriator  and  the  other  merely  as  a  patentee  of  the 
United  States  to  riparian  land,  both  are  United  States  grantees  of 
the  right  to  water,  but  the  prior  appropriator  prevails  to  the  extent 
of  his  appropriation  over  the  subsequent  patentee  because  of  being 
the  earlier  grantee;  that  on  the  other  hand  where  the  patent  to  the 
riparian  land  is  prior  to  the  appropriation,  the  grant  of  the  land 
carries  with  it  a  right  to  a  riparian  use  of  the  water  and,  accordingly, 
to  the  extent  of  such  riparian  use  the  prior  patentee  prevails  over 
the  subsequent  appropriator;  that  to  the  extent  the  United 
States,  at  the  time  of  admitting  a  priority  state  into  the  Union, 
had  not  granted  away  its  property  rights  in  the  use  of  the  waters  in 
the  form  of  grants  of  riparian  lands  to  patentees  or  of  appropri- 
ations by  appropriators,  or  has  not  done  so  since,  the  United 
States  is  still  the  owner  thereof,  with  full  power  of  disposition. 

The  Colorado  doctrine  may  be  put  in  this  way:  that  while  prior 
to  statehood  of  the  priority  states  the  United  States  had  sovereign 
jurisdiction  over  the  waters,  and  appropriation  rights  acquired 
during  that  time  were  derivable  exclusively  from  the  United  States, 
yet  the  riparian  system  never  was  in  force  in  the  areas  afterward 
comprising  the  Colorado-doctrine  states;  that  the  conferment  of 
state  sovereignty  vested  in  the  state  as  an  incident  of  such  sover- 
eignty over  the  waters  the  exclusive  power  to  dispose  of  appropria- 
tion rights  to  the  use  of  water  not  inconsistent  with  the  rights  pre- 
viously disposed  of  by  the  federal  government  and  to  prescribe 
the  persons  who  could  acquire  them  and  the  terms  and  purposes  of 
the  acquisition;  that  subsequent  to  statehood  an  appropriator 
does  not  receive  his  water  right  as  the  grant  of  a  pre-existing  prop- 
erty right  in  and  from  the  United  States,  but  the  right  is  conferred 
upon  him  by  the  sovereign  power  of  the  state. 

Lux  V.  Haggifiy^  the  leading  case  on  the  CaHfomia  doctrine,  sum- 
marizes the  priority  phase  of  that  doctrine  as  follows: 

"Recognizing  the  United  States  as  the  owner  of  the  lands  and  waters, 
and  as  therefore  authorized  to  permit  the  occupation  or  diversion  of  the 
waters  as  distinct  from  the  lands,  the  State  courts  have  treated  the  prior 
appropriator  of  water  on  the  public  lands  of  the  United  States  as  having 

»  69  Cal.  25s,  338, 10  Pac.  674,  721  (1886). 
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a  better  right  than  a  subsequent  appropriator  on  the  theory  that  the  ap- 
propriation was  allowed  or  licensed  by  the  United  States.  It  has  never 
been  held  that  the  right  to  appropriate  waters  on  the  public  lands  of  the 
United  States  was  derived  directly  from  the  State  of  California  as  the 
owner  of  innavigable  streams  and  their  beds.  And  since  the  act  of  Con- 
gress granting  or  recognizing  a  property  in  the  waters  actually  diverted 
and  usefully  applied  on  the  public  lands  of  the  United  States,  such  rights 
have  always  been  claimed  to  be  deraigned  by  private  persons  under  the 
act  of  Congress,  from  the  recognition  accorded  by  the  act,  or  from  the 
acquiescence  of  the  general  government  in  previous  appropriations  made 
with  its  presumed  sanction  and  approval.'* 

In  Willey  v.  Decker, ^^  Mr.  Justice  Potter,  speaking  for  the  court, 
deals  with  both  doctrines  in  the  following  language : 

"In  that  state  (Montana)  the  doctrine  more  generally  known,  per- 
haps, as  the  *  California  doctrine,'  prevails.  Stated  briefly,  that  doctrine 
is  that  while  a  stream  is  situated  on  the  public  lands  of  the  United 
States  a  person  may,  under  the  customs  and  laws  of  a  state,  and  the  leg- 
islation of  Congress,  acquire  by  prior  appropriation  the  right  to  use  the 
waters  thereof  for  mining,  agricultural,  and  other  beneficial  purposes, 
and  to  construct  and  maintain  ditches  and  reservoirs  over  and  upon  the 
public  land;  such  right  being  good  against  all  other  private  persons,  and 
by  statute  good  as  against  the  United  States  and  its  subsequent  grantees; 
but  that,  when  a  grantee  of  the  United  States  obtains  title  to  a  tract  of 
the  public  land  bordering  on  a  stream,  the  waters  of  which  have  not 
been  hitherto  appropriated,  his  patent  is  not  subject  to  any  pos- 
sible appropriation  subsequently  made  by  another  party  without  his 
consent.  .  .  . 

"Upon  that  theory  the  right  acquired  by  prior  appropriation  on  the 
public  domain  is  held  to  be  founded  in  grant  from  the  United  States 
government,  as  owner  of  the  land  and  water,  under  the  acts  of  Congress  of 
1866  and  1870. 

"In  this  state,  on  the  other  hand,  the  common-law  doctrine  concern- 
ing the  rights  of  a  riparian  owner  in  the  water  of  a  natural  stream  has 
been  held  to  be  unsuited  to  our  conditions;  and  this  court  has  declared 
that  the  rule  never  obtained  in  this  jurisdiction  (Moyer  v.  Preston,  6 
Wyo.  308).  It  was  said  in  the  opinion  in  that  case  that  'a  different 
principle  better  adapted  to  the  material  condition  of  this  region  has  been 
recognized.  That  principle,  briefly  stated,  is  that  the  right  to  the  use  of 
water  for  beneficial  purposes  depends  upon  a  prior  appropriation.' 

10  jj  Wyo.  496,  73  Pac.  210  (1903). 
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And,  further,  in  explanation  of  the  reasons  for  the  existence  of  the  new 
doctrine,  it  was  said,  '  It  is  the  natural  outgrowth  of  the  conditions 
existing  in  this  region  of  country.'  The  climate  is  dry,  the  soil  is  arid 
and  largely  unproductive  in  the  absence  of  irrigation,  but  when  water 
is  applied  by  that  means  it  becomes  capable  of  successfiil  cultivation. 
The  benefits  accruing  to  land  upon  the  banks  of  a  stream  without  any 
physical  application  of  the  water  are  few;  and  while  the  land  con- 
tiguous to  water,  and  so  favorably  located  as  to  naturally  derive  any  sort 
of  advantage  therefrom,  is  comparatively  small  in  area,  the  remainder, 
which  comprises  by  far  the  greater  proportion  of  our  land  otherwise  sus- 
ceptible of  cultivation,  must  forever  remain  in  their  wild  and  unpro- 
ductive condition  unless  they  are  reclaimed  by  irrigation.  Irrigation 
and  such  reclamation  cannot  be  accomplished  with  any  degree  of  suc- 
cess or  permanency  without  the  right  to  divert  and  appropriate  water  of 
natural  streams  for  that  purpose  and  a  security  accorded  to  that  right. 
Thus,  the  imperative  and  growing  necessities  of  our  conditions  in  this  re- 
spect alone,  to  say  nothing  of  the  other  beneficial  uses,  also  important, 
has  compelled  the  recognition  rather  than  the  adoption  of  the  law  of 
prior  appropriation. 

"In  view  of  the  contention  in  Colorado  that  until  1876  the  common- 
law  principles  of  riparian  proprietorship  prevailed  in  that  state,  and  that 
the  doctrine  of  priority  of  right  to  water  by  priority  of  appropriation 
was  first  recognized  and  adopted  in  the  constitution,  the  Supreme  Court 
of  that  state,  by  Mr.  Justice  Helm,  concluded  a  discussion  of  the  matter 
as  follows:  'We  conclude,  then,  that  the  common-law  doctrine  giving  the 
riparian  owner  a  right  to  the  flow  of  water  in  its  natural  channel  upon 
and  over  his  lands,  even  though  he  makes  no  beneficial  use  thereof, 
is  inappHcable  to  Colorado.  Imperative  necessity,  unknown  to  the 
countries  which  gave  it  birth,  compels  the  recognition  of  another  doc- 
trine in  confhct  therewith.  And  we  hold  that,  in  the  absence  of  express 
statutes  to  the  contrary,  the  first  appropriator  of  water  from  a  natural 
stream  for  a  beneficial  purpose  has,  with  the  qualifications  contained 
in  the  constitution,  a  prior  right  thereto,  to  the  extent  of  such  appropria- 
tion.* And  it  was  further  said  that  the  latter  doctrine  has  existed  from 
the  earliest  appropriations  of  water  within  the  boundaries  of  the 
state." 

The  Colorado  doctrine  of  sovereign  creation  by  the  state  has 
been  adopted  by  the  seven  states  wherein  the  priority  system  pre- 
vails exclusively,  and  the  California  doctrine  of  ownership  and  grant 
by  the  United  States  has  been  followed  in  the  remaining  priority 
states. 
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Theories  Invoked  to  Legalize  the  Riparian  System 

The  Colorado-doctrine  states  disclaim  the  riparian  system  alto- 
gether and,  accordingly,  put  forward  no  theory  to  support  it. 
They  assert  state  sovereignty  over  the  waters  and  then  proceed  by 
virtue  thereof  to  declare  them  subject  to  disposition  by  the  state 
under  the  priority  system. 

The  California-doctrine  states  support  their  riparian  system  on 
the  same  theory  they  do  their  priority  system, —  grant  by  the  federal 
government  of  a  previously  existing  property  right  in  the  use  of  the 
waters  vested  in  the  United  States.  It  is  in  consequence  of  this 
identity  of  theory  that  given  a  case  in  the  same  stream  of  a  prior 
patent  to  riparian  land  and  a  subsequent  appropriation  from  the 
same  stream,  the  appropriator  is  subject  to  the  riparian  and  vice 
versa, —  that,  in  short,  those  states  have  a  dual  or  hybrid  system. 


Federal  Government  vs.  The  State  in  the  Supreme 
Court  of  the  United  States 

We  have  seen  that  the  states  are  divided  on  the  question  of 
whether  it  is  the  federal  government  or  the  state  that  has  the  power 
to  dispose  of  the  state  waters  and  in  doing  so  to  determine  the 
system  the  state  shall  have  and  the  acquisition  of  rights  thereunder. 

The  controversy,  involving  as  it  does,  a  federal  question,  is  one 
for  which  the  ultimate  decision  must  come  from  the  Supreme 
Court  of  the  United  States.  That  the  federal  government  has 
jurisdiction  over  the  streams  of  a  state  for  two  purposes  is  certain, 
and  that  court  has  so  held:  first  (by  the  commerce  clause  of  the 
federal  constitution),  over  navigable  streams  to  the  extent  of  pre- 
serving the  public  right  of  navigation;  ^^  second  (by  Article  III 
containing  the  grant  of  judicial  power),  in  the  case  of  an  interstate 
stream,  to  secure  to  each  state  for  its  people  the  use  of  an  ''equi- 
table,"—  not  necessarily  equal, — portion  of  the  water  for  use 
therein.^2  But  the  first  does  not  affect  the  disposition  or  deter- 
mine the  disposer  of  waters  to  the  extent  navigation  is  not  impaired, 
and  the  second  does  not  affect  the  disposition  or  determine  the  dis- 

"  United  States  v.  Rio  Grande  Irr.  Co.,  174  U.  S.  690  (1899). 
"  Kansas  v.  Colorado,  206  U.  S.  46  (1907). 
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poser  of  the  portion  to  which  under  the  rule  of  equitable  appor- 
tionment any  given  state  is  entitled  for  its  people. 

On  the  general  question  of  whether  it  is  the  state  or  federal  gov- 
ernment which  has  the  power  of  disposition  a  few  opinions  have 
been  rendered,  but  they  are  not  direct  or  harmonious  enough  to 
be  considered  as  committing  the  court  to  a  final  decision.  In 
United  States  v.  Rio  Grande  Irr.  Co.  (supra),  Mr.  Justice  Brewer 
in  rendering  the  opinion  asserted  state  sovereignty  as  against  all 
but  the  United  States,  apparently  not  excluding  even  patentees  of 
the  United  States,  saying: 

"It  is  also  true  that  as  to  every  stream  within  its  dominion  a  state 
may  change  this  common-law  rule  and  permit  the  appropriation  of  the 
flowing  waters  for  such  purposes  as  it  deems  wise.  .  .  .  Although  this 
power  of  changing  the  common-law  rule  as  to  streams  within  its  domin- 
ion undoubtedly  belongs  to  each  state  yet  two  limitations  must  be  rec- 
ognized: 

*'  I.  That  in  the  absence  of  specific  authority  from  Congress  a  state 
cannot  by  its  legislation  destroy  the  right  of  the  United  States  as  the 
owner  of  lands  bordering  on  streams  to  the  continued  flow  of  its  waters, 
so  far  at  least  as  may  be  necessary  for  the  beneficial  uses  of  government 
property. 

"  2.  That  it  is  limited  by  the  superior  power  of  the  general  government 
to  secure  the  uninterrupted  navigability  of  all  navigable  streams  within 
the  limits  of  the  United  States. 

"...  So  far  as  those  rules  [reference  here  is  to  the  rules  of  the  priority 
system]  have  only  a  local  significance  and  effect  on  questions  be- 
tween citizens  of  the  state,  nothing  is  presented  which  calls  for  any  con- 
sideration by  the  federal  courts." 

Later  in  Kansas  v.  Colorado  ^^  the  opinion  of  the  court,  written 
by  the  same  Justice,  still  asserting  state  sovereignty,  and  this 
time  not  discussing  limitations,  contained  the  following: 

"But  it  is  useless  to  pursue  the  inquiry  further  in  this  direction.  It 
is  enough  for  the  purpose  of  this  case  that  each  state  has  full  jurisdic- 
tion over  the  lands  within  its  borders,  including  the  beds  of  streams  and 
other  waters  ...  it  may  determine  for  itself  whether  the  common* 
law  rule  in  respect  to  riparian  rights,  or  that  doctrine  which  obtains  in 
the  arid  regions  of  the  West,  of  the  appropriation  of  waters  for  the  purpose 
of  irrigation,  shall  control.  Congress  cannot  enforce  either  rule  upon  any 
state." 

"  Supra. 
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In  Winters  v.  United  States,^^  which  involved  the  question  of 
whether  a  treaty  with  the  Indians,  setting  aside  for  them  certain 
lands  as  a  reservation  in  the  state  of  Montana,  but  saying  nothing 
as  to  the  waters  flowing  through  the  land,  nevertheless  created  a 
right  to  the  use  of  water  by  implication,  Mr.  Justice  McKenna, 
writing  the  opinion  in  favor  of  the  Indians,  and  apparently  strong  in 
his  belief  that  the  disposition  of  the  waters  is  in  the  federal  govern- 
ment, said: 

"The  power  of  the  government  to  reserve  the  waters  and  exempt 
them  from  appropriation  xmder  the  state  laws  is  not  denied  and  could  not 
be.'' 

In  Boquillas  Land  ^^  Cattle  Company  v.  Curtis,^^  wherein  the 
controversy  was  as  to  whether  a  riparian  United  States  paten- 
tee claiming  under  an  United  States  patent  confirming  a  Mexican 
grant,  had  a  riparian  right  in  the  water,  the  court  by  Mr.  Justice 
Holmes  deciding  against  riparian  rights  and  recognizing  the  right 
even  of  a  territory  to  reject  the  riparian  system,  said : 

*'It  is  not  denied  that  what  is  called  the  common-law  doctrine  of  ripa- 
rian rights  does  not  obtain  in  Arizona  at  the  present  date.  Revised 
Statutes  of  Arizona,  1887,  sec.  3198.  But  the  plaintiff  contends  that  it 
had  acquired  such  rights  before  that  statutory  declaration,  and  that  it 
cannot  be  deprived  of  them  now;  .  .  .  They  [the  provisions  relating  to 
priority]  simply  follow  what  has  been  understood  to  be  the  law  for  many 
years.  Clough  v.  Wing,  2  Ariz.  371.  The  right  to  use  water  is  not  con- 
fined to  riparian  proprietors  .  .  .  such  a  limitation  would  substitute 
accident  for  the  rule  based  upon  economic  considerations,  and  an  effort, 
adequate  or  not,  to  get  the  greatest  use  from  all  available  land." 

In  Los  Angeles  F.  &"  M.  Co.  v.  City  of  Los  Angeles,^^  the  court,  by 
Mr.  Justice  Day,  declared  that  it  was  for  the  state  of  California 
to  say  whether  a  Mexican  grant  made  prior  to  the  cession  to  the 
United  States  carried  a  riparian  right,  the  grant  itself  being  silent 
as  to  waters.  The  state  court  had  held  against  the  existence  of  the 
rights.    I  quote  from  the  opinion: 

"In  its  opinion  on  the  case  at  bar  the  Supreme  Court  of  Cahfornia 
said  that  in  this  respect  it  was  following  Hardin  v.  Jordan,  140  U.  S.  371, 

"  207  U.  S.  564  (1908).  "  213  U.  S.  339  (1909). 

"  217  U.  S.  217  (1910). 
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and  this  court  has  frequently  held  that  the  extent  of  the  right  and  title 
of  a  riparian  owner  under  a  patent  is  one  of  local  law.  See  recent  deci- 
sion of  Whitaker  v.  McBridCy  197  U.  S.  510,  a  case  therein  cited.'* 

It  also  is  interesting  to  note  that  the  United  States  Circuit  Court  of 
Appeals,  Eighth  Circuit,  in  Snyder  v.  Gold  Dredging  Co}"^  in  hold- 
ing that  as  between  a  prior  riparian  patentee  and  a  subsequent 
appropriator  in  Colorado  the  patentee  had  no  riparian  rights,  said: 

"That  by  the  settled  rule  of  decision  in  the  Supreme  Court  of  the 
United  States,  conveyances  by  the  United  States  of  public  lands  on  non- 
navigable  streams  and  lakes,  when  it  is  not  provided  otherwise,  are  to 
be  construed  to  have  effect  according  to  the  law  of  the  state  in  which 
the  lands  are  situated  in  so  far  as  the  rights  and  incidents  of  riparian  pro- 
prietorship are  concerned.  .  .  .  Here  it  is  not  provided  otherwise  either 
by  statute  or  by  patent,  and  as  has  been  seen  the  local  law  does  not 
recognize  a  conveyance  of  the  land  as  carrying  any  right  to  the  imappro- 
priated  waters  of  the  stream." 

From  the  foregoing  opinions  it  appears  that  the  Supreme 
Court  has  leaned,  or  allowed  itself  to  be  quoted  as  leaning,  at  one 
time  toward  the  idea  of  state  disposition  of  waters,  then  toward  fed- 
eral disposition,  then  back  again,  and  that  the  opinion  of  Mr.  Justice 
Brewer  in  United  States  v.  Rio  Grande  Irr.  Co.  is  scarcely  consistent 
with  itself,  for  if  the  state  as  against  the  United  States  itself  cannot 
reject  the  riparian  rule  yet  may  do  it  as  against  the  grantees  of  the 
United  States,  it  would  seem  either  that  the  United  States  itself 
had  no  property  right  at  all  in  the  right  to  use  the  waters  and,  there- 
fore, could  not  complain  of  the  rejection  by  the  state,  as  against  the 
United  States,  or  else  that  having  such  property  right  Congress 
ought  to  be  permitted  to  dispose  of  it  to  grantees  under  Art.  IV, 
§  3,  cl.  2,  conferring  on  that  body  ^Hhe  power  to  dispose  of  .  .  . 
the  territory  or  other  property  of  the  United  States." 

Distinction  between  Sovereign  Jurisdiction  and  Ownership 

The  question  being  an  open  one  in  the  Supreme  Court  let  us,  with 
deference,  assimie  to  consider  what  the  decision  ought  to  be. 

In  the  ensuing  discussion,  the  phrase  *' political  state,"  tauto- 
logical though  it  may  be,  will  be  used  as  the  equivalent  of  the  term 

"  181  Fed.  62  (1910). 
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"state"  in  political  science,  "a  particular  portion  of  mankind 
viewed  as  an  organized  unit,"  ^^  and  in  contradistinction  from  a 
member  state  of  the  Union.  For  such  a  member  the  word  state 
or  commonwealth  is  reserved.  Viewed  from  the  standpoint  of 
political  science  the  federal  government  and  the  commonwealth 
are  but  agencies  of  that  one  of  the  world's  political  states  called 
the  United  States  of  America. 

With  confusion  of  terms  out  of  the  way  the  first  thing  for  us  to 
do  is  to  acknowledge  the  distinction  ^^  between  sovereignty  and 
ownership,  between  imperium  and  dominium.  For  it  may  be  said 
that  if  prior  to  the  statehood  of  the  priority  states  the  relation  of  the 
United  States  to  the  running  streams  was  one  of  ownership  or 
property  either  in  the  waters  themselves  or  in  their  use,  then  the 
United  States  is  the  owner  still,  for  it  is  not  permissible  to  argue 
that  there  is  anything  in  the  conferment  of  statehood,  which  any 
more  requires  a  transfer  to  the  state  of  property  in  respect  to 
waters,  than  in  respect  to  lands  or  anything  else.  All  that  is  neces- 
sary is  a  transfer  not  of  property  but  of  sovereign  jurisdiction.  Of 
whatever,  on  conferment  of  statehood,  the  United  States  remained 
the  owner,  of  that.  Congress,  under  the  constitutional  provision 
already  alluded  to,  retained  full  power  of  disposition.  But  if  the 
relation  of  the  United  States  to  the  waters  was  one  of  sovereign 
jurisdiction  and  not  of  ownership,  then,  it  may  be  that  the  power  of 
disposition  passed,  upon  conferment  of  statehood,  to  the  states 
and  now  belongs  to  them. 

There  are  some  who,  assuming  that  the  United  States  had  a  prop- 
erty in  the  waters  or  in  the  use  of  them,  contend  that  the  property 
right  passed  to  such  of  the  priority  states  as  had  state  constitutional 
provisions  asserting  state  or  pubhc  ownership  of  the  waters.  If  this 
be  the  only  theory  of  supporting  a  power  in  the  state  to  dispose  of 
the  waters,  only  some  of  the  states  would  have  the  power,  for 
only  some  have  constitutional  provisions  of  this  character.  Fur- 
thermore, since  the  primary  purpose  of  the  process  of  admitting 
a  state  into  the  Union  is  to  admit  it  into  the  Union  rather  than  to 
make  contracts  transferring  property  of  the  United  States  to  the 
state,  there  are  good  reasons  to  doubt,  especially  as  to  certain 


^'  Burgess  on  Political  Science  &  Constitutional  Law,  p.  53. 

"  Mobile  V.  Eslava,  16  Pet.  (U.  S.)  234  (1842);   Willey  v.  Decker,  supra  n.  10. 
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states,  whether  such  provisions  should  have  the  contractual  effect 
thus  ascribed  to  them. 

Let  us  recur  to  the  distinction  between  sovereignty  and  owner- 
ship. For  a  political  state  to  exercise  sovereignty  throughout  its 
geographical  sphere  is  one  thing;  to  own  in  a  strict  proprietary 
sense  what  is  within  that  sphere  is  another.  Most  political  states 
do  not  own  the  greater  number  of  things  within  their  borders,  but 
permit  them  to  be  owned  privately,  exercising,  however,  sovereign 
jurisdiction  over  them.  Many  things,  of  course,  political  states 
actually  own;  for  example,  governmental  buildings,  museums, 
libraries,  and  frequently,  public  service  instrumentalities.  In  these 
instances  the  political  states  sustain  the  dual  relation  of  sovereign 
and  owner.  More  things,  indeed  everything,  could  be  owned  by  the 
political  state  if  the  latter  wanted  to  become  the  owner.  All  that 
would  be  necessary  would  be  the  exercise  of  the  sovereign  jurisdic- 
tion in  that  behalf.  Such  a  complete  exercise,  however,  would  be 
imwise  and  is  unlikely. 

As  to  lands  of  the  United  States  situated  within  a  state  the  rela- 
tion of  the  United  States  thereto  is  one  of  ownership,  not  of  sover- 
eignty, while  that  of  the  state  is  one  of  sovereignty,  not  owner- 
ship, except  that  where  the  lands  are  bought  by  the  consent  of  the 
state  legislature  for  ^' forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings"  the  sovereign  and  proprietary  powers  are, 
under  the  federal  constitution  ^°  united  in  the  United  States. 
Said  the  United  States  Supreme  Court  in  Pollard  v.  Hagan^^  in 
a  case  involving  the  relation  of  the  United  States  to  certain  of  its 
lands  within  a  state: 

"The  United  States  have  no  constitutional  capacity  to  exercise  munici- 
pal jurisdiction,  sovereignty,  or  eminent  domain,  within  the  limits  of  a 
state  or  elsewhere,  except  in  the  cases  in  which  it  is  expressly  granted." 

The  same  court  in  Kansas  v.  Colorado  ^^  declared: 

"These  arid  lands  are  largely  within  the  Territories,  and  over  them  by 
virtue  of  the  second  paragraph  of  section  3  of  Article  IV  heretofore 
quoted,  or  by  virtue  of  the  power  vested  in  the  National  Government  to 
acquire  territory  by  treaties,  Congress  has  full  power  of  legislation,  sub- 
ject to  no  restrictions  other  than  those  expressly  named  in  the  Constitu- 

"  U.  S.  Const,  Art.  I,  §  8,  cl.  16.  21  3  How.  (U.  S.)  212  (1845). 

22  Supra. 
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tion,  and,  therefore,  it  may  legislate  in  respect  to  all  arid  lands  within 
their  limits.  As  to  those  lands  within  the  limits  of  the  states,  at  least  of 
the  Western  states,  the  National  Government  is  the  most  considerable 
owner  and  has  power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  its  property.  We  do  not  mean  that  its  legislation  can 
override  state  laws  in  respect  to  the  general  subject  of  reclamation.  While 
arid  lands  are  to  be  found,  mainly  if  not  only  in  the  Western  and  newer 
states,  yet  the  powers  of  the  National  Government  within  the  limits  of 
those  states  are  the  same  (no  greater  and  no  less)  than  those  within  the 
limits  of  the  original  thirteen,  and  it  would  be  strange  if,  in  the  absence  of 
a  definite  grant  of  power,  the  National  Government  could  enter  the  terri- 
tory of  the  States  along  the  Atlantic  and  legislate  in  respect  to  improving 
by  irrigation  or  otherwise  the  lands  within  their  borders.  Nor  do  we  un- 
derstand that  hitherto  Congress  has  acted  in  disregard  to  this  limitation." 

The  distinction  between  sovereign  jurisdiction  and  ownership 
is  not  one  of  quantity,  —  as  between  the  whole  and  the  part,  — 
but  of  cause  and  effect.  It  is  one  of  the  functions  of  sovereign  juris- 
diction to  create  ownership,  —  in  other  words,  to  determine  what 
things  are  not  subject  to  ownership  and  what  things  are,  and  as  to 
the  latter,  who  shall  own  them  and  how  the  ownership  may  come 
about,  and  what  shall  be  the  estates  in  the  thing  owned.  The 
ownership  created  may  be  either  private  or  in  the  political  state 
itself,  but  whether  in  the  one  or  in  the  other,  or  not  created  at  all, 
the  poKtical  state  still  possesses  what  is  greater,  although  different, 
^ —  the  supreme  power  of  sovereign  jurisdiction  over  persons  and 
things  within  its  geographical  sphere,  and  through  its  exercise, 
now  in  this  direction,  now  in  that,  may  accomplish  this  or  that  re- 
sult of  legal  significance,  whether  it  be  ownership,  rule  of  contract, 
definition  of  crime,  or  what  not.  It  is  to  be  noted,  however,  that 
because  sovereign  jurisdiction  has  the  power  to  accomplish  this 
or  that  result  we  are  not  to  infer  necessarily  that  it  has  done  so. 
A  result  cannot  exist  before  it  is  caused.  There  are  many  things 
which  sovereign  jurisdiction  can  do,  but  which  it  has  not  done. 
Declaring  all  crimes  capital  is  one  of  them.  Making  statutes  of 
limitations  different  from  what  they  are  is  another.  Possibly  to 
come  directly  to  our  question  and  to  take  the  United  States  as  an 
example,  the  creation  of  ownership  or  property  in  the  United  States 
either  in  running  waters,  or  in  the  use  of  the  running  waters,  on  the 
public  domain,  later  and  now  included  within  the  priority  states, 
is  yet  another. 
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The  Federal  Government  Exercised  Sovereign  Jurisdiction 
BUT  WAS  Not  the  Owner 

Is,  then,  the  right  to  choose  systems  and  dispose  of  waters  there- 
under a  function  of  the  state?  Did  the  United  States  really  own 
in  a  proprietary  sense  the  waters  or  rights  of  use  in  the  priority 
states  previous  to  statehood? 

The  answer  to  these  questions  involves  an  inquiry  into  the 
nature  of  property  in  running  waters  or  in  the  right  to  use  them, 
and  also  into  the  relation  of  the  poKtical  state  thereto. 

Rimning  water  itself  is  not  subject  to  ownership  at  all.  Water 
rimning  stays  with  no  one  but  travels  far.  It  crosses  lands  of  dif- 
ferent owners,  flows  past  many  cities.  Sometimes  its  track  is  the 
boundary  Hne  between  nations.  At  other  times  the  flow  is  from  one 
nation  into  another.  This  travelling  character  of  running  water  has 
fixed  its  legal  status  as  a  thing  not  subject  to  ownership,  but  rather 
to  be  classed  with  other  natural  media  which,  although  not  subject 
to  ownership  by  any  one,  are  open  to  the  common  enjoyment,  such 
as  air,  Hght,  and  wild  game.  This  is  true  by  Roman  law,^^  civil 
law,^^  common  law,^  and  by  the  priority  law  of  the  western  states.^^ 
When  property  exists  in  respect  to  running  waters  the  property  con- 
sists not  in  the  water  itself  in  the  natural  state,  but  in  the  right  of 
use.    It  is  the  usufruct,  not  the  corpus,  that  is  owned. 

If  in  making  the  use,  a  portion  of  the  running  water  is  completely 
severed  from  the  natural  source  and  reduced  to  possession,  property 
may  exist  in  the  severed  portion  itself ,^^  but  in  respect  to  the  water 
while  running  in  the  stream  the  property,  when  property  exists,  is 
in  the  right  to  make  a  use  and  not  in  the  corpus. 

The  relation  of  the  poHtical  state  to  running  water  is  not  one  of 
ownership,  for  the  trait  of  running  as  much  unfits  the  water  for 
ownership  by  the  state  as  by  individuals.  As  well  might  one  say 
that  the  political  state  owns  several  of  the  other  natural  media. 
The  startled  hare,  the  wild  duck,  the  air  particles  that  cross  every 

^  Institutes  of  Justinian,  lib.  2,  tit.  i,  §  i. 

^  Pothier,  Traite  du  Droit  de  Pro-priet6.  No.  21;  Aubrey  &  Rau,  Droit  Civile 
Frangais,  4  ed.,  vol.  II,  p.  34;  Eschriche,  Aguas, 

25  Bracton,  lib.  2,  f.  7,  §  5.    Embrey  v.  Owen,  6  Ex.  353  (1851). 

26  Wyatt  V.  Larimer,  etc.  Co.,  supra. 

2^  Embrey  v.  Owen,  supra;  City  v.  Stacey,  169  N.  Y.  231,  62  N.  E.  354  (1901). 
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day  the  boundary  line  between  the  United  States  and  Canada,  — 
whose  are  they  while  in  their  condition  of  nature?  No  one's. 
They  belong  neither  to  man  nor  nation  unless  or  until  reduced  from 
that  natural  condition  to  one  of  himaan  possession.  The  law  as  to 
these  things  might  be  different.  It  is  conceivable  that  the  polit- 
ical state  might  say  that  property  should  exist  in  these  media  while 
in  their  natural  condition;  that  the  hare,  for  instance,  would  be  the 
property  of  A.  while  on  A.'s  land,  of  B.  while  on  B.'s  land,  or  of  the 
political  state  while  within  the  boundaries  thereof,  and  of  the  neigh- 
boring political  state  while  within  the  boundaries  of  the  latter.  It 
would  be  property,  however,  which  would  change  its  owner  a  dozen 
times  a  day,  depending  upon  its  physical  position,  —  a  peculiarity 
so  violative  of  all  our  ordinary  ideas  of  property  that  we  are  quite 
satisfied  to  leave  these  things  as  they  are  now,  exempt,  while  in  their 
natural  condition,  from  being  subject  to  ownership  at  all.  The  true 
relation  of  the  poHtical  state  to  these  natural  media  is  one  of  sover- 
eign jurisdiction  and  control  rather  than  of  ownership,  —  impe- 
rium  rather  than  dominium.  In  the  exercise  of  that  jurisdiction 
and  control  the  poKtical  state,  without  actually  owning  these  things 
itself  or  permitting  others  to  own  them,  provides  for  their  pro- 
tection when  necessary,  regulates  their  use,  and  prescribes  upon 
what  terms  title  to  rights  of  use  may  be  obtained  and  by  whom. 
Not  only  does  the  political  state  not  own  in  any  proprietary  sense 
the  corpus  of  the  nmning  water,  but  it  does  not  necessarily  or  ordi- 
narily own  in  any  such  sense  even  a  right  to  use  the  corpus.  True, 
it  has  sovereign  jurisdiction  over  the  corpus.  Therefore,  it  may 
if  it  pleases  exercise  that  jurisdiction  in  such  wise  as  to  create  defi- 
nite property  rights  in  the  corpus  or  in  the  use  of  the  corpus,  either 
in  favor  of  itself  or  in  favor  of  others,  but  until  exercised  the  prop- 
erty right  either  in  the  corpus  or  in  the  use  of  it  has  not  been 
created.  If  there  be  in  the  political  state  ownership  of  the  waters 
or  of  the  right  to  use  them  it  is  mere  "political  ownership"  for  the 
common  enjoyment,  not  for  the  political  state  in  its  private  or  pro- 
prietary capacity. 

Some  of  the  Colorado-doctrine  commonwealths,  bent  on  putting 
the  waters  as  far  as  possible  beyond  the  control  of  the  fedetal  gov- 
ernment,  have  adopted   constitutional  provisions   declaring   the 
waters  to  be  the  "property  of  the  public"  ^^  or  the  "property  of 
28  Colorado  Const.,  Art.  16,  §  5. 
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the  state."  ^^  Even  these  provisions  which  are  substantially  the 
same  in  effect  ^^  are  not  considered  as  vesting  the  state  with  any 
property  right  in  the  waters  or  in  their  use  but  as  affirming  sov- 
ereign jurisdiction  over  them.  As  was  said  by  Mr.  Justice  Potter 
in  Farm  Investment  Company  v.  Carpenter  :^^ 

"There  is  to  be  observed  no  appreciable  distinction,  under  the  doctrine 
of  prior  appropriation,  between  a  declaration,  that  the  water  is  the  prop- 
erty of  the  public,  and  that  it  is  the  property  of  the  state. 

"It  is  said  in  McCready  v.  Virginia,  94  U.  S.  391,  m  discussing  the 
subject  of  tide  waters:  ^In  like  manner  the  states  own  the  tide  waters 
themselves.  .  .  .  For  this  purpose,  the  state  represents  its  people,  and 
the  ownership  is  that  of  the  people  in  their  united  sovereignty.'  See  also 
Martin  v.  Waddell,  16  Pet.  410;  Goidd  on  Waters,  sec.  32;  Kinney  on 
Irrigation,  sees.  51,  53;  Bell  v.  Gough,  23  N.  J.  L.  624.  'The  Sovereign 
is  trustee  for  the  public'  3  Kent's  Com.,  427;  Miller  v.  Mendenhall 
(Minn.),  8  L.  R.  A.  89. 

"The  ownership  of  the  state  is  for  the  benefit  of  the  public  or  the 
people.  By  either  phrase,  'property  of  the  public'  or  'property  of  the 
state,'  the  state,  as  representative  of  the  public  or  the  people,  is  vested 
with  jurisdiction  and  control  in  its  sovereign  capacity." 

The  same  Justice  said  also  in  Vi^illey  v.  Decker:  ^^ 

"The  obvious  meaning  and  effect  of  the  expression  that  the  water 
is  the  property  of  the  public  is  that  it  is  the  property  of  the  people  as  a 
whole.  Whatever  title,  therefore,  is  held  in  and  to  such  water  resides 
in  the  sovereign  as  representative  of  the  people.  The  public  ownership, 
if  any  distinction  is  material,  is  rather  that  of  sovereign  than  proprietor." 

Now  when  the  United  States  acquired  from  the  ceding  nations 
the  arid  western  lands  which  later  comprised  the  priority  states, 
the  United  States  became  possessed  of  sovereign  jurisdiction  and 
control  over  the  waters  flowing  upon  and  through  them.  Out  of 
that  sovereignty  the  United  States  could  have  created  ownership 
consisting  of  a  right  to  use  the  waters  or,  for  that  matter,  con- 
sisting of  the  very  waters  themselves  had  it  wanted  to  do  so,  but 
we  do  not  ascribe  any  such  exercise  of  sovereign  power  merely  from 
the  acquisition  of  it,  where  nothing  indicates  the  exercise  and 

2»  Wyoming  Const.,  Art.  VIII,  §1. 

^°  Farm  Inv.  Co.  v.  Carpenter,  9  Wyo.  no,  138,  139,  61  Pac.  258,  265  (1900). 

«i  Supra.  82  Supra. 
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where  the  practice  of  political  states  is  against  it.  The  United 
States  then  never  became  the  owner  in  any  proprietary  sense  of 
either  the  corpus  of  the  running  water  or  of  a  right  to  use  it. 

But,  says  some  one,  —  did  not  the  United  States  prior  to  the 
statehood  of  the  different  priority  states,  grant  water  rights  under 
the  Act  of  '66  and  other  federal  statutes,  and  could  this  have  been 
done  unless  the  United  States  already  owned  as  property  the  rights 
granted?  By  way  of  answering  it  may  be  said  that  in  order  for  the 
United  States  to  vest  in  another  a  property  right  in  water  or  in 
the  use  of  water  it  was  not  necessary  that  the  property  right  should 
have  been  owned  by  the  United  States.  Property  rights  are  the 
product  of  sovereign  jurisdiction.  Without  its  exercise,  express  or 
implied,  they  cannot  exist  even  in  the  political  state  itself.  Why, 
then,  must  the  political  state  in  order  to  vest  a  property  right  in 
another  first  create  the  right  in  itself  and  then  transfer  it  instead 
of  taking  the  short  cut  of  creating  the  right  in  the  other  in  the  first 
instance?  Private  owners,  indeed,  may  not  grant  property  rights 
imless  owning  them,  but  political  states  are  not  necessarily  so 
limited.  They  may  grant  or  create,  —  the  word  matters  little  if 
we  understand  the  sense,  —  property  rights  directly  out  of  their 
sovereign  power.  The  man  who  produces  liquefied  air  becomes  the 
owner  of  it,  but  surely  no  one  would  contend  that  the  political  state 
actually  owned  the  air  before  it  was  liquefied.  Nor  does  the  polit- 
ical state  own  the  wild  game  before  reduction  to  the  possession  of 
the  hunter.  The  opinion  of  the  court  by  Mr.  Justice  White  in 
Geer  v.  Connecticut  ^^  declares  and  cites  state  supreme  court  au- 
thorities in  support,  that  in  the  United  States  wild  game,  although 
subject  to  the  sovereign  jurisdiction  of  the  state  is  not  owned  by 
the  state  in  any  proprietary  sense.  The  following  passage  is  taken 
from  the  opinion: 

"Whilst  the  fundamental  principles  upon  which  the  common  prop- 
erty in  game  rests  have  undergone  no  change,  the  development  of  free 
institutions  has  led  to  the  recognition  of  the  fact  that  the  power  or  con- 
trol lodged  in  the  state,  resulting  from  this  common  ownership,  is  to  be 
exercised,  like  all  other  powers  of  government,  as  a  trust  for  the  benefit 
of  the  people,  and  not  as  a  prerogative  for  the  advantage  of  the  govern- 
ment, as  distinct  from  the  people,  or  for  the  benefit  of  private  individuals 

^  161  U.  S.  519  (1896);  accord,  Ex  parte  Bailey,  155  Cal.  472,  474,  loi  Pac.  441 

(1909). 
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as  distinguished  from  the  public  good.  Therefore,  for  the  purpose  of  exer- 
cising this  power,  the  state,  as  held  by  this  court  in  Martin  v.  Waddell, 
i6  Pet.  410,  represents  its  people,  and  the  ownership  is  that  of  the  people 
in  their  united  sovereignty.  The  common  ownership,  and  its  resulting 
responsibility  in  the  state,  is  thus  stated  in  a  well-considered  opinion  of 
the  Supreme  Court  of  California. 

"  'The  wild  game  within  a  state  belongs  to  the  people  in  their  collective 
sovereign  capacity.  It  is  not  the  subject  of  private  ownership  except  in 
so  far  as  the  people  may  elect  to  make  it  so;  and  they  may,  if  they  see 
fit,  absolutely  prohibit  the  taking  of  it,  or  traffic  and  commerce  in  it,  if 
it  is  deemed  necessary  for  the  protection  or  preservation  of  the  public 
good.'    Ex  parte  Maier  (103  Cal.  476). 

"This  same  view  has  been  expressed  by  the  Supreme  Court  of  Minne- 
sota, as  follows: 

" '  We  take  it  to  be  the  correct  doctrine  in  this  country,  that  the  own- 
ership of  wild  animals,  so  far  as  they  are  capable  of  ownership,  is  in  the 
state,  not  as  a  proprietor  but  in  its  sovereign  capacity  as  the  represen- 
tative and  for  the  benefit  of  all  its  people  in  common.'  State  v.  Rodman 
(58  Minn.  393)." 

But,  says  another,  —  when  the  United  States  originally  acquired 
the  lands  did  not  the  common  law  afl&x  a  riparian  right  thereto? 
The  common  law  is  a  persistent  thing.  It  has  circled  the  globe. 
But  it  is  not  a  straight- jacket  into  which  may  be  thrust,  willy-nilly, 
sovereignty  itself.  The  common-law  rule  of  riparian  rights  did  not 
attach  unless  it  was  the  law  of  the  United  States  that  it  should  at- 
tach. The  United  States  never  declared  itself  in  favor  of  any  such 
law  expressly.  The  rights  that  it  thus  far  has  expressly  defined  by 
its  statutes,  as  by  theAct  of  '66  and  the  Desert  Act  of  '77,  have  been, 
although  in  favor  of  other  persons  than  the  United  States  itself, 
rights  of  the  contrary  variety, — by  appropriation.  Nor  should  the 
law  of  riparian  rights  be  presumed  to  have  attached  by  implica- 
tion grounded  on  any  theory  of  its  supposed  desirability.  Indeed, 
the  implication  would  be  the  other  way.  The  domain  acquired  by 
the  United  States  was  a  vast  one  to  which  the  common-law  rule 
confining  the  use  of  waters  to  riparian  lands  was  not  adapted,  and 
the  expectation  was  that  ultimately  the  domain  would  be  organized 
into  states  and  the  latter  admitted  to  the  Union.  Under  such  cir- 
cimistances  how  much  better  from  an  economic  and  a  political  point 
of  view  to  regard  the  United  States  as  owning  no  riparian  rights 
in  the  waters  but  rather  as  possessing  that  larger  power  of  sovereign 


i 


FEDERAL  DISPOSITION  OF  STATE  WATERS  291 

jurisdiction  out  of  which  could  be  created  later  on  whatever  water 
system  and  rights  thereunder  might  prove  the  most  desirable  and 
to  the  states  thereafter  to  be  created  the  most  acceptable!  These 
considerations  are  sufficient  to  negative  the  idea  that  the  common- 
law  riparian  rule  became  the  law  of  the  United  States  by  any  impli- 
cation based  on  desirability.  Indeed,  it  is  a  rule  of  the  common  law 
itself  to  aboKsh  a  given  one  of  its  other  rules  when  the  reason  for  it 
ceases.  Or,  to  put 'the  idea  in  a  different  tongue,  —  ^'Cessante  ra- 
tione  lege  J  cessat  et  ipsa  lex^ 

But  did  not  the  treaties  of  cession,  whereunder  the  public  domain 
was  acquired,  vest  in  the  United  States  a  riparian  property  right? 
They  do  not  say  so,^^  and  since  the  public  domain  acquired  by  the 
United  States  was  public  domain  of  the  ceding  nations  the  same 
considerations  which  render  the  riparian  rule  undesirable  to  the 
United  States  must  have  made  it  equally  so  to  them.  Further- 
more, the  larger  part  of  the  lands  of  the  arid  West  were  acquired 
from  old  Mexico,  and  as  to  a  considerable  portion  of  such  part, 
namely  the  portion  once  falling  within  the  Mexican  state  of  Sonora, 
the  riparian  rule  did  not  exist,  but,  instead,  the  rule  of  appro- 
priation.^^ 

The  States  Succeeded  to  the  Sovereign  Jurisdiction  of  the 

United  States,  and  therefore  to  the  Disposition 

OF  THE  Waters 

When  imder  our  federal  political  system  of  divided  sovereignty 
the  priority  states,  California,  Colorado,  and  the  rest,  were  admitted 
one  by  one  into  the  Union,  they  succeeded  to  the  general  sovereign 
jurisdiction  formerly  possessed  by  the  United  States  over  such  of 
the  running  waters  of  the  public  domain  of  the  United  States  as 
were  within  their  respective  boundaries. ^^  Although  speaking  not  of 
water  but  of  another  of  the  natural  media,  Mr.  Justice  White  said, 
in  Geer  v.  Connecticut  ^^  already  once  quoted: 

^  Guadaloupe  Hidalgo,  9  Stat.  L.  928;  Louisiana  Purchase,  7  Fed.  St.  Ann.  542; 
Boundary  Treaty,  7  Fed.  St.  Ann.  587;  Gadsen  Purchase,  7  Fed.  Stat.  Ann.  704. 
^  Boquillas  Land  &  Cattle  Co.  v.  Curtis,  supra  n.  15. 

'"  Geer  v.  Connecticut,  161  U.  S.  519,  527,  528;  Pollard  v.  Hagan,  supra  n.  21. 
'^  Kansas  v.  Colorado,  supra. 
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"Undoubtedly  this  attribute  of  government  to  control  the  taking  of 
animals  ferae  naturae,  which  was  thus  recognized  and  enforced  by  the 
common  law  of  England,  was  vested  in  the  colonial  governments,  where 
not  denied  by  their  charters,  or  in  conflict  with  grants  of  the  royal  prerog- 
ative. It  is  also  certain  that  the  power  that  the  colonies  thus  possessed 
passed  to  the  states  with  the  separation  from  the  mother  country,  and 
remains  in  them  at  the  present  day,  in  so  far  as  its  exercise  may  be  not 
incompatible  with,  or  restrained  by,  the  rights  conveyed  to  the  federal 
government  by  the  Constitution.'' 

The  succession  of  the  state  in  respect  to  the  running  water  was  to 
power,  not  to  property,  for  of  the  latter  the  United  States  had  none. 
Out  of  the  power  thus  acquired  the  states  could,  as  could  and  did 
the  United  States  before  them,  create  property  rights  in  the  use  of 
the  waters,  —  could  determine  the  water  system  and  dispose  of 
water  rights  thereunder.  The  exercise  of  this  power  would  be  sub- 
ject only  to  such  appropriation  rights  as  the  United  States  prior  to 
the  statehood  of  any  given  state  had  already  created,  upon  appro- 
priations being  made  under  federal  statutes,  notably  those  of  '66 
and  of  '77,  above  referred  to,  when  agreeable  to  ^' local  customs, 
laws  and  decisions.  "^^  The  old  appropriation  rights  did  not  harass 
or  annoy  the  states  in  the  exercise  of  the  new  power,  for  the  creation 
of  the  rights  had  been  by  the  federal  statutes  themselves  conditioned, 
as  we  have  seen,  upon  agreeableness  to  "local  customs,  laws  and 
decisions  of  court"  and  the  conferment  of  state  sovereignty  did  not 
change  the  local  popular  will  or  policy  favoring  the  priority  system. 

Analysis  of  Further  Authorities 

We  ought  to  analyze  further  some  of  the  federal  statutes  already 
referred  to,  and  also  a  number  not  even  mentioned,  to  ascertain 
how  well  they  square  with  the  main  propositions  advanced  in  this 
discussion,  but  the  analysis  would  require  more  time  than  the 
occasion  permits.  I  can  only  say  that  the  statutes  in  the  main 
appear  to  be  consistent  with  what  has  been  advocated  here,  and 
that  where  they  are  not,  they  amount  at  most  to  impUed  declara- 
tions that  there  exists  in  Congress  a  power  of  determining  who  may 
acquire  property  rights  in  the  waters  or  in  their  use,  and  the  terms 
of  the  acquisition.  Such  declarations  are  without  ejBfect  on  the 
states,  for  the  power  referred  to  passed  along  with  other  powers  of 

38  A.  C,  July  26th,  '66. 
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general  sovereign  jurisdiction  to  the  states,  upon  the  conferment 
of  statehood.  When  once  a  state  has  come  into  being  any  and  all 
subsequent  declarations  by  Congress,  either  of  ownership  or  of 
powers  of  disposition,  come  too  late.    The  sceptre  has  passed. 

Conclusion 

If  what  has  been  advocated  here  is  true  we  now  have  reached  the 
following  conclusions :  first,  that  the  United  States  acquired  from  the 
ceding  nations  sovereign  jurisdiction  over  the  running  waters  but  not 
property  in  them  or  in  their  use;  second,  that  prior  to  conferment  of 
statehood  upon  the  priority  states  the  United  States  never  exercised 
this  jurisdiction  to  create  in  itself  a  general  proprietary  right  either 
riparian  or  by  appropriation  or  otherwise,  but  only  to  create  appro- 
priation rights  in  others  where  agreeable  to  *' local  customs,  laws  and 
decisions;"  third,  that  when  the  priority  states  were  admitted  to 
the  Union  they  succeeded  the  United  States  in  the  general  sovereign 
jurisdiction  over  the  waters,  with  no  property  interest  therein  or  in 
the  use  thereof  outstanding  in  favor  of  the  United  States;  fourth, 
that  this  sovereign  jurisdiction  acquired  by  the  priority  state  is 
subject  to  three  restrictions,  sovereign  not  proprietary  in  character, 
one  of  them  being  that  the  United  States  may  not  in  the  case  of  an 
interstate  stream  deprive  the  other  state  or  states  of  its  or  their 
"equitable"  portion  of  the  water  of  the  stream,  another  being 
that  navigability  of  navigable  streams  must  not  be  impaired,  and 
the  last  being  subjection  to  priority  rights  created  by  the  United 
States  in  appropriators  prior  to  statehood;  fifth,  that  under  and  by 
virtue  of  the  sovereign  jurisdiction  thus  acquired  and  to  the  limi- 
tations mentioned,  the  state  became  the  lawful  disposer  of  the 
waters;  with  power  to  select  any  water  system  desired,  whether 
priority,  riparian,  or,  probably,  as  in  the  CaHfornia-doctrine  states 
(and  notwithstanding  the  unsound  legal  reasoning  of  that  doctrine, 
to  say  nothing  of  its  economic  inconsistency)  the  priority  and  ripa- 
rian combined,  to  determine  the  persons  who  could  acquire  rights 
under  the  system  chosen,  the  purposes  for  which  the  acquisition 
could  be  made  and  the  incidents  thereof;  and  with  power  in  the 
Colorado-doctrine  states  to  dispose,  to  the  exclusion  of  the  federal 
government,  of  all  the  waters  not  then  or  yet  appropriated. 

L.  Ward  Bannister. 

Denver,  Coloradq. 


294  HARVARD  LAW  REVIEW 


ANOTHER  WORD  ABOUT  THE  EVOLUTION  OF  THE 

FEDERAL  REGULATION  OF  INTRASTATE  RATES 

AND  THE  SHREVEPORT  RATE  CASES 

MR.  COLEMAN'S  studious  and  painstaking  article  ^  in  the 
November,  1914,  number  of  the  Review  on  the  *' Evolu- 
tion of  Federal  Regulation  of  Intrastate  Rates:  The  Shreveport 
Rate  Cases,"  and  his  criticism  of  the' Supreme  Court's  decision  in 
that  case  ^  and  in  the  Minnesota  Rate  Cases,^  naturally  impel  us 
to  a  reconsideration  of  the  theory  upon  which  our  system  of  preced- 
ent is  based.  His  criticism  of  the  court's  decisions  in  these  two 
cases  is  based,  not  upon  any  inherent  unsoimdness  or  want  of  ex- 
pediency, as  I  understand  it,  but,  rather,  upon  the  alleged  depar- , 
ture  from  the  rules  the  court  had  laid  down  in  prior  cases  on  this 
subject;  and  Mr.  Coleman  complains  of  the  judicial  legislation  or 
*' judicial  amendment"  of  the  Constitution  which  such  departure 
involves.  He^ finds  this  departure  by  assuming  that  the  definition 
of  the  "regulation"  of  interstate  and  intrastate  commerce,  and 
of  such  "  commerce  "  itself ,  was  and  is  the  same  thing,  inherently 
and  in  legal  contemplation,  at  all  times, —  when  Gibbons  v.  Ogden  ^ 
was  decided  and  at  the  date  of  these  last  pronouncements  of  the* 
court  on  the  subject.  It  is  this  rigidity  of  definition  and  lack  of 
adaptability  to  changing  or  changed  conditions  which  have 
brought  so  much  criticism  on  the  legal  profession,  from  even  the 
most  intelligent  layman;  and  the  question  to  which  I  want  to 
direct  attention  is  whether  such  criticism  is  not  sound  and 
whether  the  Supreme  Court  is  not  demonstrating  the  greatest  wis- 
dom in  adopting  changed  definitions  not  only  in  respect  of  the 
"commerce"  clause,  but  also  as  to  many  other  legal  subjects  which 
changed  economic  and  social  conditions  seem  to  require. 

Mr.  Coleman's  criticism  of  the  two  decisions  under  consideration 
comes,  in  the  last  analysis,  to  this :  The  court  has  held  consistently 
that  purely  intrastate  or  local  matters  are  under  the  state's  control, 
as  distinguished  from  that  of  the  federal  government;   intrastate 

1  28  Harv.  L.  Rev.  34.  ^  234  U.  S.  432  (1914). 

'  230  U.  S.  352  (1913).  *  9  Wheat.  (U.  S.)  i  (1824). 
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commerce  is,  physically  and  abstractly,  severable  from  interstate 
commerce  and  has  been  held  to  be  so  by  the  Supreme  Court;  there- 
fore the  federal  government  should  not  now  be  held  to  have  the 
power  to  regulate  or  control  intrastate  commerce  in  any  way  by 
virtue  of  the  power  to  regulate  commerce  betwixt  the  states.  It 
is  immediately  discernible  where  the  difficulty  lies  in  this  propo- 
sition: it  lies  in  the  fact  that  the  minor  proposition  is  irrelevant. 
The  question  that  presses  is,  not  whether  interstate  and  intrastate 
commerce  are  capable  of  abstract  or  physical  separation  or  have 
been  held  to  be  so  at  some  past  time,  but,  rather,  whether,  with  the 
development  of  modern  economic  complexity  and  interdependence, 
the  two  have  not  actually  come  to  such  interrelation  that  the 
power  to  regulate  the  one  necessarily  involves  and  implies,  if  not 
an  absolute  power  to  regulate  the  other,  yet  an  incidental  power 
to  affect  it  seriously.  If  this  question  is  answered  in  the  affirmative, 
the  decisions  of  the  Supreme  Court  will  be  found  entirely  consist- 
ent. From  the  time  of  the  earliest  decisions  the  court  has  held 
that  the  federal  government  has  the  power  to  regulate  interstate 
commerce,  even  though  such  regulation  involved  an  incidental 
control  of  or  effect  upon  some  matter  of  purely  local  concern.  Ini- 
tially there  was  no  such  intimate  relation  betwixt  interstate  and 
intrastate  commerce  as  made  them  inseparable  in  certain  aspects. 
Accordingly  it  was  held  that  Congress  could  not  regulate  or  affect 
intrastate  commerce  under  the  guise  of  regulating  interstate  com- 
merce. But  in  time  the  fact  changed:  state  and  interstate  com- 
merce became  wellnigh  inextricably  intertwined,  and  with  the 
change  of  fact  the  decision  of  the  court  changed,  as  it  necessarily 
had  to  do  to  preserve  the  principles  underlying  the  whole  chain  of 
decisions,  i.  e.,  the  supremacy  of  the  federal  control  of  interstate 
commerce.  In  a  word,  then,  my  text  is  the  desirability  of  adherence 
to  the  big  principle  imderlying  precedent  decisions,  rather  than 
to  the  letter  of  such  decisions.  Changes  of  economic  or  social  con- 
ditions often  make  this  slavish  adherence  to  the  letter  of  the  prior 
decision  the  widest  departure  from  the  principle  which  underlay 
the  earlier  cases.  Perhaps  the  greatest  glory  of  our  common-law 
system  of  precedent  has  been  that  the  stress  laid  on  principles, 
rather  than  on  the  letter,  of  the  earlier  decisions  has  tended  to  give 
us  a  set  of  flexible  rules  which  can  be  made  to  fit  our  advancing 
civilization  without  the  disturbance  incident  to  the  formal  abro- 
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gation  of  the  old  laws  and  the  adoption  of  new  ones,  such  as  we 
find  in  the  case  of  written  statutes. 

The  objection  may  be  urged,  that  in  the  subject  under  discussion 
we  are  dealing  with  a  written  constitution  and  that,  consequently, 
there  is  no  proper  place  for  the  application  of  the  flexibility  we 
admire  in  the  common  law  and  which,  I  believe,  the  Supreme 
Court  is  rightly  applying  in  these  commerce-clause  decisions. 
Indeed  Mr.  Coleman  specifically  urges  this  when  he  complains  of 
"judicial  amendment. '^  But,  I  submit,  there  is  quite  as  much 
place  for  this  laudable  adaptability  in  the  case  of  the  definition 
and  application  of  a  big,  sweeping  phrase,  like  this  "regulation  of 
commerce  among  the  states"  in  our  fundamental  law,  as  in  the 
general  adjustment  and  settlement  of  private  rights  by  the  courts 
where  there  is  no  written  rule  or  statute.  In  each  case  the  desid- 
eratum is  a  consistent  continuity  of  principle.  To  be  sure,  in  each 
of  the  two  classes  of  cases  the  reasons  for  desiring  this  consistency 
or  continuity  may  be  different,  and,  I  have  no  doubt,  are  so;  but 
this  divergence  does  not  change  the  commimity  of  aim.  In  the 
ordinary  common-law  cases,  the  object  is  to  get  a  workable  rule 
which  people  can  reasonably  know  in  advance  and  to  which  they 
can  make  their  conduct  conform,  without  hindrance  to  the  normal 
development  of  a  growing  and  advancing  civilization.  In  the 
case  of  the  construction  of  the  constitutional  provision,  the  object 
the  court  must  hold  before  its  eyes  continually  is  the  fulfillment 
of  the  idea  of  the  Constitution  makers,  even  though  the  literal 
application  has  been  rendered  impossible  by  changing  or  altered 
conditions.  And,  it  seems  to  me  clear,  it  is  the  duty  of  the  court 
to  see  to  it  that  this  big  purpose  is  carried  out,  rather  than  to  aid 
in  the  defeat  of  such  purpose  by  the  application  of  some  prior 
decision  really  based  on  different  facts. 

There  can  be  no  doubt  that  our  Constitution  makers,  —  or 
some  of  them  at  least,  —  foresaw  the  tremendous  and  far-reaching 
import  of  this  commerce  clause,  even  though  they  could  not  antici- 
pate all  the  details  of  the  development  of  interstate  commerce. 
That  great  statesman,  Alexander  Hamilton,  in  drafting  the  address 
to  the  states  of  the  Annapolis  convention  in  1786,  says:  ^ 

"They  [the  Commissioners]  have  been  induced  to  think  that  the 
power  of  regulating  trade  is  of  such  comprehensive  extent,  and  will  enter 

5  Alexander  Hamilton's  Works  (Senator  H.  C.  Lodge's  2d  Fed.  ed.,  1904),  p.  337. 
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so  far  into  the  general  system  of  the  federal  government,  that  to  give  it 
efl&cacy,  and  to  obviate  questions  and  doubts  concerning  its  precise 
nature  and  limits,  may  require  a  correspondent  adjustment  of  other 
parts  of  the  federal  system." 

In  other  words,  even  at  that  early  date  and  before  the  Constitu- 
tion had  been  even  framed  or  formulated,  Hamilton  and  his  fellow- 
commissioners  understood  that  the  scope  and  extent  of  the  power 
to  regulate  interstate  commerce  was  very  broad.  It  seems  also  a 
fair  inference  that  Hamilton  and  his  co-commissioners  had  some 
glimmering  at  least  of  the  possibilities  of  development  of  inter- 
state commerce.  I  do  not  mean  that  they  could  foresee  the  time 
when  the  artificial  barrier  of  the  state  lines  should  practically 
cease  for  the  purposes  of  trade,  but  it  is  clear  that  they  had  in 
mind  the  tremendous  development  of  interstate  commerce;  and 
there  can  be  no  doubt  that  they  intended  to  vest  in  the  federal 
government  the  most  absolute  control  of  interstate  commerce,  no 
matter  how  broad  and  extensive  such  development  might  prove 
to  be. 

Now,  consider  for  a  moment  the  change  of  fact  with  reference 
to  this  commerce  to  which  I  have  alluded.  At  the  time  of  the  adop- 
tion of  the  Constitution  the  bulk  of  the  trade  which  existed  in  the 
United  States  was  unquestionably  intrastate.  There  had  been  no 
general  development  of  the  means  of  transportation  whereby  a 
general  and  complete  interstate  commerce  was  possible.  Trans- 
portation could  be  conducted  only  by  means  of  stage  coaches  and 
boats,  and  these  means  of  transit  were  so  slow  and  inadequate  that 
any  general  commerce  betwixt  the  residents  of  one  state  and  those 
of  another  was  very  limited.  In  this  condition  of  affairs  it  was  no 
difficult  matter  for  the  federal  government  to  regulate  interstate 
commerce  without  touching  the  entirely  distinct  and  disassociated 
trade  existing  within  the  different  states,  and,  conversely,  the 
states  could  regulate  intrastate  commerce  without  affecting  inter- 
state commerce  to  any  appreciable  extent.  With  the  introduction  of 
railroads,  however,  the  situation  changed.  It  became  as  easy  for  a 
man  in  the  distant  West  to  buy  his  merchandise  in  New  York  or 
Boston  as  it  had  been  in  the  early  days  for  the  merchant  in  the 
interior  of  the  state  of  New  York  or  of  Massachusetts.  And  with 
the  development  of  the  railroads  the  time  has  come  when  their 
entire  system  of  transportation,  both  of  freight  and  passengers, 
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largely  consists  of  interstate  commerce  and  is  laid  out  and  planned 
on  that  basis.  With  such  a  preponderance  of  interstate  business  it 
is  self-evident  that  any  extensive  effort  on  the  part  of  the  different 
states  which  the  railroad  traverses,  to  lay  down  rules  and  regulations, 
though  in  terms  purporting  to  regulate  only  the  intrastate  business, 
necessarily  and  vitally  affects  the  larger  interstate  business  which 
the  road  is  doing.  With  this  fact,  and  the  further  indubitable  fact 
that  the  Constitution  makers  intended  Congress  and  the  federal 
government  to  have  absolute  and  entire  control  of  interstate  com- 
merce, it  seems  clear  that  the  power  of  the  federal  government  under 
the  commerce  clause  must  go  so  far  as  to  give  the  federal  gov- 
ernment power,  if  necessary  and  advisable,  to  prohibit  such  con- 
flicting regulation  on  the  part  of  the  states. 

The  decisions  of  the  Supreme  Court  in  the  Shreveport  Rate  Case 
and  the  Minnesota  Rate  Cases,  thus,  involve  nothing  more  than  a 
recognition  by  the  court  of  the  changed  conditions  and  facts  in 
respect  of  the  character  of  the  commerce  of  the  country  and  the 
consequent  necessity  for  a  change  in  ruling  as  to  the  scope  of  the 
power  to  regiilate  commerce  between  the  states.  In  other  words, 
these  decisions  represent  a  real  adherence  to  the  principle  of  the 
supremacy  of  the  power  of  the  federal  government  over  interstate 
commerce,  which  principle,  I  believe,  has  been  laid  down  practically 
from  the  outset. 

I  think  an  examination  of  the  decisions  of  the  Supreme  Court 
involving  construction  of  the  other  various  sections  and  clauses  of 
the  Constitution  in  respect  of  the  police  power,  due  process,  taxa- 
tion, and  the  like,  discloses  the  same  sound  tendency  to  go  behind 
the  letter  to  the  spirit  and  to  make  the  line  of  precedent  one  of 
principle  rather  than  of  details.  This  tendency,  I  am  sure,  we 
must  all  approve,  and  laud  in  this  "hour  of  trial"  of  our  pro- 
fession and  system. 

John  S.  Sheppard,  Jr. 

New  York  City. 
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Declarations  Concerning  Mental  State.  —  In  the  present  state 
of  change  in  the  law  one  may  expect  to  find  the  rules  of  evidence  being 
unwittingly  bevelled  off  and  whittled  away  wherever  they  appear  to  im- 
pede unnecessarily  the  path  to  truth.  But  even  so,  the  decision  of  the 
English  House  of  Lords  in  Lloyd  v.  Powell  Duffryn  Steam  Coal  Co.,  Lid., 
[19 14]  A.  C.  733,  is  somewhat  disquieting  in  the  results  to  which  it 
seems  to  lead.  In  that  case  one  alleged  to  be  an  illegitimate  posthu- 
mous child  of  a  deceased  workman  was  suing  for  compensation  for 
the  death  of  his  father  as  a  dependent  under  the  EngUsh  Workmen's 
Compensation  Act.^  Declarations  of  the  deceased  to  the  mother  and 
to  others,  admitting  that  he  was  the  father  of  the  child,  and  declaring 
his  intention  to  marry  the  mother,  were  held  admissible  to  prove  pater- 
nity and  dependency  .2 

1  6  Edw.  Vn.,  c.  58. 

2  The  county  court  judge  had  ruled  that  the  declarations  were  admissible  as 
admissions  against  the  pecuniary  interest  of  the  deceased.  The  Court  of  Appeal 
reversed  him  on  this  point.  Lloyd  v.  Powell  Duffryn  Steam  Coal  Co.,  [1913] 
2  K.  B.  130.  The  House  of  Lords,  without  disapproving  the  reasoning  of  the  Court 
of  Appeal,  held  that  the  declarations  were  admissible  on  the  grounds  discussed  infra. 
It  is  interesting  to  note  the  strictness  of  the  House  of  Lords  in  treating  the  exception 
as  to  admissions  against  interest,  while  at  the  same  time  apparently  throwing  wide 
the  gates  under  the  other  exception.  In  view  of  the  father's  statutory  duty  to  support 
his  illegitimate  child,  his  pecuniary  interest  would  seem  to  be  sufficiently  close  to 
warrant  the  admission  of  the  declarations  on  that  ground.  Halvorsen  v.  Moon  &  Kerr 
Lumber  Co.,  87  Minn.  18,  91  N.  W.  28.  Certainly  the  arbitrary  limitations  placed 
upon  this  exception  by  the  Court  of  Appeal  seem  undesirable. 
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Under  the  English  Workmen's  Compensation  Act  dependency  is  a 
question  of  fact,  turning  upon  the  question,  whether  there  was  "a 
reasonable  anticipation  that  the  applicant  would  be  maintained  by  his 
father."  ^  Upon  this  issue  the  deceased's  intention  to  marry  the  girl 
and  provide  a  home  for  her  and  the  child  was  clearly  relevant,  and 
under  the  rule  of  Mutual  Life  Ins.  Co.  v.  Hillmon^  contempora- 
neous declarations  by  the  deceased  were  admissible  to  prove  that  in- 
tention. In  admitting  the  declarations  on  this  issue,  therefore,  the  House 
of  Lords  were,  in  effect,  only  applying  an  exception  to  the  hearsay  rule 
already  well  recognized,  although  not  universally  accepted,  in  this 
country. 

But  of  the  four  lords  who  read  opinions  in  the  House,  Lord  Moulton 
alone  seemed  disposed  to  confine  the  admission  of  the  declarations  to 
the  issue  of  dependency.^  The  three  others  go  the  full  length  of  admit- 
ting the  evidence  on  both  issues.  Their  reasoning  on  the  issue  of  pater- 
nity, as  on  the  other  issue,  appears  to  be,  that  the  mental  attitude  of  the 
deceased  toward  the  mother  and  her  unborn  child  was  relevant  upon 
the  issue  of  whether  he  was  the  father  of  the  child,  and  that  mental 
attitude  could  be  shown  by  contemporaneous  declarations.^  If  their 
lordships  mean  by  this  that  declarations  are  admissible  to  prove  a  con- 
temporaneous state  of  mind  merely  because  that  state  of  mind  logically 
tends  to  prove  a  material  existing  fact,  are  they  not  making  the  excep- 
tion to  the  hearsay  rule  as  broad  as  the  rule  itself?  If  A.'s  promise  to 
marry  B.,  or  his  statements  to  others  indicating  his  belief  that  he  is 
the  father  of  B.'s  child  (and  the  opinions  in  the  principal  case  make  no 
distinction),  are  admissible  to  prove  that  belief,  and  that  belief  is  ad- 
missible to  prove  paternity,  why  is  not  A.'s  direct  statement,  "I  am  the 
father  of  B.'s  child,"  admissible  for  the  same  purpose?  And  if  that  is  so, 
what  declarations  are  not  admissible?  ^  If,  on  the  other  hand,  they 
mean,  as  may  be  inferred  from  Lord  Atkinson's  opinion,^  that  any 

'  New  Moncton  Collieries,  Ltd.  v.  Keeling,  [191 1]  A.  C.  648;  Schofield  :;.  Orrell 
Colliery  Co.,  Ltd.,  [1909]  i  K.  B.  178,  afi&rmed  [1909]  A.  C.  433.  The  court  so  treated 
it  in  the  principal  case.  [1914]  A.  C.  733,  751,  [1913]  2  K.  B.  130,  143.  The  act  ex- 
pressly includes  illegitimate  children  under  possible  dependents.    Sec.  13. 

^  145  U.  S.  285.  "Whenever  the  intention  is  of  itself  a  distinct  and  material  fact 
in  a  chain  of  circumstances,  it  may  be  proved  by  contemporaneous  oral  or  written 
declarations."  Gray,  J.,  p.  295.  Accord,  Commonwealth  v.  Trefethen,  157  Mass. 
180,  31  N.  E.  961;  and  cases  collected  in  3  Wigmore,  Evidence,  §  1725,  n.  i;  Sup- 
plement, §  1725,  n.  I.  Contra,  Siebert  v.  People,  143  111.  571,  32  N.  E.  431;  Chicago 
&  E.  I.  R.  Co.  V.  Chancellor,  165  111.  438,  46  N.  E.  269.  But  see  Burton  v.  Wylde, 
261  111.  397,  103  N.  E.  976.  See  also  27  Harv.  L.  Rev.  761.  It  is  doubtful  how  far 
this  exception  has  been  recognized  heretofore  in  the  English  courts.  See  Rex  v.  Thom- 
son, [191 2]  3  K.  B.  19;  Phipson,  Evidence,  66. 

^  The  four  lords  were  Earl  Loreburn,  Lord  Atkinson,  Lord  Shaw  of  Dunfermline, 
and  Lord  Moulton,  no  one  of  whom  is  an  English  common-law  judge. 

®  It  may  be  that  the  English  law  recognizes  a  special  exception  to  the  hearsay  rule 
as  to  declarations  of  the  alleged  parents  in  all  cases  in  which  the  question  of  legitimacy 
or  paternity  is  in  issue,  even  when  these  declarations  are  not  so  connected  with  con- 
duct as  to  be  a  part  of  the  res  gesta.  See  i  Wigmore,  Evidence,  §  269  and  cases  there 
cited.   The  Aylesford  Peerage,  11  A.  C.  i.    But  see  Legge  v.  Edmonds,  25  L.  J.  Ch.  125. 

^  For  a  full  and  careful  discussion  of  this  question  see  an  article  by  Mr.  Eustace 
Seligman,  26  Harv.  L.  Rev.  146. 

*  "The  proposal  to  marry  and  the  acceptance  of  it  may,  of  course,  be  made  by 
word  of  mouth,  but  the  making  and  the  acceptance  of  it  are  acts,  matters  of  conduct, 
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conduct,  verbal  or  non-verbal,  which  affords  a  strong  circumstantial 
inference  ^  to  the  truth  of  an  existing  fact,  apart  from  the  credit  of  the 
speaker  or  actor,  is  admissible  to  prove  that  fact,  and  not  within  the 
hearsay  rule  at  all,^°  are  they  applying  an  existing  rule,  or  are  they 
making  a  new  one?  And  if  this  is  their  meaning,  is  clearness  of  thought 
likely  to  be  promoted  by  cloaking  the  result,  as  Lord  Shaw  does,^^  in 
the  obsciu-ity  which  surrounds  the  term  res  gestae  ?  ^^ 

The  common  law  so  feared  the  misuse  of  hearsay  evidence  by  the 
jury  that  it  excluded  all  declarations  which  might  induce  that  body  to 
accept  the  credit  of  someone  not  a  mtness  under  oath  and  subject  to 
cross-examination.^^  Under  the  exception  to  this  rule  as  applied  in  the 
Hillmon  case,^^  the  only  thing  that  can  possibly  be  taken  on  the  credit 
of  the  declarant  is  the  existence  of  the  mental  state,  and  the  exception 
recognizes  the  necessity  of  proving  this  by  hearsay  evidence. ^^  The 
inference  from  the  mental  state  to  the  future  act  is  solely  circumstantial 
with  no  possibiUty  of  the  jury  taking  the  truth  of  that  fact  on  the  credit 
of  the  declarant.  Where,  however,  the  mental  state  is  offered  to  prove 
an  existing  fact,  the  inference  is  not  solely  circumstantial,  but  there  is 
grave  danger  of  the  jury's  taking  the  truth  of  the  fact  on  the  credit  of  the 
declarant.  In  other  words,  the  objection  is  not  to  the  proof  of  the 
mental  state,  but  to  the  use  which  is  made  of  it  after  it  is  proved.^^ 
The  logical  result  of  the  opinions  in  the  House  of  Lords  would  seem  to 
be,  that  wherever  the  circumstantial  inference  is  sufficiently  strong, 
the  danger  of  the  misuse  of  the  evidence  by  the  jury  will  be  disregarded, 
and  the  declarations  will  be  admitted.    This  may  be  a  desirable  result, 

and  strong  pieces  of  evidence  on  the  issue  of  paternity,  inasmuch  as  they  show  the 
character  in  which  the  parties  regarded  the  child  en  ventre  sa  mere,  and  desired  to  treat 
it."     Lord  Atkinson,  p.  740. 

"  [The]  significance  [of  these  declarations]  consists  in  the  improbability  that  any 
man  would  make  these  statements,  true  or  false,  unless  he  beUeved  himself  to  be  the 
father  of  the  child."    Lord  Atkinson,  p.  741. 

^  For  a  discussion  of  the  distinction  between  a  circumstantial  and  a  testimonial 
use  of  evidence,  see  26  Harv.  L.  Rev.  151,  152. 

^°  Both  Professor  Wigmore  and  Mr.  Phipson  seem  to  hold  a  similar  view  as  to  such 
declarations  when  admitted  merely  to  prove  a  mental  state,  itself  in  issue.  3  Wigmore, 
Evidence,  §§  1715  et  seq. ;  Phipson,  Evidence,  pp.  50  et  seq.  Mr.  Taylor  also  con- 
sidered such  declarations  as  entirely  outside  the  hearsay  rule.  Taylor,  Evidence, 
§§  580  et  seq.  But  see  Gulson,  Philosophy  of  Proof,  pp.  315,  316.  The  court  in 
Commonwealth  v.  Trefethen,  supra,  were  troubled  by  similar  considerations.  157 
Mass.  180,  188,  31  N.  E.  961,  964.    See  also  Cornelius  v.  State,  12  Ark.  782,  807. 

^^  "In  a  question  of  status,  I  am  of  the  opinion  that  such  statements,  proved  to 
have  been  made  at  the  time  and  in  the  circumstances  such  as  occurred  in  the  present 
case,  are  part  of  the  res  gestce  equally  with  actual  contracts  entered  into  by  the  de- 
ceased or  conduct  apart  from  words,  both  of  which  contracts  and  conduct  could  un- 
doubtedly have  been  proved."    Lord  Shaw  of  Dunfermline,  p.  748. 

^2  For  a  discussion  of  the  confusion  in  the  law  with  regard  to  the  use  of  this  term 
and  the  exception  it  is  erroneously  used  to  describe,"  see  Thayer,  Legal  Essays,  207; 
Preliminary  Treatise  on  Evidence,  522,  523;  3  Wigmore,  Evidence,  §§  1745- 
1797. 

13  See  Thayer,  Legal  Essays,  266;  Preliminary  Treatise  on  Evidence,  518,  519; 
Cases  on  Evidence,  2  ed.,  310,  n.  i;  Phipson,  Evidence,  211;  26  Harv.  L.  Rev.  153. 

1*  Mutual  Life  Ins.  Co.  v.  Hillmon,  supra. 

1^  See  3  Wigmore,  Evidence,  §  17 14. 

1®  Thayer,  Cases  on  Evidence,  2  ed.,  670,  n.  i;  Legal  Essays,  265;  i  Wigmore, 
Evidence,  §  267. 
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but  it  involves  a  judicial  recasting  of  the  hearsay  rule,  not  avowed,  nor, 
apparently,  recognized  by  the  Law  Lords,  and  within  the  scope  of  leg- 
islation rather  than  judicial  decision.!^ 


The  Liability  of  a  Re-Insurer.  —  A  recent  case  in  the  Court  of 
Appeal  marks  an  important  step  in  the  development  of  the  English  law 
of  re-insurance.i  A  guarantee  society  which  had  re-insured  one  of  its 
risks,  was  unable*  to  meet  the  liabilities  arising  under  this  guarantee. 
It  was  held  that  the  basis  for  calculating  the  re-insurance  company's 
obligations  to  the  guarantee  society  was  not  the  rateable  sum  which  the 
guarantee  society  was  able  to  pay,  but  was  the  actual  liability  of  the 
guarantee  society.  In  re  Law  Guarantee  Trust  and  Accident  Society ^ 
2.,  [191 4]  W.  N.  291.2  Although  this  result  is  supported  by  the  weight 
of  American  authority,^  its  adoption  by  a  new  jurisdiction  must  be 
viewed  with  regret.  It  is  submitted  that  there  is  no  ground  upon  which 
the  rule  can  be  reconciled  with  the  principle  that  insurance  is  essentially 
indemnity.^  If  the  re-insurer's  payment  of  the  insurer's  full  liability 
were  handed  over  intact  to  the  original  insured,  who  sustained  the  loss, 
there  could  be  no  objection  on  this  score.^  But  it  is  properly  held  in 
most  jurisdictions  that  the  original  insured  has  no  claim  upon  the  pro- 
ceeds of  the  re-insurance  policy  as  such.^    Consequently  if  an  insolvent 

1^  There  is,  nevertheless,  a  tendency  in  some  courts  and  text  writers,  of  whom  Pro- 
fessor Wigmore  is  an  eminent  example,  to  approach  the  hearsay  rule  from  an  a  priori 
viewpoint.  The  late  Professor  James  B.  Thayer  was  without  doubt  the  leading  ex- 
ponent of  the  historical  treatment  of  the  rule.  Preliminary  Treatise  on  E!vidence, 
522,  523.  This  difference  in  attitude  seems  to  explain  the  conflict  of  opinion  con- 
cerning the  extent  of  the  exception  here  under  discussion.  For  a  good  contrast  of  the 
two  viewpoints  compare  the  opinions  of  Sir  George  Jessel  and  Lord  Justice  Mellish 
in  Sugden  v.  Lord  St.  Leonards,  i  P.  D.  154. 

*  The  development  of  the  English  law  of  re-insurance  was  retarded  by  the  Statute 
of  19  Geo.  II,  c.  37,  §  4  (1746),  prohibiting  such  contracts.  It  was  not  repealed  until 
30  &  31  Vict.,  c.  23  (1868). 

2  In  one  previous  case  the  re-insured  was  allowed  to  recover  more  than  his  loss, 
but  the  only  point  argued  was  whether  payment  of  the  loss  was  a  condition  precedent 
to  recovery.    In  re  Eddystone  Marine  Ins.  Co.,  [1892]  2  Ch.  423. 

^  The  American  law  was  established  by  Hone  v.  Mutual  S.  Ins.  Co.,  i  Sandf. 
(N.  Y.)  137  (1847),  aff'd  sub  nom.,  Mutual  S.  Ins.  Co.  v.  Hone,  2  N.  Y.  235,  following 
two  Marseilles  Commercial  Court  cases.  (See  Emerigon  on  Insurances,  Meredith's 
ed.,  c.  8,  §  14,)  Accord,  Norwood  v.  Resolute  F.  Ins.  Co.,  47  How.  Pr.  (N.  Y.)  43; 
Blackstone  v.  Allemania  F.  Ins.  Co.,  56  N.  Y.  104;  Fame  Ins.  Co.'s  Appeal,  83  Pa. 
St.  396;  Goodrich  &  Hick's  Appeal,  109  Pa.  St.  523;  Consolidated,  etc.  Ins.  Co.  v. 
Cashow,  41  Md.  59;  Strong  v.  American,  etc.  Ins.  Co.,  4  Mo.  App.  7;  see  Strong  v. 
Phoenix  Ins.  Co.,  62  Mo.  289,  297;  Cashaw  v.  N.  W.  National  Ins.  Co.,  5  BHss  (U.  S.) 
476;  Providence,  etc.  F.  Ins.  Co.  v.  Atlanta,  etc.  F.  Ins.  Co.,  166  Fed.  548.  Semble, 
In  re  Republic  Ins.  Co.,  20  Fed.  Cas.,  No.  11,705;  Allemania  Ins.  Co.  v.  Firemen's 
Ins.  Co.,  209  U.  S.  326.    Cf.  n.  14  infra. 

*  May,  Insurance,  4  ed.,  §  2. 

^  Where  the  policies  of  one  insurance  company  are  assumed  by  another,  the  policy- 
holders may  recover  against  the  latter  on  the  principle  of  Lawrence  v.  Fox,  20  N.  Y. 
268:  Johannes  v.  Phoenix  Ins.  Co.,  66.  Wis.  50;  Glen  v.  Hope  M.  Ins.  Co.,  56  N.  Y. 
379. 

®  Herckenrath  v.  American  M.  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  63;  Consolidated,  etc. 
F.  Ins.  Co.  V.  Cashow,  supra;  Goodrich  &  Hick's  Appeal,  supra.  One  case  gives  the 
original  insured  a  right  to  the  proceeds  of  the  policy  on  the  analogy  of  the  creditor's 
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insurer  against  whom  there  is  a  claim  recovers  its  amount  from  the  re- 
insurer, he  can  only  be  compelled  to  pay  a  pro  rata  dividend  thereon  to 
the  insured.  The  insolvent  estate  is  not  merely  indemnified  by  the  re- 
insurance, but  makes  a  profit  equal  to  the  difference  between  these  two 
payments.'^ 

No  such  bonanza  to  the  re-insured  and  his  creditors  is  expressly  pro- 
vided for  in  any  of  the  re-insurance  policies  which  have  been  litigated. 
The  courts  reached  the  result  by  construing  general  terms  of  the  contract. 
It  was  clear  that  the  parties  never  intended  pa5mient  by  the  original 
insurer  to  be  a  condition  precedent  to  his  recovery  from  the  re-insurer.^ 
Therefore  an  insolvent  insurer  who  had  incurred  a  loss  which  he  would 
be  unable  to  pay  in  full,  was  at  once  entitled  to  recover  something  from 
his  re-insurer.  Unless  this  recovery  were  for  the  full  amount  of  his  lia- 
bility to  the  original  insured,  there  would  apparently  be  an  endless  mul- 
tiplicity of  suits.  The  insolvent  would  recover  the  amount  of  the  divi- 
dend his  assets  were  able  to  pay.  This  recovery  would  constitute  a  new 
asset,  which  must  be  divided  pro  rata  among  all  the  creditors,  including 
the  insured.  For  the  amount  so  paid  to  the  insured,  a  further  claim 
would  arise  against  the  re-insurer,  and  so  on  ad  infinitum.  To  avoid 
this  multipUcity  of  suits,  the  courts  compelled  the  re-insurer  to  pay  the 
full  amount  of  the  liability  to  the  re-insured.^  This  apparent  danger 
from  multiplicity  of  suits  would  also  afford  a  plausible  ground  for  the 
decisions  allowing  a  full  recovery  against  the  re-insurer,  even  though 
the  insolvent  re-insured  has  paid  the  original  insured  a  dividend  before 
bringing  suit.^^  But  the  courts  have  preferred  to  explain  these  cases  as 
a  "necessary  consequence"  of  the  insurer's  right  to  recover  in  full,  if 
he  had  elected  to  sue  the  re-insurer  before  making  any  payment  at  all." 
Is  it  a  necessary  consequence?  A  solvent  insurer  has  the  same  right  to 
sue  before  making  payment.  Yet  if  he  brings  suit  after  effecting  a  settle- 
ment for  less  than  his  full  liability,  his  recovery  is  confined  to  the  amount 
of  the  settlement.^2    This  affords  a  complete  indemnity  and  leads  to  no 

rights  in  equity  to  securities  given  by  the  principal  debtor  to  the  surety.  Hunt  v. 
N.  H.  Fire  U.  Ass'n,  68  N.  H.  305,  38  Atl.  145.  This  must  be  regarded  as  erroneous. 
The  creditor  derives  his  right  from  the  presumption  that  the  party  ultimately  liable 
to  him  transferred  the  securities  to  the  party  secondarily  liable  as  a  provision  for  the 
payment  of  the  debt.  But  the  re-insurer  is  not  ultimately  hable  to  the  original  in- 
sured before  the  policy  is  issued  and  consequently  the  foundation  of  the  equity  is 
absent. 

'  This  is  sometimes  disguised  imder  the  term  "indemnity  against  liability."    But 
no  true  indenmity  can  leave  the  one  indemnified  more  than  whole. 
8  See  Allemania  Ins.  Co.  v.  Firemen's  Ins.  Co.,  supra,  332, 

^  The  principal  case  seems  to  have  gone  on  the  further  ground  that  the  re-insured 
should  recover  the  amount  on  which  premiums  have  been  paid.  But  if  a  house  worth 
$5,000,  insured  for  its  full  value,  sujffers  $3,000  damage,  no  lawyer  would  argue  that 
$S,ooo  should  be  recovered  because  premiums  were  paid  on  that  amount. 

1°  Providence,  etc.  F.  Ins.  Co.  v.  Atlanta,  etc.  F.  Ins.  Co.,  supra;  ConsoUdated,  etc. 
Ins.  Co.  V.  Cashow,  supra. 

ij  It  has  also  been  suggested  that  a  recovery  of  the  full  amount  is  justified  if  the 
claim  against  the  re-insurer  for  the  full  amount  was  included  among  the  insolvent's 
assets  when  the  pro  rata  share  of  the  original  insured  was  calculated.  May,  Insurance, 
4  ed.,  §  II  a.  This  begs  the  question,  which  is  whether  the  insolvent's  estate  has  any 
right  to  include  a  claim  for  the  full  amount  among  its  assets. 

^  Illinois,  etc.  F.  Ins.  Co.  v.  Andes  Ins.  Co.,  67  HI.  362;  contra,  Gantt  v.  American 
C.  Ins.  Co.,  68  Mo.  503. 
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multiplicity  of  suits.  It  seems,  therefore,  that  recovery  in  full  is  a  neces- 
sary consequence  of  the  right  to  recover  in  advance,  only  where  the 
courts  feel  that  any  other  result  would  produce  interminable  Htigation. 

But  in  fact  the  practical  difficulty  of  innumerable  suits  which  turned 
the  courts  aside  from  the  fundamental  canon  for  the  construction  of  an 
insurance  contract,  was  nothing  but  a  figment  of  the  judicial  imagina- 
tion. The  total  sum  of  the  judgments  in  this  infinite  series  of  suits  may 
be  calculated  in  advance  with  the  aid  of  a  comparatively  simple  formula. ^^ 
This  amount  could  be  collected  in  a  single  action  against  the  re-insurer, 
which  could  be  brought  prior  to  any  payment  to  the  insured.  It  fur- 
nishes an  exact  equitable  measure  of  the  re-insurer's  liability,  and  affords 
the  re-insured  every  protection  which  is  consistent  with  the  nature  of 
a  contract  for  indemnity  against  loss.^^  There  is  therefore  no  reason 
why  the  courts  should,  by  construction,  incorporate  into  the  insurance 
policy  a  provision  that  the  re-insurer  shall  be  liable  to  the  insolvent  re- 
insured for  the  full  amount  of  the  insolvent's  liability. 

It  is  further  submitted  that  if  a  clause  in  the  policy  expressly  bound 
the  courts  to  this  construction,  it  should  render  the  policy  void  in  its 
inception.  The  provision  would  be  a  direct  incentive  to  the  creditors 
of  an  insolvent  insurance  company  to  destroy  all  its  risks  which  had 
been  re-insured  in  a  solvent  company.  Such  a  contract  tempting  a  man 
to  transgress  the  law  is  void.^^ 


State  Control  of  Foreign  Corporations  versus  the  Juris- 
diction OF  THE  Federal  Courts.  —  "The  judicial  power  shall  ex- 
tend ...  to  controversies  .  .  .  between  citizens  of  different  states."  ^ 
Within  this  clause  a  corporation  is  treated  substantially  as  a  citizen  of 
the  state  of  its  incorporation.^  But  it  has  long  been  held  that  a  foreign 
corporation  cannot  claim  the  "privileges  and  immunities  of  citizens" 
within  Art.  IV.,  §  2  of  the  Constitution,  and  that  states  other  than  that 
of  incorporation  can  totally  exclude  it  or  impose  such  conditions  as 
they  choose  upon  the  privilege  of  doing  business  within  their  borders.^ 

13  Let  a  =  total  liabilities  of  insolvent  insurer;  b  =  his  liability  to  the  insured  whose 
risk  has  been  re-insured;  c  =  assets  of  the  insurer,  exclusive  of  his  claim  upon  the  re- 
insurer.   The  sum  will  be  represented  by  the  formula  S  =  — ^-7-    The  mathematics 

of  this  may  be  found  worked  out  in  15  Harv.  L.  Rev.  866. 

1*  The  above  formula,  when  apphed,  will  be  found  to  require  the  re-insured  to  pay 
in  full  whenever  such  payment  will  enable  the  re-insured  to  meet  all  his  obligations. 
This  is  probably  the  state  of  the  facts  in  the  following  cases:  In  re  RepubUc  Ins.  Co., 
supra;  Allemania  Ins.  Co.  v.  Firemen's  Ins.  Co.,  supra.  The  re-insured  therefore  will 
be  kept  from  insolvency  arising  from  the  re-insured  loss.  But  if  notwithstanding  pay- 
ment in  full  by  the  re-insurer  the  re-insured  would  remain  insolvent,  the  formula  re- 
quires the  re-insured  to  pay  only  the  amount  which  the  original  insured  can  recover. 
The  re-insurance  would  thus  leave  the  estate  of  the  re-insured  as  well  off  as  if  the  origi- 
nal risk  had  never  been  contracted. 

^  See  Hunt  v.  N.  H.  Fire  U.  Ass'n,  68  N.  H.  305,  309,  38  Atl.  145,  147. 

*  Constitution,  Art.  Ill,  §  2. 

2  See  St.  Louis  &  San  Francisco  Ry.  Co.  v.  James,  161  U.  S,  545. 
'  Paul  V.  Virginia,  8  Wall.  (U.  S.)  168.     See  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  519,  586. 


NOTES  305 

To  what  extent  may  a  state  in  the  ostensible  exercise  of  these  wide 
powers  indirectly  impair  the  jurisdiction  of  the  federal  courts  as  defined 
in  the  Constitution  and  laws  of  the  United  States  by  exerting  pressure 
on  foreign  corporations  to  restrain  them  from  invoking  that  jurisdiction? 
Two  questions  are  well  settled  by  the  authorities.  First,  acquisition 
of  permanent  and  tangible  property  within  another  state,  with  express,^ 
and  perhaps  with  implied,^  license,  causes  a  foreign  corporation  to  become 
"a  person  within  the  jurisdiction,"  entitled  to  the  ''equal  protection  of 
the  laws"  guaranteed  by  the  Fourteenth  Amendment.  Consequently, 
a  subsequent  state  statute  providing  for  its  expulsion  for  resorting  to 
the  federal  courts,  without  likewise  providing  for  terminating  the  privi- 
leges of  domestic  corporations,  is  unconstitutional,  independently  of 
its  interference  with  the  federal  courts.^  Such  might  well  be  the  basis 
of  a  recent  decision  which  reaches  a  like  result  on  other  grounds.  West- 
ern Union  Telegraph  Co.  v.  Frear^  216  Fed.  199  (Dist.  Ct.,  W.  D.  Wis.).^ 
Second,  it  is  clear  that  no  state  statute,  nor  any  agreement  made  pur- 
suant thereto,  can  in  any  way  enlarge  ^  or  impair  ^  the  jurisdiction  of 
the  United  States  courts,  if  suit  is  nevertheless  brought  therein.  But  it 
has  been  held,  where  a  foreign  corporation  has  acquired  no  permanent 
tangible  property  within  a  state,  though  having  done  business  therein, 
that  a  subsequently  passed  statute  providing  for  its  expulsion  upon  a 
resort  to  the  United  States  courts  is  not  unconstitutional,^^  the  reason 
given  being  that  the  corporation  having  no  right  to  remain,  may  not  cavil 
at  the  reason  of  its  dismissal.  With  these  decisions  it  is  difficult  to  recon- 
cile another,  holding  that  if  an  agreement  not  to  resort  to  the  federal 
courts  be  exacted  as  a  condition  precedent  to  the  granting  of  a  license 
to  do  business  within  the  state,  the  illegality  of  such  a  condition  pre- 
cedent renders  unconstitutional  the  imposition  of  a  penalty  for  doing  busi- 


^  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  400. 

^  See  concurring  opinion  of  White,  J.,  in  Western  Union  Telegraph  Co.  v.  Kan- 
sas, 216  U.  S.  I,  48. 

«  Herndonz;.  Chicago,  R.  I.  &  P.  Ry.  Co.,  218  U.  S.  135;  Roach  v.  Atchison,  T.  & 
S.  F,  Ry,  Co.,  218  U.  S.  159.  A  license  to  do  business  issued  to  a  foreign  corporation 
may  sometimes  also  amount  to  a  contract  not  to  discriminate  against  it,  which  the 
state  cannot  constitutionally  impair  by  later  legislation.  American  Smelting  &  Re- 
fining Co.  V.  Colorado,  204  U.  S.  103.  Quoere,  if  it  would  not  be  discriminatory  to 
penalize  the  exercise  of  the  right  to  invoke  federal  jurisdiction  only  in  those  cases 
where  it  arises  by  virtue  of  the  foreign  citizenship  of  the  corporation,  in  which  cases 
the  act  would  not  be  capable  of  apphcation  to  domestic  corporations  ? 

'  See  note  11,  infra.  For  a  statement  of  this  and  the  other  principal  case,  see 
Recent  Cases,  p.  320. 

8  See  Southern  Pacific  R.  Co.  v.  Denton,  146  U.  S.  202. 

^  See  Union  Bank  of  Tennessee  v.  Jolly's  Adm'rs,  18  How.  (U.  S.)  503;  Suydam  v. 
Broadnax,  14  Pet.  (U.  S.)  67;  Insurance  Co.  v.  Morse,  20  Wall.  (U.  S.)  445;  David 
Lupton's  Sons  v.  Automobile  Club  of  America,  225  U.  S.  489. 

1°  Doyle  z).  Continental  Ins.  Co.,  94  U.  S.  535;  Security  Mutual  Life  Ins. 
Co.  V.  Prewitt,  202  U.  S.  246.  Though  the  distinction  was  not  taken  in  these  cases, 
it  has  later  been  said  that  ownership  of  tangible  property  and  not  merely  the  ownership 
of  business  good  will  is  required  to  make  a  foreign  corporation  "a  person  within  the 
jurisdiction."  See  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68,  88.  A  possible 
reason  for  this  somewhat  unsatisfactory  distinction  is  that  good  will  depends  for  its 
value  solely  upon  the  privilege  of  doing  business  within  the  state,  a  privilege  in  it- 
self within  the  absolute  control  of  the  sovereign.  See  National  Council  v.  State 
Council,  203  U.  S.  151,  163, 
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ness  without  the  license.^^  This  case  is  not  only  not  overruled  ^  by  the 
cases  last  cited,  but  has  recently  been  cited  with  approval. ^^  The  net  result 
seems  to  be  that  it  is  constitutional  to  use  an  absolute  power  of  exclusion 
or  expulsion  to  punish  a  failure  to  refrain  from  federal  rights,  but  uncon- 
stitutional to  bring  the  same  pressure  to  bear  to  induce  the  making  of  an 
agreement  whose  vice  is  its  tendency  toward  the  same  result. 

If,  then,  it  be  unconstitutional  to  require  agreement  to  a  condition 
not  to  resort  to  the  federal  courts,  it  must  be  because  the  condition  is 
of  itself  unconstitutional.  Accordingly,  it  would  seem  that  the  pres- 
ence of  such  a  condition  in  a  license  issued  to  a  corporation  upon  its 
entrance  into  a  state  could  not  prevent  it,  upon  the  acquisition  of  prop- 
erty, from  becoming  "a  person  within  the  jurisdiction"  under  the  pro- 
tection of  the  Fourteenth  Amendment,  nor  thereafter  operate  as  an 
infirmity  existing  in  the  license  ab  initio  to  take  it  out  from  such  pro- 
tection. However,  a  recent  case,  wherein  a  corporation  had  acquired 
property  under  a  license  terminable  upon  a  resort  to  the  United  States 
courts,  holds  that  upon  later  breach  of  the  condition  the  corporation 
ceased  to  be  a  person  within  the  jurisdiction,  and  so  allows  this  dis- 
criminatory expulsion.  State  ex  rel.  Kimberlite  Mining  b'  Washing 
Co.  v.  Hodges,  169  S.  W.  942  (Ark.).  Even  if  the  Fourteenth  Amend- 
ment had  not  been  violated,  the  result  seems  doubtful  in  the  present 
state  of  the  authorities.  The  cases  permitting  the  expulsion  of  foreign 
corporations  for  seeking  the  federal  courts  ^*  have  recently  been  cited 
only  to  be  distinguished,^^  and  it  has  since  been  held  that  a  state  can- 
not, by  the  threatened  exercise  of  an  absolute  power  of  prohibiting  the 
carrying  on  of  intrastate  business  indirectly  extort  contributions  meas- 
ured by  the  interstate  business  of  a  company  engaged  in  both.^^  More 
recent  language  of  the  court  recognizing  the  inviolability  of  the  constitu- 
tional right  to  invoke  federal  jurisdiction  in  proper  cases,^^  and  in  an- 
other place,  hinting  at  the  unconstitutionality  of  imposing  upon  the 
entrance  of  foreign  corporations  conditions  violating  constitutional 
rights,^^  makes  one  wonder  whether  indirect  state  attack  upon  the  right 
to  resort  to  federal  courts  will  any  longer  be  permitted.^^ 

"  Barron  v.  Bumside,  121  U.  S.  186.  The  principal  federal  case  based  its  result  on 
this  decision  although  the  corporation  had  not  expressly  agreed  in  advance  not  to 
sue  in  the  federal  courts. 

^  See  Security  Mutual  Life  Ins.  Co.  v.  Prewitt,  supra,  253. 

"  See  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  i,  36. 

^*  See  note  10,  supra. 

1^  See  Harrison  v.  St.  Louis  &  San  Francisco  R.  Co.,  232  U.  S.  318,  333;  Western 
Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  i,  45. 

^®  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  i;  Pullman  Co.  v.  Kansas, 
216  U.  S.  56;  Ludwig  V.  Western  Union  Telegraph  Co.,  216  U.  S.  146.  These  cases  are 
perhaps  explainable  on  the  ground  that  the  inseparability  of  the  interstate  and  intra- 
state business  made  the  prohibition  of  the  latter  a  burden  upon  the  former.  See 
Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68,  85,  86. 

^^  "...  The  states  are  in  the  nature  of  things  without  authority  to  penalize  or 
punish  one  who  has  sought  to  avail  himself  of  the  federal  right  of  removal  on  the  ground 
that  the  removal  asked  was  unauthorized  or  illegal."  White,  C.  J.,  in  Harrison  v. 
St.  Louis  &  San  Francisco  R.  Co.,  supra,  at  329. 

**  "For  example,  a  state  may  not  say  to  a  foreign  corporation,  you  may  do  busi- 
ness within  our  borders  if  you  permit  your  property  to  be  taken  without  due  process 
of  law.  .  .  ."     Day,  J.,  in  Baltic  Mining  Co.  v.  Massachusetts,  supra,  83. 

^^  For  a  general  discussion  of  similar  conflicts  between  state  and  federal  powers, 
see  an  article  entitled  "Nullification  by  Indirection,"  23  Harv.  L.  Rev.  441. 
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Right  of  Master,  Liable  under  Employers'  Liability  Act,  to 
Reimbursement  from  One  who  Injures  Servant.  —  Though  recovery- 
has  almost  invariably  been  granted  to  anyone  who  has  been  intention- 
ally injured  by  being  deprived  of  a  contractual  or  similar  right,  through 
action  upon  a  third  party ,^  nevertheless,  except  in  the  historically  ano- 
malous suits  for  loss  of  services,^  if  such  injury  to  the  plaintiff  was  negli- 
gent and  unintentional,  though  occasioned  even  by  an  intentional  injury 
to  a  third  person,  recovery  has  generally  been  denied.^  Accordingly 
when  an  employer  is  compelled,  under  an  employers'  liability  act,  to 
compensate  his  employee  for  an  injury  caused  by  the  negligence  of  a 
third  person,  it  is  no  surprise  that  a  recent  New  Jersey  case  denies  the 
right  of  the  employer  to  recover  from  the  tortfeasor.  Interstate  Tele- 
phone and  Telegraph  Co.  v.  Public  Service  Electric  Co.,  90  Atl.  1062.* 
But,  with  all  question  of  the  policy  of  the  employers'  liability  act  aside, 
there  seems  to  be  no  reason  why  recovery  should  be  denied.  In  civil 
actions,  since  no  question  of  punishment  or  correction  is  involved,  no 
general  distinction  should  be  made  between  intentional  injuries  and 
injuries  caused  by  acting  without  "due  care"  when  damage  to  the 
plaintiff  is  a  foreseeable  result.^  If  the  duty  and  the  causation  are  clear, 
it  is  not  a  valid  reason  for  denying  recovery  that  the  damage  would  not 
have  occurred  but  for  the  existence  of  some  obligation  or  some  chance 
of  profit. 

Often,  however,  where  the  plaintiff  thus  suffers  loss  from  injury  to  a 
third  party,  the  injury  to  the  plaintiff  is  not  separate.  Thus  where  the 
plaintiff  has  insured  the  injured  party,  if  it  is  a  true  contract  of  indem- 
nity, the  operation  of  the  contract  is  merely  to  shift  the  burden  of  the 
primary  injury  to  the  plaintiff's  shoulders.  In  such  cases,  as,  for  ex- 
ample, marine  and  fire  insurance,  the  plaintiff's  redress  should  therefore 
be  by  subrogation,^  since  to  allow  an  independent  recovery  would  make 
the  defendant  liable  in  two  actions  for  a  single  harm.^    But  in  con- 

^  Lumley  v.  Gye,  2  L.  &  B.  216;  South  Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.,  [1905]  A.  C.  239;  Walker  v.  Cronin,  107  Mass.  555;  Hughes  v.  McDonough, 
43  N.  J.  459;  McNary  v.  Chamberlain,  34  Conn.  384. 

2  Husband  suing  for  injury  to  wife:  Brockbank  v.  Whitehaven  Junction  Ry.  Co., 
7  H.  &  N.  834;  Mewhirter  v.  Hatten,  42  la.  288.  Father  suing  for  injury  to  child: 
Dennis  v.  Clark,  2  Cush.  (Mass.)  347;  Dixon  v.  Bell,  5  M.  &  S.  198.  See  Hall  v. 
Hollander,  4  B.  &  C.  660.  Master  suing  for  injury  to  servant:  Ames  v.  Union  Ry. 
Co.,  117  Mass.  541;  Berringer  v.  Great  Eastern  Ry.  Co.,  4  C.  P.  D.  163.  The  fact 
that  the  wife  cannot  sue  for  an  injury  to  her  spouse,  nor  a  child  for  an  injury  to  its 
parent,  demonstrates  that  these  cases  are  not  distinguishable  on  the  ground  that  the 
injury  to  the  plaintiff  is  by  deprivation  of  a  relational  as  distinguished  from  a  contrac- 
tual right.    Feneff  v.  New  York  Central  &  H.  R.  R.  Co.,  203  Mass.  278,  89  N.  E.  436. 

^  Anthony  v.  Slaid,  11  Mete.  (Mass.)  290;  Byrd  v.  English,  117  Ga.  191,  43  S.  E. 
419;  Dale  V.  Grant,  34  N.  J.  L.  142;  Davis  v.  Condit,  124  Minn.  365,  144  N.  W.  1089; 
see  27  Harv  L.  Rev.  689.  But  see  Metallic  Compression  Casting  Co.  v.  Fitchburg 
Ry.  Co.,  109  Mass.  277;  Cue  v.  Breeland,  78  Miss.  864,  29  So.  850.  The  problem  of 
liability  when  the  plaintiff  has  been  injured  through  being  deprived  of  a  chance  of 
gain,  is  considered  in  the  discussion  of  the  case  of  Central  Georgia  Power  Co.  v. 
Stubbs,  80  S.  E.  636  (Ga.),  27  Harv.  L.  Rev.  689. 

^  A  fuller  statement  of  this  case  appears  in  Recent  Cases,  p.  333. 

^  See  Pollock,  Torts,  9  ed.,  p.  22. 

^  See  Phoenix  Ins.  Co.  v.  Erie  &  Western  Transportation  Co.,  117  U.  S.  312;  Home 
Mutual  Ins.  Co.  v.  Oregon  Ry.  &  Nav,  Co.,  20  Ore.  569,  26  Pac.  857. 

""  That  subrogation  becomes  valueless  in  cases  when  some  rule  of  law  bars  the  in- 
sured from  recovering  from  the  tortfeasor,  does  not  demonstrate  that  the  harm  to  the 
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tracts  for  the  payment  of  a  compensation,  not  of  an  indemnity,  where, 
as  in  Ufe  and  accident  insurance,  payment  cannot  be  accurately  ad- 
justed to  the  loss,  the  injury  to  the  plaintiff  is  clearly  additional  to  that 
to  the  party  directly  harmed,  and  subrogation  is  properly  denied.* 
Unfortunately,  direct  remedy  for  the  plaintiff's  separate  injury  has  here 
been  likewise  refused.^  In  the  case  of  employers'  liability,  the  facts 
that  the  compensation  is  determined  according  to  an  arbitrary  scale, 
and  that  only  partial  wages  are  paid  during  incapacity,  strengthened 
by  the  analogy  to  life  and  accident  insurance,  clearly  show  that  the 
compensation  is  in  the  nature  of  a  bonus  and  not  an  indemnity.^^  So 
no  remedy  by  subrogation  can  be  given.  But  if  the  fact  of  the  servant's 
employment  is  known,  even  under  an  optional  form  of  employers' 
liability  act,  it  is  abundantly  foreseeable  that  an  injury  to  him  might 
involve  an  injury  to  his  master.  This  injury  to  the  master  is  therefore 
the  proximate  result  of  negligent  injury  to  the  servant, ^^  and  a  duty  of 
care  to  the  master  likewise  arises.  Thus,  although  the  principal  case 
is  in  accord  with  the  weight  of  authority  in  analogous  cases,  the  prin- 
ciples of  tort  liability  demand  that  direct  recovery  be  granted. 

But  does  the  policy  of  employers'  liability  acts  change  this  com- 
mon law  situation?  The  broad  scope  and  the  essentially  remedial 
nature  of  these  acts  demand  that  the  fundamental  purpose  of  the  leg- 
islation be  made  operative  by  a  liberal  construction.^^    It  is  generally 

insurer  is  separate;  it  merely  means  that  the  harm  which  the  insured  has  been  able 
to  shift  to  the  insurer  is  an  injury  for  which  the  law  allows  no  recovery. 

*  Life  insurance:   Insurance   Co,  v.  Brame,  95  U.  S.  754.     Accident  insurance: 
iEtna  Life  Ins.  Co.  v.  J.  B.  Parker  &  Co.,  96  Tex.  287,  72  S.  W.  168,  621. 
9  Conn.  Mutual  Life  Ins.  Co.  v.  New  York,  etc.  Co.,  25  Conn.  265. 

1°  See  RuEGG,  Employers'  Liability,  6  ed.,  360.  For  the  schedule  of  payment 
imder  the  New  Jersey  act  in  force  in  the  principal  case,  see  N.  J.  P.  L.,  191 1,  p.  133. 

"  See  Jeremiah  Smith,  "Legal  Cause  in  Actions  of  Tort,"  25  Harv.  L.  Rev.  103, 
pp.  1 14-123. 

^  Many  courts  have  enunciated  a  rule  that  statutes  in  derogation  of  the  common 
law  must  be  strictly  construed.  See  State  v.  Cowper,  120  Tenn.  549,  533,  113  S.  W. 
1048,  1049;  Dean  v.  Metropolitan  E.  R.  Co.,  119  N.  Y.  540,  547.  A  dictum  in  an  old 
case  apphes  this  rule  to  a  special  statute  very  similar  to  an  employers'  liability  act. 
See  Beeson  v.  Busenbark,  44  Kan.  619,  623,  25  Pac.  48,  49.  The  trend  of  present- 
day  opinion,  however,  is  increasingly  against  any  such  principle.  See  Professor 
Pound,  "Common  Law  and  Legislation,"  21  Harv.  L.  Rev.  283.  Furthermore,  it 
is  a  generally  accepted  doctrine  that  remedial  statutes  must  be  construed  liberally 
and  so  as  to  make  the  intended  remedy  effective.  See  Becker  v.  Brown,  65  Neb. 
264,  269,  91  N.  W.  178,  180;  Goss  V.  Cahill,  42  Barb.  (N.  Y.)  310,  315.  Employ- 
ers' liability  acts,  though  imposing  on  the  employer  a  new  liabihty,  are  essentially 
remedial  legislation.  Cf.  Va.  &  S.  W.  Ry.  Co.  v.  Clower,  102  Va.  867,  871,  47  S.  E. 
1003,  1004.  Again,  the  large  application  of  these  acts  makes  a  strong  reason  why 
they  should  be  broadly  interpreted.  See  Jeremiah  Smith,  "Sequel  to  Workmen's 
Compensation  Acts,"  27  Harv.  L.  Rev.  235,  250,  330.  In  determining  the  extent  of 
"accidents  arising  out  of  and  in  the  course  of  the  employment,"  the  courts  have  un- 
failingly construed  the  acts  very  liberally.  Trim  District  School  Board  v.  Kelley, 
[1914]  A.  C.  667,  see  especially  the  opinion  of  Lord  Haldane  on  p.  680;  Riley  v.  Wil- 
liam Holland  &  Sons,  [191 1]  i  K.  B.  1029;  Moore  v.  Manchester  Liners,  [1910]  A.  C. 
498;  In  re  Hurle,  104  N,  E.  336  (Mass.);  Bryant  v.  Fissell,  84  N.  J.  L.  72, 86  Atl, 458. 
In  two  decisions,  though  maintaining  the  collateral  common-law  rights  of  the  em- 
ployees, it  was  expressly  declared  that  a  liberal  construction  in  favor  of  the  employees 
must  be  given  these  acts.  See  Ryalls  v.  Mechanics  Mills,  150  Mass.  190,  193,  22 
N.  E.  766,  767;  Colo.  Milling,  etc.  Co.  v.  Mitchell,  26  Colo.  284,  287,  58  Pac.  28,  30. 
Indeed  it  has  been  argued  that  these  acts  have  created  a  relational  status  between 
employer  and  employed.    Dicey,  Law  and  Public  Opinion  in  England,  281-283. 


NOTES  309 

conceded  that  this  purpose  is  to  cause  the  employer,  who  is  able  to 
transfer  the  burden  to  the  consumer/^  to. give  a  prompt  and  certain 
pecuniary  relief  to  the  workman  who  has  been  injured  in  his  employ- 
ment.^* Though  to  allow  the  employer  to  recover  from  one  employee 
for  the  negligent  injury  to  another  for  which  the  act  has  forced  the 
employer  to  pay  compensation,  would  undeniably  be  to  place  upon  the 
employee  the  burden  of  an  industrial  injury,  the  acts  do  not  contem- 
plate giving  the  employee  any  other  relief  than  compensation  for  in- 
dustrial casualties.  A  fortiori,  a  negligent  stranger  is  not  given  any 
protection  by  the  act.^^  That  many  of  the  recent  statutes  have  ex- 
pressly given  to  the  employer,  to  the  extent  of  the  compensation  paid, 
a  right  of  recovery  over  against  the  tortfeasor,  yet,  with  but  three  ex- 
ceptions, have  not  distinguished  the  negligent  servant  from  the  stranger, 
strengthens  these  conclusions.^^  However,  it  is  more  consistent  economi- 
cally to  cause  the  industry  as  a  part  of  the  cost  of  production  not  only 
to  supply  relief  to  the  incapacitated  servant,  but  to  assume  the  burden 
of  all  industrial  injury  of  its  employees.  Hence,  as  legislation,  statutes 
which  forbid  recovery  by  the  employer  against  his  negligent  employee 
are  preferable.  Still  the  right  of  the  master  to  recover  on  the  prin- 
ciples of  tort  liability  is  not  denied  by  the  present  statutes.^^ 


Taxpayer's  Suit  to  Enjoin  Elections  Alleged  not  to  be  Legally 
Authorized.  —  When  a  public  official  purporting  to  perform  the  duties 
of  his  office  commits  an  illegal  act,  not  only  may  the  state  call  him  to 
account  by  the  exercise  of  the  so-called  prerogative  writs,i  but  equity, 
at  the  suit  of  any  person  injured  by  the  wrongful  proceedings,  will  enjoin 
the  violation  of  the  plaintiff's  rights.^    The  authorities  are  in  confusion, 

1'  2  Taussig,  Principles  of  Economics,  326. 

1^  See  Professor  Wambaugh,  "Workmen's  Compensation  Act,"  25  Harv.  L.  Rev. 
129,  132. 

1^  This  problem  is  dealt  with  at  length  by  Jeremiah  Smith  in  his  article  on  "Sequel 
to  Workmen's  Compensation  Acts,"  supra. 

1^  Recovery  over  to  the  extent  of  the  compensation  paid  is  granted  the  employer 
without  qualification  in  the  following  statutes:  Cal.  L.  1913,  ch.  176;  Conn.  L.  1913, 
ch.  138;  III.  Bill  841,  1913;  Iowa  L.  1913,  ch.  147;  Kan.  L.  i9ii,ch.  218;  Neb.  L. 
1913,  ch.  198;  Nev.  L.  1913,  ch,  198;  N.  J.  L.  1913,  ch.  95;  R.  I.  L.  1912,  ch.  831; 
Wis.  L.  1911,  ch.  50;  60  &  61  Vict.,  c.  ^7,  §  6.  In  New  York,  the  right  of  subrogation 
is  limited  to  cases  where  the  tortfeasor  was  not  in  the  same  employ.  L.  1913,  ch.  81; 
Consolidated  Laws,  ch.  67.  In  Oregon  and  Washington  the  right  of  recovery  over 
is  hmited  to  accidents  away  from  the  employer's  plant.  Ore.  L.  1913,  ch.  112;  Wash. 
L.  191 I,  ch.  74. 

^^  The  opinion  in  the  principal  case  describes  the  compensation  paid  the  employee 
as  past  wages,  and  therefore  not  subject  to  recovery.  This,  it  is  submitted,  overlooks 
the  fact  that  the  obligation  is  contingent,  be  the  compensation  in  the  nature  of  wages 
or  otherwise,  and  therefore  the  liability  thrust  upon  the  employer  is  a  damage  which 
he  would  not  otherwise  have  suffered. 

^  For  a  learned  discussion  of  the  relation  of  injunction  to  the  legal  prerogative 
writs,  see  State  v.  Lord,  28  Ore.  498,  510,  43  Pac.  471,  474.  When  the  plaintiff  has 
the  alternative  to  apply  for  mandamus,  he  may  be  denied  equitable  relief.  Larcom 
V.  OHn,  160  Mass.  102,  35  N.  E.  113. 

2  Crampton  v.  Zabriskie,  loi  U.  S.  601;  Osbom  v.  Bank  of  United  States,  9  Wheat. 
(U.  S.)  738;  Board  of  Liquidation  v.  McComb,  92  U.  S.  531. 
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however,  as  to  the  extent  of  the  latter  jurisdiction  in  such  cases  and  the 
theory  upon  which  the  right  to  reHef  is  based.  Particularly  conflicting 
are  the  decisions  upon  the  right  of  a  taxpayer  to  enjoin  unauthorized 
acts  by  a  state  official  which  involve  the  expenditure  of  public  funds  and 
thereby  affect  the  burden  of  taxation  borne  by  the  plaintiff.  In  a  recent 
New  York  case  a  taxpayer  was  refused  an  injunction  to  restrain  state 
election  officials  from  proceeding  with  an  election  of  delegates  to  a  con- 
stitutional convention  which  was  alleged  not  to  be  legally  authorized. 
Schiefelin  v.  Komfort,  212  N.  Y.  520.^ 

In  suits  of  this  nature  the  jurisdiction  of  equity  rests  not  upon  the 
defendant's  breach  of  a  ''public  trust,"  although  this  is  sometimes 
stated,^  for  of  course  it  is  not  the  sort  of  a  technical  trust  the  existence  of 
which  gives  equity  jurisdiction.  It  rests  instead  upon  the  invasion  of 
the  plaintiff's  right  of  substance,  or,  as  it  is  commonly  expressed,  a 
property  right.  This  is  well  shown  by  the  fact  that  although  there  may 
be  a  breach  of  public  duty,  no  injimction  will  be  granted  if  the  taxpayer 
can  show  no  pecuniary  damage.^  And  as  the  courts  cannot  enjoin  the 
state,  either  as  such  or  as  represented  in  its  executive  officers,^  relief 
must  be  denied  where  the  injury  to  the  plaintiff  is  being  caused  by  officers 
acting  under  valid  authority  but  in  abuse  of  the  discretion  given  them.^ 
If,  however,  the  act  complained  of  is  plainly  unauthorized  by  law,  as 
where  it  is  the  execution  of  an  unconstitutional  statute,  the  official  in 
committing  it  does  not  represent  the  state  and  is  as  much  subject  to  the 
decree  of  the  court  as  a  private  person.  In  the  principal  case,  illegality 
of  both  kinds  was  alleged:  in  counting  the  ballots  cast  for  and  against 
holding  the  convention,  and  in  having  held  the  first  election  under  an 
unconstitutional  statute.  Equity  could  not  take  jurisdiction  upon  the 
first  ground,  not  only  because  it  was  a  matter  of  official  discretion,  but 
also  because  the  court  was  bound  to  follow  the  facts  as  to  the  number  of 
votes  cast  which  had  been  determined  by  the  executive  department. 
But  on  the  latter  ground  equity  had  jurisdiction. 

Although  jurisdiction  exists,  before  granting  injunctive  relief,  the 
court  should  balance  any  possible  public  harm  its  decree  might  cause 
against  the  injury  done  the  plaintiff.    It  is  obvious  that  there  are  cogent 

'  See,  for  a  full  statement  of  this  case,  this  issue  of  the  Review,  page  327. 

*  See  City  of  Chicago  v.  Collins,  175  111.  445.  This  was  also  stated  to  be  the  ground 
of  the  jurisdiction  in  26  Harv.  L.  Rev.  455. 

^  Against  state  officials:  State  v.  Pennoyer,  26  Ore.  205,  37  Pac.  906;  28  Ore.  498, 
43  Pac.  471;  Sherman  v.  Bellows,  24  Ore.  553,  34  Pac.  549;  Fletcher  v.  Tuttle,  151  111. 
41,  37  N.  E.  683;  Whitbeck  v.  Hooker,  133  N.  Y.  Supp.  534;  State  v.  Cunningham, 
83  Wis.  90,  53  N.  W.  35;  and  see  Slack  v.  Jacob,  8  W.  Va.  612;  Frost  v.  Thomas,  26 
Colo.  222,  56  Pac.  899.  Against  county  or  municipal  officers:  Ex  parte  Lumsden,  41 
S.  C.  553,  19  S.  E.  749;  Morgan  v.  Wetzel  County  Court,  53  W.  Va.  372,  44  S.  E.  182; 
Jones  V.  Black,  48  Ala.  540;  Fletcher  v.  Tuttle,  supra]  In  re  Reynolds,  202  N.  Y.  430, 
96  N.  E.  87. 

^  See  the  authorities  digested  in  a  note  to  Louisville  &  N.  R.  Co.  v.  Burr,  6^  Fla.  491, 
58  So.  543,  in  44  L.  R.  A.  n.  s.  189. 

'  See  Hutchinson  v.  Skinner,  49  N.  Y.  Supp.  360;  Long  v.  Johnson,  127  N.  Y. 
Supp.  756;  Duncan  ».  Heyward,  74  S.  C.  560,  54  S.  E.  760.  It  will  not  do,  however, 
to^  say  that  only  ministerial  acts  may  be  enjoined.  Granted  that  the  statute  is  uncon- 
stitutional, the  amount  of  discretion  purported  to  be  given  by  the  void  act  is  immater- 
ial. But  see  Noble  v.  Union  R.  L.  R.  Co.,  147  U.  S.  165,  172,  following  Mr.  Justice 
Bradley,  in  Board  of  Liquidation  v.  McComb,  supra,  541. 
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arguments  of  policy  against  subjecting  state  officials  to  suits  of  this 
character.  The  public  interest  against  allowing  the  hands  of  officials  to 
be  tied  by  constant  litigation  is  so  overwhelming  that  the  few  cents  loss 
any  taxpayer  may  suffer  sinks  into  insignificance.  It  is  submitted  that 
this  is  the  real  justification  for  the  decisions  which,  as  the  apparent 
weight  of  authority,  sustain  the  New  York  case,  but  which  go  on  the 
ground  that  no  jurisdiction  exists  to  enjoin  state  officers,  rather  than 
that  objections  exist  as  to  its  exercise.^  Yet  in  this  particular  instance 
the  gravity  of  the  issue  of  the  legality  of  holding  the  constitutional  con- 
vention, and  the  expense  involved,  make  it  a  close  case  from  the  point 
of  view  of  the  balance  of  convenience.  The  court  supports  its  conclu- 
sion by  the  inference  that  since  the  legislature  has  expressly  authorized 
taxpayers'  suits  against  county  and  municipal  officers,  it  has  thereby 
denied  them  against  state  officials.^  The  argument  is  probably  sound  as 
to  New  York,  for  the  courts  there  had  previously  refused  injunctions 
against  even  local  officers;  ^^  but  in  most  jurisdictions  such  a  statute 
would  be  merely  declaratory,  for  taxpayers  are  generally  allowed  to 
enjoin  city  and  county  officials."  In  view  of  the  lesser  public  interest 
in  their  case,  the  result  seems  proper  upon  the  balance  of  convenience. 
Moreover,  unless  they  are  acting  in  a  strictly  governmental  capacity, 
under  authority  delegated  to  the  municipality  from  the  sovereign,  the 
courts  do  not  proceed  upon  the  erroneous  impression  that  they  are  being 
asked  in  effect  to  enjoin  the  state.  The  injunction  therefore  lies  as 
readily  as  where  a  stockholder  of  a  private  corporation  restrains  mis- 
management. ^^     The  principal  case,  although  perhaps  correct  on  the 

8  Taxpayers  were  denied  injunctions  against  the  following  acts  involving  the  finan- 
cial interest  of  the  state:  Borrowing  money,  Thompson  v.  Commissioners  of  Canal 
Fund,  2  Abb.  Pr.  (N.  Y.)  248.  Leasing  public  lands,  Taylor  v.  Montreal  Harbor  Com- 
missioners, 17  Rap.  Jud.  Que,  C.  S.  275.  Election  proceedings,  People  v.  Mills,  30 
Colo.  262.  General  maladministration,  Jones  v.  Reed,  3  Wash.  57,  27  Pac.  1067.  In 
the  following  similar  cases  the  decision  was  rested  in  part  upon  the  inability  of  the 
plaintiff  to  maintain  the  action:  Enforcing  income  tax  law.  State  v.  Frear,  148  Wis. 
456, 134  N.  W.  673.  Election  proceedings.  State  v.  Thorson,  9  S.  D.  149,  68  N.  W.  202. 
Leasing  public  lands,  Tacoma  v.  Bridges,  25  Wash.  221,  65  Pac.  186.  Opening  schools, 
Hutchinson  v.  Skinner,  supra.  Maintaining  grain  inspection  bureau,  Birmingham  v. 
Cheetham,  19  Wash.  657,  54  Pac.  37.  General  maladministration,  Long  v.  Johnson, 
supra;  Novarro  v.  Post,  5  Porto  Rico  Fed.  61.  See  also  Duncan  v.  Heyward,  74  S.  C. 
560,  54  S.  E.  760;  78  S.  C.  227,  58  S.  E.  1095;  Edwards  v.  Lesueur,  132  Mo.  410,  ^^ 
S.  W.  1 130.  But  under  similar  circumstances  injunctions  were  granted  against  the 
following  acts:  Election  proceedings,  Crawford  v.  Gilchrist,  64  Fla.  41,  59  So.  963; 
Livermore  v.  Waite,  102  Cal.  113,  36  Pac.  424.  Selling  state  property,  Mott  v.  Pa. 
R.  Co.,  30  Pa.  St.  9.  Operating  a  canal,  Burke  v.  Snively,  208  111.  328,  70  N.  E.  327. 
Receiving  scrip  for  taxes,  Auditor  v.  Treasurer,  4  S.  C.  311.  Paying  expenses  of  pub- 
lic building,  Littler  v.  Jayne,  124  111.  123,  16  N.  E,  374. 

3  New  York  Code  of  Civil  Procedure,  §  1925;   General  Municipal  Law, 

§51. 

1°  Roosevelt  v.  Draper,  23  N.  Y.  318. 

"  Chicago  V.  Nichols,  177  111.  97,  52  N.  E.  359;  Adams  v.  Brenan,  177  111.  194,  52 
N.  E.  314;  Peck  V.  Spencer,  26  Fla.  23,  7  So.  642;  Crampton  v.  Zabriskie,  supra; 
White  V.  County  Commissioners,  13  Ore.  317;  Lanire  v.  Padgett,  18  Fla.  842.  But  see 
Pierce  v.  Smith,  48  Kan.  331,  29  Pac.  565, 

"  See  Pomeroy,  Equitable  Remedies,  §  326;  Dillon,  Municipal  Corpora- 
tions, 5  ed.,  §  1580.  An  additional  reason  that  may  be  suggested  for  the  distinction 
between  suits  against  state  ofl&cers  and  local  ones  is  the  possibility  that  the  former 
may  be  sued  by  different  taxpayers  in  several  counties  at  once,  with  the  resulting 
expense  of  defending  a  number  of  suits  at  the  same  time. 
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balance  of  convenifence,  does  not  go  on  that  ground,  but  leaves  the 
unfortunate  impression  that  there  is  a  jurisdictional  objection  against 
enjoining  state  officials  in  any  case. 


Alien  Enemies  in  the  Courts  of  a  Belligerent.  —  The  European 
war,  coming  as  it  does  after  a  prolonged  period  of  free  commercial 
intercourse  between  the  great  powers,  has  developed  acutely  the  problem 
of  what  status  shall  be  given  in  the  courts  to  an  alien  enemy  who  is  al- 
lowed to  remain  in  a  belligerent  country  after  the  outbreak  of  hostili- 
ties. A  Canadian  court  has  recently  held  that  such  an  individual  may 
recover  in  tort  for  a  personal  injury.  Topay  v.  Crowds  Nest  Pass  Coal  Co., 
29  West.  L.  R.  555  (B.  C).  An  English  court  has  refused  to  stop  pro- 
ceedings against  a  German  insurance  company.  Robinson  6*  Co.  v. 
Continental  Ins.  Co.,  31  T.  L.  R.  20  (K.  B.  Div.). 

War  necessarily  contorts  the  normal  legal  situation.  Broadly  speak- 
ing, all  intercourse  between  citizens  of  the  belligerent  nations  must 
cease.  In  the  courts  there  will  of  course  be  no  remedy  whatsoever  for 
the  damage  incurred  by  acts  of  hostility,^  and  for  obligations  that  were 
entered  into  before  the  war  and  that  mature  either  before  or  during  it 
all  remedies  in  favor  of  non-resident  aliens  must  be  suspended  until 
peaceful  relations  have  been  restored.^  But  if  an  overstatement  be  made 
of  the  general  principle,^  attention  may  be  diverted  from  certain  im- 
portant distinctions.  It  seems  clear,  for  example,  that  belligerency  ought 
not  to  alter  the  situation  of  an  alien  defendant,  and  operate  in  his  favor 
by  suspending  the  remedy  against  him.  If  he  is  within  the  jurisdiction 
and  subject  to  personal  service  it  would  be  odd  reasoning  that  placed 
him  on  a  better  footing  than  a  loyal  citizen.^  And  this  principle  carried 
to  its  logical  conclusion  leads  to  the  result  that  if  the  alien  enemy  is 
non-resident  he  is  subject  to  all  the  usual  remedies  that  are  available 
against  a  non-resident  defendant.^  On  principle  it  would  seem  that  in 
this  latter  case  the  court  ought  to  make  sure  of  its  being  physically 
possible  for  the  defendant  to  appear  by  attorney  or  in  person,  and  to 
produce  his  evidence,  and  also  that  the  proceeding  ought  to  constitute 
an  implied  license  for  him  to  enter  the  jurisdiction  if  he  chose  to  appear 
in  person.^  Otherwise  the  judgment  would  be  piu'ely  confiscatory  in 
effect,  a  policy  which  should  be  pursued,  if  at  all,  only  by  the  executive. 
To  refuse  him  the  immediate  payment  of  costs  if  he  wins  would  also 
seem  unjustifiable,  and  not  answered  by  the  suggestion  that  such  a 
policy  would  furnish  resources  to  the  enemy,  for  by  hypothesis  an 
equivalent  loss  has  already  been  inflicted.''    All  the  customary  defenses 

^  Juando  v.  Taylor,  13  Fed.  Cas.,  No.  7558. 

2  See  2  Westlake,  International  Law,  2  ed.,  44-52.  See  also  Brief ontein,  etc. 
Co.  V.  Janson,  [1900]  2  Q.  B.  339,  346;  affirmed,  [1902]  A.  C.  484. 

'  Such  an  overstatement  was  made  by  Lord  Davey  in  Janson  v.  Driefontein,  etc. 
Co.,  supra,  [1902]  A.  C.  484,  499,  and  caused  the  court  not  a  little  difficulty  in  the 
recent  English  case. 

4  McVeigh  v.  United  States,  11  Wall.  (U.  S.)  259,  267. 

^  Dorsey  v.  Kyle,  30  Md.  512. 

"  There  is  a  suggestion  favorable  to  this  view  in  the  recent  English  case  at  p.  21. 

''  See  the  recent  English  case  where  the  query  was  raised  at  p.  22. 
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including  set-off  must  be  allowed  the  alien  defendant,^  but  to  permit 
counterclaim  would  violate  the  general  principle  that  affirmative  rem- 
edies must  be  suspended  during  hostilities.^ 

The  Canadian  case  raises  the  problem  of  whether  there  are  any  cir- 
cumstances under  which  a  court  will  grant  relief  to  an  alien  enemy- 
plaintiff.  It  is  clear  that  no  relief  can  be  demanded  of  right.  Even  in 
peace  an  ahen  has  no  right  enforceable  by  action  to  enter  the  territory 
of  another  sovereign/^  and  in  war  it  would  seem  to  be  fundamental  that 
a  sovereign  may  arbitrarily  restrict  or  exclude  an  adherent  of  the  enemy 
as  he  pleases.  But  as  soon  as  the  warring  nation  expressly  or  by  acquies- 
cence allows  an  alien  enemy  to  remain  within  its  borders  without  re- 
strictions as  to  his  rights  at  law,  the  situation  must  be  viewed  in  a  new 
light.  Such  permission  connotes  protection.  One  softening  of  the  strict 
logical  consequences  of  belligerency  is  already  established  in  the  rule  that 
if  aliens  are  caught  in  foreign  territory  by  the  outbreak  of  hostilities 
they  will  be  allowed  a  reasonable  time  for  the  removal  of  their  property.^^ 
And  there  is  further  analogy  in  the  doctrine  that  where  an  alien  enemy 
is  licensed  to  trade,  all  his  disabilities  are  removed.^^  It  cannot  be  denied 
that  there  are  cases  which  indicate  that  all  alien  enemies  are  under  total 
disability  to  sue,  but  almost  without  exception  they  have  to  do  with 
non-resident  plaintiffs. ^^  On  the  other  hand,  there  is  a  distinct  body 
of  authority  which  holds  that  if  the  alien  is  allowed  to  remain  he  should 
be  granted  all  the  protective  remedies  that  are  essential  to  the  scope  of 
intercourse  allowed  him,^^  —  a  view  which  harmonizes  with  the  modern 
desire  for  raising  the  standard  of  international  ethics  in  warfare. 


Will  a  Void  Assignment  of  the  Original  Lease  Constitute  a 
Surrender  by  Operation  op  Law?  —  The  answer  to  this  question 
turns  upon  the  theory  underlying  surrenders  by  operation  of  law. 
In  a  recently  decided  case  in  the  Supreme  Court  of  Illinois  the  court 
answered  it  in  the  negative.  Johnson  v.  Northern  Trust  [Co.,  106 
N.  E.  814.    A  tenant  under  a  term  for  years  with  the  lessor's  con- 


8  See  McVeigh  v.  United  States,  supra,  at  p.  267;  Seymour  v.  Bailey,  66  111.  288, 
297. 

^  Although,  as  we  submit  infra,  an  alien  enemy  who  is  permitted  to  remain  in  the 
country  may  sue  in  the  courts  as  plaintiff,  the  defendant  here  would  be  in  the  country 
solely  for  a  special  purpose  and  therefore  not  entitled  to  all  the  rights  of  those  who 
have  been  allowed  to  remain  for  all  purposes. 

"  Poll  V.  Lord  Advocate,  35  Sc.  L.  Rep.  637. 

"  Cf.  The  John  Gilpin,  13  Fed.  Gas.,  No.  7,344. 

^  See  United  States  v.  Gement,  27  Fed.  Gas.,  No.  15,945. 

"  Anthon  v.  Fisher,  2  Doug.  649,  n.;  Brandon  v.  Nesbitt,  6  T.  R.  23;  see  Russ  v. 
Mitchell,  II  Fla.  80. 

"  Maria  v.  Hall,  i  Taunt.  33,  n.;  Glarket;.  Morey,  10  Johns.  (N.  Y.)  69.  Chancellor 
Kent  in  dehvering  the  opinion  in  this  case  brought  out  the  important  point  that  if  the 
alien  is  within  the  jurisdiction  when  war  breaks  out  he  may  stay  with  impUed  permission 
until  expressly  ordered  away.  In  the  principal  Canadian  case,  where  the  plaintiff  was 
expressly  permitted  to  stay  by  an  Order  in  Council,  a  fortiori,  the  result  should  be  clear. 
See  Russel  v.  Skipwith,  6  Binn.  (Pa.)  241;  i  Amer.  J.  Int.  Law,  463;  Hall,  Int.  Law, 
6  ed.,  388. 
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sent  assigned  the  lease  to  "the  Merrimack  Building  Company,'* 
which  entered  into  possession  and  made  valuable  improvements.  Sub- 
sequently it  was  discovered  that  there  was  no  law  under  which  the  com- 
pany could  have  incorporated,  and  under  such  circumstances  the  law 
of  Illinois  allows  a  collateral  attack.^  The  lessor  claimed  a  merger 
of  the  term  in  his  reversion  through  a  surrender  by  operation  of  law. 
But  the  coiurt  held  that  the  assignment  being  void  for  want  of  a  grantee 
the  term  still  remained  in  the  original  tenant  although  an  equitable  in- 
terest passed  to  the  associates  in  the  company .^ 

The  effect  of  intent  on  surrenders  by  operation  of  law  has  long  been  in 
dispute.  At  least  a  few  of  the  earlier  cases  based  the  doctrine  on  the 
apparent  intent  of  the  parties.^  But  in  Lyon  v.  Reed,  Baron  Parke  laid 
down  the  rule  that  the  act  itself  constituted  the  surrender  on  plain  grounds 
of  estoppel,  that  it  was  not  the  result  of  intention  but  took  place  inde- 
pendently and  even  in  spite  of  intention.^  This  has  become  the  estab- 
lished principle  in  some  jurisdictions.^  But  a  strict  application  of  it 
would  have  worked  great  hardship  in  those  cases  where  the  new  lease 
failed  to  pass  the  interest  which  the  parties  contemplated,  although  some 
interest  did  pass;  so  the  courts  refused  to  apply  it  there,  saying  that 
"if  the  grant  fails  contrary  to  the  intent  of  the  parties,  it  seems  un- 
reasonable that  an  absolute  surrender  should  be  presumed  to  have  been 
intended."  ^  And  the  tendency  in  recent  times  has  been  to  get  away 
entirely  from  the  doctrine  of  estoppel.^ 

What  therefore  is  the  situation  when  the  new  lease  is  completely 
void?  It  has  never  been  doubted  that  a  new  valid  lease  to  the  original 
tenant  constitutes  a  surrender  by  operation  of  law.^  The  acts  of  the 
parties  are  so  inconsistent  with  the  existence  of  the  original  lease  that 
the  law  will  presume  a  surrender  to  have  been  made.^  But  if  the 
second  lease  is  void  and  consequently  it  would  be  imreasonable  to  make 
such  a  presumption  (since  the  parties  could  not  intend  that  the  accept- 

1  Imperial  Building  Co.  v.  Board  of  Trade,  238  111.  100,  87  N.  E.  167. 

2  If  the  legal  title  remained  in  the  original  tenant,  an  equitable  interest  in  the  term 
for  years  would  pass  to  the  associates,  (since  they  in  substance  dealt  with  the  assignor 
and  paid  the  consideration  for  the  assignment)  on  the  equitable  principle  that  "equity 
regards  that  as  done  which  ought  to  be  done."  See  Story,  Equity  Jurisprudence, 
II  ed.,  §  64  g.  But  if  there  was  a  surrender  they  could  acquire  no  such  rights  as 
against  the  landlord,  but  could  recover  merely  to  the  extent  of  the  money  paid  out  for 
improvements,  although  it  is  submitted  that  they  still  might  attack  the  surrender  on 
the  ground  that  equity  will  prevent  a  merger  where  it  would  work  injustice.  See 
PoMEROY,  Equity  Jurisprudence,  3  ed.,  §  786  et  seq. 

^  See  Wilson  v.  Sewell,  4  Burr.  1975,  1980;  Davison  d.  Bromley  v.  Stanley,  4  Burr, 
2210,  2213. 

*  See  Lyon  v.  Reed,  13  M.  &  W.  285,  306. 

^  See  Stem  v.  Thayer,  56  Minn.  93,  96,  57  N.  W.  329;  Welcome  v.  Hess,  90  Cal. 
507,  512. 

*  Doe  d.  Earl  of  Egremont  v.  Courtenay,  11  Q.  B.  702;  Doe  d.  Biddulph  v.  Poole, 
II  Q.  B.  713.    See  Coe  v.  Hobby,  72  N.  Y.  141,  146. 

'  See  Van  Rensselaer's  Heirs  v.  Penniman,  6  Wend.  (N.  Y.)  569,  579;  Smith  t>.  Kerr, 
108  N.  Y.  31,  36;  Beall  v.  White,  94  U.  S.  382,  389;  Taylor,  Landlord  and  Ten- 
ant, 9  ed.,  §  512.    See  also  22  Harv.  L.  Rev.  55. 

8  Wilson  V.  Sewell,  supra;  Van  Rensselaer's  Heirs  v.  Penniman,  supra.  See 
ViN.'s  Abridg.,  tit.  "Surrender,"  f.  (9);  Taylor,  Lai«)lord  and  Tenant,  9  ed., 
§512. 

*  See  Van  Rensselaer's  Heirs  v.  Penniman,  supra,  p.  579. 
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ance  of  the  bad  lease  should  constitute  a  surrender  of  the  good  one),  the 
courts  refused  to  do  so  and  denied  a  surrender.^*^  Of  course  in  both  these 
cases  the  same  result  might  be  reached  on  some  doctrine  of  estoppel.  ^^ 
But  it  is  submitted  that  the  above  reasoning  is  more  conclusive  and  has 
the  added  merit  of  explaining  apparently  inconsistent  authorities  in 
other  cases.  Where  the  lessor  with  the  consent  of  the  original  lessee 
gives  a  new  void  lease  to  a  third  party  who  takes  possession  and  pays  rent 
there  will  be  no  surrender /^  although  if  the  lease  had  been  good  it  would 
have  been  otherwise.^^  Yet  the  case  clearly  falls  within  the  doctrine 
of  estoppel,  for  the  change  of  possession  consented  to  by  all  the  parties 
is  an  act  entirely  inconsistent  with  the  existence  of  the  original  ten- 
ancy. Nor  is  there  any  sound  distinction  between  that  and  the  case 
of  an  assignment  of  the  lease  with  the  consent  of  the  landlord  and  fol- 
lowed by  a  change  of  possession,  as  in  the  principal  case.  In  the  one 
case  the  tenancy  was  created  by  a  new  lease  directly  from  the  landlord, 
while  in  the  other,  by  the  assignment  of  the  old  lease  with  the  consent  of 
the  landlord  to  hold  the  assignee  as  his  tenant.  So  if  the  assignment 
is  good  there  will  be  a  surrender. ^^  But  if  void  it  would  follow  that 
there  should  be  none,  if  we  look  at  the  intent  of  the  parties,  although 
all  the  parties  are  as  much  estopped  as  if  the  new  lease  had  come  directly 
from  the  landlord.  The  principal  case  in  denying  a  surrender  would 
therefore  seem  to  be  merely  carr)dng  the  theory  of  surrender  as  based 
on  apparent  intent  to  its  logical  conclusion,  and  may  mark  the 
collapse  of  estoppel  as  the  alleged  basis  of  surrenders  by  operation 
of  law. 


Rescission  without  putting  Defendant  in  Statu  Quo.  —  Upon 
the  rescission  of  a  contract  induced  by  fraud,  a  recent  New  Hampshire  case 
held  that  the  plaintiff  might  recover  a  part  of  what  he  had  given  to  the 
defendant  without  at  the  same  time  restoring  the  consideration  he 
himself  had  received.  Page  Belting  Co.  v.  F.  H.  Prince  6*  Co.,  91  Atl. 
. ,- . 

1°  Davison  d.  Bromley  v.  Stanley,  supra)  Roe  d.  Berkeley  v.  Archbishop  of  York, 
6  East  86;  See  Wilson  v.  Sewell,  supra,  p.  1980;  Van  Rensselaer's  Heirs  v.  Penniman, 
supra,  p.  579;  Knight  v.  Williams,  [1901]  i  Ch.  256,  257;  Vin's.  Abrtdg.,  tit.  "Sur- 
render," f.  (7);  Brown,  Statute  of  Frauds,  5  ed.,  §  49. 

^^  For  if  the  tenant  accepts  a  new  lease,  there  is  a  representation  that  the  landlord 
has  the  power  to  give  it;  hence  he  is  estopped  to  set  up  its  invalidity  due  to  the  ex- 
istence of  the  original  lease.  Stem  v.  Thayer,  supra,  p.  96;  Welcome  v.  Hess,  supra, 
p.  512.  But  if  the  second  lease  is  void,  it  would  seem  that  there  being  no  change  of 
possession  or  other  acts  inconsistent  with  the  continuance  of  the  original  lease,  there 
can  be  no  estoppel,  and  the  original  lease  stands. 

^  Schieffelin  v.  Carpenter,  15  Wend.  (N.  Y.)  400.  See  Brown,  Statute  of  Frauds, 
5  ed.,  §  54.  Where  the  new  tenant  is  cestui  que  trust  of  the  original  tenant  it  has  been 
held  that  there  is  no  surrender.  Zick  v.  London  United  Tramways,  Limited,  [1908] 
2  K.  B.  126.  Moreover,  if  there  is  fraud  in  giving  the  new  lease,  there  is  no  surrender 
of  the  old  one.    Bruce  v.  Ruler,  2  M.  &  R.  3. 

1^  Nickells  v.  Atherstone,  10  Q.  B.  944;  Davison  v.  Gent,  i  H.  &  N.  744;  Drew  v. 
Billings-Drew  Co.,  132  Mich.  65,  92  N.  W.  774;  Morgen  v.  McCollister,  no  Ala.  319, 
20  So.  54;  Whitney  v.  Meyers,  i  Duer  (N.  Y.)  266. 

1^  Thomas  v.  Cook,  2  B.  &  A.  119;  Wallace  v.  Kennelly,  47  N.  J.  L.  242;  Bowen  v. 
Haskell,  53  Minn.  480. 
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961  (N.  H.).^  The  case  may  at  first  appear  extremely  startling,  for  it 
would  seem  to  disregard  at  the  same  time  two  propositions:  viz.,  that  a 
contract  cannot  be  rescinded  in  part  and  afl&rmed  in  part  and  also  that 
in  rescission  the  defendant  must  be  placed  in  statu  quo.  But  the  result 
in  fact,  instead  of  being  purely  arbitrary,  shows  a  thoughtful  and  correct 
application  of  the  principles  underlying  this  class  of  cases. 

Restitution  throughout  the  law  is  based  on  the  equitable  principle 
forbidding  unjust  enrichment.^  Quasi-contractual  rights  as  well  as 
restitution  in  equity  are  accordingly  really  of  an  equitable  nature,  al- 
though the  remedy  is  furnished  by  courts  of  law  which  have  acquired  their 
jurisdiction  under  the  fiction  of  an  implied  promise.^  The  rights  being 
of  this  character,  the  remedies  necessarily  partake  of  it  also  and  hence 
if  a  plaintiff  demands  such  equitable  relief  from  the  court,  it  is  proper 
that  he  himself  should  do  equity.  Consequently,  as  it  has  often  occurred 
that  a  plaintiff  who  demanded  restitution  had  himself  received  some  con- 
sideration from  the  defendant,  he  has  been  required,  lest  he  be  unjustly 
enriched  at  the  defendant's  expense,  to  do  equity  by  restoring  it,  that 
is,  to  put  the  defendant  in  statu  quo.^  But  where  the  court  could  reach 
a  proper  result  without  this,  it  did  not  hesitate  to  do  so,  as  where  the  con- 
sideration received  by  the  plaintiff  was  valueless,^  or,  if  it  was  such  that 
could  not  be  returned  in  specie,  unjust  enrichment  could  be  prevented 
by  setting  off  its  money  value  against  recovery  from  the  defendant.^ 

The  principal  case  would  seem  to  be  one  where  it  is  unnecessary  to 
put  the  defendant  in  statu  quo.  The  defendant  had  sold  bonds  to  the 
plaintiff  for  a  consideration,  paid  partly  in  stock  and  partly  in  cash. 
The  bonds  were  of  less  value  than  represented,  as  the  plaintiff  was 
forced  to  realize  on  them  without  collecting  a  large  amount  of  interest. 
The  plaintiff  sought  to  regain  merely  the  stock  and  the  accrued  dividends. 
In  order  to  do  equity  himself,  should  he  have  been  required  to  restore 
the  value  of  the  bonds  and  demand  as  well  the  return  of  his  money 
pa3mient  with  interest?  The  facts  of  this  case  show  that  the  cash  plus 
interest  in  the  hands  of  the  defendant  is  alone  equal  to  or  in  excess  of  the 
proceeds  of  the  bonds  retained  by  the  plaintiff.  So  if  the  defendant  is 
solvent,  the  result  is  equitably  the  same  if  the  stock  alone  is  regained, 
and  the  money  claims  balanced  off,  which  method  avoids  the  cumber- 
some process  of  restoring  money  to  the  defendant  and  immediately 
bringing  action  for  the  same  or  a  greater  amount.  Such  an  analysis  shows 
therefore  that  in  substance  the  whole  transaction  is  rescinded  and  not 
merely  a  part  of  it,  and  while  the  defendant  has  not  been  put  in  statu 
quo  in  form,  still  an  equitable  result  has  been  reached.  But  in  the  prin- 
cipal case  the  defendant  was  insolvent.    Certainly  the  plaintiff's  duty 

*  The  parties  were  contesting  claimants  in  an  interpleader  suit,  but  for  conven- 
ience in  discussion  we  have  thus  simphfied  the  facts.  For  a  more  complete  statement, 
see  this  issue  of  the  Review,  p.  333. 

2  Keener,  Quasi-Contracts,  pp.  16,  19;  Woodward,  Quasi-Contracts,  §§  7-9. 
2  Keener,  Quasi-Contracts,  p.  14;  Woodward,  Quasi-Contracts,  §  2. 

*  Keener,  Quasi-Contracts,  p.  302;  Woodward,  Quasi-Contracts,  §  23;  Cool- 
idge  V.  Brigham,  i  Mete.  (Mass.)  547. 

^  Kent.  V.  Borastein,  12  Allen  (Mass.)  342;  Martin  v.  Home  Bank,  160  N.  Y.  190, 
54  N.  E.  717. 

8  Todd  V.  Leach,  100  Ga.  227,  28  S.  E.  43;  Richards  v.  Allen,  17  Me.  296;  Day  v. 
New  York  Central  R.  Co.,  51  N.  Y.  583. 
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to  restore  is  equitably  only  concurrent  with  the  defendant's  duty  to 
repay,  and  as  here  the  defendant  cannot  do  so  in  full,  the  plaintiff  acts 
fairly  if  he  retains  what  he  has.  Nor  can  the  defendant's  creditors 
complain  of  this  arrangement.  The  plaintiff's  money  is  not  and,  as  we 
have  submitted,  ought  not  to  become  part  of  the  defendant's  estate, 
and  so  the  demand  that  the  latter  be  put  in  statu  quo  would  remit  the 
plaintiff  to  his  claim  for  a  dividend  and  gives  the  creditors  an  undue  ad- 
vantage at  his  expense. 

Because  the  requirement  that  the  defendant  be  put  in  statu  quo  was 
a  method  of  reaching  a  just  result  in  the  majority  of  cases,  the  idea 
became  to  some  extent  prevalent,  that  it  was  always  necessary.'^  Many 
courts,  however,  more  recently  have  recognized  the  underlying  equitable 
principle  and  have  refused  to  be  governed  by  any  wooden  rule  re- 
gardless of  the  circumstances.  Mere  failure  to  replace  the  defendant 
in  statu  quo  without  more  will  not  be  a  bar  where  the  plaintiff  gets  no 
undue  advantage  by  this  failure,^  and  where  circumstances  allow  it, 
courts  have  been  willing  to  set  off  corresponding  claims  when  justice 
would  be  done  and  needless  routine  avoided.^  Thus  the  result  reached 
by  the  New  Hampshire  court,  being  the  one  most  conformable  with 
the  merits  of  the  case,  is  entirely  commendable. 


RECENT  CASES 

Aliens  —  Status  of  Alien  Enemies  in  the  Courts  of  a  Belligerent.  — 
In  an  action  for  personal  injuries  it  appeared  that  the  plaintiff  was  an  alien 
enemy.  The  plaintiff  was  still  resident  in  Canada  by  permission  of  certain 
Orders  in  Council.  Held,  that  the  plaintiff  can  recover.  Topay  v.  Crow's  Nest 
Pass  Coal  Co.,  29  West.  L.  R.  555  (B.  C). 

In  an  action  on  an  insurance  policy  it  appeared  that  the  defendant  was  an 
alien  enemy.  Held,  that  the  plaintiff  can  recover.  Robinson  &  Co.  v.  Conti- 
nental Insurance  Co.,  31  T.  L.  R.  20  (K.  B.  Div.). 

For  a  discussion  of  the  status  of  an  alien  enemy  in  the  courts  of  a  belligerent, 
see  Notes,  p.  312. 

Bankruptcy  —  Preferences  —  Effect  of  Re-Transfer  to  Debtor  Be- 
fore Petition. — A  preferred  creditor  surrendered  his  preference  to  the  debtor 
gratuitously  and  in  good  faith  before  the  petition  in  bankruptcy  was  filed. 
The  property  thus  surrendered  was  wasted  by  the  debtor  and  never  reached 
the  hands  of  the  trustee.  In  a  suit  by  the  trustee  to  recover  the  value  of  this 
preference,  the  creditor  pleads  the  surrender.  Held,  that  the  plea  states  a  good 
defense.    Lucey  v.  Matteson,^  32  Am.  B.  R.  782  (Dist.  Ct.,  N.  D.,  N.  Y.). 

After  adjudication  a  creditor  should  surrender  his  preference  to  the  trustee 
and  not  to  the  bankrupt.  In  re  Currier,  Fed.  Cas.,  No.  3,492.  Between  the 
filing  of  the  petition  and  adjudication,  a  creditor  making  a  surrender  to  the 

^  Hunt  V.  Silk,  5  East  449;  see  Thayer  v.  Turner,  8  Mete.  (Mass.)  550,  552;  Beed 
V.  Blandford,  2  Y.  &  J.  278,  283. 

^  Basye  v.  Paola  Refining  Co.,  79  Kan.  755,  loi  Pac.  658;  Creveling  v.  Banta,  138 
la.  47,  115  N.  W,  598. 

®  Sioane  v.  Shiffer,  156  Pa.  59,  27  Atl.  67;  Farwell  v.  Hilton,  84  Fed.  293.  See  12 
Harv.  L.  Rev.  65. 
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insolvent  would  probably  be  held  responsible  to  see  that  it  actually  reached 
the  trustee.  Such  a  surrender  before  the  filing  of  the  petition,  however,  would 
seem  to  be  sufficient  to  release  the  preferred  creditor  from  further  liability. 
The  present  bankruptcy  law  gives  no  indication  to  the  contrary,  and  even 
allows  a  preferred  creditor  who  gives  the  debtor  further  credit  for  property 
which  becomes  a  part  of  the  debtor's  estate  a  set-off  to  that  extent  against  the 
amount  recoverable  by  the  trustee.  Bankruptcy  Act  of  1898,  §  60  c. 
Moreover,  it  is  unnecessary  to  show  that  such  new  credits  remain  a  part  of  the 
debtor's  estate  at  the  time  of  adjudication.  Kaufman  v.  Tredway,  195  U.  S. 
271.  On  similar  principles,  bond  fide  surrenders  to  the  debtor  before  the 
petition  is  filed  should  be  protected,  although  as  a  practical  matter  a  creditor 
would  ordinarily  hold  his  preference  until  forced  to  give  it  up.  The  result 
reached  in  the  principal  case  is  also  in  harmony  with  the  general  purpose  of 
the  Bankruptcy  Act.  Although  there  was  a  technical  preference,  still  no  one 
creditor  would  obtain  a  greater  percentage  of  his  debt  out  of  the  estate  than 
any  other.    See  Gans  v.  Ellison,  114  Fed.  734,  737. 

Bankruptcy  —  Procedure  and  Practice  —  Dismissal  of  Voluntary 
Proceedings  by  Consent  after  Adjudication.  —  After  being  adjudicated  a 
bankrupt  on  a  voluntary  petition,  the  debtor,  with  the  consent  of  all  his  cred- 
itors, moved  that  the  proceedings  be  dismissed.  Held,  that  the  motion  be 
refused.  Matter  of  McKee,  2i4Fed.  885, 32  Am.  B.  R.  731  (Dist.  Ct.,  N.  D.,  Tex.). 

Section  18  g  oi  the  present  bankruptcy  act  provides  that  upon  the  filing  of  a 
voluntary  petition,  the  judge  shall  either  "make  the  adjudication  or  dismiss 
the  petition."  This  provision,  however,  becomes  inoperative  after  the  adjudi- 
cation, which  is  the  final  decree  on  the  petition.  See  In  re  Hecox,  164  Fed.  823, 
825.  The  adjudication  itself  may  be  set  aside  by  the  court  on  proof  of  some 
flaw  in  jurisdiction.  In  re  New  England  Breeder^s  Club,  165  Fed.  517.  But 
except  for  this  general  power,  the  statute  specifically  provides  for  the  re- 
vesting of  title  in  the  bankrupt  only  upon  the  confirmation  of  a  compo- 
sition agreement  offered  by  the  bankrupt,  accepted  by  a  majority  of  the 
creditors,  and  administered  under  the  direction  of  the  court.  Bankruptcy 
Act  of  1898,  §§  12,  70/.  Under  practically  uniform  provisions  in  the  act  of 
1867,  it  was  held  that  an  application  for  dismissal  after  adjudication  came 
too  late,  and  that  a  composition  agreement  was  the  only  proper  method. 
In  re  Sherburne,  Fed.  Cas.,  No.  12,758.  An  amendment  subsequently  pro- 
vided expressly  for  the  bankrupt's  regaining  both  the  title  and  control  of  his 
property  in  the  manner  desired  in  the  principal  case.  Bankruptcy  Act  of' 
1874,  §  14.  As  a  matter  of  history,  however,  the  frauds  practiced  by  bank- 
rupts in  collusion  with  powerful  creditors  under  cover  of  this  section  led  to  the 
repeal  of  the  entire  statute.  The  omission  of  the  provision  from  the  present 
act  seems  significant,  and  proper  statutory  construction  therefore  requires  the 
same  result  that  was  reached  under  the  former  statute,  before  the  amendment. 

Bankruptcy  —  Property  Passing  to  Trustee  —  Effect  of  19 10  Amend- 
ment in  States  where  Dower  is  Chattel  for  Payment  of  Husband's 
Debts. — By  the  local  law  of  Pennsylvania  the  right  of  dower  was  made  a  chat- 
tel for  payment  of  the  husband's  debts.  The  referee  in  bankruptcy  now  certi- 
fies to  the  court  the  question  whether  a  trustee  in  bankruptcy  can  sell  the 
bankrupt's  realty  free  from  the  wife's  right  of  dower.  Held,  that  he  cannot. 
Matter  of  Chotiner,  216  Fed.  916,  32  Am.  B.  R.  760  (Dist.  Ct.,  W.  D.,  Pa.). 

Under  the  Pennsylvania  law,  judgment  creditors  of  the  husband  could  reach 
the  wife's  dower  right  by  levying  execution  upon  the  land.  Directors  of  the 
Poor  V.  Royer,  43  Pa.  146.  Formerly  it  was  held  that  this  right  did  not 
pass  to  the  trustee  in  bankruptcy.  In  re  Schaeffer,  105  Fed.  352,  5  Am. 
B.  R.  248;  Porter  v.  Lazear,  109  U.  S.  84.     The  1910  amendment  to  §  47  a  (2)^ 
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however,  provides  that  as  to  property  in  the  custody  of  the  court,  the  trustee 
shall  be  vested  with  "the  rights,  remedies,  and  powers  of  a  credit  or  holding  a 
lien  by  legal  or  equitable  proceedings  thereon."  It  would  seem  to  follow  that 
the  trustee  acquired  an  execution  creditor's  lien  on  the  land  of  the  bankrupt 
and  could  enforce  it,  in  accordance  with  the  local  law,  to  the  exclusion  of  the 
wife's  right  of  dower.  In  re  Codori,  207  Fed.  784,  30  Am.  B.  R.  453.  The 
primary  aim  of  this  amendment  was  to  prefer  the  trustee  to  the  vendor  in  an 
unrecorded  conditional  sale.  See  28  Harv.  L.  Rev.  204.  The  principal  case, 
however,  seems  to  fall  equally  within  its  purpose,  for  in  both  situations  a 
third  person  has  rights  to  property  in  the  possession  of  the  bankrupt  which 
the  latter's  creditors  can  defeat  by  appropriate  proceedings.  If  the  decision 
is  to  be  supported,  therefore,  it  must  be  on  the  narrow  ground  that  technical 
requirements  of  the  Pennsylvania  statute,  with  reference  to  inquisition  by  the 
sheriff  and  the  like,  were  not  satisfied,  and  could  not  be  waived  by  the  trustee. 
Pennsylvania,  P.  L.  1836,  769,  §§  48/. 

Banks  and  Banking  —  Deposits  —  Rights  of  Depositors:  Effect 
OF  Failure  to  Notify  Bank  of  a  Forged  Indorsement.  —  A  depositor 
discovered  that  the  bank  had  charged  to  his  account  a  check  paid  by  it  on 
a  forged  indorsement,  but  failed  to  notify  the  bank  within  a  reasonable  time. 
The  bank  proved  no  prejudice  from  his  failure  to  notify  promptly.  The  de- 
positor now  seeks  to  recover  the  amount  of  the  check  from  the  bank.  Held, 
that  he  cannot  recover.  Connors  v.  Old  Forge  Discount  b'  Deposit  Bank,  91 
Atl.  210  (Pa.). 

An  unauthorized  payment  by  a  bank  cannot,  in  general,  be  charged  to  the  de- 
positor's account.  Welsh  v.  German  American  Bank,  73  N.  Y.  424.  But  the 
depositor  owes  a  duty  to  the  bank,  arising  from  the  relation,  to  examine  re- 
turned vouchers  and  report  forgeries  as  soon  as  discovered.  First  National 
Bank  V.  Allen,  100  Ala.  476,  14  So.  335;  Dana  v.  First  National  Bank  of  the 
Republic,  132  Mass.  156.  See  Ewart,  Estoppel,  p.  41.  Silence  in  the  face  of 
such  a  duty  to  speak  will  form  the  basis  for  an  estoppel.  See  Freeman  v.  Cooke,  2 
Ex.  654,  663.  But  estoppel  is  equitable  in  its  nature  and  actual  damage  to  the 
bank  should  be  required  to  estop  the  depositor.  Pratt  v.  Union  National 
Bank,  79  N.  J.  L.  117,  75  Atl.  313;  Wind  v.  Fifth  National  Bank,  39  Mo.  App. 
72.  See  Ewart,  Estoppel,  p.  133.  The  principal  case,  however,  is  not  alone  in 
holding  that  this  estoppel  will  be  available  without  affirmative  proof  of  preju- 
dice to  the  bank.  Merchants^  Bank  v.  Lucas,  13  Ont.  R.  520;  Findley  v.  Corn 
Exchange  National  Bank,  166  111.  App.  57 ;  McNeely  Co.  v.  Bank  of  North  America, 
221  Pa.  588,  70  Atl.  891.  Even  without  the  elements  of  a  complete  estoppel,  the 
principal  case  may  perhaps  be  supported  on  the  ground  that  a  binding  account 
stated  between  the  parties  arose  from  the  depositor's  assent  to  the  statement  of 
accounts  and  balance,  presumably  rendered  by  the  bank  shortly  before  the  dis- 
covery of  the  forgery.  In  view  of  business  usage,  this  statement  amounts  to  an 
offer  by  the  bank  to  the  depositor  to  set  off  the  mutual  debts.  See  Leather 
Manufacturers'  Bank  v.  Morgan,  117  U.  S.  96,  106.  Langdell,  Brief  Survey 
OF  Equity  Jurisdiction,  2  ed.,  115.  The  failure  of  the  depositor  to  object  to 
the  balance  after  a  reasonable  time  may  then  be  interpreted  as  an  assent  to 
the  account  stated,  because  of  the  duty  imposed  on  the  depositor  from  his  re- 
lation to  the  bank  to  examine  the  bank  book  and  vouchers,  and  report  errors. 
Devaynes  v.  Noble,  i  Mer.  529,  535,  610;  Schoonover  v.  Osborne,  108  la.  453,  79 
N.  W.  263.  See  Sherman  v.  Sherman,  2  Vern.  276;  Leather  Manufacturers* 
Bank  V.  Morgan,  supra;  Paget,  Law  of  Banking,  2  ed.,  150  et  seq.  This 
stated  account  would  be  conclusive  on  the  depositor  in  the  absence  of  fraud  or 
mistake,  neither  of  which  appeared  in  the  principal  case,  for  the  depositor  had 
full  knowledge  of  the  forgery  at  the  time  his  assent  is  to  be  inferred.  Austin. 
v.  Ricker,  61  N.  H.  97;  cf.  Leather  Manufacturers'  Bank  v.  Morgan,  supra. 
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Carriers  .  Passengers  —  Who  are  Passengers  —  Gratuitous  Car- 
riage BY  Custom:  Effect  of  Violation  of  Statute  against  Free  Trans- 
portation. —  The  plaintiff's  intestate  was  an  employee  of  a  lumber  company 
and  was  killed  by  a  falling  log  while  riding  on  the  defendant's  logging  branch 
railroad,  which  the  defendant  held  out  for  the  carriage  of  passengers.  There 
was  a  custom  by  which  conductors  carried  limabermen  like  the  plaintiff's  in- 
testate gratuitously,  both  sides  erroneously  believing  that  it  was  in  accord- 
ance with  a  contract  with  the  lumber  company.  By  statute,  gratuitous  carriage 
was  made  a  misdemeanor  in  both  carrier  and  passenger.  Held,  that  the  plaintiff 
cannot  recover.    VanAukenv.  Michigan  Central  R.  Co.,  148  N.  W.  819  (Mich.). 

A  person  who  tenders  himself  as  a  passenger  and  is  accepted  as  such  by  the 
carrier,  thereupon  becomes  a  passenger.  Merrill  v.  Eastern  R.  Co.,  139  Mass. 
238,  239.  See  19  Harv.  L.  Rev.  250.  The  mere  fact  that  the  carriage  is  gra- 
tuitous does  not  negative  this  relation.  Philadelphia  R.  Co.  v.  Derby,  14  How. 
(U.  S.)  468.  Nor  is  it  important  that  the  acceptance  is  by  custom  only,  and 
contrary  to  the  company's  private  orders,  so  long  as  it  is  within  the  apparent 
authority  of  the  conductor.  Waterbury  v.  New  York  Central  &"  H.  R.  R.  Co., 
17  Fed.  671.  Aside  from  the  statute  prohibiting  gratuitous  carriage,  therefore, 
there  seems  to  be  no  doubt  that  the  relation  of  passenger  and  carrier  arose  in 
the  principal  case.  In  view  of  the  arrangement  believed  to  exist  between  the 
railroad  and  the  limaber  company,  this  statute  carried  no  effective  notice  of 
a  limitation  on  the  conductor's  authority.  Nor  did  it  deprive  the  passenger  of 
the  protection  to  which  he  was  entitled  by  the  law  of  public  service.  Southern 
Pacific  Ry.  Co.  v.  Schuyler,  227  U.  S.  601.  It  is  well  settled  that  the  carriers 
cannot  defeat  recovery  on  the  ground  that  the  passenger  was  riding  in  viola- 
tion of  the  law.  Carroll  v.  Staten  Island  R.  Co.,  58  N.  Y.  126.  And  it  would 
seem  to  follow  that  the  railroad  is  not  in  a  more  advantageous  position  when 
both  parties  have  violated  a  statute  fixing  a  punishment  of  its  own,  without 
reference  to  the  civil  rights  of  the  passenger.  Southern  Pacific  Ry.  Co.  v. 
Schuyler,  supra. 

Constitutional  Law  —  Privileges,  Immunities,  and  Class  Legisla- 
tion—  Right  of  State  to  Expel  Foreign  Corporation  for  Exercise 
of  Constitutional  Privilege.  —  Plaintiff,  a  foreign  corporation,  took  out  a 
license  to  do  local  business  in  Wisconsin,  and  acting  thereunder  acquired  valu- 
able property  within  the  jurisdiction.  Subsequently  it  was  enacted  that  the 
local  license  of  a  foreign  corporation  should  be  revoked  if  it  removed  any  suit 
against  a  citizen  of  the  state  from  the  state  to  the  federal  courts.  The  act  also 
provided  for  annual  reports  in  which  the  corporation  should  agree  to  obey  the 
laws  of  the  state.  Having  removed  a  cause  against  a  citizen  of  Wisconsin 
from  a  state  to  a  federal  court,  the  secretary  of  state  threatened  to  revoke  its 
local  license.  Held,  that  the  statute  is  unconstitutional  and  the  revocation 
wiU  be  enjoined.  Western  Union  Telegraph  Co.  v.  Frear,  216  Fed.  199  (Dist. 
Ct.,  W.  D.,  Wis.). 

An  Arkansas  statute  provided  for  the  licensing  of  foreign  corporations  to  do 
business  within  the  state,  but  provided  that  the  license  should  be  revoked  if 
the  corporation  should  invoke  the  jurisdiction  of  the  federal  courts  in  a  cause 
against  a  citizen  of  Arkansas.  A  foreign  corporation  procured  such  a  license, 
and  acting  thereunder  acquired  valuable  mining  property  within  the  juris- 
diction. Upon  the  corporation's  removing  a  cause  to  the  federal  court,  the 
secretary  of  state  cancelled  its  license.  Held,  that  the  act  is  constitutional  and 
that  mandamus  will  not  lie  to  compel  the  revocation  of  the  cancellation. 
State,  ex  rel.  Kimberlite  Mining  &*  Washing  Co.  v.  Hodges,  169  S.  W.  942  (Ark.). 

For  a  discussion  of  the  extent  of  a  state's  right  to  use  its  power  over  foreign 
corporations  to  impair  indirectly  the  jurisdiction  of  the  federal  courts,  see 
Notes,  p.  305. 
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Contracts  —  Suits  by  Third  Persons  not  Parties  to  the  Contract  — 
Sole  Beneficiary:  Effect  of  Rescission  by  Contracting  Parties.  — 
The  defendant,  as  part  consideration  for  land  deeded  to  him  by  his  father, 
promised  him  to  pay  the  plaintiff,  the  defendant's  niece,  a  sum  of  money  when 
she  reached  the  age  of  eighteen.  Before  the  plaintiff  had  any  notice  of  the 
contract,  it  was  rescinded  by  the  contracting  parties.  She  now  sues  for  the 
money.  Held,  that  she  can  recover.  Wetutzke  v.  Wetutzke,  148  N.  W.  1088 
(Wis.). 

This  decision  is  entirely  in  accord  with  principle.  A  contract  for  the  sole 
benefit  of  a  third  party  shoidd  vest  an  irrevocable  right  in  him  immediately. 
His  consent,  as  in  the  case  of  a  gift  of  property,  should  be  presumed  from  the 
beneficial  nature  of  the  transaction.  If,  however,  the  contract  is  one  to 
discharge  a  debt  owed  by  the  promisee,  the  creditor  should  have  no  right  to 
object  to  rescission  by  the  parties  unless,  the  debtor  being  insolvent,  this 
amounts  to  a  fraudulent  disposition  of  a  valuable  asset.  See  Williston's 
Wald's  Pollock,  Contracts,  pp.  273,  274.  A  few  jurisdictions  recognize 
this  distinction.  Thompson  v.  Gordon,  3  Strobh.  (S.  C.)  196;  Youngs  v.  Trus- 
tees, 31  N.  J.  Eq.  290;  Willard  v.  Worsham,  76  Va.  392.  But  the  majority  of 
cases  say  in  general  terms  that  the  contracting  parties  may  rescind  a  contract 
for  the  benefit  of  a  third  person  at  any  time  before  the  latter  consents.  Gil- 
bert V.  Sanderson,  56  la.  349,  9  N.  W.  293;  Trimble  v.  Strother,  25  Oh.  St. 
378;  Spaidding  v.  Henshaw,  80  Ky.  55;  Blake  v.  Atlantic  National  Bank,  33 
R.  I.  464,  82  Atl.  225;  Carnahan  v.  Tousey,  93  Ind.  561.  In  at  least  one  of 
these  jurisdictions,  however,  the  result  of  the  principal  case  might  be  reached 
on  the  ground  that  the  consent  of  an  infant  sole  beneficiary  would  be  pre- 
sumed. See  Richards  v.  Reeves,  149  Ind.  437,  49  N.  E.  348.  The  jurisdic- 
tion of  the  principal  case,  on  the  other  hand,  appears  to  forbid  rescission  in 
all  cases.  See  Zwietusch  v.  Becker,  153  Wis.  213,  140  N.  W.  1056.  Codes  or 
statutes  in  several  states  provide  that  contracts  for  the  benefit  of  a  third 
party  may  be  sued  on  by  the  third  party  at  any  time  before  the  contracting 
parties  rescind.  Civ.  Code  Cal.,  §  1559;  Rev.  L.  Okla.  1910,  §  895;  Crv. 
Code  So.  Dak.,  §  1193.  Foreign  codes,  also,  generally  require  notice  of  assent 
by  the  third  party  to  prevent  revocation.    See  16  Harv.  L.  Rev.  43^. 

Criminal  Law  —  Attempt  —  Acceptance  of  Bribe  by  Public  Official 
FOR  Purposes  of  Detection.  —  The  defendant  offered  the  state's  attorney  a 
bribe  if  he  would  drop  certain  criminal  proceedings.  The  state's  attorney,  in 
order  to  trap  the  defendant,  accepted  the  money.  The  Illinois  Criminal  Code, 
Hurd's  Rev.  Stat.  1913,  c.  38,  §  31,  provides  that  whoever  corruptly  gives 
money  to  a  state's  attorney  with  intent  to  influence  him  in  his  official  capacity 
is  guilty  of  bribery,  and  punishable  by  imprisonment.  Section  32  imposes  a 
fine  for  an  "offer  or  attempt  to  bribe"  a  state's  attorney.  Held,  that  the  de- 
fendant is  not  guilty  of  bribery,  and  can  be  convicted  only  for  an  attempt. 
People  V.  Peters,  106  N.  E.  513  (111.). 

At  common  law  the  distinction  between  bribery  and  an  attempt  to  bribe 
was  largely  academic;  both  were  misdemeanors,  and  equally  punishable. 
Walsh  V.  People,  65  111.  58;  2  Bishop,  Criminal  Law,  8  ed.,  §  88.  Hence  the 
subject  is  much  confused  in  the  books.  A  corrupt^ffer  of  money,  though  re- 
jected, was  sometimes  treated  as  the  substantive  offense.  See  i  Hawk.  P.  C, 
6  ed.,  32;  Coke,  3  Inst.,  147,  §  3;  May,  Criminal  Law,  2  ed.,  §  140.  Lord 
Mansfield,  however,  considered  it  a  mere  attempt.  See  Rex  v.  Vaughan, 
4  Burr.  2494,  2500.  And  it  is  classed  as  such  in  the  Illinois  statute.  But  a  de- 
livery of  money  on  corrupt  terms,  to  one  who  professes  to  accept  the  terms, 
would  seem  to  constitute  the  complete  crime.  Henslow  v.  Fawcett,  3  A.  &  E.  51. 
But  see  Newman  v.  People,  23  Col.  300, 305, 47  Pac.  278,  280.  The  bribe-giver's 
wrongful  act  consists  in  corruptly  exerting  pressure  on  a  public  official,  and  this 
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is  accomplished  when  the  bribe  money  is  delivered,  if  not  before.  See  Sulston 
V.  Norton,  3  Burr.  1235,  1237.  The  court's  contention  that,  as  the  state's  at- 
torney was  not  bribed,  the  defendant  could  not  have  bribed  him,  is  a  play  on 
words.  Bribe-giving  and  bribe-taking  are  separate  and  independent  crimes, 
though  called  by  the  same  name.  See  State  v.  Dudoussat,  47  La.  Ann.  977,  997, 
17  So.  685,  687.  That  the  state's  attorney  participated  in  the  crime  for  pur- 
poses of  detection  is  of  course  no  defense.  People  v.  Mills,  178  N.  Y.  274,  70 
N.  E.  736;  Minter  v.  State,  159  S.  W.  286  (Tex.).  Had  he  instigated  the  crime, 
some  jurisdictions  would  have  excused  the  wrongdoer.  O'Brien  v.  State^ 
6  Tex.  App.  665.  Contra,  Grimm  v.  United  States,  156  U.  S.  604.  See  18  Harv. 
L.  Rev,  65.  But  mere  participation  is  a  defense  only  where  it  negatives  an 
essential  element  of  the  crime.    Rex  v.  Martin,  R.  &  R.  196. 

Criminal  Law  —  Sentence  —  Effect  of  Commutation.  —  A  convict  had 
served  over  twenty  years  of  a  life  term  when  the  state  board  of  pardons  com- 
muted the  sentence  to  imprisonment  for  thirty  years.  Had  this  been  the  sen- 
tence at  the  outset,  the  convict  would  already  have  been  entitled  to  release 
by  reason  of  good  behaviour.  Held,  that  the  convict  must  be  discharged. 
State  ex  rel.  Murphy  v.  Wolfer,  148  N.  W.  896  (Minn.). 

The  court  proceeded  upon  the  theory  that  commutation  substitutes  one 
sentence  for  another.  See  Lee  v.  Murphy,  22  Gratt.  (Va.)  789,  799;  Johnson  v. 
State,  63  So.  163  (Ala.).  Accordingly,  it  reasoned  that  after  commutation 
the  status  of  the  prisoner  was  necessarily  the  same  as  though  the  original  term 
had  been  but  thirty  years,  and  so  held  him  entitled  to  deductions  for  prior 
good  behavior,  under  the  statute  granting  this  allowance  to  all  but  life  con- 
victs. Minn.  Gen.  Stat.,  1913,  §  9309.  With  due  respect,  however,  it 
is  submitted  that  no  rigid  legal  rule  requires  that  commutation  invariably 
operate  as  if  the  lesser  sentence  had  been  first  imposed.  On  the  contrary,  the 
intent  of  the  pardoning  power  should  be  controlling.  Thus  it  has  been  held  that 
commutation  to  "nine  years  actual  time"  precluded  any  deduction  for  good 
behavior.  See  In  re  Hall,  34  Neb.  206,  51  N.  W.  750.  Moreover,  the  circum- 
stance that  if  prior  good  time  were  allowed,  the  prisoner  could  claim  his  dis- 
charge twenty-three  days  after  commutation,  has  been  taken  to  indicate  that 
previous  good  behavior  was  not  to  be  considered.  In  re  McMahon,  125  N.  C. 
:^8,  34  S.  E.  193.  This  authority  the  principal  case  seeks  to  distinguish  on  the 
purely  formal  ground  that  the  Minnesota  statute  states  expressly  that  "good 
time"  should  begin  on  arrival  in  prison.  But  it  would  seem  that  in  the  present 
case  there  was  all  the  more  reason  for  excluding  allowances  for  prior  good  be- 
havior from  the  "thirty  years"  when  the  opposite  construction  made  discharge 
in  fact  overdue  at  the  time  of  commutation.  A  result  like  that  of  the  principal 
case  should  be  attained  where,  and  only  where,  the  commuting  authority  in- 
tends a  complete  substitution  of  the  new  sentence  with  its  concomitant  legal 
consequences. 

Dead  Bodies  —  Negligent  Mutilation  —  Right  of  Recovery  for 
Mental  Anguish  by  Relative  other  than  Next  of  Kin.  —  The  mother 
of  a  boy  killed  on  the  defendant  railroad  sued  the  company  for  mental  anguish 
caused  by  the  negligent  mutilation  of  the  dead  body.  The  father,  who  was 
living,  was  by  statute  the  next  of  kin.  Held,  that  the  mother  cannot  recover. 
Floyd  V.  Atlantic  Coast  Line  Ry.  Co.,  83  S.  E.  12  (N.  C). 

In  England  the  law  recognizes  no  property  right  in  a  corpse.  Williams  v. 
Williams,  20  Ch,  D.  659.  In  this  country  a  dead  body  is  not  property  in  the 
absolute  sense  of  the  word.  But  the  great  weight  of  authority  holds  that  a 
legal  "giifl^i-property"  right  to  the  possession  of  the  dead  body  for  the  pur- 
pose of  burial  vests  first  in  the  surviving  wife  or  husband,  and  then  in  the 
next  of  kin.    Any  wilful  or  wanton  mutilation  of  the  body  will  be  a  violation 
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of  this  right,  and  will  furnish  ground  for  recovery  for  consequent  mental 
anguish.  Larson  y.  Chase,  47  Minn.  307,  50  N.  W.  238;  Kyles  v.  Southern  Ry. 
Co.,  147  N.  C.  394,  61  S.  E.  278.  But  see  Long  v.  Chicago,  R.  I.  b'  P.  Ry.  Co., 
15  Okla.  512,  86  Pac.  289.  There  is  also  authority  for  such  recovery  where 
the  injury  is  merely  negligent.  Hale  v.  Bonner,  82  Tex.  33,  17  S.  W.  605.  Cf, 
Birmingham  T.  &"  T.  Co.  v.  SHU,  61  So.  611  (Ala.).  Contra,  Hall  v.  Jackson, 
24  Colo.  App.  225,  134  Pac.  151.  The  limited  character  of  the  right,  however, 
is  shown  by  the  fact  that  it  may  be  defeated  by  the  deceased's  contract. 
Painter  v.  U.  S.  Fidelity  ^  Guaranty  Co.,  gi  Atl.  158  (Md.).  Even  in  the  ab- 
sence of  such  a  limitation,  however,  the  principal  case  properly  denies  recovery, 
for  the  legal  right  is  vested  in  the  next  of  kin,  and  he  alone  may  sue  for  the 
mental  anguish  caused  by  any  mutilation. 

Easements  —  Modes  of  Acquisition:  Implied  Grant  —  Right  to 
Water  Pumped  by  Gasoline  Engine  on  Adjoining  Land.  —  The  defend- 
ant owned  a  tract  of  land,  one  part  of  which  was  supplied  with  water  from  a 
well  on  another  part,  which  was  pumped  by  a  gasoline  engine  there  situated. 
The  quasi-domimxit  tenement  was  first  leased  to  the  plaintiff,  and  then  sold  to 
a  third  party,  who  later  conveyed  to  the  plaintiff.  Neither  deed  mentioned  the 
water  rights,  but  the  pipes  were  visible  and  the  use  of  the  system  necessary  to 
the  full  enjoyment  of  the  land.  The  defendant  then  cut  off  the  water,  shut  up 
the  pump-house  and  blocked  up  the  way  thereto.  The  plaintiff  now  seeks  to 
enjoin  him  from  further  interference  with  her  rights.  Held,  that  she  is  entitled 
to  the  relief  sought.    Adams  v.  Gordon,  106  N.  E.  517  (111.). 

In  order  to  imply  the  grant  of  an  easement,  it  must  be  apparent,  continuous, 
and  reasonably  necessary  to  the  enjoyment  of  the  premises  conveyed.  Spencer 
V.  Kilmer,  151  N.  Y.  390,  45  N.  E.  865.  The  word  "continuous,"  has  been  the 
subject  of  much  dispute.  Some  have  thought  that  it  required  the  easement  to 
be  capable  of  enjoyment  without  the  intervention  of  man,  as,  for  example,  a  drain 
or  light  and  air.  See  Gale,  Easements,  3  ed.,  p.  83.  On  this  theory,  the  impHed 
grant  of  a  right  of  way  has  been  held  impossible.  Bonelli  Bros.  v.  Blakemore, 
66  Miss.  136.  But  the  view  now  generally  adopted  is  that  the  easement  is 
continuous  if  the  tenements  are  permanently  adapted  to  its  enjoyment.  Larsen 
V.  Peterson,  53  N.  J.  Eq.  88,  30  Atl.  1094;  Baker  w.  Rice,  56  Oh.  St.  463,  47 
N.  E.  653.  See  Gale,  Easements,  8  ed.,  p.  137.  Under  this  view  the  grant 
of  an  easement  to  water  pumped  by  an  hydraulic  ram  has  been  implied.  Toothe 
V.  Bryce,  50  N.  J.  Eq.  589,  25  Atl.  182.  The  doctrine  of  implied  easements, 
however,  should  be  confined  to  narrow  limits,  for  it  does  not  depend  on  any 
intention  of  the  parties,  and  is  also  hostile  to  the  policy  of  the  registry  system. 
See  I  Tiffany,  Real  Property,  p.  710.  The  principal  case  extends  the  rule 
farther  than  any  previous  decision,  and  is  therefore  to  be  regretted.  But  see 
Foote  V.  Yarlott,  238  III.  54,  87  N.  E.  62;  Eliason  v.  Grove,  85  Md.  215. 

Eminent  Domain  —  Compensation  —  Validity  of  Statute  Extinguish- 
ing Right  to.  Compensation  without  Notice.  —  A  statute  provided  that  all 
private  owners  of  easements  in  any  street  which  a  city  intended  to  close  must 
present  their  claims  for  compensation  within  six  years  after  the  filing  of  the 
map  by  the  city.  The  city  filed  such  a  map  in  1895  to  close  two  streets,  in 
which  private  owners  had  easements.  In  1898  the  streets  were  closed.  In 
1906  the  city  condemned  the  fee  in  the  streets  for  another  purpose,  and  the 
owners'  right  to  substantial  compensation  depended  on  the  question  whether 
the  easements  had  been  extinguished.  Held,  that  the  easements  still  exist,  on 
the  ground  that  the  statute  is  unconstitutional.  In  the  Matter  of  the  City  of 
New  York,  212  N.  Y.  538. 

An  abutter's  private  easement  in  a  street  cannot  be  extinguished  without 
compensation.    Schneider  v.  City  of  Detroit,  72  Mich.  240,  40  N.  W.  329.    Any 
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statute  authorizing  the  taking  of  such  a  protected  property  right  must  there- 
fore provide  reasonable  means  for  compensation,  prior  or  subsequent.  State 
V.  City  of  Perth  Amboy,  52  N.  J.  L.  132,  18  Atl.  670;  Tuttle  v.  Justices  of  Knox 
County,  89  Tenn.  157,  14  S.  W.  486.  See  Cooley,  Constitutional  Lna- 
TATIONS,  7  ed.,  p.  813.  It  is  also  essential,  except  in  three  or  four  jurisdic- 
tions, that  some  sort  of  notice  be  given  to  the  property  owner  before  or  after 
condemnation.  See  2  Lewis,  Eminent  Domain,  3  ed.,  §  564.  Even  where 
a  statute  does  not  specifically  provide  for  notice,  its  constitutionality  is 
usually  upheld  by  implying  a  requirement  for  notice.  See  Peoria  &  R.  I. 
Ry.  Co.  V.  Warner,  61  111.  52.  It  seems  better,  however,  to  avoid  such 
judicial  legislation  and  hold  void  a  statute  which  makes  no  provision  for 
reasonable  notice.  Savannah,  F.  &'  W.  Ry.  Co.  v.  Mayor,  96  Ga.  680,  23 
S.  E.  847;  Board  of  Education  v.  Aldredge,  13  Okla.  205,  73  Pac.  1104.  In  the 
principal  case,  the  filing  of  a  map  to  close  the  street  was  the  only  notice  pre- 
scribed by  the  statute.  The  filing  of  a  notice  of  appropriation  in  the  registry 
of  deeds  has  been  held  sufiicient  constructive  notice  in  another  jurisdiction 
to  bar  all  right  to  compensation  after  three  years.  Appleton  v.  City  of  Newton, 
178  Mass.  276,  56  N.  E.  648.  But  (unless  it  can  be  said  that  the  abandonment 
of  the  street  by  the  city  would  itself  carry  the  necessary  notice)  the  doctrine 
of  the  principal  case  seems  preferable,  and  the  decision  must  be  supported. 
It  is  settled,  however,  that  if  the  landowner  is  protected  by  adequate  notice, 
the  mere  fact  that  the  statute  throws  upon  the  landowner  the  duty  to  seek 
compensation  within  a  fixed  time  will  not  render  it  unconstitutional.  Banse 
V.  Town  of  Clark,  69  Minn.  53,  71  N.  W.  819;  Barker  v.  Southern  Ry.  Co.,  137 
N.  C.  214,  49  S.  E.  115. 

Evidence  —  Character  of  Parties  —  Criminal  Prosecution  for 
Adultery:  Character  of  the  Alleged  Participant.  —  At  the  trial  of  an 
indictment  for  adultery,  the  defendant  offered  evidence  of  the  good  character 
of  the  woman  with  whom  he  was  charged  to  have  committed  the  offense. 
The  evidence  was  excluded.  Held,  that  the  evidence  should  have  been  ad- 
mitted.    Glover  v.  State,  82  S.  E.  602  (Ga.  App.). 

According  to  the  general  rule  appHcable  in  civil  cases,  the  character  of  the 
defendant  is  not  admissible  on  the  issue  of  his  adultery  in  an  action  for  divorce. 
Humphrey  v.  Humphrey,  7  Conn.  116.  But  see  13  Harv.  L.  Rev.  607.  The 
defendant's  character  is  equally  inadmissible  in  criminal  prosecutions  for 
adultery,  unless  he  takes  advantage  of  the  established  exception  allowing  the 
criminal  defendant  to  offer  evidence  of  his  own  good  character.  State  v.  Snyder, 
86  Vt.  449,  85  Atl.  984.  But  when  the  character  of  a  third  party  is  offered, 
the  character  rule  applies  with  much  diminished  force,  and  the  tendency  is  to 
treat  the  evidence  like  other  collateral  matter.  See  i  Wigmore,  Evidence, 
§  68.  When  adultery  is  in  issue,  therefore,  since  the  proof  must  necessarily  be 
largely  circumstantial,  and  the  character  of  the  participant  is  usually  quite 
relevant,  the  considerations  favoring  admissibility  generally  prevail.  Thus, 
in  a  criminal  action  like  that  in  the  principal  case,  the  good  character  of  the 
alleged  participant  may  be  shown  by  the  defendant  to  refute  the  charge. 
Commonwealth  v.  Gray,  129  Mass.  474.  On  the  same  principle,  the  prosecution 
may  show  the  bad  character  of  the  participant.  State  v.  Eggleston,  45  Ore.  346, 
77  Pac.  738;  Sutton  v.  State,  124  Ga.  815,  53  S.  E.  381;  State  v.  Nieburg,  86  Vt. 
392,  85  Atl.  769.  Contra,  Guinn  v.  State,  65  S.  W.  376  (Tex.  Crim.  App.). 
Similar  rules  govern  evidence  of  this  kind  in  civil  suits  for  divorce  on  the 
ground  of  adultery.  Marble  v.  Marble,  36  Mich.  386;  Clement  v.  Kimball,  98 
Mass.  535. 

Evidence  —  Declarations  Concerning  Mental  State  —  Declara- 
tions OF  Present  Intention  as  Proof  of  Existing  Fact.  —  In  a  suit  by 
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one  alleged  to  be  an  illegitimate  posthumous  child  of  a  deceased  workman  to 
recover  compensation  for  the  death  of  the  alleged  father  as  a  dependent  under 
the  English  Workmen's  Compensation  Act,  declarations  by  the  deceased  to 
the  mother  and  to  others,  admitting  that  he  was  the  father  of  the  child  and 
declaring  his  intention  to  marry  the  mother,  were  offered  in  evidence  to  prove 
paternity  and  dependency.  Held,  that  the  declarations  are  admissible. 
Lloyd  V.  Powell  Duffryn  Steam  Coal  Co.,  Ltd.,  [1914]  A.  C.  733. 

For  a  discussion  of  the  results  to  which  this  decision  seems  to  lead,  see  this 
issue  of  the  Review,  p.  299. 

Executors  and  Administrators  —  Rights,  Powers  and  Duties  — 
Right  of  Retainer:  Present  Scope  of  the  Doctrine.  —  A  and  B,  joint 
trustees,  lost  part  of  the  trust  funds  by  an  improper  investment.  A  died, 
appointing  B  and  C  his  executors.  C  took  A's  place  as  joint  trustee,  and 
now  claims  the  right  to  retain  from  A's  estate  the  sum  due  the  trust.  Held,  that 
he  may  retain.    In  re  Harris,  [1914]  2  Ch.  395. 

A  became  bound  to  pay  a  certain  sum  to  trustees,  in  trust  for  herself  for  life, 
and  then  for  B,  her  daughter.  She  died  thirty  years  after  the  obligation  arose, 
without  having  paid  the  debt,  and  appointed  B  her  executrix.  B  now  claims 
the  right  to  retain  the  sum  due  from  A's  estate.  Held,  that  she  may  not 
retain  for  a  debt  due  her  as  cestui  que  trust.  In  re  Sutherland,  49  L.  J.  490 
(Chan.  Div.). 

In  England  an  executor  may  retain  from  the  estate  the  amount  of  a  debt 
due  to  him.  This  right  arose  from  the  common-law  rule  allowing  preferences 
to  creditors  of  the  estate  and  the  consequent  injustice  if  the  executor  were 
placed  in  a  worse  position  than  other  creditors,  through  his  inability  to  sue 
himself.  Woodward  y.  Lord  Darcy,  Plowd.  184;  Crowder  v.  Stewart,  16  Ch. 
D.  368.  When  the  debt  is  due  to  another  in  trust  for  the  executor,  the  trustee 
can  bring  suit  and  with  the  abolition  of  the  executor's  common-law  right  to 
prefer  creditors,  the  necessity  for  retainer  ceases.  The  second  principal  case 
seems  correct.  See,  therefore,  Cockcroft  v.  Black,  2  P.  Wms.  298.  Cf.  Thomp- 
son V.  Thompson,  9  Price,  469.  It  does  not  seem  material  that  the  claim  arose 
after  the  testator's  death.  In  re  Barrett,  43  Ch.  D.  70.  In  England,  more- 
over, the  executor  may  retain  even  if  the  claim  was  barred  by  the  Statute 
of  Limitations  in  the  lifetime  of  the  testator.  Stahlschmidt  v.  Lett,  i  Sm.  & 
G.  415.  In  America,  the  right  of  retainer  exists  in  a  few  states,  but  has  been 
generally  abolished,  or  limited  to  solvent  estates.  See  Nelson  v.  Russell's 
AdmWs,  15  Mo.  356;  Miller  v.  Irhy,  63  Ala.  477.  In  states  where  the  right 
still  exists,  the  English  rules  are  generally  followed,  except  that,  by  the  weight 
of  American  authority,  an  executor  may  not  retain  for  a  debt  barred  by 
the  Statute  of  Limitations.  Hoch's  Appeal,  21  Pa.  280;  Rogers  v.  Rogers, 
3  Wend.  (N.  Y.)  505.  If  a  legatee  may  plead  the  statute  against  a  creditor 
when  the  executor  does  not,  he  should  have  the  same  right  against  the 
executor  himself,  and  this  feature  of  the  American  doctrine  therefore  seems 
preferable.    See  22  Harv.  L.  Rev.  452. 

Gifts  —  Gifts  Mortis  Causa  —  Gift  of  Donor's  Own  Check.  —  The 
testator  drew  a  check  for  an  amount  greater  than  the  amount  of  his  deposit,  and 
delivered  it  to  the  plaintiff  as  a  gift  mortis  causa.  The  plaintiff  now  sues  the 
executor,  who  had  withdrawn  the  funds  from  the  bank.  Held,  that  the  plaintiff 
may  recover  the  amount  of  the  deposit.  Aubrey  v.  0' Byrne,  49  Nat.  Corp. 
Rep.  302  (III.  App.  Ct.,  Oct.  8,  1914). 

The  negotiable  instrument  of  a  third  party  may  be  the  subject  of  a  valid 
gift  mortis  causa.  Clement  v.  Cheesman,  27  Ch.  D.  631;  Brown  v.  Brown,  18 
Conn.  410.  Delivery  of  the  instrument  would  carry  with  it  an  irrevocable 
power  of  attorney  to  enforce  the  obligation  in  the  name  of  the  donor.    Snell- 
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grove  V.  Baily,  3  Atk.  213;  Chase  v.  Redding,  79  Mass.  418.  The  donor's  own 
check,  however,  stands  upon  a  different  footing.  An  ordinary  bank  account 
is  a  mere  parol  chose  in  action.  Marine  Bank  v.  Fulton  Bank,  2  Wall.  (U.  S.) 
252.  Such  a  claim  may  be  irrevocably  assigned  by  deed  under  seal.  Matson 
V.  Abbey,  141  N.  Y.  179,  36  N.  E.  11.  But  a  parol  assignment  without  con- 
sideration is  generally  held  revoked  by  the  death  of  the  donor.  Cook  v.  Lum, 
55  N.  J.  L.  373,  26  Atl.  803.  With  a  few  exceptions,  among  them  Illinois,  the 
authorities  also  agree  that  a  check  is  not  an  assignment,  but  a  mere  authority  to 
the  bank  to  make  payment.  Hopkinson  v.  Foster,  L.  R.  19  Eq.  74;  O^Connor  v. 
Mechanics  Bank,  124  N.  Y.  324,  26  N.  E.  816.  Contra,  Niblack  v.  Park 
National  Bank,  169  111.  517,  48  N.  E.  438.  And  the  Uniform  Negotiable  Instru- 
ments Law,  §  189,  adopted  in  Illinois,  expressly  so  provides.  Where,  how- 
ever, a  check  covers  the  whole  deposit,  or  is  accompanied  by  an  assignment 
agreement,  it  may  operate  as  an  assignment.  In  re  Taylor's  Estate,  154  Pa. 
,183,  25  Atl.  1061.  Cf.  Matter  of  Smither,  30  Hun  (N.  Y.)  632.  See  27  Harv. 
L.  Rev.  177.  This  is  still  possible,  even  under  the  Negotiable  Instruments 
Law.  See  Hove  v.  Stanhope  State  Bank,  138  la.  39,  115  N.  W.  476.  The  prin- 
cipal case,  accordingly,  may  conceivably  be  justified  on  the  ground  that  the 
check  operated  as  an  assignment  of  the  deposit  by  mercantile  specialty,  not 
revoked  by  the  death  of  the  donor.  But  if  this  line  of  reasoning  fails  at  any 
point,  recovery  is  impossible,  for  the  donee's  suit  against  the  donor's  personal 
representative  on  the  instrument  will  be  met  by  the  plea  of  lack  of  considera- 
tion.   Harris  v.  Clark,  3  N.  Y.  93. 

Illegal  Contracts  —  Contracts  against  Public  Policy  —  Contracts 
BY  Railroad  as  to  Location  of  Depots.  —  A  contract  provided  that  the 
plaintiff  railroad  should  notify  the  defendant  of  the  places  selected  by  the 
railroad's  chief  engineer  as  locations  for  its  depots,  and  that  the  defendant 
should  then  purchase  and  lay  out  town  sites  at  such  places,  sell  the  lots,  and 
divide  the  proceeds  with  the  plaintiff.  Held,  that  the  contract  is  void  as 
against  public  policy.  Minnesota,  D.  &*  P.  Ry.  Co.  v.  Way,  148  N.  W.  858 
(S.  D.). 

Any  contract  made  by  a  railroad  which  may  interfere  with  the  performance 
of  its  public  obligations  is  void  as  against  public  policy.  Pueblo  &  A.  V.  R. 
Co.  V.  Taylor,  6  Colo.  i.  An  agreement  not  to  locate  a  depot  at  a  particular 
place  is  clearly  within  this  rule.  Williamson  v.  Chicago,  R.  I.  &'  P.  R.  Co.,  53 
la.  1 26,  4  N.  W.  870.  The  validity  of  a  contract  to  locate  a  depot  at  a  particular 
place,  without  restrictions  as  to  stations  elsewhere,  is,  however,  in  dispute. 
Atlanta &'W.  P.  R.  Co.  v.  Camp,  130  Ga.  i,  60  S.  E.  177;  Cf.  Pacific  R.  Co.  v. 
Seely,  45  Mo.  212.  See  2  Elliott,  Railroads,  2d  §  928.  But  such  agreements 
would  also  seem  to  be  improper,  in  view  of  the  danger  that  the  efficiency  of  the 
railroad  may  be  impaired  by  the  unnecessary  burdens  consequent  on  the  main- 
tenance of  such  depots.  Halladay  v.  Patterson,  5  Ore.  177.  See  Fuller  v. 
Dame,  18  Pick.  (Mass.)  472;  Bestor  v.  Walthen,  60  III.  138.  The  contract  in 
the  principal  case  evidently  aimed  to  avoid  all  objections  by  leaving  the 
selection  of  the  depots  entirely  to  the  railroad.  It  is  true,  of  course,  that  this 
power  belongs  primarily  to  the  railroad.  Florida  Central  &*  P.  R.  Co.  v.  State, 
31  Fla.  482,  13  So.  103.  Its  exercise,  however,  must  not  be  influenced  by  any 
interest  prejudicial  to  the  public.  Pacific  R.  Co.  v.  Seely,  supra.  In  the  prin- 
cipal case,  the  varying  values  of  real  estate  in  different  localities  might  well 
appeal  to  the  railroad  in  its  choice  of  locations,  and  the  decision  properly  refuses 
to  allow  it  to  be  subjected  to  this  temptation.  See  St.  Joseph  6*  Denver  City 
R.  Co.  V.  Ryan,  11  Kan.  602,  609. 

Indictment  and  Information  —  Finding  and  Filing  Indictment  — 
Validity  of  Indictment  Based  on  Hearsay  Testimony  —  Effect  of 
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Presence  of  Stenographer  in  Grand  Jury  Room.  —  The  defendants  were 
indicted  for  conspiracy  to  conceal  assets  in  bankruptcy.  Among  the  witnesses 
heard  by  the  grand  jury  was  a  detective  employed  by  the  Department  of 
Justice  much  of  whose  testimony  was  hearsay.  A  stenographer,  duly  ap- 
pointed and  sworn,  was  present  in  the  grand  jury  room.  Held  that  either  cir- 
cumstance is  ground  for  quashing  the  indictment.  United  States  v.  Rubin,  52 
N.  Y.  L.  J.  473  (U.  S.  Dist.  Ct.,  Conn.). 

This  case  adds  new  confusion  to  an  already  irreconcilable  clash  of  opinion 
in  the  federal  courts.  One  federal  court  has  announced  that  under  no  circum- 
stances will  evidence  before  the  grand  jury  be  subject  to  judicial  control.  See 
In  re  Kittle,  180  Fed,  946,  947  (S.  D.,  N.  Y.).  According  to  another  view,  the 
court  will  not  ordinarily  review  the  evidence  before  the  grand  jury,  but  may 
quash  the  indictment  in  extreme  cases,  as  where  it  appears  on  the  face  of  the 
indictment  that  the  only  witness  heard  was  incompetent.  See  United  States 
V.  Terry,  39  Fed.  355,  356  (N.  D.,  Cal.).  A  more  prevalent  view  is  that  the 
court  may  inquire  into  the  evidence,  but  will  quash  the  indictment  only  if 
there  was  no  legal  evidence,  or  if  the  evidence  mainly  relied  on  was  incompe- 
tent. United  States  v.  Farrington,  5  Fed.  343  (N.  D.,  N.  Y.);  United  States  v. 
Kilpatrick,  16  Fed.  765  (N.  C.) ;  United  States  v.  Jones,  69  Fed.  973  (Nev.).  See 
McGregor  v.  United  States,  134  Fed.  187, 192  (C.  C.  A.  4th  Circ).  The  principal 
case  goes  still  further,  for  it  was  not  even  shown  that  the  testimony  harmed  the 
defendant.  This  conflict,  however,  seems  likely  to  remain  unsettled,  for  in 
the  federal  courts  a  refusal  to  quash  an  indictment  will  seldom  be  reviewed 
on  appeal.  McGregor  v.  United  States,  supra;  Holt  v.  United  States,  218 
U.  S.  245.  As  to  the  stenographer,  the  case  is  opposed  to  previous  federal 
dicta  and  decisions,  and  overrides  a  long  estabUshed  practice  in  the  federal 
courts.  United  States  v.  Simmons,  46  Fed.  65.  See  United  States  v.  Heinze, 
177  Fed.  770,  772.  The  court's  view  that  the  Act  of  1906,  c.  3935  (34  Stat. 
AT  L.  816)  excludes  stenographers  from  the  grand  jury  room  seems  unten- 
able. Its  purpose  was  to  permit  special  appointees  of  the  Attorney-General 
to  conduct  grand  jury  proceedings,  not  to  exclude  persons  previously  admitted. 
See  United  States  v.  Heinle,  supra,  773.  On  both  grounds  of  decision  the  prin- 
cipal case  seems  to  take  an  unnecessarily  narrow  view,  and  as  to  the  ste- 
nographer, at  least,  another  federal  court  has  since  reached  a  different  conclu- 
sion. United  States  v.  Rockefeller,  (U.  S.  Dist.  Ct.  S.  D.,  N.  Y.,  not  yet  officially 
reported) . 

Injunctions  —  Acts  Restrained  —  Election  of  Delegates  to  Al- 
leged Unauthorized  Constitutional  Convention.  —  A  special  election 
had  been  held  in  New  York  to  submit  to  the  voters  the  question  of  calling  a 
state  constitutional  convention.  The  result  was  certified  to  be  in  favor  of 
holding  the  convention.  The  plaintiff,  a  taxpayer,  seeks  to  enjoin  the  state 
election  officials  from  proceeding  with  the  election  of  delegates  to  this  conven- 
tion on  the  ground  that  the  ballots  were  not  properly  counted  at  the  election 
and  that  the  statute  in  compliance  with  which  it  was  held  is  unconstitutional. 
Held,  that  the  injunction  will  not  be  granted.  Schieffelin  v.  Komfort,  212 
N.  Y.  520. 

For  a  discussion  of  this  case,  see  this  issue  of  the  Review,  p.  309. 

Insurance  —  Re-Insurance  —  Measure  of  Liability  of  Re-In- 
surer WHEN  Insurer  Bankrupt.  —  A  guarantee  society  guaranteed  the 
debentures  of  a  trading  company  and  re-insured  part  of  the  risk.  The 
trading  company  failed,  and  the  guarantee  society  was  unable  to  meet  the 
claims  of  the  trading  company's  debenture  holders.  Held,  that  the  re- 
insurer is  liable  for  the  full  amount  of  the  claims  re-insured,  rather  than 
for  the  ratable  sum  which  the  insolvent  guarantee  society  is  able  to  pay. 
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In  re  Law  Guarantee  Trust  and  Accident  Society,  Ltd.,  [1914]  W.  N.  291 
(Eng.  C.  A.). 

For  a  discussion  of  the  principles  underlying  the  liability  of  a  re-insurer  in 
this  and  similar  cases,  see  Notes,  p.  302. 

Interstate  Commerce  —  Control  by  States  —  Railroad  Regu- 
lation —  Regulations  by  State  Commission  as  to  Demurrage.  —  The 
Michigan  Railroad  Commission  passed  certain  demurrage  rules  applicable  to 
all  traffic  originating  or  terminating  within  the  state.  In  respect  to  the  time 
allowance  for  loading  and  unloading,  these  rules  differed  materially  from  those 
tentatively  indorsed  by  the  Interstate  Commerce  Commission.  The  plaintiff 
asks  for  an  injunction  restraining  the  enforcement  of  the  state  commission's 
rules.  Held,  that  the  injunction  will  be  granted  as  to  interstate  shipments,  and 
denied  as  to  intrastate  shipments.  Michigan  Central  R.  Co.  v.  Michigan  Rail- 
road Commission,  148  N.  W.  800  (Mich.). 

The  court  distinguishes  the  Shreveport  Rate  Cases  on  the  ground  that 
there  the  Interstate  Commerce  Commission  had  made  a  finding  that 
the  regulation  as  to  intrastate  commerce  was  an  unreasonable  interference 
with  commerce  between  the  states.  This  distinction  seems  valid.  The  federal 
power  to  regulate  intrastate  commerce  arises  solely  as  an  incident  to  the  power 
to  control  interstate  commerce.  Until  the  protection  of  the  latter  necessitates 
federal  interference,  the  control  of  the  states  over  the  former  should  be  abso- 
lute. See  The  Shreveport  Rate  Cases,  234  U.  S.  342;  for  discussion,  see  28 
Harv.  L.  Rev.  34,  113.  For  a  criticism  of  a  decision  contrary  to  the  principal 
case,  see  27  Harv.  L.  Rev.  388. 

Landlord  and  Tenant  —  Conditions  and  Covenants  in  Leases  — 
Breach  of  Condition:  Waiver  of  Breach  by  Application  to  Compel 
Lessee's  Receiver  to  Elect  to  Adopt  or  Renounce  the  Lease.  —  The 
defendants  were  appointed  receivers  of  an  insolvent  lessee,  and  the  plaintiff, 
the  lessor,  applied  to  the  court  to  fix  a  time  within  which  the  receivers  should 
either  "adopt  or  renounce  the  lease."  The  receivers  thereupon  assumed  the 
lease,  and  the  plaintiff  now  asks  for  authority  to  dispossess  them,  under  his 
right  to  reenter  for  default  in  rent,  unless  they  pay  back  rent  which  accrued 
before  the  receivership.  Held,  that  the  petition  be  denied,  on  the  ground  that 
the  plaintiff  has  waived  the  breach.  Durand  6*  Co.  v.  Howard  6*  Co.,  216  Fed. 
585  (C.  C.  A.,  2d  Circ). 

A  receiver  in  insolvency,  like  a  trustee  in  bankruptcy,  may  adopt  a  lease 
owned  by  the  debtor,  at  his  election.  See  Carswell  v.  Farmers^  Loan  b'  Trust 
Co.,  74  Fed.  88,  91.  But  he  has  no  power  of  eminent  domain,  and  must 
take  subject  to  the  landlord's  right  to  declare  a  forfeiture  for  defaults  by  the 
tenant.  Farmers^  Loan  b'  Trust  Co.  v.  Northern  Pacific  R.  Co.,  58  Fed.  257, 
265.  In  the  principal  case,  therefore,  in  the  absence  of  a  waiver  of  the  breach 
of  condition  by  the  landlord,  the  receiver  was  not  entitled  even  in  equity  to 
keep  possession  without  payment  of  all  back  rent.  See  Fleming  v.  Fleming  Hotel 
Co.,  69  N.  J.  Eq.  715,  61  Atl.  157.  The  majority  of  the  court,  however,  felt 
that  the  landlord's  application  to  the  court  to  compel  the  receivers  to  make 
their  election  constituted  such  a  waiver.  It  is  true  that  in  order  to  avoid  for- 
feiture the  courts  will  spell  out  a  waiver  from  any  act  by  the  landlord  recog- 
nizing the  continued  existence  of  the  tenancy.  Hasterlik  v.  Olson,  218  111.  411, 
75  N.  E.  1002;  Brooks  v.  Rodgers,  99  Ala.  433, 12  So.  61.  Thus  the  acceptance 
of  rent  accruing  after  breach,  or  the  institution  of  legal  proceedings  based  on 
the  relation  of  landlord  and  tenant,  will  conclude  the  landlord.  Conger  v. 
Duryee,  90  N.  Y.  594;  Jackson  v.  Allen,  3  Cow.  (N.  Y.)  220;  Moore  v.  Ull- 
coats  Mining  Co.,  [1908],  i  Ch.  575.  Mention  of  the  lease  as  existing  in  sub- 
sequent negotiations,  or  in  a  receipt  for  prior  rent  have  also  been  held  to 
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amount  to  a  waiver.  Ward  v.  Day,  4  B.  &  S.  337;  Greenes  Case,  Cro.  Eliz.  3; 
Doe  V.  Miller,  2  C.  &  P.  348.  To  predicate  the  same  consequences,  however, 
on  the  use  of  the  word  "lease"  in  an  application  by  the  landlord,  which  itself 
recognizes  nothing  more  than  the  receiver's  right  to  the  term  subject  to  exist- 
ing conditions,  seems  to  be  a  considerable  extension  of  the  doctrine  of  waiver. 

Landlord  and  Tenant  —  Repair  and  Use  of  Premises  —  Extent 
OF  Landlord's  Liability  for  Dangerous  Premises  Remaining  under  His 
Control.  —  The  plaintiff,  the  wife  of  a  tenant,  received  personal  injuries  while 
using  a  common  stairway  in  the  tenement  which  remained  in  the  control  of  the 
landlord,  the  defendant.  The  jury  found  that  the  landlord  was  negligent  in 
failing  to  provide  a  sufficient  railing,  but  that  this  condition  was  known  to  the 
plaintiff  and  defendant  alike.  Held,  that  the  plaintiff  cannot  recover.  Lucy  v. 
Bawden,  [1914]  2  K.  B.  318. 

The  plaintiff,  a  child  of  tender  years,  whose  father  was  a  tenant,  was  injured 
by  falling  through  a  gap  in  the  railings  attached  to  the  area  steps  of  a  tenement 
house.  The  steps  were  used  by  all  the  tenants  in  common,  and  remained  in  the 
possession  of  the  landlord.  The  jury  found  that  the  railings  were  defective  at 
the  time  of  letting,  and  dangerous  to  children,  but  that  the  defect  was  not  a 
trap.  Held,  that  the  plaintiff  cannot  recover.  Dobson  v.  Horsley,  137  L.  T.  J. 
563  (Ct.  App.). 

In  each  case  the  plaintiff  was  not  a  party  to  the  lease,  and  therefore  took 
no  advantage  from  the  English  statute  imposing  on  the  owners  of  tenement 
houses  a  duty  to  keep  the  premises  in  a  reasonably  safe  condition.  9  Edw.  VII., 
c.  44,  §§  14,  15;  Middleton  v.  Hall,  108  L.  T.  R.  804;  Ryall  v.  Kidwell,  [1914] 
3  K.  B.  135.  Apart  from  statute,  however,  the  landlord  owes  a  duty  to  the 
tenant,  his  family  and  guests,  to  take  care  to  maintain  the  premises  remaining 
under  his  control  in  reasonably  safe  repair.  Miller  v.  Hancock,  [1893] 
2  Q.  B.  177;  Hargroves,  Aronson  hf  Co.  v.  Hartopp,  [1905]  i  K.  B.  472;  cf.  Ivay 
V.  Hedges,  9  Q.  B.  D.  80.  This  obligation  is  similar  to  that  owed  by  an  occu- 
pier to  invited  persons.  Indermaur  v.  Dames,  L.  R.  i  C.  P.  274,  L.  R.  2  C.  P. 
311.  See  Salmond,  Torts,  3  ed.,  p.  373.  Authorities  differ  as  to  whether  this 
duty  requires  the  landlord  only  to  give  notice,  or  to  keep  the  premises 
reasonably  safe.  The  weight  of  English  opinion  undoubtedly  regards  mere 
warning  against  unexpected  dangers  as  sufficient.  See  Cavalier  v.  Pope,  [1906] 
A.  C.  428,  432;  Smith  v.  London  b'  St.  Katharine  Docks,  L.  R.  3  C.  P.  326, 
SZZ-  Upon  this  reasoning,  the  two  principal  cases  are  clearly  justified.  But 
in  certain  analogous  cases,  mere  notice  of  the  danger  is  no  defense.  Smith 
V.  Baker,  [1891]  A.  C.  325.  The  American  authorities,  on  the  other  hand, 
tend  to  impose  a  greater  duty  on  the  landlord,  —  to  keep  the  premises  in  a 
reasonably  safe  condition,  even  though  the  defect  is  known.  Lang  v.  Hill,  157, 
Mo.  App.  685,  138  S.  W.  698;  Sawyer  v.  McGillicuddy,  81  Me.  318,  17  Atl. 
124;  Farley  v.  Byers,  106  Minn.  260,  118  N.  W.  1023.  In  view  of  the  relation 
of  landlord  and  tenant,  this  more  liberal  doctrine  seems  preferable.  Even 
in  this  country,  however,  the  defense  of  voluntary  assumption  of  risk  is 
open,  and  some  states  also  deny  recovery  to  the  tenant  if  the  defect  was 
known  when  the  tenancy  began,  and  no  substantial  change  has  since  occurred. 
Quinn  v.  Perham,  151  Mass.  162,  23  N.  E.  735;  see  Woods  v.  Naumkeag  Steam 
Cotton  Co.,  134  Mass.  357. 

Landlord  and  Tenant  —  Surrender  by  Operation  of  Law  —  Relet- 
ting OF  Premises  by  Landlord.  —  A  lease  expressly  authorized  the  lessor  to 
reenter  and  terminate  the  lease  for  default  in  the  payment  of  rent,  but  made 
no  provision  for  reletting  on  account  of  the  tenant.  The  lessees  had  sublet 
the  premises  at  a  loss,  and  allowed  the  rent  to  fall  in  arrear.  The  lessor  then 
reentered,  relet  to  the  subtenant  at  the  rent  reserved  in  the  sublease,  and 
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notified  the  lessees  that  he  would  hold  them  for  the  deficiency.  He  now  sues  for 
this  amount.  Held,  that  he  is  entitled  to  recover.  Slayton  v.  Jordan,  42 
Wash.  L.  Rep.  708  (Dist.  Col.). 

If  the  lessee  did  not,  in  fact,  consent  to  abandon  his  term,  there  was  un- 
doubtedly a  termination  by  forfeiture.  In  such  a  case,  the  tenant  is  not 
liable  for  future  rent.  Ex  parte  Houghton,  i  Lowell  (U.  S.)  554.  On  the 
assumption  apparently  made  by  the  court,  however,  that  there  was  an  aban- 
donment, the  great  majority  of  the  cases  would  agree  that  the  estate  was  not 
ended,  on  the  ground  that  there  is  no  surrender  when  notice  is  given  to  the 
tenant,  as  in  the  principal  case,  of  the  reletting  on  his  account.  Auer 
V.  Penn,  99  Pa.  370;  Oldewartel  v.  Wiesenfeld,  97  Md.  165,  54  Atl.  969; 
Brown  v.  Cairns,  107  la.  727,  77  N.  W.  478.  Contra,  Gray  v.  Kaufman,  etc. 
Co.,  162  N.  Y.  388,  56  N.  E.  903.  Cf.  Haycock  v.  Johnson,  97  Minn.  289,  106 
N.  W.  304.  Where  it  does  not  appear  that  notice  was  given,  however,  the 
authorities  almost  unanimously  hold  that  there  is  a  surrender.  Amory  v. 
Kanhoffsky,  117  Mass.  351;  Welcome  v.  Hess,  90  Cal.  507,  27  Pac.  369;  contra; 
Auer  V.  Hoffman,  132  Wis.  620,  112  N.  W.  1090.  On  principle  it  is  hard  to 
see  why  mere  notice  should  be  decisive.  The  contractual  theory  of  mitigation 
of  damages  has  no  application,  for  the  landlord  certainly  is  under  no  duty  to 
care  for  the  tenant's  property  in  the  leasehold,  and,  on  strict  theory,  he  has 
no  right  to  intermeddle  unless  authorized.  Accordingly,  if  the  landlord  relets 
without  the  express  or  implied  assent  of  the  tenant,  he  does  an  act  entirely  in- 
consistent with  the  continuance  of  the  original  lease.  Gray  v.  Kaufman,  etc.  Co., 
supra.  To  make  such  conduct  operate  as  a  surrender,  however,  fails  to  afford 
adequate  protection  to  the  landlord,  and  since  the  reletting  will  usually  be  for 
the  best  interests  of  the  tenant  as  well,  strong  practical  considerations  justify 
the  attitude  generally  taken  by  the- authorities.  The  principal  case  properly 
applies  this  doctrine  in  spite  of  the  provision  for  forfeiture  in  the  lease,  for 
that  was  inserted  for  the  landlord's  benefit  and  could  therefore  be  waived 
by  him.    Brown  v.  Cairns,  63  Kan.  584,  66  Pac.  639. 

Landlord  and  Tenant  —  Surrender  by  Operation  of  Law  —  Void 
Assignment  of  the  Original  Lease.  —  A  tenant  under  a  term  for  years  with 
his  landlord's  consent  assigned  his  lease  to  "  the  Merrimack  Building  Company," 
which  entered  into  possession  and  paid  rent.  There  was  no  law  under  which 
the  associates  could  have  incorporated  and  under  these  circumstances  the  law 
of  the  state  allowed  a  collateral  attack.  The  landlord  claimed  a  merger  of 
the  term  through  a  surrender  by  operation  of  law.  Held,  that  the  term  still 
remained  in  the  original  tenant,  but  that  an  equitable  interest  passed  to  the 
associates  of  the  company,  and  decreed  that  title  be  quieted  in  the  latter. 
Johnson  v.  Northern  Trust  Co.,  106  N.  E.  814  (Sup.  Ct.,  111.). 

For  a  discussion  of  the  place  of  intent  of  the  parties  in  the  law  of  surrenders 
by  operation  of  law,  see  Notes,  p.  313. 

Parent  and  Child  —  Parents'  Liability  for  Tort  of  Child  — 
Knowledge  of  Previous  Commission  of  Similar  Dangerous  Act.  —  The 
defendant's  minor  son  kicked  the  plaintiff,  another  infant,  and  injured  him. 
It  was  alleged  that  the  same  boy  had  kicked  the  plaintiff  on  a  previous  occa- 
sion, and  there  was  evidence  that  his  father  had  notice  of  this  fact.  At  the 
trial  the  jury  found  for  the  plaintiff.  Held,  that  the  defendant  was  not  liable 
whether  he  had  notice  or  not.  Corhy  v.  Foster,  29  Ont.  L.  R.  83  (Sup.  Ct.  Ont., 
App.  Div.). 

Under  the  civil  law  a  parent  is  liable  for  the  tort  of  his  minor  child.  Mer- 
rick, Civil  Code,  Louisiana,  §  2318;  Marionneaux  v.  Brugier,  35  La.  Ann. 
13.  But  at  common  law  the  general  rule  is  that  the  mere  relation  imposes  no 
such  liability  upon  the  parent.    Bassettv.  Riley,  131  Mo.  App.  676,  iii  S.  W. 
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596.  The  infants,  if  of  a  responsible  age,  are  themselves  liable  for  their  own 
torts.  See  Paul  v.  Hummel,  43  Mo.  119;  14  Harv.  L.  Rev.  71.  Irrespective 
of  the  parental  relationship,  of  course,  the  father  may  be  liable  on  the  prin- 
ciples of  agency.  Teagarden  v.  McLaughlin,  86  Ind.  476.  See  28  Harv.  L.  Rev. 
91.  Furthermore,  if  he  stands  by  and  does  not  restrain  the  child  from  doing 
the  act,  he  is  deemed  to  have  authorized  or  consented  to  it  and  is  liable. 
Beedy  v.  Reding,  16  Me.  362;  Hoverson  v.  Noker,  60  Wis.  511.  An  action  also 
lies  if  the  father's  own  negligence  was  a  proximate  cause  of  the  child's  doing 
the  injury,  as  where  he  gives  the  child  a  gun.  Meers  v.  McDowell,  no  Ky. 
926,  62  S.  W.  1013;  Thibodeau  v.  Cheff,  24  Ont.  L.  R.  214;  Johnson  v.  Glidden, 
II  S.  D.  237.  But  even  where  the  child  is  an  imbecile  there  is  no  liability  in 
the  absence  of  negligence.  Bollinger  v.  Rader,  153  N.  C.  488,  69  S.  E.  497. 
Similarly,  mere  notice  of  the  vicious  disposition  of  a  child  will  not  render  the 
parent  liable  for  its  assaults.  Paul  v.  Hummel,  supra.  See  Baker  v.  Haldeman, 
24  Mo.  219.  It  is  submitted,  therefore,  that  the  principal  case  is  correct  in 
basing  the  liabiHty  on  negligence,  and  in  refuting  the  contention  that  by 
analogy  to  animals  the  parent  was  liable  by  reason  of  scienter. 

Partnership  —  Retireaient  of  Partners  —  Liability  of  Nominal 
Partner  for  Injury  to  Invited  Person.  —  A  business  formerly  operated 
by  father  and  son  was  continued  after  the  father's  retirement,  and  with  his 
consent,  under  the  old  firm  name  of  "E.  Dieudonne  &  Son."  The  plaintiff, 
who  had  been  a  customer  prior  to  the  retirement  and  knew  nothing  of  it,  came 
to  the  firm's  shop  on  business  and  was  injured  by  the  negligence  of  an  employee. 
Held,  that  the  retired  partner  is  liable.  Jewison  v.  Dieudonne,  149  N.  W.  20 
(Minn.). 

A  person  who  holds  himself  out  as  a  partner  may  be  responsible,  under  some 
circumstances,  to  those  dealing  with  the  firm.  Stearns  v.  Haven,  14  Vt.  540. 
This  liability,  however,  depends  on  principles  of  estoppel  and  not  on  general 
grounds  of  policy.  Rogers  v.  Murray,  no  N.  Y.  658,  18  N.  E.  261.  Cf.  Poillon 
V.  Secor,  61  N.  Y.  456.  Accordingly,  if  the  person  dealing  with  the  firm  does 
not  know  of  the  holding  out  or  does  not  rely  on  it  in  so  dealing,  the  nominal 
partner  will  not  be  liable.  Thompson  v.  First  National  Bank  of  Toledo,  in 
U.  S.  529;  Wood  V.  Pennell,  51  Me.  52.  Contracts  made  with  the  ostensible 
firm  frequently  involve  this  reliance  on  the  partnership.  Rice  v.  Barrett, 
116  Mass.  312.  Tort  liabiUty,  on  the  other  hand,  ordinarily  arises  without 
reference  to  the  mental  attitude  of  the  injured  person,  and  the  basis  for  recov- 
ery against  the  nominal  partner  is,  therefore,  lacking.  Smith  v.  Bailey,  [1891] 
2  Q.  B.  403;  Shapard  v.  Hynes,  104  Fed.  449.  But  when  the  tort  arises  out  of 
a  relation  undertaken  in  reliance  on  the  holding  out,  the  necessary  elements 
of  estoppel  seem  to  be  present.  Maxwell  v.  Gibbs,  32  la.  32.  It  is  submitted 
that  this  same  principle  is  the  real  basis  of  liability  in  certain  cases  of  so-called 
"implied  invitation."  See  Holmes  v.  Drew,  151  Mass.  578.  Accordingly,  in 
the  principal  case,  if  in  fact  the  plaintiff  had  relied  on  the  representation 
that  the  retired  partner  was  still  a  member  of  the  firm,  in  entering  upon  the 
relation  of  invitee,  the  liability  would  have  been  properly  imposed.  But  inas- 
much as  the  facts  did  not  warrant  that  construction,  the  dissenting  judges 
rightly  refused  to  be  satisfied  with  anything  less  than  estoppel.  ' 

Police  Power  —  Interest  of  Public  Order  —  Validity  of  Statute 
Prohibiting  the  Use  of  Red  Flags  in  Parades.  —  Under  a  statute  pro- 
viding that  "no  red  or  black  flag  .  .  .  shall  be  carried  in  parade  within  this 
commonwealth,"  the  defendant  was  convicted  for  carrying  a  red  flag  in  the 
parade  of  a  Socialist  organization.  Held,  that  the  statute  is  constitutional. 
Commonwealth  v.  Karvonen,  106  N.  E.  556  (Mass.). 

Courts  cannot  protect  the  people  from  unwise  or  oppressive  legislation  ex- 
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cept  when  it  is  inconsistent  with  some  constitutional  provision  which  comes 
within  judicial  cognizance.  Cooley,  Constitutional  Limitations,  7  ed., 
p.  236.  An  enactment  of  the  legislature,  no  matter  how  freakish  in  nature, 
cannot  be  declared  void  by  the  courts  if  it  has  any  reasonable  bearing  upon 
the  protection  of  pubhc  health,  morals,  safety,  order  or  welfare.  Hammer 
V.  State,  173  Ind.  199,  89  N.  E.  850.  Moreover,  if  the  statute  has  a  direct 
relation  to  the  evil  sought  to  be  remedied,  it  is  not  fatal  that  it  may  affect 
those  innocent  of  the  evil  at  which  it  is  aimed.  United  States  ex  rel.  Turner 
V.  Williams,  194  U.  S.  279,  294.  The  regulation  of  street  parades  is,  of 
course,  within  the  police  power  of  the  state,  and  statutes  or  ordinances  on  the 
subject  will  be  sustained  unless  unreasonable,  or  outside  the  scope  of  the 
powers  delegated  to  the  municipality.  Commonwealth  v.  Plaisted,  148  Mass. 
375,  19  N.  E.  224.  C/.  Anderson  v.  City  of  Wellington,  40  Kan.  173,  19 
Pac.  719.  The  police  power,  however,  has  some  limits.  Thus  legislation 
making  it  a  crime  for  a  girl  under  twenty-one  to  enter  a  Chinese  restaurant, 
or  a  statute  requiring  horseshoers  to  pass  an  examination,  would  be  invalid. 
Opinion  of  the  Justices,  207  Mass.  601,  94  N.  E.  558;  Bessette  v.  People,  193 
111.  334,  62  N.  E.  215.  But  in  the  principal  case  it  would  seem  that  the 
carrying  of  a  red  flag  has  enough  of  a  connection  with  acts  of  disorder  to  war- 
rant the  enactment  of  the  statute  in  the  interest  of  public  order.  Opinions 
may  differ  as  to  its  policy,  but  if  there  is  dissatisfaction,  recourse  must  be  had 
to  the  legislature  and  not  to  the  courts. 

Powers  —  Appointment  to  Remainderman  —  Effect  of  Partial  Ap- 
pointment TO  Others  on  Right  to  Election.  —  The  testator  left  property  in 
trust  for  his  daughter  for  life,  then  to  such  persons  as  she  should  by  will  ap- 
point, and  in  default  of  such  last  will  to  be  distributed  as  if  she  had  died  in- 
testate. By  will  she  appointed  part  of  the  fund  for  the  payment  of  debts, 
and  the  balance  to  those  who  would  have  taken  on  default  of  appointment. 
These  appointees  now  seek  to  escape  payment  of  the  transfer  tax  by  electing 
to  take  under  the  original  will  instead  of  under  the  power.  Held,  that  they 
must  take  under  the  power.  Estate  of  Josephine  Slosson,  N.  Y.  L.  J.,  Nov.  5, 
1914  (Surr.  Ct.,  N.  Y.  County). 

Where  a  power  of  appointment  is  completely  exercised  in  favor  of  the  person 
who  would  take  in  default  of  appointment,  the  New  York  courts  have  held 
that  he  can  elect  to  take  under  the  will  instead  of  under  the  power.  Matter  of 
Lansing,  182  N.  Y.  238,  74  N.  E.  882;  Matter  of  Haggerty,  128  App.  Div.  479, 
112  N.  Y.  Supp.  1017.  The  argument  is  that,  while  there  has  been  at  least  a 
formal  exercise  of  the  power,  the  remainderman  takes  nothing  different  than 
he  would  have  had  under  the  original  will,  and  should  therefore  be  permitted 
to  elect  to  disregard  the  appointment.  Somewhat  analogous  is  the  case  where 
land  is  specifically  devised  to  the  heir.  There  the  law  has  been  that  the  worthier 
title  prevails  and  that  the  heir  takes  by  descent.  Sedgwick  v.  Minot,  6  Allen 
(Mass.)  171.  But  this  rule  has  been  changed  in  England  by  statute,  so  that 
the  heir  now  takes  by  devise.  3  &  4  Wm.  IV,  c.  106,  §  3.  A  doctrine  of  equal 
rigidity  concerning  appointments  to  remaindermen  may  well  be  preferable  to 
the  rule  allowing  an  election.  See  19  Harv.  L.  Rev.  139.  But  whatever 
their  comparative  merits,  the  principal  case  seems  to  set  an  arbitrary  limita- 
tion on  the  New  York  view.  For  where  the  donee  of  the  power  has  appointed 
in  part  to  others,  and  the  balance  to  those  who  take  on  default,  the  appointees 
who  are  remaindermen  take  just  what  they  would  have  received  had  the 
power  not  been  exercised  as  to  the  balance,  and  they  should  have  an  equal 
right  to  elect  to  take  under  the  original  will. 

-       QUASI-CONTRACTS  —  MONEY  PaID  UNDER  DURESS  OR  COMPULSION  OF  LaW 

—  Threat  of  Legal  Proceedings.  —  In  a  suit  to  recover  money  paid  under 
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duress,  the  declaration  alleged  that  the  defendant  had  installed  fixtures  in  a 
building  of  which  the  plaintiff  was  general  contractor,  that  the  defendant  had 
been  paid  the  full  price,  but  falsely  and  fraudulently  claimed  an  additional 
sum  for  extra  work  and  threatened  to  bring  a  replevin  suit  to  remove  the 
fixtures  unless  the  extra  sum  was  paid;  and  that  the  plaintiff  thereupon  paid 
this  demand  under  compulsion,  to  prevent  irreparable  injury.  Held,  that  the 
declaration  does  not  state  facts  sufiicient  to  constitute  a  cause  of  action. 
James  C.  McGuire  b'  Co.  v.  H.  G.  Vogel  Co.,  149  N.  Y.  Supp.  756  (App.  Div.). 
Money  paid  under  duress  is  recoverable  upon  the  equitable  doctrine  of 
unjust  enrichment,  so  long  as  there  is  enough  compulsion  to  negative  voluntary 
payment.  Koenig  v.  People's  Gas,  etc.  Co.,  153  111.  App.  432.  But  the  law 
will  not  lightly  undo  private  settlements  of  disputed  claims,  made  with  full 
knowledge  of  the  facts,  even  though  the  claim  proves  unfounded.  Pearl  v. 
Whitehouse,  52  N.  H.  254.  Ordinarily,  therefore,  money  paid  upon  a  threat  of 
legal  proceedings  may  not  be  recovered.  Weber  v.  Kirkendall,  44  Neb.  766, 
63  N.  W.  35.  If  the  threat  is  honestly  made,  and  presents  the  alternative  of 
paying  the  contested  claim  or  awaiting  a  court  adjudication,  a  party  will  not 
be  acting  under  compulsion  when  he  chooses  the  former.  Parker  v.  Lancaster y 
84  Me.  512,  24  Atl.  952.  New  Orleans  b°  N.  E.  R.  Co.  v.  Louisiana,  etc.  Co.,  109 
La.  13,  33  So.  51.  But  where  the  threat  is  made  in  bad  faith  by  one  having 
an  oppressive  advantage  of  position,  so  that  the  alternative  of  surrender  is 
irreparable  injury  or  immediate  hardship,  the  duress  is  sufficient  to  justify  a 
recovery  of  payments  made.  Sartwell  v.  Horton,  28  Vt.  370;  Swift  &  Co.  v. 
United  States,  in  U.  S.  22.  In  the  principal  case  the  parties  appear  to  have 
been  on  an  equal  footing,  and  in  spite  of  the  dishonesty  of  the  claim,  there 
seems  to  have  been  nothing  equivalent  to  compulsion  in  the  dealings  between 
them. 

Rescission  —  Rescission  for  Fraud  or  Mistake  —  Restoration  of 
Consideration  by  Rescinding  Party:  When  Excused.  —  A  purchased 
municipal  bonds  from  B  under  a  contract  induced  by  fraud  of  B.  He  paid  B 
approximately  one  quarter  of  the  price  in  stock  and  the  rest  in  cash.  After 
litigation,  A  was  able  to  collect  the  face  value  of  the  bonds  from  the  munici- 
pality, but  lost  the  interest.  The  stock  was  pledged  by  B  to  the  plaintiff, 
who  being  sued  by  A  and  B  for  the  stock  and  dividends,  brings  a  bill  of  inter- 
pleader. B  now  being  insolvent,  A  in  his  answer  demands  the  stock  and  divi- 
dends under  a  rescission  of  the  contract,  without  offering  to  return  the  value  of 
the  bonds.  Held,  that  A  may  recover.  Page  Belting  Co.  v.  F.  H.  Prince  & 
Co.,  91  Atl.  961  (N.  H.). 

For  a  discussion  of  the  principles  involved  and  of  the  necessity  in  general 
of  putting  the  defendant  in  statu  quo,  see  this  issue  of  the  Review,  p.  315. 

Torts  —  Unusual  Cases  of  Tort  Liability  —  Reimbursement  for 
Payment  made  under  Workmen's  Compensation  Acts.  —  An  employee, 
whose  master  had  accepted  the  optional  clause  of  an  employers'  liability  act, 
was  injured  in  the  course  of  his  employment  through  the  negligence  of  a  third 
person  not  a  fellow-servant.  The  employer,  who  was  compelled  by  the  act  to 
compensate  the  workman,  now  sues  the  negligent  third  person  to  recover  the 
payments  made  under  the  act.  Held,  that  he  cannot  recover.  Interstate  Tele- 
phone and  Telegraph  Co.  v.  Public  Service  Electric  Co.,  90  Atl.  1062  (N.  J.). 

For  a  discussion  of  this  case  on  principles  of  tort  liability,  and  in  view  of  the 
poHcy  of  the  workmen's  compensation  acts,  see  Notes,  p.  307. 

Trusts  —  Cestui' s  Interest  in  the  Res  —  Life  Tenant's  Right  to 
Actual  Income  from  Unauthorized  Investments.  —  The  testator  left 
property  in  trust  for  conversion  with  full  power  of  postponement,  and  directed 
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the  trustees  to  divide  "the  trust  premises  constituting  or  representing'*  the 
residuary  estate  into  certain  shares  and  to  pay  the  income  of  each  share  to  a 
tenant  for  Hfe  with  remainders  over.  The  estate  was  composed  of  both  au- 
thorized and  unauthorized  investments.  Held,  that  the  Hfe  tenants  should 
enjoy  the  actual  income  from  the  unauthorized  investments,  pending  conver- 
sion.   In  re  Godfree,  [1914]  2  Ch.  no. 

When  there  is  a  trust  for  the  benefit  of  life  tenants  and  remaindermen,  with  an 
express  provision  for  conversion  or  a  duty  to  convert  because  the  property  is 
not  properly  invested,  the  gross  fund  is  treated  as  converted  from  the  date  of 
the  testator's  death,  and  the  life  tenant  is  given  the  income  that  would  have 
been  earned,  had  the  money  then  been  properly  invested.  Edwards  v.  Edwards, 
183  Mass.  581, 67  N.  E.  658;  Brown  v.  Gellatly,  L.  R.  2  Ch.  App.  751.  The  courts 
aim  to  carry  out  the  will  of  the  testator,  however,  and  the  life  tenant  will  take 
the  actual  income  when  such  an  intention  appears.  In  re  Hubbuck,  [1896]  i  Ch. 
754.  Some  jurisdictions  deduce  such  an  intention  from  the  absence  of  a  direc- 
tion to  convert.  Heighe  v.  Littig,  63  Md.  301.  See  Patterson  v.  Vivian,  63 
N.  Y.  Misc.  389,  399,  117  N.  Y.  Supp.  504,  510.  But  the  better  rule  pre- 
sumes from  the  gift  to  life  tenants  and  remaindermen  that  the  testator 
intended  each  to  receive  equal  benefits,  and  therefore  requires  conversion  un- 
less some  positive  indication  appears  that  the  property  was  to  be  enjoyed  in 
specie.  Porter  v.  Baddeley,  5  Ch.  D.  542.  See  Perry,  Trusts,  6  ed.,  p.  900. 
The  English  courts,  however,  seem  to  except  income-producing  land  from 
this  rule.  In  re  Oliver,  [1908]  2  Ch.  74.  They  also  distinguish  cases  where  there 
is  an  express  power  given  to  trustees  to  convert  the  estate  or  not  at  their 
absolute  discretion.  Yntes  v.  Yates,  28  Beav.  637;  In  re  Pitcairn,  [1896]  2  Ch. 
199.  The  principal  case  deserves  criticism,  in  that  it  further  impairs  the 
general  rule,  and  finds  an  intention  that  the  property  be  enjoyed  in  specie,  by 
a  strained  construction  of  the  words  "constituting  or  representing." 

Trusts  —  Creation  and  Validity  —  Reservation  of  Power  to  Revoke: 
Liability  to  Transfer  Tax.  —  A  donor  executed  a  deed  conveying  prop- 
erty to  a  trustee  on  certain  trusts,  reserving  an  absolute  power  to  amend  or 
revoke  the  trust.  A  statute  provided  that  transfers  of  property  "by  deed 
made  in  contemplation  of  the  death  of  the  grantor  or  intended  to  take  effect  in 
possession  at  or  after  such  death"  should  be  subject  to  a  transfer  tax.  Consol. 
Laws  N.  Y.,  Tax  Law,  §  220,  subd.  4.  Held,  that  the  trust  fund  is  subject  to  a 
tax  on  the  death  of  the  donor.  In  re  Hoyt's  Estate,  86  N.  Y.  Misc.  696,  149 
N.  Y.  Supp.  91. 

The  court  imposes  the  tax  on  the  ground  that  the  transfer  was  "intended  to 
take  effect  in  possession  at  or  after  the  donor's  death."  If  this  means  that  no 
trust  was  created  until  that  time,  the  gift  would  be  invalid  as  a  testamentary 
disposition.  McEvoy  v.  Boston  Five  Cents  Savings  Bank,  201  Mass.  50,  87  N.  E. 
465;  Nicklas  V.  Parker,  71  N.  J.  Eq.  777,  71  Atl.  1135.  That  this  is  a  difficulty 
however  which  does  not  appeal  very  strongly  to  the  New  York  courts  is 
apparent  from  their  doctrine  of  "tentative  trusts."  Matter  of  Totten,  179 
N.  Y.  112,  71  N.  E.  748.  It  is  clear,  moreover,  that  the  mere  reservation  of 
a  power  to  revoke  did  not  invalidate  the  trust  under  the  Statute  of  Wills.  Van 
Cott  V.  Prentice,  104  N.  Y.  45,  10  N.  E.  257;  Kelly  v.  Parker,  181  111.  49,  54 
N.  E.  615.  But  it  is  still  open  to  the  court  to  hold  that  the  power  to  revoke 
shows  such  an  intention  to  evade  the  inheritance  tax  that  the  trust  is  a  testa- 
mentary disposition  under  the  transfer  tax  laws.  Matter  of  Bostwick,  160 
N.  Y.  489,  55  N.  E.  208.  It  might  have  been  a  more  satisfactory  ground  of 
decision  to  construe  "in  contemplation  of  death"  to  include  gifts  ma.de  inter 
vivos  with  an  intent  to  escape  the  tax.  Earlier  New  York  cases,  however,  seem 
to  exclude  such  an  interpretation  of  the  statute.  Matter  of  Spatdding,  49  App. 
Div.  541,  63  N.  Y.  Supp.  694  (afif'd,  163  N.  Y.  607,  57  N.  E.  1124);  Matter  oj 
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Mahlstedt,  67  App.  Div.  176,  73  N.  Y.  Supp.  818  (aff'd,  171  N.  Y.  652,  63 
N.  E.  1 1 19).  Whatever  line  of  reasoning  be  adopted,  the  principal  case  reaches 
a  result  which  seems  essential  in  order  to  prevent  wholesale  evasions  of  the 
tax- 

Trusts  —  Powers  and  Obligations  of  Trustee  —  Investment  of 
Trust  Funds  in  Participating  Mortgage  in  Trustee's  Name.  —  A  trust 
company  invested  the  funds  of  several  unrelated  trusts  in  one  mortgage, 
which  it  took  in  its  own  name,  without  any  indication  of  the  trust.  Accurate 
accounts  of  the  shares  contributed  by  the  various  funds  were  kept,  the  security 
was  ample,  and  the  company  could  liquidate  the  investment  of  any  of  the  funds 
at  any  time.  Held,  that  the  participating  mortgage  in  the  name  of  the  trustee 
is  improper.  In  re  Union  Trust  Co.  of  New  York,  149  N.  Y.  Supp.  324  (Surr. 
Ct.,  King's  County). 

The  case  is  clearly  right  in  holding  that  the  investment  in  the  trustee's  own 
name  was  improper.  Corya  v.  Corya,  119  Ind.  593,  22  N.  E.  3;  In  re  Arguello, 
97  Cal.  196,  31  Pac.  937.  The  court  also  fully  appreciated  the  dangers  in- 
herent in  the  mingling  of  the  funds  of  different  trusts  in  participating  mort- 
gages, but  felt  constrained  by  authority  to  uphold  that  feature  of  the  invest- 
ment because  of  its  practical  advantages.  See  Chesterman  v.  Eyland,  81  N.  Y. 
398;  Barry  v.  Lambert,  98  N.  Y.  300;  Graver's  Appeal,  50  Pa.  189.  The  weight 
of  authority,  however,  forbids  the  investment  of  trust  moneys  in  contributing 
mortgages,  which  deprive  the  trustee  of  control  of  the  fund,  and  involve  the 
beneficiaries'  rights  with  those  of  strangers.  Webb  v.  Jonas,  39  Ch.  D.  660. 
It  has  also  been  held  improper  for  a  trustee  to  invest  the  funds  of  several  un- 
related trusts  in  a  common  or  participating  mortgage.  McCullough's  Ex- 
ecutors V.  McCullough,  44  N.  J.  Eq.  313, 14  Atl.  642.  On  principle,  this  attitude 
appears  correct,  for  while  the  trustee  retains  control  of  the  whole  security, 
as  he  does  not  in  the  case  of  a  contributing  mortgage,  he  is  nevertheless  sub- 
ject to  conflicting  duties  to  the  several  cestuis.  There  is  also  the  constant  danger 
of  complications  from  the  appointment  of  a  new  trustee  for  some  of  the  funds, 
so  that  the  system  on  the  whole,  in  spite  of  its  advantages  in  a  given  case, 
does  not  seem  to  merit  judicial  approval. 

War  —  Prize  —  Capture  of  Vessel  Transferred  to  Domestic  Cor- 
poration Composed  of  Alien  Enemies.  —  Two  vessels  of  German  registry, 
owned  by  a  German  company,  while  en  route  from  Hamburg  to  London,  were 
sold  by  telegraph  on  August  i  to  an  English  corporation  controlled  by  the 
stockholders  of  the  German  company.  On  August  5,  the  day  after  the 
declaration  of  war,  the  vessels  arrived  at  an  EngHsh  port,  still  flying  the  Ger- 
man flag,  and  were  there  seized  as  prizes.  In  a  suit  for  their  detention,  the 
English  corporation  put  in  a  claim  that  the  transfer  of  ownership  invalidated 
the  seizure.  Held,  that  the  claim  should  be  dismissed.  The  Tommi  and 
The  Rothersand,  59  Sol.  J.  26  (Prize  Court). 

It  is  settled  that  all  transfers  of  ownership  in  transitu  are  void  when  made 
during  or  in  contemplation  of  hostihties,  in  order  to  avoid  capture.  The  Jan 
Frederick,  5  C.  Rob.  128;  see  The  Ann  Green,  i  Gall.  (U.  S.)  274,  291.  See 
also  28  Harv.  L.  Rev.  188, 190.  Moreover,  the  German  registry  and  flag  are 
conclusive  against  the  claimant.  The  Danckebaar  Afrikaan,  i  C.  Rob.  107, 
113.  See  Declaration  of  London,  art.  57;  28  Harv.  L.  Rev.  217.  The  court 
further  suggests  that  in  spite  of  the  formal  transfer,  the  vessels  might  still  be 
considered  as  German-owned  because  the  English  corporation  was  in  reality 
substantially  identical  with  the  German  company.  It  is  possible  that  the 
intimation  of  the  court  was  broader,  and  meant  to  imply  that  prize  law  might 
disregard  the  corporate  fiction  wherever  the  shareholders  were  ahen  enemies. 
The  point,  however,  has  never  been  decided,  probably  because  the  seizure  has 
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always  been  justifiable  on  other  grounds,  as  in  the  principal  case.  For  pur- 
poses of  municipal  law,  the  corporate  fiction  has  been  respected  and  the  ves- 
sels of  an  English  corporation  composed  of  alien  stockholders  have  been  held 
entitled  to  British  registry.  The  Queen  v.  Arnaud,  i6  L.  J.  Q.  B.  n.  s.  50. 
Similarly  it  has  just  been  held  that  an  English  corporation,  composed  almost 
entirely  of  alien  enemies,  can  sue  in  the  English  courts.  Continental  Tyre  &" 
Rubber  Co.  v.  Thomas  Tilly,  Ltd.,  138  L.  T.  J.  83.  It  is  submitted  that  the 
prize  court  should  likewise  refuse  to  disregard  the  corporate  fiction  as  to  ves- 
sels owned  by  such  a  corporation.  It  involves  no  disregard  of  the  fiction, 
however,  to  inquire  who  the  stockholders  are,  and  a  rule  of  prize  that  vessels 
owned  by  corporations  so  constituted  should  be  subject  to  capture,  might 
well  be  adopted. 

Warehousemen  —  Warehouse  Receipts  —  Liability  for  Fraudulent 
Issuance  by  Agent:  Effect  of  Uniform  Warehouse  Receipts  Act.  — 
The  general  manager  of  a  warehouse,  who  had  no  authority  to  issue  receipts 
except  upon  receiving  goods,  issued  and  sold  to  the  plaintiff  warehouse  re- 
ceipts for  goods  which  in  fact  had  never  been  received.  The  plaintiff  now 
sues  the  warehouseman  for  non-delivery  of  the  goods.  Held,  that  he  cannot 
recover.  Rosenberg  v.  National  Dock  &  Storage  Co.,  218  Mass.  518,  106  N.  E. 
171. 

There  has  been  great  conflict  of  authority  concerning  the  liability  of  ware- 
housemen upon  warehouse  receipts  issued  by  agents,  without  specific  authority, 
for  goods  which  have  never  been  received.  See  Williston,  Sales,  §  419. 
Previous  to  its  adoption  of  the  Uniform  Warehouse  Receipts  Act,  Massa- 
chusetts took  the  view  that  the  warehouseman  was  not  liable,  on  the  ground 
that  the  agent  acted  outside  the  scope  of  his  employment.  Sears  v.  Wingate, 
3  Allen  (Mass.)  103.  Section  20  of  the  uniform  law,  however,  provides  that 
^'a  warehouseman  shall  be  liable  to  the  holder  of  a  receipt  for  damages  caused 
by  the  non-existence  of  the  goods."  Mass.  Stat.  1907,  c.  582,  §  21.  See 
Mohun,  Warehousemen,  2  ed.,  p.  7.  The  principal  case  decides  that  this 
provision  has  made  no  change  in  the  law.  It  seems  impossible  to  quarrel  with 
this  conclusion,  no  matter  what  one  may  think  of  the  soundness  of  the  posi- 
tion previously  taken.  The  statute  was  not  intended  to  alter  the  several 
rules  of  agency  conceived  to  be  applicable  to  the  case.  Its  words  receive 
their  full  meaning  as  a  definition  of  the  warehouseman's  liability  when  a  re- 
ceipt is  issued  with  authority.  To  the  purchaser  of  a  receipt  fraudulently 
issued  by  an  agent  the  statute  gives  no  additional  protection,  for  he  is  not 
even  a  "holder  of  a  receipt"  within  the  meaning  of  §  58  of  the  uniform  law. 

Wills  —  Construction  —  Condition  for  Forfeiture  in  Case  of 
Contest  by  Legatee.  —  A  testator  provided  in  his  will  that  if  any  person 
named  in  the  will  should  dispute  its  validity,  his  legacy  should  fall  into  the 
residue.  A  legatee  unsuccessfully  attempted  without  reasonable  grounds  to 
probate  an  invalid  will.  She  now  petitions  for  payment  of  the  legacy.  Held, 
that  the  legacy  is  forfeited.  In  re  Kirkholder's  Estate,  149  N.  Y.  Supp.  87 
(Surr.  Ct.,  Erie  County). 

The  American  authorities  in  regard  to  conditions  providing  for  the  forfeiture 
of  the  gift  to  a  beneficiary  who  contests  the  will,  tend  to  discard  any  require- 
ment of  a  gift  over,  and  to  make  no  distinction  between  real  and  personal 
property.  See  2  Redfield,  Wills,*  298;  25  Harv.  L.  Rev.  745.  But  the  valid- 
ity of  such  conditions  is  still  much  in  dispute.  On  this  broader  question,  some 
jurisdictions  hold  that  even  a  contest  on  reasonable  grounds  works  a  forfeiture. 
Smithsonian  Institute  v.  Meech,  169  U.  S.  398;  In  re  Miller^ s  Estate,  156  Cal. 
119,  103  Pac.  842;  Moran  v.  Moran,  144  la.  451,  123  N.  W.  202.  Others, 
however,  will  not  permit  a  reasonable  contest  to  forfeit  the  gift,  because  of 
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the  public  policy  against  affording  protection  to  possible  fraud,  coercion,  or 
forgery.  Friend's  Estate,  209  Pa.  442,  58  Atl.  853;  Rouse  v.  Branch,  91  S.  C. 
Ill,  74  S.  E.  113.  See  Chew's  Appeal,  45  Pa.  228,  232.  This  policy  appears  to 
exist,  and  wherever  possible  conditions  should  be  construed  to  apply  only 
to  unreasonable  contests.  If,  however,  a  condition  seems  clearly  intended  to 
apply  to  all  contests,  it  is  submitted  that  it  must  be  held  entirely  inoperative. 
It  is  true  as  a  general  proposition  that  where  the  testator's  intention  cannot 
operate  to  its  full  extent,  it  should  take  effect  as  far  as  possible.  2  Jarman, 
Wills,  6  Eng.  ed.,  p.  2212.  But  this  is  subject  to  the  qualification  that  the  pro- 
visions introduced  by  the  testator  cannot  be  remoulded  by  the  court.  If  an 
inseparable  provision  is  void  as  a  whole,  no  single  part  of  it  will  be  enforced 
separately.  Root  v.  Stuyvesant,  18  Wend.  (N.  Y.)  257,  310;  Leake  v.  Robinson, 
2  Mer.  363,  390;  Ker  v.  Hamilton,  6  Vict.  L.  R.  Eq.  172.  See  9  Harv.  L.  Rev. 
242.  Cf.  Edgerley  v.  Barker,  66  N.  H.  434,  31  Atl.  900.  A  condition  still 
broad  enough  to  cover  all  contests,  after  the  limit  of  construction  has  been 
reached,  would  appear  to  fall  within  the  principle  of  these  cases. 
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American  Contributions  to  Jurisprudence.  —  In  the  field  of  jurisprudence 
we  have  until  very  recently  drawn  our  ideas  from  abroad.  Not  only  that,  but 
we  have  imported  such  foreign  ideas  as  finished  products  and  attempted  very 
little  creative  adaptation  to  our  own  needs.  In  the  beginning  the  civilians, 
by  way  of  France  and  England,  supplied  our  juristic  market.  More  recently 
we  have  drawn  on  Germany.  This  indiscriminate  importation  of  foreign  ideas 
is  but  natural  so  long  as  we  did  not  vigorously  realize  that  a  philosophy  of  law 
is  the  practical  concern  of  lawyers,  because  some  philosophy,  consciously  or 
unconsciously,  underlies  the  administration  of  every  legal  system.  Once  this 
is  realized  the  largest  impulse  is  given  to  an  endeavor  to  work  out  a  philosophy 
of  law  from  the  mass  of  our  own  jural  material,  in  the  light  of  our  own  history, 
designed  for  our  own  particular  needs.  Of  course,  this  involves  drawing  on 
the  experience  of  other  countries  and  other  systems  of  laws  in  so  far  as  the 
administration  of  law  everywhere  is  an  expression  of  the  ideal  of  justice.  This 
is  so  particularly  in  the  present  day  interdependence  of  the  world.  But  the 
conscious  pursuit  of  a  native  philosophy  of  law,  by  an  intensive  regard  for  dif- 
ferences of  time  and  place  and  circumstance,  will  avoid  the  dangers  of  mechan- 
ical uniformity  and  the  inadequacies  of  an  aspiring  but  not  all-inclusive  inter- 
nationalism. 

Such  a  philosophic  movement  is  taking  a  decided  part  in  the  present  re- 
adjustment of  our  legal  system,  and  to  a  promising  degree  it  is  manifesting 
itself  in  the  practical,  everyday  decisions  of  our  courts  throughout  the  whole 
field  of  law,  —  criminal  law,  property  law,  torts,  public  service  law,  constitu- 
tional law.  Not  only  our  own  legal  thinking,  however,  is  it  affecting.  It  is  a 
matter  of  profound  significance  in  the  juristic  history  of  this  country  that  we 
are  actually  beginning  to  export  ideas.  A  very  striking  acknowledgment  of 
this  fact  has  recently  been  made  by  a  distinguished  German  jurist.  Professor 
Rudolf  Leonhard,  in  a  review  of  several  essays  of  Professor  Roscoe  Pound 
(Archiv  fUr  Rechts-  und  Wirtschaftsphilosophie,  Band  VIII,  Heft  i).  This  fol- 
lows closely  on  Professor  Leonhard's  translation  of  Holmes's  Common  Law. 
These  articles  by  Professor  Pound  ^  are  chapters  from  his  forthcoming  work 

^  Justice  According  To  Law,  — 13  Col.  L.  Rev.  696;  14  ib.  i,  103. 
The  End  of  the  Law  as  Developed  in  Legal  Rules  and  Doctrines,  27  Harv.  L.  Rev. 
195- 
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on  Sociological  Jurisprudence  which  is  eagerly  awaited.  As  a  penetrating  sur- 
vey of  the  contribution  America  has  made  through  Professor  Pound,  a  trans- 
lation of  Professor  Leonhard's  critique  cannot  fail  to  interest  the  profession. 
After  an  introductory  word,  Professor  Leonhard  proceeds  as  follows: 

"These  essays  afford  a  valuable  foundation  for  a  supranational,  or  rather 
bird's-eye  comparison  of  modes  of  thought  which  either  repeat  themselves  in 
the  legal  system  of  different  nations  or  are  differentiated  from  one  another 
because  of  differences  in  their  conditions  of  life.  Such  a  comparative  method 
involves  not  merely  a  reciprocal  exchange  and  an  approach  toward  future 
unity;  it  also  arouses  the  consciousness  that  a  sense  of  spiritual  kinship  has 
already  been  achieved  through  the  course  of  history. 

"Just  as  in  each  country  the  history  of  the  law  and  the  existing  legal  system 
are  juxtaposed,  so  we  may  compare  the  historical  development  of  different 
legal  systems  with  a  supranational  system  of  law,  which  would  afford  a  survey 
of  the  main  forms  of  the  separate  legal  systems.  In  both  these  branches  of 
investigation  the  writer  has  sketched  a  program  in  bold  and  keen  strokes,  the 
detailed  execution  of  which  may  well  entice  all  who  desire  to  build  a  general 
jurisprudence  on  the  solid  foundation  of  experience  and  not  to  derive  it  from 
a  priori  principles.  The  author  deals  with  comparative  legal  history  in  the 
Review  of  his  own  university,  with  comparative  juristic  philosophy,  in  the 
Columbia  Law  Review.  Along  these  lines  more  is  promised  us,  but  what  he 
has  already  furnished  is  an  entirety  worthy  of  attention. 

"As  a  point  of  departure  let  us  take  the  related  conclusions  of  both  essays, 
for  they  concern  two  tendencies  which  recently  have  become  very  active  with 
us:  sociological  jurisprudence  and  the  school  of  judicial  freedom  (Jreies  Recht). 
With  us,  at  times,  both  are  mentioned  in  the  same  breath,  as,  for  instance,  by 
Oertmann,  in  his  Rechtsordnung  und  VerkehrssiUe.  It  is  interesting  therefore 
to  note  how  sharply  Pound  differentiates  them.  He  praises  one  and  com- 
bats the  other.  In  this  result  his  philosophic  analysis  harmonizes  with  his 
historical  analysis. 

"The  latter  finds  strong  support  in  Jhering,  who  enjoys  much  authority  in 
America.  The  very  name  given  to  his  treatise,  'End  of  Law,'  shows  this.  On 
the  other  hand,  Pound  does  not  dwell  on  the  many  individual  purposes  which 
give  law  its  manifold  content.  He  confines  himself  to  the  dominant  ultimate 
purpose  which  gives  to  law,  in  its  various  stages  of  development,  its  charac- 
teristic feature.  He  therefore  seeks  a  history  of  this  ultimate  purpose;  the 
shifting  change  in  this  purpose  being  his  point  of  departure.  In  this  investi- 
gation he  does  not  confine  himself  to  the  law  of  any  one  people.  On  the  con- 
trary, like  unto  the  eagle  hovering  above  the  clouds,  he  scans  the  various  juristic 
developments  of  all  civilized  nations  in  order  to  ascertain,  through  a  compara- 
tive legal  history,  the  common  laws  of  evolution.  He  draws  a  particularly 
close  parallel  between  the  Roman  and  the  English  law  in  which,  as  I  believe, 
similarities  undiily  tend  to  overshadow  differences. 

The  development  of  the  legal  system  discloses  five  stages:  archaic  law,  strict 
law,  equitable  and  natural  law,  the  maturity  of  the  law,  and  finally  the  social- 
ization of  law,  which  is  described  with  some  reliance  on  Jhering.  Peace  at  any 
price  enforced  through  unlimited  judicial  discretion  is  the  purpose  of  archaic 
law.  In  the  second  period,  formalism  reigns  as  the  guardian  of  liberty  (follow- 
ing Jhering).  In  the  third  period,  a  reaction  sets  in  against  formahsm  in  the 
direction  of  equity  and  moraUty.  The  maturity  of  the  law  aims  at  certainty  and 
equality  by  applying  a  system  of  concepts.  Finally,  in  the  present  period,  the 
social  interest  back  of  each  right  is  sought  to,  be  ascertained  in  order  that  the  end 
of  the  law  may  be  founded  not  merely  on  moral  considerations,  as  in  the 
period  of  equity,  but  likewise  upon  social  and  political  considerations.  This 
is  illustrated  by  numerous  examples. 

"That  there  is  danger  that  this  new  sociological  mode  of  thought  may  have 
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a  disproportionate  influence  compared  with  the  traditional  element  of  the  law 
is  the  subject  of  the  essay  in  the  Columbia  Law  Review.  'Justice  without 
law'  and  'justice  according  to  law'  are  contrasted  as  the  two  main  forms  in 
legal  administration.  Law  in  the  sense  here  used  means  the  customary  tra- 
ditional law  as  the  antithesis  of  the  undefined  ^wj  incertum.  Having  regard  to 
the  theory  of  the  separation  of  powers,  the  essay  considers  three  possibilities: 
administration  of  justice  by  the  legislature,  by  the  executive,  and  by  a  pro- 
fessional judiciary.  By  a  wealth  of  examples,  drawn  from  American  and  Eng- 
lish legal  history,  the  advantages  of  a  professional  judiciary  are  maintained 
against  certain  modern  tendencies.  Pound  fears  an  undue  dominance  of  the 
newer  social  sciences  over  the  traditional  basis  of  our  social  order,  which  leads 
him  to  conclude  that  the  socialization  of  the  law  must  be  attained  through  a 
study  of  the  underlying  problems  and  not  through  a  relapse  to  justice  without 
law,  in  other  words,  an  administration  of  'law'  without  certainty. 

"  Pound  notes  acutely  that  this  is  a  danger  peculiar  to  America  and  England, 
and  it  does  not  prevail  to  any  such  degree  on  the  continent.  'Whereas  we  say 
a  rule  is  law  because  the  courts  apply  it  in  the  decision  of  causes,  they  say  on 
the  Continent  that  the  courts  apply  the  rule  in  the  decision  of  causes  because 
it  is  law.' 

"In  this  he  touches  the  dividing  line  for  a  fundamental  differentiation, 
founded  on  legal  history.  Between  the  fourth  and  fifth  stages,  —  those  of  the 
maturity  of  the  law  and  its  socialization,  —  there  is  an  intermediate  stage  for 
the  Continent  which  has  been  spared  both  England  and  America,  a  stage  of 
codification,  the  thoroughgoing  transformation  of  the  law  formulated  in  doc- 
trinal writings  and  reports  into  comprehensive  codes.  These  constituted  an 
effective  dam  against  the  strongest  currents  of  socialization,  such  as  are  not 
afforded  by  the  authoritative  decisions  in  England  and  America,  because  these 
may  be  overruled.  In  the  earlier  and  undeveloped  days  of  social  sciences  the. 
•danger  was  not  so  much  felt.  It  is  true  the  law  has  been  sociologic  at  every 
stage  of  its  development.  For  on  reflection  it  must  be  clear  that  the  whole 
history  of  law  is  nothing  but  a  continuous  process  of  socialization,  that  is,  an 
eternal  adaptation  to  changing  conditions.  The  pace,  the  emphasis,  however, 
has  become  quite  different  since  the  end  of  law  is  the  subject  of  systematic 
criticism  both  by  scholars  and  the  daily  press.  The  amount  of  well-founded 
dissatisfaction  which  we  produce  was  not  dreamt  of  in  the  past.  That  we 
yield  to  such  dissatisfaction  is  undoubtedly  a  step  forward,  but  a  step  that  is 
beginning  to  get  uncomfortable.  Radical  socialistic  tendencies  have  appeared 
rather  )ate  in  America,  but  they  are  beginning  to  arouse  very  serious  concern. 
Thus  the  late  American  ambassador  to  Berlin,  David  Jayne  Hill,  notes  that 
formerly  people  were  apt  to  regard  legal  institutions  as  a  fixed  Newtonian 
planetary  system,  while  now  it  is  regarded  as  a  continuous  process  of  Darwinian 
development  without,  however,  granting  to  the  law  the  deliberate  development 
of  Darwin's  evolution  (see  'Taking  Soundings,'  by  David  Jayne  Hill,  North 
American  Review,  May,  191/1).  However,  one  cannot  wave  aside  the  pressure 
of  ameliorating  change  which  has  its  source  in  the  sociological  thought  of  our 
day.  With  us  it  drives  toward  a  certain  'unshackling'  of  jurisprudence;  in 
other  words,  a  freer  treatment  of  the  traditional  material.  Perhaps  in  Eng- 
land and  America  it  will  so  far  affect  usage  that  they  will  finally  overcome  their 
inherited  dislike  of  codes  in  order  to  erect  some  sort  of  dam  for  the  protection 
of  the  traditional  elements  of  the  law.  Very  likely,  however,  such  codes  will 
there  be  very  sparing  in  the  use  of  definite  rules  and  will  permit  of  considerable 
flexibility  in  application.  If  this  should  come  to  pass,  the  two  great  juristic 
branches  of  European  civilization,  —  the  Anglo-American  and  the  continental 
European,  —  will  be  compelled  to  meet  one  another  half  way.  In  any  case 
one  can  learn  much  from  the  other.  Pound's  stimulating  essays  certainly  dem- 
onstrate that."  F.  F. 
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Cases  on  Constitutional  Law.    By  James  Parker  Hall.    St.  Paul:   West 
Publishing  Company.    1913.    pp.  xxxii,  1452. 

This  is  a  large  volume,  and  its  pages  are  crowded  with  matter.  The  cases 
deemed  worthy  of  full  presentation  are  placed  in  the  text,  with  statements  of 
facts,  —  usually  rewritten,  —  without  arguments  of  counsel,  and  with  liberal  ex- 
tracts from  the  opinions.  The  cases  thus  presented  number  about  two  hundred 
and  twenty-four.  The  text  further  presents  many  more  cases  in  an  abbre- 
viated form  which  includes  extracts  from  opinions  and,  when  necessary,  a 
short  indication  of  the  questions.  Still  more  cases  are  found  in  the  foot- 
notes, usually  with  indications  of  the  questions,  and  frequently  with  quota- 
tions. Besides  giving  citations,  the  footnotes  sometimes  give  the  editor's 
statements  of  propositions  of  law.  The  result  is  that  the  text  and  notes  taken 
together  cover  the  subject  well. 

The  volume  is  divided  into  forty-eight  subdivisions,  which  are  grouped  in 
twenty  chapters.  Within  each  subdivision  the  cases  are  arranged  not  in  a 
chronological  order,  but  in  an  order  intended  to  emphasize  their  logical  relation. 

Obviously  this  is  a  volume  upon  which  great  labor  has  been  spent;  and 
as  the  making  of  a  case-book  is  sometimes,  properly  enough,  a  thankless  task, 
it  is  pleasant  to  be  able  to  say  that  here  is  a  piece  of  work  which  will  be  found 
useful  by  any  person  who  takes  a  scholarly  interest  in  Constitutional  Law. 

E.  w. 


The  Doctrine  of  Judicial  Review.     By  Edwin  S.  Corwin.     Princeton: 
Princeton  University  Press.    19 14.    pp.  vii,  177. 

This  volume  consists  of  five  essays  entitled:  ^^Marbury  v.  Madison  and  the 
Doctrine  of  Judicial  Review";  "We  the  People";  "The  Peletiah  Webster 
Myth";  "The  Dred  Scott  Decision";  and  "Some  Possibilities  in  the  Way  of 
Treaty-Making."  These  topics  are  obviously  interesting  to  lawyers;  but  the 
volume  is  not  peculiarly  addressed  to  them,  for,  as  the  author  is  a  professor 
of  history,  the  point  of  view  is  historical  and  not  legal.  The  author's  researches 
into  the  history  of  what  he  calls  the  "doctrine  of  judicial  review,"  —  that  is 
to  say,  the  power  and  duty  of  a  court  to  disregard  ultra  vires  legislative  acts,  — 
have  resulted  in  gathering  citations  which  the  scholarly  lawyer  will  appreci- 
ate (pp.  65-78).  The  puncturing  of  what  the  author  well  terms  "the  Peletiah 
Webster  Myth"  is  also  a  good  deed.  Here  and  there  are  passages  somewhat 
shocking  to  a  lawyer.  One  example  is  a  distinctly  non-professional  use  of  the 
word  dictum  (p.  134).  Another  is  the  rather  disrespectful  explanation  of 
the  opinion  of  the  Supreme  Court  of  the  United  States  in  Marbury  v.  Madison 
(pp.  9-10).  Indeed  the  judicious  lawyer  will  find  in  many  places  reason  to 
indulge  in  the  philosophical  reflection  that  if  lawyers  do  not  write  the  history 
of  law  for  themselves,  they  have  little  right  to  object  to  what  is  being  done 
by  those  who,  being  primarily  interested  in  history  or  in  the  science  of  govern- 
ment, lay  upon  law  and  its  history  somewhat  unsanctified  hands.  e.  w. 


A  Treatise  on  Attorneys  at  Law.  Volumes  I  and  II.  By  the  late  Edward 
M.  Thornton.  Northport,  N.  Y.:  Edward  Thompson  Company.  1914. 
pp.  cclxxx,  1499. 

This  is  a  laborious  work,  full  of  curious  learning  about  lawyers  and  equally 
full  of  cases  involving  their  rights  and  liabilities.  A  mere  catalogue  of  the 
chapters  will  show  the  various  and  miscellaneous  character  of  the  subjects 
treated,  —  all  strung  upon  the  thread,  attorney:  admission  to  practice;  tax- 
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ation  of  attorneys;  unauthorized  practice;  privileges,  exemptions,  disabilities; 
libel  and  slander;  assignment  of  counsel  by  the  court;  amicus  curiae;  privi- 
leged communications;  relation  of  attorney  and  client;  substitution  of  at- 
torneys; imputed  notice  and  knowledge;  dealings  between  attorney  and 
client  acquiring  adverse  interests;  representing  conflicting  interests;  law 
partnerships;  attorneys  as  witnesses;  admissions  by  attorneys  as  evidence; 
scope  of  attorney's  authority;  delegation  of  authority;  ratification  of  un- 
authorized acts;  authority  to  compromise  or  release;  authority  to  appear  for 
litigants;  authority  in  conducting  litigation;  liability  generally;  Hability  for 
negligence;  enforcement  of  liability;  advice  of  counsel;  champerty,  barratry 
and  maintenance;  right  to  compensation;  contracts  for  compensation;  amount, 
retention  and  allowance  of  compensation;  taxable  costs  and  expenses; 
actions  to  recover  compensation;  liens  generally;  rights  and  property 
affected  by  lien;  settlement,  dismissal,  substitution,  assignment  and  set-off 
as  affecting  lien  rights;  enforcement  of  liens;  prosecuting  attorneys;  attorney- 
general;  suspension  and  disbarment  generally;  grounds  for  disbarment; 
procedure,  judgment  and  punishment;  review  of  disbarment  proceedifngs; 
reinstatement. 

That  every  one  of  these  numerous  subjects  should  be  treated  fully  is  not  to 
be  expected.  The  first  portion  of  the  work,  especially,  is  a  scrappy  and  im- 
perfect smnmary  of  facts,  learned  from  secondary  sources;  and  the  author's 
tendency  to  state  a  fact  or  practice  as  generally  true,  where  he  is  relying  upon 
an  example  from  a  single  state,  is  not  commendable.  Much  may  be  explained, 
however,  by  the  fact  that  the  book  was  published  posthumously,  and  the 
author  was  therefore  unable  to  complete  parts  which  he  had  merely  sketched 
in  his  original  manuscript.  As  we  reach  the  chapter  in  which  important 
principles  of  law  appear,  we  find  a  much  more  finished  work;  an  admirable 
book  of  its  type.  It  is  a  digest  of  decisions,  clearly  and  accurately  stated,  and 
following  one  after  the  other  in  good,  logical  order.  The  reviewer  has  not 
chanced  to  find  a  single  passage  in  which  an  original  opinion  has  been  hazarded 
by  the  author,  or  a  conflict  or  doubt  solved,  a  case  criticised  or  explained,  or 
even  a  reason  for  a  rule  given.  "It  is  a  general  rule  that"  appears  to  be  the 
utmost  flight  of  the  author's  original  fancy. 

Yet  it  is  withal  a  good  book.  Without  praising  it  for  what  it  is  not,  one 
may  warmly  commend  it  for  what  it  is:  a  compendium  of  legal  information 
about  attorneys,  a  key  to  the  cases,  an  encyclopaedic  article  several  years 
later  than  any  encyclopaedia.  j.  h.  b. 
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INTERESTS  OF  PERSONALITY 

I.    Interests^ 

A  LEGAL  system  attains  its  end  by  recognizing  certain  in- 
terests, —  individual,  public,  and  social,  —  by  defining  the 
limits  within  which  these  interests  shall  be  recognized  legally  and 
given  effect  through  the  force  of  the  state,  and  by  endeavoring  to 
secure  the  interests  so  recognized  within  the  defined  limits.  It 
does  not  create  these  interests.  There  is  so  much  truth  in  the  old 
theories  of  natural  rights.  Undoubtedly  the  progress  of  society 
and  the  development  of  government  increase  the  demands  which 
individuals  may  make,  and  so  increase  the  number  and  variety 
of  these  interests.^    But  they  arise,  apart  from  the  law,  through 

Note,  The  substance  of  this  paper  will  appear  in  Chapter  IX  of  a  book  entitled 
"Sociological  Jurisprudence,"  now  in  preparation. 

1  Ritchie,  Natural  Rights;  Spencer,  Justice,  chs.  9-18;  Paulsen,  Ethics  (Thilly's 
trans.),  633-637;  Green,  Principles  of  Political  Obligation,  §§30-31;  Lorimer, 
Institutes  of  Law,  ch.  7;  Demogue,  Notions  fondameotales  du  droit  priv6,  405-443; 
Ahrens,  Cours  de  droit  naturel,  8  ed.,  II,  §§  43-88;  Hegel,  Grundlinien  der  Philos- 
ophie  des  Rechts,  §§  34-104;  Fichte,  Grundlage  des  Naturrechts,  §§  18,  19,  Erster 
Anhang,  §§  1-61  (Kroeger's  trans.,  298-343,  391-469);  Beaussire,  Les  principes  du 
droit,  bk.  Ill;  Lasson,  System  der  Rechtsphilosophie,  §§  48-56;  Boistel,  Philosophic 
du  droit,  I,  §§  96-241;  Kohler,  Lehrbuch  der  Rechtsphilosophie,  91-142;  Miraglia, 
Comparative  Legal  Philosophy  (Lisle's  Trans.),  bk.  II,  chs.  i,  2. 

2  "A  man's  rights  multiply  as  his  opportunities  and  capacities  develop.  .  .  . 
The  more  civilized  the  nation,  the  richer  he  is  in  rights."  MiragUa,  Comparative 
Legal  Philosophy  (Lisle's  trans.),  324.  The  idea  here  is  that  interests,  —  that  is, 
demands  of  the  individual,  —  increase  with  increasing  civilization,  and  hence  the 
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the  competition  of  individuals  with  each  other,  the  competition 
of  groups  or  societies  with  each  other,  and  the  competition  of  in- 
dividuals with  such  groups  or  societies.  The  law  does  not  create 
them,  it  only  recognizes  them.  Yet  it  does  not  have  for  its  sole 
function  to  recognize  interests  which  exist  independently.  It  must 
determine  which  it  will  recognize,  it  must  define  the  extent  to  which 
it  will  give  effect  to  them  in  view  of  other  interests,  —  individual, 
public,  or  social,  —  and  the  possibilities  of  effective  interference 
by  law,  and  it  must  devise  the  means  by  which  they  are  to  be 
secured.  Hence  in  determining  the  scope  and  subject-matter  of  a 
legal  system  we  have  to  consider  (i)  the  interests  which  it  may  be 
asserted  the  law  ought  to  recognize  and  to  secure;  (2)  the  prin- 
ciples upon  which  interests  are  to  be  selected  for  such  recognition 
and  securing;  (3)  the  principles  upon  which  such  interests  should 
be  defined  and  limited  for  the  purposes  of  legal  recognition,  or, 
in  other  words,  the  principles  upon  which  conflicting  interests 
should  be  weighed  or  balanced  in  order  to  determine  the  extent 
to  which  the  respective  interests  are  to  be  given  effect;  (4)  the 
means  by  which  the  law  may  secure  the  interests  which  it  recog- 
nizes; and  (5)  the  limitations  upon  effective  legal  action  which 
preclude  complete  recognition  or  complete  securing  of  all  these 
interests  to  the  full  extent  which  ethical  considerations  might 
require. 

Strictly  the  concern  of  the  law  is  with  social  interests,  since  it 
is  the  social  interest  in  securing  the  individual  interest  that  must 
determine  the  law  to  secure  it.  But  using  interest  to  mean  a  claim 
which  a  human  being  or  a  group  of  human  beings  may  make,  it 
is  convenient  to  speak  of  individual  interests,  public  interests,  — 
that  is,  interests  of  the  state  as  a  juristic  person,  —  and  social  in- 
terests, —  that  is,  interests  of  the  community  at  large.  This  is 
the  order  in  which  they  have  been  recognized  in  the  development 
of  juristic  thought. 

Although  certain  great  social  interests  have  determined  the 
growth  of  law  from  the  beginning,  individual  interests  were  the 
first  to  be  worked  out  critically.  The  social  interest  in  general 
security  required  that  these  interests  be  provided  for  in  order  to 
prevent  self-redress  and  private  war.    For  nearly  three  centuries 

pressure  upon  the  law  to  meet  these  interests  increases  the  scope  and  character  of 
legal  rights. 
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now,  philosophical  jurisprudence  has  devoted  itself  to  this  task. 
The  more  important  of  them  have  become  well  known  to  us  imder 
the  name  of  natural  rights.  Usually  they  have  been  deduced  from 
the  quaHties  of  man  in  the  abstract  or  from  some  formula  of  right 
or  justice.  But  the  practice  of  jurists  has  often  been  soimder  than 
their  theories  have  been.  So  far  as  individual  interests  go,  the 
sociological  jurist  has  little  to  do  beyond  essaying  to  supply  a 
better  theoretical  foundation. 

With  respect  to  public  interests,  the  situation  is  very  different. 
These  were  first  thought  of  as  individual  interests  of  the  personal 
sovereign  and  hence  were  worked  out  originally  in  jurisprudence 
on  the  analogy  of  individual  interests.  Moreover,  since  the 
sovereign  is,  as  it  were,  the  guardian  of  social  interests,^  these 
also  were  at  first  treated  as  individual  interests  of  the  sovereign 
and  worked  out  on  the  same  analogy  of  private  rights.  Hence 
there  is  much  confused  thinking  in  jurisprudence  at  this  point. 
General  social  interests  and  interests  of  the  state  as  a  juristic  per- 
son are  not  differentiated,  and  both  are  spoken  of  as  "rights" 
of  the  state.  The  persistence  in  American  public  law  of  the  royal 
prerogative  of  dishonesty,  and  the  resistance  of  American  lawyers 
to  attempts  to  introduce  ideas  on  this  subject  which  are  familiar 
to  the  rest  of  the  world,  afford  but  another  instance  of  the  prac- 
tical effect  of  theoretical  confusion  in  retarding  the  growth  of  the 
law. 

Turning  to  social  interests,  the  sociological  jurist  has  in  a  sense 
a  clear  field.  As  such  we  have  only  begun  to  recognize  them. 
Yet  the  social  interest  in  general  security  was  the  first  interest 
secured  by  the  law.  It  is  not  too  much  to  say  that  law  came  into 
being  to  secure  this  interest.  Unhappily,  in  the  nineteenth  cen- 
tury legal  history  was  written  from  an  individualist  standpoint 
and  was  interpreted  as  a  development  of  restrictions  on  individual 
aggression  in  the  interest  of  individual  freedom  of  action.    When 

'  At  common  law  the  king  wa,s.  parens  patrics,  that  is,  he  was  guardian  of  social 
interests  of  all  kinds  and  hence  his  courts  of  law  and  equity  had  a  general  superin- 
tendence of  all  manner  of  matters  where  social  interests  might  be  jeopardized.  Coke, 
Second  Institute,  199;  Blackstone,  Commentaries,  II,  427,  III,  no,  112,  362;  At- 
torney-General V.  Newman,  i  Ch.  Cas.  157  (1735);  Attorney-General  v.  Richards, 
2  Anstr.  603,  606  (1794).  As  the  king  enforced  the  duties  imposed  to  secure  these 
interests,  the  common-law  lawyer  naturally  thinks  here  of  rights  of  the  state.  See 
Pollock,  First  Book  of  Jurisprudence,  3  ed.,  64-65. 
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we  recognize  that  this  was  a  mistake  and  that  the  social  interest  in 
general  security  dictated  the  very  beginnings  of  law,  so  that  indi- 
vidual rights  were  only  a  means  gradually  worked  out  for  further- 
ing this  social  interest,  and  rewrite  our  legal  histories  accord- 
ingly, we  shall  be  able  to  make  historical  jurisprudence  more 
effective.^  In  the  same  way  much  that  has  been  written  as  to  in- 
dividual natural  rights,  when  recast  from  the  standpoint  of  a  social 
interest  in  security  of  acquisitions,  may  be  made  useful.  But  the 
jurist  cannot  work  alone  at  this  task.  In  order  to  construct  a 
scheme  of  social  interests  that  will  serve  the  jurisprudence  of  to- 
morrow as  the  thoroughly  elaborated  schemes  of  natural  rights 
served  the  jurisprudence  of  yesterday,  the  social  sciences  must 
cooperate.  This  does  not  mean  that  any  jurist  shall  take  all  the 
social  sciences  for  his  province.  It  does  mean,  however,  that  he 
shall  know  that  they  all  have  materials  for  him  and  shall  be  willing 
and  able  to  go  to  them  therefor. 

2.    Individual  Interests^ 

Individual  interests  which  it  is  conceived  the  law  ought  to 
secure  are  usually  called  "natural  rights"  because  they  are  not  the 
creatures  of  the  state  and  it  is  held  that  the  pressure  of  these 
interests  has  brought  about  the  state.  In  the  stage  of  equity  or 
natural  law,  when  what  ought  to  be  law  is  made  the  test  of  what  is, 
it  is  natural  to  confuse  the  interests  which  the  law  does  secure,  the 
interests  it  ought  to  secure,  and  the  means  of  securing  them  under 
the  one  name  of  "rights.''  Those  which  are  secured  and  the 
means  whereby  they  are  secured  are  called  legal  rights;  those 
which  ought  to  be  secured  are  called  natural  rights.  The  usual 
mode  of  proceeding  has  been  to  deduce  natural  rights  from  a  sup- 
posed social  compact  or  from  the  qualities  of  man  in  the  abstract 
or  from  some  formula  of  right  or  justice.  The  first  was  abandoned 
after  Kant.    With  respect  to  the  second,  Wundt  has  said  justly: 

*  Although  he  confuses  the  sociological  conception  of  law  with  the  conception  of 
the  historical  school,  Mr.  Abbot's  critique  of  sociological  jurisprudence  assumes 
the  conventional  interpretation  of  legal  history.  Justice  and  the  Modern  Law,  8-13. 
When  some  historian  writes  the  history  of  juristic  and  judicial  lawmaking  viewed  as 
social  functions,  it  will  be  easy  to  vouch  history  for  the  other  side.  See  my  paper, 
Legislation  as  a  Social  Function,  18  American  Journal  of  Sociology  755. 

^  Brown,  The  Underlying  Principles  of  Modern  Legislation,  chs.  7-8;  Abbot, 
Justice  and  the  Modem  Law,  ch.  i;  Spencer,  Justice,  chs.  9-18.    See  also  n.  i,  p.  343. 
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''Man  in  abstractor  as  assumed  by  philosophies  of  law,  has  never 
actually  existed  at  any  point  in  time  or  space."  ^ 

With  respect  to  the  third,  we  may  note  that,  as  such  formulas  of 
right  and  justice  in  the  nineteenth  century  were  individualistic, 
we  got  in  this  way  a  scheme  of  fundamental  individual  rights,  — 
that  is,  individual  interests  which  the  law  ought  to  secure, —  above 
and  beyond  the  reach  of  the  state,  which  it  was  conceived  the 
state  could  and  must  secure,  but  from  which  it  was  conceived  the 
state  could  not  derogate.  The  same  conception  was  reached,  in- 
deed, by  the  second  mode  of  treatment,  that  is,  by  deduction  from 
the  qualities  of  man  in  the  abstract,  because  man  in  the  abstract 
was  conceived  of  as  the  individual  man  and  not  as  the  social  man. 
Anglo-American  juristic  thinking  has  been  especially  insistent 
upon  this  conception  of  fundamental  individual  rights  which,  as 
natural  rights,  are  quite  above  and  beyond  the  reach  of  the  state 
and  to  which  social  interests  must  yield. ^ 

While  it  is  true  that  the  law  recognizes  individual  interests  but 
does  not  create  them,  it  is  quite  as  tmtrue  that  the  law  exists 
primarily  in  order  to  secure  them  or  that  state  and  law  result 
simply  from  the  pressure  of  such  interests.  As  social  institutions, 
state  and  law  exist  for  social  ends,  and  from  the  beginning  have 
recognized  and  secured  individual  interests  as  a  means  thereto. 

"The  moral  criterion  by  which  to  try  social  institutions  and  political 
measures  may  be  summed  up  as  follows:  The  test  is  whether  a  given 
custom  or  law  sets  free  individual  capacities  in  such  a  way  as  to  make 
them  available  for  the  development  of  the  general  happiness  or  the  com- 
mon good.  The  formula  states  the  test  with  the  emphasis  falling  upon 
the  side  of  the  individual.  It  may  be  stated  from  the  side  of  associated 
Ufe,  as  follows:  The  test  is  whether  the  general,  the  public,  organization 
and  order,  are  promoted  in  such  a  way  as  to  equalize  opportimity  for  all."  ^ 

*  Ethics  (trans,  by  Titchener  and  others),  III,  160, 

'  Blackstone,  Commentaries,  I,  129  ff.,  especially  139;  Calder  v.  Bull,  3  Dall. 
(U.  S.)  386  (1798);  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  87  (1810);  Loan  Association 
V.  Topeka,  20  Wall.  (U.  S.)  655,  662  (1874);  Butchers'  Union,  etc.  Co.  v.  Crescent 
City,  etc.  Co.,  in  U.  S.  746,  762  (1884);  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S,  226,  237  (1897);  Wynhamer  v.  People,  13  N.  Y.  378,  387  (1856);  Matter  of 
Jacobs,  98  N.  Y.  98  (1885);  People  v.  Marcus,  185  N.  Y.  257  (1906);  Beal  v.  Chase, 
31  Mich.  491  (1875);  In  re  House  Bill  203,  21  Col.  27,  39  Pac.  431  (1895);  Brace- 
ville  Coal  Co.  v.  People,  147  111.  66,  35  N.  E.  62  (1893).  See  Berolzheimer,  System 
der  Rechts-  und  Wirtschaftsphilosophie,  II,  160. 

8  Dewey  and  Tufts,  Ethics,  482-483. 
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It  is  important  to  remember  that  the  progress  of  civilization  has 
given  rise  to  many  of  these  individual  interests  and  that  the  growth 
of  law  has  made  men  conscious  of  them.  For  the  growth  of  law 
and  the  growth  of  consciousness  of  individual  interests  have  gone 
on  together.  Recognition  of  such  interests  is  relatively  late  in  the 
development  of  law.  The  first  interests  to  be  recognized  are  group 
interests.  With  economic  development,  individual  interests 
gradually  arise  out  of  these  and  come  to  be  recognized.  In  the 
Roman  law,  recognition  of  the  individual  human  being  as  the 
subject  of  rights,  or,  in  other  words,  as  having  individual  interests 
which  the  law  should  secure,  is  a  doctrine  of  the  ius  naturale.^ 
But  even  the  Roman  law  of  the  classical  period  did  not  recog- 
nize private  rights  in  the  sense  of  our  eighteenth-  and  nineteenth- 
century  jurisprudence.  This  is  especially  true  of  the  interest  of 
substance  or,  as  it  is  called,  the  natural  right  of  property .^° 

In  speaking  of  the  administration  of  law  by  the  British  in 
India,  Maine  says: 

"If  I  had  to  state  what  for  the  moment  is  the  greatest  change  which 
has  come  over  the  people  of  India  ...  I  should  say  it  was  the  growth 
on  all  sides  of  the  sense  of  individual  legal  right;  of  a  right,  not  for  the 
total  group,  but  for  the  particular  member  of  it  grieved,  who  has  be- 
come conscious  that  he  may  call  in  the  arm  of  the  state  to  force  his 
neighbors  to  obey  the  ascertainable  rule."  ^^ 

Again,  in  speaking  of  the  breaking  up  of  village  communities  in 
India,  he  says: 

"The  probability,  however,  is  that  the  causes  have  had  their  oper- 
ation much  hastened  by  the  English,  but  have  not  been  created  by 
them.  The  sense  of  personal  right,  growing  everywhere  into  greater 
strength,  and  the  ambition  which  points  to  wider  spheres  of  action  than 
can  be  found  within  the  community  are  both  destructive  of  the  author- 
ity of  its  internal  rules."  ^^ 

9  Dig.  L,  17,  32;  XXVIII,  I,  20,  §  7;  XXVIII,  8,  i;  XLVIII,  10,  7. 

1°  Compare,  for  example,  the  ideas  as  to  freedom  of  testamentary  disposition  in 
eighteenth-  and  nineteenth-century  juristic  thinking  with  the  Roman  law.  Spencer, 
Justice,  §  68;  Miller,  Philosophy  of  Law,  311;  Miraglia,  Comparative  Legal  Philoso- 
phy (Lisle's  trans.),  §510;  Beaussire,  Les  principes  du  droit,  265-271;  Boistel, 
Philosophic  du  droit,  I,  §  270.  See  also  Hegel,  Grundlinien  der  Philosophic  des 
Rechts,  §  180  (Dyde's  trans.,  184). 

"  Village  Commimities,  7  ed.,  73. 

«  Id.,  112. 
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Accordingly  he  tells  us  that  partition  of  inheritances  is  denianded 
to-day  everywhere  in  India  and  that: 

"the  brethren  of  some  one  family  are  always  wishing  to  have  their 
shares  separately."  ^^ 

What  Maine  saw  going  on  in  India  in  his  time,  legal  history  shows 
us  has  gone  on  in  all  systems.^^  Up  to  the  end  of  the  eighteenth 
century  the  whole  course  of  development  of  the  law  had  been  to 
disentangle  individual  interests  from  group  interests  and  to  pro- 
tect and  secure  these  individual  interests  by  legal  rights. 

We  may  say,  then,  that  the  law  slowly  worked  out  a  conception 
of  private  rights  as  distinguished  from  group  rights.  This  cul- 
minated in  the  eighteenth  century  in  a  working  out  of  individual 
interests  as  distinguished  from  public  interests,  to  which  our 
bills  of  rights,  in  which  the  natural  rights  of  the  individual  are 
solemnly  asserted  against  the  state,  still  bear  witness.^^  Next  the 
law  began  to  work  out  social  interests  as  such  and  to  endeavor  to 
reach  a  balance  between  individual  interests  and  social  interests. 
But  there  is  a  social  interest  in  the  individual  moral  and  social 
life.  In  securing  individual  interests  to  this  end,  the  law  is  securing 
a  social  interest.  Therefore  the  problem  ultimately  is  not  to  bal- 
ance individual  interests  and  social  interests,  but  to  balance  this 
social  interest  with  other  social  interests  and  to  weigh  how  far 
securing  this  or  that  individual  interest  is  a  suitable  means  of 
achieving  the  result  which  such  a  balancing  demands. 

Individual  interests  may  be  classified  as  (a)  interests  of  per- 
sonaUty,  —  the  individual  physical  and  spiritual  existence;  (b) 
domestic  interests,  — ''the  expanded  individual  life;"  ^^  and  (c) 
interests  of  substance,  —  the  individual  economic  life. 

All  classifications  are  more  or  less  arbitrary,  and  the  foregoing 
also  may  seem  to  be  of  that  character.  For  instance,  defamation 
infringes  both  personaHty  and  substance,  since  one's  reputation 
is  an  asset  as  well  as  a  part  of  his  personality.  Indeed  Spencer, 
in  his  discussion  of  natural  rights,  includes  reputation  under  in- 
corporeal  property.^^     Again,    malicious   prosecution   of   a   civil 

^'  Village  Communities,  7  ed.,  113.  "  See  post,  p.  356. 

^^  See  Declaration  of  Rights  of  Virginia  (1776),  art.  i;  Declaration  des  droits  de 
rhomme  et  du  citoyen  (1789),  art.  2;  Declaration  des  droits  de  Thomme  et  du  citoyen 
(1793),  art.  I. 

^«  Paulsen,  Ethics  (Thilly's  trans.),  634.  "  Justice,  §  62. 
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action  may  infringe  both  personality  and  substance.  Again,  the 
common-law  action  for  seduction  is  in  form  based  on  an  injury 
to  substance,  not  on  an  injury  to  a  domestic  interest.  In  fact,  in 
the  common-law  system,  injuries  to  domestic  relations  generally 
are  in  form  viewed  as  infringements  of  interests  of  substance.  But 
this  is  due  to  historical  reasons.  Along  with  so  many  other  anoma- 
lies of  our  law,  it  arose  from  the  exigencies  of  the  action  on  the 
case,  which  was  the  only  available  remedy  at  common  law.  In 
consequence  not  only  is  this  mode  of  viewing  such  injuries  un- 
justifiable analytically,  but  it  is  largely  disappearing  in  the  modern 
law  of  torts.  With  the  general  development  of  law  the  lines 
between  these  interests  are  clearing  and  it  is  becoming  apparent 
that  the  remedy  must  be  applied  with  reference  not  to  the  act, 
but  to  the  exact  interest  or  interests  which  that  act  infringes. 

Many  German  jurists  put  domestic  interests  imder  interests 
of  personality.^^  Some  of  them  put  all  individual  interests  in  the 
first  group, — that  is,  they  regard  all  individual  interests  as  interests 
of  personaHty.^^  The  threefold  distinction  suggested  above  was 
made  by  Kant.  He  distinguished  natural  rights  as  (a)  personal, 
that  is,  involving  the  physical  person;  (b)  personal  but  real  in 
kind,  that  is,  having  a  certain  relation  to  substance  also;  and 
(c)  real,  that  is,  involving  the  relations  of  individuals  to  things.^^ 
Hegel  criticizes  this  classification,  arguing  that  all  individual 
interests  are  interests  of  personaUty  because,  as  he  holds,  all 
natural  rights  flow  from  the  principle  of  respect  for  the  free  will 
of  others.2^  The  central  position  of  the  free  will  in  all  legal  philos- 
ophy in  the  nineteenth  century  led  to  a  general  acceptance  of  this 
view,  and  the  indirect  influence  of  the  sociaHst  jurists  in  Europe, 
who  object  to  individual  interests  of  substance,  has  kept  it  alive 
in  the  attempt  to  include  as  much  as  possible  in  what  is  taken  to 
be  an  unimpeachable  interest  of  personality.  In  the  best  recent 
discussion  of  the  matter  Adler  prefers  to  confine  the  interest  of  per- 
sonaHty  to  the  physical  person  and  the  so-called  spiritual  person.^ 

^'  E.  g.,  Lasson,  System  der  Rechtsphilosophie,  §  48,   par.  6. 

"  Gareis,  Science  of  Law  (Kocourek's  trans.),  122-135;  Gierke,  Deutsches  Pri- 
vatrecht,  I,  702, 

2°  Metaphysische  Anfangsgriinde  der  Rechtslehre,  §§  11,  18,  24. 

^  Grundlinien  der  Philosophie  des  Rechts,  §  40,  n. 

^  Die  Personlichkeitsrechte  im  allgemeinen  biirgerlichen  Gesetzbuch,  Festschrift 
zur  Jahrhundertsfeier  des  allgemeinen  biirgerlichen  Gesetzbuches,  165, 
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3.    Personality  ^ 

How  shall  we  arrive  at  the  interests  of  personality  which  the 
law  ought  to  secure?  To  put  it  as  the  question  would  have  been 
put  formerly,  How  shall  we  construct  a  scheme  of  natural  rights 
of  personality?  It  has  been  said  that  the  usual  method  has  been 
to  deduce  them  from  the  qualities  of  man  in  the  abstract  or  from 
some  supposed  formula  of  right  and  justice.  The  latter  was  the 
method  of  the  nineteenth  century.  A  sketch  of  what  may  be  taken 
as  a  fair  example  of  a  nineteenth-century  scheme  of  natural 
rights  will  illustrate  this  method.  The  scheme  in  question  is  to 
be  found  in  Spencer's  Justice.  Although  it  purports  to  be  based 
upon  principles  of  evolution,  it  starts  from  what  is  essentially 
Kant's  formula  of  right,  taken  as  a  formiila  of  justice,^^  and  from 
this  formula  deduces  seven  rights.^^  Each  right  is  then  con- 
firmed by  seeking  to  show  that  in  the  evolution  of  society  and  of 
law  it  has  been  recognized  in  continually  increasing  measure,  and 
that  the  tendency  is  to  recognize  it  to  the  full  extent  of  the  prin- 
ciple reached  by  deduction.  Although  the  terminology  is  positiv- 
ist,  the  mode  of  procedure  is  in  substance  a  combination  of  the 
metaphysical  and  the  historical  methods  as  theretofore  employed. 
First  the  right  is  deduced  from  the  principle.  The  scheme  of 
rights  is  shown  to  be  a  logical  development  of  the  formula  of 
justice.  Then  it  is  shown  that  the  rights  recognized  among  civil- 
ized peoples  represent  an  unfolding  of  the  same  principle  in  the 
same  way  in  himian  experience.  Considering  simply  the  philosophi- 
cal side,  the  scheme  of  seven  natural  rights  is  as  follows: 

(i)  The  right  to  physical  integrity.  Spencer  deduces  this 
from  his  definition  of  justice  in  this  way:  If  the  actions  of  one 
person  are  carried  so  far  as  directly  to  inflict  physical  injury  upon 
another,  they  go  beyond  the  limitation  of  his  liberty  by  the  like 

^  Gareis,  Science  of  Law  (Kocourek's  trans.),  122-135;  Adler,  Die  Personlich- 
keitsrechte  im  allgemeinen  biirgerlichen  Gesetzbuch,  Festschrift  zur  Jahrhunderts- 
feier  des  allgemeinen  biirgerlichen  Gesetzbuches;  Geyer,  Geschichte  und  System 
der  Rechtsphilosophie,  137-142;    Stahl,  Philosophic  des  Rechts,  5  ed.,  312-350. 

2*  See  Maitland,  Collected  Essays,  II,  274-284;   Spencer,  Justice,  app.  A. 

^  Spencer,  Justice,  chs.  9-18.  I  have  abridged  the  scheme  somewhat  by  putting 
the  ten  rights  which  Spencer  enumerates  into  seven,  without,  however,  altering  the 
substance,  as  he  himself  states  that  some  of  the  rights  he  discusses  are  but  phases  of 
others. 
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liberties  of  all;  they  are,  therefore,  unjust  and  may  be  the  subject 
of  legal  interference.  It  should  be  noted  that  in  his  view  this  in- 
terference with  the  individual  has  to  be  justified  because  it  is  in- 
terference with  a  fundamental  natural  right.  It  is  held  to  be 
justified  in  this  case  by  consideration  of  the  like  natural  rights  of 
other  individuals.  In  this  way  Spencer  deduces  the  natural  right 
of  each  individual  to  have  his  physical  integrity  respected  by  his 
fellows. 

(2)  The  right  to  free  motion  and  locomotion,  or,  as  it  is  usually 
caUed  by  writers  on  the  common  law,  the  right  of  personal  liberty. 
Here,  it  is  said,  an  obvious  deduction  from  the  formula  of  justice, 
—  "the  liberty  of  each  limited  only  by  the  like  liberties  of  all,"  — 
requires  that  each  individual  be  at  liberty  to  make  free  use  of  his 
limbs  and  to  move  about  freely  from  place  to  place,  except  as  by 
such  conduct  he  interferes  with  like  action  on  the  part  of  his 
fellow  men  or  with  some  other  natural  right  of  his  fellow  men. 

(3)  The  right  to  the  use  of  natural  media.  This  is  deduced  as 
follows:  If  one  individual  interferes  with  the  relations  of  another 
to  the  physical  environment  upon  which  the  latter's  life  depends, 
he  infringes  the  like  liberties  of  others  by  which  his  own  are  meas- 
ured. This  so-called  natural  right  to  the  use  of  natural  media  is 
a  curious  example  of  the  extreme  individualism  of  nineteenth- 
century  philosophical  jurisprudence.  It  is  true  that  in  all  systems 
of  law  some  things  are  held  to  be  incapable  of  ownership  by  in- 
dividuals. It  is  usually  said  of  such  things  in  the  law  books  that 
they  are  "common  to  all  mankind"  and  that  their  appropriation 
by  individuals  is  forbidden  by  natural  law.  Thus,  the  Institutes 
of  Justinian  say: 

"By  the  law  of  nature  .  .  .  the  following  things  are  common  to  all 
men:  air,  running  water,  the  sea,  and  consequently  the  shore  of  the 
sea."  26 

Again,  an  eighteenth-century  writer  says: 

"  Some  things  are  by  nature  incapable  of  appropriation,  so  that  they 
cannot  be  brought  under  the  power  of  any  one.  These  got  the  name 
of  res  communes  by  the  Roman  law  and  were  defined  things  the  prop- 
erty of  which  belongs  to  no  person  but  the  use  to  all.  Thus  the  light, 
the  air,  running  water,  and  so  forth  are  so  adapted  to  the  common  use 

26  Inst.  II,  I,  §  I. 
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of  mankind  that  no  individual  can  acquire  a  property  in  them  or  de- 
prive others  of  their  use."  ^^ 

It  will  be  observed  that  down  to  the  nineteenth  century,  jurists 
had  said  that  natural  law  decreed  a  common  interest  in  natural 
media  and  forbade  any  separate  individual  interest.  Here,  how- 
ever, we  find  a  philosopher  in  the  nineteenth  century  insisting  on 
an  individual  natural  right  to  the  use  of  these  media  which  pre- 
cludes individual  ownership.  It  is  interesting  to  note  that  recently 
a  third  doctrine  has  grown  up,  namely,  that  there  is  a  public  in- 
terest in  these  natural  media  so  that  they  are  not  res  communes 
but  res  publicce.^^  Perhaps  nothing  could  illustrate  more  clearly 
the  purely  personal  character  of  all  such  schemes  of  natural 
rights.^^ 

(4)  The  right  of  property.  The  mode  in  which  this  is  deduced 
must  be  considered  more  fully  elsewhere.^"     Under  this  right 

27  Erskine,  Institute  of  the  Law  of  Scotland,  I,  146. 

28  See  the  statutes  in  Wiel,  Water  Rights,  3  ed.,  I,  §§  6,  120;  Ex  parte  Bailey, 
155  Cal.  472,  loi  Pac.  401  (1909);  Geer  v.  Connecticut,  161  U.  S.  519  (1896). 

29  Thus:  "No  court  would  hesitate  to  declare  void  a  statute  which  enacted  that 
A.  and  B.,  who  were  husband  and  wife  to  each  other,  should  be  so  no  longer,  but 
that  A.  should  thereafter  be  the  husband  of  C.  and  B.  the  wife  of  D."  Miller,  J., 
in  Loan  Ass'n  v.  Topeka,  20  Wall.  655,  662  (1874).  But  Lord  Holt,  who  agreed  that 
there  are  limitations  on  legislative  authority  imposed  by  natural  law  says  that  parlia- 
ment "may  make  the  wife  of  A.  to  be  the  wife  of  B."  City  of  London  v.  Wood,  12 
Mod.  669  (1692).  Mr.  Justice  Miller  wrote  when  legislative  divorce  had  become 
obsolete  almost  everywhere.  In  Lord  Holt's  time  a  divorce  a  vinculo  could  be  had 
only  in  parliament.  See  also  the  statement  of  Curtis,  J.,  in  Scott  v.  Sandford,  19 
How.  (U.  S.)  393,  626  (1856),  that  "all  writers"  agree  that  slavery  "is  created  only 
by  municipal  law."  But  Aristotle  (Politics,  bk.  I,  ch.  5),  Grotius  (II,  5,  27,  §  2  and 
29,  §  2),  and  Rutherforth  (Natural  Law,  bk.  I,  ch.  20,  §4),  who  are  not  insignificant 
authorities,  argue  that  slavery  has  a  natural  basis  in  some  cases  beyond  and  apart 
from  law.  Again,  in  Wynhamer  v.  People,  supra,  454,  Hubbard,  J.,  said:  "Liquor  is 
not  a  nuisance  per  se,  nor  can  it  he  made  so  by  a  simple  legislative  declaration."  Since 
that  time  people  have  changed  their  minds,  and  we  find  another  judge  saying:  "The 
entire  scheme  of  prohibition  as  embodied  in  the  Constitution  and  laws  of  Kansas 
might  fail,  if  the  right  of  each  citizen  to  manufacture  intoxicating  liquors  for  his  own 
use  or  as  a  beverage  were  recognized.  Su^h  a  right  does  not  inhere  in  citizenship." 
Harlan,  J.,  in  Mugler  v.  Kansas,  123  U.  S.  623  (1887). 

"We  think  that,  aside  from  the  positive  law,  there  exist  only  the  opinions  of 
authors,  which  respond  more  or  less  to  the  needs  of  society."  Antoine,  Introduc- 
tion to  Fiore,  Nouveau  droit  international  public,  ii.  Cf.  Bentham,  Principles  of 
Morals  and  Legislation,  17,  n.  i. 

'°  See  Ely,  Property  and  Contract  in  their  Relation  to  the  Distribution  of  Wealth, 
ch.  22. 
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Spencer  includes  (a)  tangible  or  corporeal  property;  (b)  incor- 
poreal property,  under  which,  curiously  enough,  he  includes  rep- 
utation as  the  result  of  a  man's  good  conduct,  along  with  patent 
and  copyright;  and  (c)  the  right  of  gift  and  bequest,  which  he 
regards  as  consequences  of  complete  ownership.  The  inclusion 
of  reputation  under  incorporeal  property  appears  to  illustrate  the 
effect  of  propinquity  upon  philosophical  ideas.  For  it  must  be 
admitted  that  for  many  purposes  English  law  does  base  its  law  of 
defamation  on  an  interest  of  substance  rather  than  on  an  interest 
of  personality.  The  basis  of  the  "right  of  bequest"  or  testamen- 
tary disposition  must  also  be  considered  more  fully  elsewhere.^^ 

(5)  The  right  of  free  exchange  and  free  contract.  This  is  de- 
duced as  a  sort  of  freedom  of  economic  motion  and  locomotion 
in  the  same  manner  as  the  right  of  physical  motion  and  loco- 
motion. 

(6)  The  right  of  free  industry.  This  is  said  to  be  a  modern  out- 
growth of  the  right  of  free  motion  and  locomotion,  being,  as  it 
were,  a  right  of  economic  motion  and  locomotion. 

(7)  The  right  of  free  belief  and  opinion.  This  also  is  said  to  be 
a  modem  development  of  the  right  of  free  motion  and  locomotion. 
It  is  deduced  as  a  right  of  free  mental  motion,  a  right  of  exer- 
cising complete  freedom  in  one's  mental  movements  so  far  as  like 
freedom  on  the  part  of  others  is  not  affected  thereby.  Two  phases 
of  this  right  are  treated  as  two  separate  rights,  namely,  freedom 
of  religious  belief  and  opinion  and  freedom  of  political  belief  and 
opinion. 

If  we  reject  the  mode  of  determining  individual  natural  rights 
illustrated  by  the  foregoing  scheme,  as  I  think  we  must,  how  are 
we  to  define  the  individual  interests  which  the  law  ought  to  secure? 
The  pragmatist  would  answer  that  we  should  take  for  our  starting 
point  the  proposition  of  William  James  which  I  have  discussed 
elsewhere  in  this  conLnection,^^  namely,  that  all  demands  which 
the  individual  may  make  are  to  be  met  so  far  as  they  are  not  out- 
weighed by  other  demands  of  (a)  other  individuals,  (b)  the  or- 
ganized public,  (c)  society.     The  principles  by  which  we  are  to 

^^  See  Ely,  Property  and  Contract  in  their  Relation  to  the  Distribution  of  Wealth, 
ch,  17. 

32  The  Philosophy  of  Law  in  America,  Archiv  fiir  Rechts-  und  Wirthschafts- 
philosophie,  VII,  213;  Legislation  as  a  Social  Function,  18  American  Journal  of 
Sociology  755. 
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determine  how  far  they  are  so  outweighed  must  be  considered 
elsewhere.^  Some  have  preferred  to  say  that  all  *' reasonable 
demands"  are  to  be  met  so  far  as  possible.^^  Reason  requires 
limitation  of  the  demands  of  each  with  reference  to  those  of  others 
and  of  all,  and  sometimes,  it  may  be,  limitation  of  the  demands 
of  society  with  reference  to  those  of  individuals.  But  why? 
Because  all  cannot  be  satisfied.  If  our  aim  is  to  satisfy  all  so  far 
as  we  can,  then  reason  is  employed  in  the  selection  of  those  which 
we  will  satisfy  and  of  the  limits  within  which  we  shall  satisfy 
them.  Accordingly  the  first  task  is  simply  to  ascertain  what  de- 
mands the  individual  conceivably  may  make  as  incident  to  per- 
sonality. It  will  be  convenient  to  take  these  up  under  three 
heads,  namely,  the  physical  person,  honor  (reputation),  and 
belief  and  opinion. 

4.    The  Physical  Person  ^^ 

Inviolability  of  the  physical  person  is  universally  put  first  among 
the  demands  which  the  individual  may  make.  This  interest, 
called  by  Paulsen  the  interest  in  body  and  life,^^  includes  the  so- 
called  natural  rights  of  physical  integrity  and  of  personal  liberty 
or,  as  Spencer  styles  it,  free  motion  and  locomotion.  Passing  for 
the  moment  all  consideration  of  the  limits  within  which  this  in- 
terest must  be  confined  when  recognized,  three  questions  may  be 
taken  up:  (i)  What  is  the  extent  of  the  interest  as  an  individual 
interest;  that  is,  what  may  the  individual  demand  in  this  con- 
nection which,  therefore,  the  law  is  to  secure  so  far  as  may  be? 
(2)  How  far  has  this  interest  been  recognized  by  legal  systems 
in  the  past  and  how  has  legal  recognition  of  this  interest  devel- 
oped?   (3)  How  far  is  this  interest  protected  by  law  to-day? 

We  may  conceive  the  interest  in  the  physical  person  as  cover- 

^  See  my  paper,  Legislation  as  a  Social  Function,  18  American  Journal  of  Sociol- 
ogy 755. 

I'*  Centralization  and  the  Law,  154.  See  Willoughby,  Social  Justice,  20  ff. 
^  Green,  Principles  of  Political  Obligation,  §§  148-151;  Wigmore,  Summary  of 
the  Principles  of  Torts  (Cases  on  Torts,  II,  app.  A),  §§  12-26;  Miller,  Philosophy  of 
Law,  lect.  XI;  Amos,  Systematic  view  of  the  Science  of  Jurisprudence,  287-297; 
Post,  Ethnologische  Jurisprudenz,  II,  §  102;  Blackstone,  Commentaries,  II,  1 19-138. 
I  am  indebted  to  Professor  E.  R.  Thayer  for  assistance  and  for  many  suggestions  in 
connection  with  this  section. 
^  Ethics  (Thilly's  trans.),  633. 
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ing  five  points.  The  first  and  most  obvious  is  immunity  of  the 
body  from  direct  or  indirect  injury.  Second  and  closely  related  is 
the  preservation  and  furtherance  of  bodily  health.  Third  and 
hardly  less  important  is  immunity  of  the  will  from  coercion,  free- 
dom of  choice,  and  judgment  as  to  what  one  will  do.  These  three 
interests  have  long  been  recognized.  Two  more  have  become 
important  with  the  progress  of  civilization,  namely,  immunity  of 
the  mind  and  the  nervous  system  from  direct  or  indirect  injury 
and  the  preservation  and  furtherance  of  mental  health, —  freedom 
from  annoyance  which  interferes  with  mental  poise  and  comfort. 
Perhaps  it  may  be  objected  that  we  have  no  warrant  for  thus  dis- 
tinguishing mental  health  and  the  security  of  the  nervous  system 
from  bodily  health  and  the  security  of  bone  and  muscle.  But 
history  and  certain  practical  considerations  require  that  these  be 
considered  apart,  whatever  a  stricter  abstract  adherence  to  bio- 
logical science  might  otherwise  dictate.^^ 

Injuries  to  the  body  are  the  first  wrongs  dealt  with  in  the  his- 
tory of  law.  But  they  are  not  thought  of  at  first  as  infringements 
of  an  individual  interest.  Rather  they  are  thought  of  as  involv- 
ing infringement  of  an  interest  of  a  group  or  kindred  or  of  a  social 
interest  in  peace  and  good  order.  They  are  taken  to  involve  affront 
to  the  kindred  whose  kinsman  is  assailed,  or  it  is  taken  that  a 
desire  for  revenge  will  be  awakened,  and  hence  that  they  involve 
danger  of  private  vengeance  and  private  war.^^  It  is  not  an 
individual  interest  which  is  regarded,  but  a  group  interest.  Hence 
the  remedy  (composition)  is  imposed  to  secure  the  social  interest 
in  peace  and  order,  not  to  vindicate  an  individual  private  right. 
Often  in  primitive  law  a  composition  is  payable  to  the  kindred 
as  well  as  to  the  person  injured.  Likewise  in  case  of  killing,  the 
wer  is  payable  to  the  kindred,  not  to  dependents;  it  is  exacted  to 
satisfy  vengeance  for  an  insult  to  the  kindred,  not  to  compensate 
those  who  are  deprived  of  support.^^  At  first,  then,  the  ideas  are 
(i)  a  group  interest  against  insult  and  (2)  a  social  interest  against 
disorder,  rather  than  an  individual  interest  in  the  physical  person. 

"  On  the  other  hand,  for  like  reaso'ns,  the  common  law  deals  with  nervous  injuries 
which  leave  no  physical  signs  and  mental  injury  without  much  discrimination. 
Spade  V.  Railroad  Co.,  168  Mass.  285,  47  N.  E.  88  (1897). 

'*  The  latter  idea  is  perhaps  still  behind  the  common  law  of  libel  as  a  misdemeanor. 
Blackstone,  Commentaries,  IV,  150. 

^^  See  Amira,  Grundriss  des  germanischen  Rechts,  §  54. 
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Out  of  these  evolves  slowly  the  idea  of  an  individual  interest  se- 
cured by  an  individual  right. 

Again,  when  the  individual  interest  is  recognized,  it  is  regarded 
at  first  as  an  interest  in  one's  honor,  in  one's  standing  among 
brave  men  regardful  of  their  honor,  rather  than  as  an  interest  in 
the  integrity  of  the  physical  person.  In  Greek  law  every  in- 
fringement of  the  personality  of  another  is  v0pi^  (contumelia) ; 
the  injury  to  honor,  the  insult,  being  the  essential  point,  not  the 
injury  to  the  body.^°  In  Roman  law,  injury  to  the  person  is  called 
iniuria,  meaning  originally  insult,  but  coming  to  mean  any  willful 
disregard  of  another's  personality.^^  In  consequence  the  begin- 
nings of  law  measure  composition  not  by  the  extent  of  the  injury 
to  the  body,  but  by  the  extent  of  the  injury  to  honor  and  the  extent 
of  the  desire  for  vengeance  thus  aroused,^^  since  the  interest  se- 
cured is  really  the  social  interest  in  preserving  the  peace. 

While  the  law  secures  the  interest  of  the  individual  in  his  honor 
at  least  as  soon  as  his  interest  in  his  physical  person,  when  pres- 
ently it  distinguishes  between  injuries  to  the  person  and  injuries 
to  honor  or  reputation,  it  moves  very  slowly  in  protecting  feel- 
ings in  any  respect  other  than  against  insult  or  dishonor.  Three 
steps  may  be  noted.  At  first  only  physical  injury  is  considered. 
Later  overcoming  the  will  is  held  a  legal  wrong;  in  other  words, 
an  individual  interest  in  free  exercise  of  the  will  is  recognized  and 
secured.  Finally  the  law  begins  to  take  account  of  purely  sub- 
jective mental  injuries  to  a  certain  extent  and  even  to  regard  in- 
fringement of  another's  sensibilities. 

With  respect  to  the  interest  in  free  exercise  of  the  will,  the 
Roman  law  of  the  stage  of  strict  law  (ius  civile)  and  the  common 
law  agreed  in  holding  transactions  entered  into  under  duress  to 
be  legally  binding.^  In  each  system  in  the  stage  of  infusion  of 
morals  into  law,  equity  intervened  to  set  aside  legal  transactions 
resulting  from  coercion.  Roman  law  went  further.  On  equitable 
groimds  it  worked  out  a  special  wrong  {metus)  of  unlawfully  over- 
coming another's  will  and  developed  an  action  for  reparation  of 

^°  Hermann,  Lehrbuch  der  griechischen  Rechtsaltertumer,  4  ed.,  §  6. 
«  Gaius,  III,  §§  220-222;   Inst.  IV,  4;  Dig-  XLVII,  10,  16. 
^  See  my  paper,  The  End  of  Law  as  Developed  in  Legal  Rules  and  Doctrines, 
^7  Harv.  L.  Rev.  195,  198. 
«  Id.,  204. 
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the  injury  resulting  therefrom. ^^  The  common  law  did  not  recog- 
nize a  tort  of  duress  as  such,  not  even  to  the  extent  of  allowing 
recovery  by  way  of  reparation  for  what  one  did  through  coercion 
as  an  incident  of  recovery  for  the  physical  injury  with  which  it 
was  connected.  But  recovery  by  way  of  restitution  came  to  be 
allowed  on  equitable  principles  as  upon  quasi-contract  in  order  to 
prevent  unjust  enrichment.^^  The  law  on  this  point  grew  slowly. 
In  the  Roman  and  the  modem  Roman  law  it  seems  to  have  passed 
through  four  stages.  In  the  first  three  stages  there  is  a  purely 
objective  standard.  The  law  does  not  ask  whether  this  man's 
will  was  in  fact  overcome  by  wrongful  pressure  brought  to  bear 
upon  him  in  this  case,  but  asks  instead  what  was  the  character 
of  the  pressure  employed.  In  the  first  stage  the  objective  stand- 
ard made  use  of  is  peril  of  life  or  limb,  —  actual  or  threatened 
bodily  suffering.  Any  pressure  short  of  that  is  not  regarded.^^ 
In  the  second  stage  there  is  still  an  objective  test,  but  it  is  more 
liberal.  The  law  asks  whether  the  will  of  a  reasonable  or  stand- 
ard man  would  have  been  overcome  by  the  pressure  employ ed.^^ 
In  the  third  stage  there  is  a  further  liberalizing  of  the  objective 
standard.  The  law  asks  whether  the  evil  threatened  was  a  serious 
one  or,  as  some  civiHans  put  it,  whether  the  complainant  yielded 
to  fear  of  "a  not-inconsiderable  evil."  ^^  Finally  the  new  German 
code  adopts  a  purely  subjective  standard,  asking  only.  Did  the 
unlawful  pressure  employed  in  this  case  actually  overcome  the 
will?  ^^    It  is  required  that  the  pressure  be  unlawful  because  if, 

4*  Dig.  IV,  2,  i;   IV,  2,  14,  §§  3,  S;   IV,  2,  i6,  §  2. 

^5  Astley  V.  Reynolds,  2  Stra.  915  (1782). 

^  Dig.  IV,  2,  2;  IV,  2,  3;  Code,  II,  4, 13.  By  way  of  comparison  it  may  be  noted 
that  Blackstone  so  defines  duress  in  our  law,  laying  down  that  there  must  be  threat 
of  immediate  harm  to  life  or  limb  or  else  imprisonment.    Commentaries,  I,  130-13 1. 

«  Dig.  IV.  2,  6. 

*^  Dig.  IV,  2,  5;  Windscheid,  Pandekten,  I,  §80,  n.  6;  Demburg,  Pandekten,  I, 
§  91,  par.  2;  Regelsberger,  Pandekten,  I,  §  144,  n.  8. 

**  Civil  Code,  §  123;  Crome,  System  des  deutschen  biirgerlichen  Rechts,  I,  432. 
It  should  be  noted  that  Anglo-American  law  is  going  through  a  similar  course  of 
development.  Blackstone's  formula,  which  is  that  of  the  first  stage  of  the  Roman 
law,  has  been  cited  supra.  In  the  nineteenth  century  the  cases  commonly  apply  the 
objective  test  of  what  is  "sufficient  to  overcome  the  mind  and  will  of  a  person  of 
ordinary  firmness."  Brown  v.  Pierce,  7  Wall.  (U.  S.)  205  (1868);  James  v.  Dalbey, 
107  la.  463,  78  N.  W.  51  (1899);  Railroad  Co.  v.  Pattison,  41  Ind.  312,  320  (1872); 
Fellows  V.  School  District,  39  Me.  559  (1855);  Tapley  v.  Tapley,  10  Minn.  448  (1865); 
Davis  V.  Railroad  Co.,  46  Miss.  552,  568  (1872);    Edwards  v.  Bowden,  107  N.  C. 
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to  secure  some  other  interest,  the  law  recognizes  the  pressure  as 
legal,  then,  in  a  weighing  of  interests  the  individual  interest  in 
freedom  of  will  may  have  to  give  way.^^  As  to  the  main  point,  it 
would  seem  that  the  subjective  standard  is  the  one  that  ought  to 
be  adopted.  So  far  as  the  objective  standard  subserves  a  useful 
purpose  in  preventing  fraud  and  so  maintaining  the  social  interest 
in  security  of  transactions,  the  end  may  be  attained  by  requiring 
a  proper  quantum  of  proof  in  such  cases  and  by  treating  consid- 
erations of  what  a  reasonable  man  would  do  as  of  evidentiary 
value.  The  objective  standard  is  a  survival  from  the  extreme 
individualism  of  the  strict  law  and  its  reluctance  to  set  aside 
acts  done  in  due  legal  form. 

Injury  to  the  nervous  system,  mental  injury,  and  injury  to 
sensibilities,  where  there  is  no  physical  impact  or  no  injury  to 
substance  or  to  any  relation,  is  a  new  problem  of  modern  law. 
Here  also  development  has  been  slow  and  cautious,  partly  because 
the  law  on  this  subject  has  had  to  be  made  in  a  period  of  legal 
stability,  but  partly  also  because  of  practical  Hmitations  upon 
the  enforcement  of  legal  rules  and  hence  upon  the  securing  of  in- 
terests thereby.  A  nervous  derangement  manifested  objectively 
is  like  any  bodily  iJhiess.  But  our  law  does  not  protect  against 
purely  subjective  mental  suffering  except  as  it  accompanies  or 
is  incident  to  some  other  form  of  injury  and  within  certain  dis- 
puted limits. ^^     There  are  obvious  difficulties  of  proof  in  such 

58,  12  S.  E.  58  (1890).  But  courts  frequently  define  duress  in  terms  of  the  subjec- 
tive criterion.  Cribbs  v.  Sowle,  87  Mich.  340,  49  N.  W.  587  (1891);  Phillips  v.  Henry, 
160  Pa.  St.  24,  28  Atl.  477  (1894);  Galusha  v.  Sherman,  105  Wis.  263,  81  N.  W.  495 
(1900).  In  actual  application  the  tendency  seems  to  be  toward  the  subjective  cri- 
terion. 

^°  E.  g.,  Si  threat  to  sue  or  to  levy  execution  where  one  has  a  right  to  do  so  in  order 
to  secure  an  interest  of  substance,  although  results  disastrous  to  the  debtor  would 
follow.    Emmons  v.  Scudder,  115  Mass.  367  (1874).    Cf.  Dig.  IV,  2,  3. 

^^  "A  factor  which  we  may  for  the  sake  of  convenience  refer  to  as  the  parasitic 
element  of  damage.  The  idea  which  is  meant  to  be  brought  out  by  the  use  of  this 
expression  is  that  in  certain  situations  the  law  permits  elements  of  harm  to  be  con- 
sidered in  assessing  the  recoverable  damage  which  cannot  be  taken  into  account  in 
determining  the  primary  question  of  liability.  It  is  only  under  this  head  that  such 
factors  as  insult,  disgrace,  and  anguish  of  feeling  can  get  legal  recognition  at  aU." 
Street,  Foundations  of  Legal  Liabihty,  I,  461.  A  striking  instance  may  be  seen  in 
Floyd  V.  Atlantic  Coast  Line  R.  Co.,  83  S.  E.  12  (N.  C,  1914),  where  a  mother  sued 
for  mental  anguish  caused  by  the  negligent  mutilation  of  the  dead  body  of  her  boy. 
As  the  right  to  p)Ossession  of  the  body  for  the  purposes  of  burial  was  in  her  husband 
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cases,  so  that  false  testimony  as  to  mental  suffering  may  be  ad- 
duced easily  and  is  very  hard  to  detect  .^^  Hence  this  individual 
interest  has  to  be  balanced  carefully  with  a  social  interest  against 
the  use  of  the  law  to  further  imposture.  For  these  reasons  courts, 
thinking  more  of  the  practical  problem  of  proof  than  of  the  logical 
situation,  have  looked  to  see  whether  there  has  been  some  bodily 
impact  or  some  wrong  infringing  some  other  interest,  which  is 
objectively  demonstrable,  and  have  put  nervous  injuries  which 
leave  no  physical  record  and  purely  mental  injuries  in  the  same 
category .^^  In  case  of  nervous  injury  or  mental  suffering  along 
with  other  injury  as  a  result  of  bodily  impact,  considerations  of 
what  would  naturally  happen  to  persons  of  normal  sensibilities 
enable  the  law  to  meet  the  practical  difficulties.  This  is  true  also 
where  there  has  been  an  infringement  of  some  other  interest  in 
itself  raising  a  right  of  action.^^  But  if  there  is  no  physical  impact 
and  there  is  no  independent  right  of  action  for  a  coincident  injury, 
the  practical  difficulties  weigh  heavily.  The  case  which  best  il- 
lustrates the  problem  is  one  in  which  fright  or  nervous  shock  re- 
sults in  or  develops  into  palpable  physical  iajury.  In  one  type 
of  this  case  the  fright  or  nervous  shock  was  caused  by  the  de- 
fendant's negligence.  Attempt  has  been  made  to  dispose  of  the 
question   by   resorting   solely   to   the  principle  of   remoteness.^^ 

as  next  of  kin,  and  hence  there  was  no  infringement  of  any  interest  of  the  mother  other 
than  that  involved  in  the  injury  to  feelings  and  sensibilities,  recovery  was  denied. 

®  Cf.  the  remarks  of  the  court  in  Huston  v.  Freemansburg,  212  Pa.  St.  548,  61 
Atl.  1022  (1905). 

«  Spade  V.  Railroad  Co.,  168  Mass.  285,  47  N.  E.  88  (1897);  Dulieu  v.  White, 
[1901]  2  K.  B.  669.    But  see  Yates  v.  South  Kirkby  Collieries,  Ltd.,  [1910]  2  K.  B.  538. 

"  Bouillon  V.  Laclede  Gas  Light  Co.,  148  Mo.  App.  462,  129  S.  W.  401  (1910); 
Tennessee  Cent.  R.  Co.  v.  Brasher,  97  S.  W.  349  (Ky.,  1906);  Nordgren  v.  Lawrence, 
74  Wash.  305,  133  Pac.  436  (1913).  "The  treatment  of  any  element  of  damage  as 
a  parasitic  factor  belongs  essentially  to  a  transitory  stage  of  legal  evolution.  A 
factor  which  is  to-day  recognized  as  parasitic  will,  forsooth,  to-morrow  be  recognized 
as  an  independent  basis  of  hability.  It  is  merely  a  question  of  social,  economic,  and 
industrial  needs  as  those  needs  are  reflected  in  the  organic  law."  Street,  Foundations 
of  Legal  Liability,  I,  470. 

«  Victorian  Railway  Com'rs  v.  Coultas,  13  App.  Cas.  222  (1888)  (no  recovery); 
Green  v.  Shoemaker,  11 1  Md.  69,  73  Atl.  688  (1909)  (recovery  allowed).  See  Wigmore, 
Sunmiary  of  the  Principles  of  Torts,  §  15.  "Do  not  some  courts,  in  laying  down  the 
rule  of  legal  cause,  proceed  upon  the  supposition  that  one  problem  before  them  is  to 
determine  when  to  exempt  a  tortfeasor  from  liability  for  effects  which  were  in  reality 
caused  by  his  tort?"  Smith,  Legal  Cause  in  Actions  of  Tort,  25  Harv.  L.  Rev. 
103.      In  other  words,  questions  of  "legal  cause"  or  "remoteness"  are  often  used 
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But  the  better  decisions  among  those  which  deny  recovery  proceed 
frankly  upon  considerations  of  what  is  practicable,  that  is,  upon 
a  balancing  of  interests.^^  In  another  type  of  this  case  the  nervous 
or  mental  shock  which  caused  the  physical  injury  was  inflicted 
intentionally.  Here  the  difficulties  are  less  than  in  the  first  type 
and  the  better  judicial  view  allows  recovery .^^  But  there  are  courts 
that  will  not  go  so  far  and  there  are  limits.  If  the  defendant  in- 
tended to  bring  about  the  physical  harm  which  followed,  there 
would  seem  no  occasion  for  requiring  more.^^  If,  however,  the 
defendant  did  not  intend  the  physical  harm,  but  only  a  mild  fright 
or  mild  nervous  shock  which  would  work  no  further  harm  in  a 
person  of  ordinary  nerves  and  normal  sensibiHties,  the  accepted 
rule  seems  to  be  that  there  should  be  no  recovery .^^  In  cases  of 
neghgence  the  individual  interest  of  the  actor,  —  that  is,  his  in- 
terest in  the  free  exercise  of  his  faculties,  —  must  be  weighed  as 
well  as  the  social  interest  against  imposture  and  the  practical 
difficulties  of  proof  and  reparation.    Where  he  exercises  his  facul- 

by  the  courts  subconsciously  to  cover  a  balancing  of  other  interests  against  the  in- 
dividual interest. 

^  "As  has  been  explained  repeatedly,  it  is  an  arbitrary  exception,  based  upon  a 
notion  of  what  is  practicable  that  prevents  a  recovery  for  visible  illness  resulting  from 
nervous  shock  alone.  .  .  .  But  when  there  has  been  a  battery  and  the  nervous  shock 
results  from  the  same  wrongful  management  as  the  battery,  it  is  at  least  equally  im- 
practicable to  go  further  and  to  inquire  whether  the  shock  comes  through  the  battery 
or  along  with  it.  Even  were  it  otherwise,  recognizing  as  we  must  the  logic  in  favor 
of  the  plaintiff  when  a  remedy  is  denied  because  the  only  immediate  wrong  was  a 
shock  to  the  nerves,  we  think  that  when  the  reality  of  the  cause  is  guaranteed 
by  proof  of  a  substantial  battery  of  the  person  there  is  no  occasion  to  press 
further  the  exception  to  general  rules."  Holmes,  C.  J.,  in  Homans  v.  Boston 
E.  R.  Co.,  180  Mass.  456,  62  N.  E,  737  (1902).  In  a  prior  case  the  same  judge 
said:  "The  point  ...  is  not  put  as  a  logical  deduction  from  the  general  prin- 
ciples of  liabiUty  in  tort,  but  as  a  limitation  of  those  principles  on  purely  practical 
grounds."  Smith  v.  Postal  T.  Co.,  174  Mass,  576,  55  N.  E.  380  (1899).  Cf.  also  Dris- 
coll  V.  Gaffey,  207  Mass.  102,  92  N.  E.  loio  (1910).  But  see  Green  v.  Shoemaker, 
supra,  where  the  court  denies  that  these  practical  considerations  are  sujQacient  to 
preclude  recovery  where  physical  injury  has  resulted  from  fright,  though  it  says  no 
action  will  lie  for  mere  fright  which  does  not  result  in  a  physical  injury. 

*^  Wilkinsons.  Downton,  [1897]  2  Q.  B.  57;  Garrison  t;.  Sun  Pub.  Co.,  207  N.  Y. 
I,  100  N.  E.  430  (1912).  But  see  Stevens  v.  Steadman,  140  Ga.  680,  79  S.  E.  564 
(1913). 

^8  See  remarks  of  Holmes,  C.  J.,  in  Silsbee  v.  Webber,  171  Mass.  378,  380,  50  N.  E. 
555,  556  (1898). 

"  Nelson  v.  Crawford,  122  Mich.  466,  81  N.  W.  335  (1899).  See  Bohlen,  Right 
to  Recover  for  Injury  Resulting  from  Negligence  without  Impact,  41  Amer.  L.  Reg. 
141. 
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ties  for  purposes  recognized  by  law  and,  so  far  as  he  could  reason- 
ably foresee,  does  nothing  that  would  work  an  injury,  the  individual 
interest  of  the  unduly  sensitive  or  abnormally  nervous  must  give 
way.  But  the  law  does  not  secure  individuals  in  the  free  exercise 
of  their  faculties  for  the  purpose  of  injuring  others,  since  obvious 
social  interests  are  opposed  to  such  a  claim.  Hence,  if  there  was 
an  intention  to  injure,  only  the  social  interest  against  imposture 
and  the  practical  difficulties  are  to  be  weighed.  This  is  the  philo- 
sophical basis  of  the  distinction  made  in  these  cases.  Probably 
advance  in  our  knowledge  of  psychology  and  mental  pathology 
and  progress  in  means  of  arriving  at  the  truth  in  matters  where 
expert  evidence  is  required  will  determine  the  development  of 
the  law  upon  this  subject.  So  long  as  the  margin  for  imposture 
and  the  scope  of  pure  expert  conjecture  remain  as  large  as  they 
are  at  present,  this  phase  of  the  interest  of  personality  must  re- 
main in  some  measure  insufficiently  secured. 

Where  the  injury  is  to  mental  comfort  only,  the  practical  diffi- 
culties are  still  greater.  Hence  the  law  can  recognize  an  "interest 
in  the  peace  and  comfort  of  one's  thoughts  and  emotions"  ^° 
only  to  a  limited  extent.  In  the  first  place,  an  objective  standard 
is  required  here  by  the  social  interest  with  which  the  individual 
interest  must  be  balanced.  Hence  the  tendency  of  the  law  to 
secure  an  interest  in  mental  comfort  only  to  the  extent  of  ordinary 
sensibilities  of  ordinary  men,  and  then  only  when  the  mental  suf- 
fering is  caused  by  and  involved  in  the  infringement  of  some  other 
interest.^^  In  other  words,  here  again  the  law  does  not  secure  the 
whole  demand  which  the  individual  may  make,  but  it  does  secure 
the  interest  in  case  of  ordinary  sensibilities  where  there  is  also 
an  objective  injury.  Thus,  no  doubt,  it  secures  the  interest  in 
the  general  run  of  cases  for  the  average  man.  No  more  may  well 
be  attempted  with  our  present  means  of  proof  and  in  view  of  the 
inapplicabiHty  to  such  injuries  of  the  means  of  redress  known  to 
our  law. 

Another  phase  of  the  same  interest  is  the  demand  which  the 
individual  may  make  that  his  private  personal  affairs  shall  not 
be  laid  bare  to  the  world  and  be  discussed  by  strangers.  Such  an 
interest  is  the  basis  of  the  disputed  legal  right  of  privacy .^^    It  is 

^<*  Wigmore,  Summary  of  the  Principles  of  Torts,  §  19.  ^^  Id.,  §  20. 

®  Warren  and  Brandeis,  The  Right  to  Privacy,  4  Harv.  L.  Rev.  193. 
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a  modern  demand,  growing  out  of  the  conditions  of  life  in  the 
crowded  communities  of  to-day,  and  presents  difficult  problems. 
The  interest  is  clear.  Such  publicity  with  respect  to  private  mat- 
ters of  purely  personal  concern  is  an  injury  to  personality.  It 
impairs  the  mental  peace  and  comfort  of  the  individual  and  may 
produce  suffering  much  more  acute  than  that  produced  by  a  mere 
bodily  injury.  But,  as  the  injury  is  mental  and  subjective,  the 
difficulties  already  considered  must,  at  least,  confine  legal  secur- 
ing of  the  interest  to  ordinary  sensibilities.  Here,  as  in  many  other 
cases,  in  a  weighing  of  interests  the  over-sensitive  must  give  way. 
For  over  and  above  the  difficulties  in  mode  of  proof  and  in  ap- 
plying legal  redress,  social  interests  in  free  speech  and  dissemina- 
tion of  news  have  also  to  be  considered.  On  such  grounds,  no 
doubt,  a  legal  right  of  privacy  which  fully  secures  this  interest 
has  not  been  recognized  anywhere.^^  For  the  most  part  the  interest 
has  been  secured  incidentally,  as  it  were,  by  taking  account  of 
infringement  thereof  as  an  element  of  damage  where  well-recog- 
nized legal  rights  have  also  been  violated,  rather  than  by  estab- 
lishing a  legal  right  of  privacy  a  violation  whereof  should  constitute 
a  cause  of  action.  But  while  the  law  is  slow  in  recognizing  this 
interest  as  something  to  be  secured  in  and  of  itself,  it  would  seem 
that  the  aggressions  of  a  type  of  unscrupulous  journalism,  the  in- 
vasions of  privacy  by  reporters  in  competition  for  a  "story,'' 
the  activities  of  photographers,  and  the  temptation  to  adver- 
tisers to  sacrifice  private  feelings  to  their  individual  gain  call 
upon  the  law  to  do  more  in  the  attempt  to  secure  this  interest 
than  merely  take  incidental  account  of  infringements  of  it.^* 
A  man's  feelings  are  as  much  a  part  of  his  personality  as  his 

^3  See  Wigmore,  Summary  of  the  Principles  of  Torts,  §  149. 

^  "John  S.  Geraghty,  father  of  John  Edward  Paul  Geraghty,  who  on  Tuesday 
eloped  with  Miss  Julia  French,  to-day  asked  the  poUce  to  save  him  from  camera 
men.  .  .  .  Geraghty  told  the  police  that  he  was  followed  everywhere  by  men  with 
cameras  who  were  trying  to  take  the  picture  of  himself  and  his  cab.  He  said  he  had 
been  driven  about  crazy  by  them  and  that  his  wife  and  children  were  being  hounded 
in  a  similar  way.  Mr.  Geraghty  was  very  angry  this  afternoon  and  he  loaded  up  the 
front  seat  of  his  cab  with  several  large  stones  which,  he  said,  the  first  man  who  tried 
to  snap  his  picture  would  get.  Mr.  Geraghty  is  usually  a  peaceful,  law-abiding  citi- 
zen, but  there  arrived  here  to-day  a  number  of  men  to  get  his  picture,  and  he  seriously 
resents  being  followed."  Press  dispatch  of  August  12,  191 1,  quoted  in  Wigmore, 
Cases  on  Torts,  II,  960-961.  Cf.  Binns  v.  The  Vitagraph  Co.,  210  N.  Y.  51, 103  N.  E. 
1108  (1913). 
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limbs.^^  The  actions  that  protect  the  latter  from  injury  may  well 
be  made  to  protect  the  former  by  the  ordinary  process  of  legal 
growth.  The  problems  are  rather  to  devise  suitable  redress  and 
to  limit  the  right  in  view  of  other  interests  involved. 

The  interest  in  body  and  life  is  not  only  the  first  to  receive  the 
protection  of  law,  but  it  is  on  the  whole  the  interest  with  respect 
to  which  individual  demands  are  most  insistent  and  the  social 
interest  in  securing  them  is  strongest.  Yet  the  law,  as  has  been 
seen,  does  not  cover  the  whole  field  of  this  interest.  It  does  not 
secure  all  the  demands  with  respect  to  physical  and  mental  in- 
tegrity which  the  individual  may  make.  The  reasons  are  of  two 
kinds.  On  the  one  hand  they  are  historical,  growing  out  of  the 
mode  in  which  the  law  upon  this  subject  has  developed,  and  in 
particular  out  of  the  procedure  and  the  remedies  worked  out  to 
give  effect  thereto.  For  example,  a  large  part  of  the  backward- 
ness of  the  common  law  as  to  immimity  of  the  mind  and  of  the 
nervous  system  from  injury  is  due  to  the  exigencies  of  our  mode 
of  trial  by  jury  and  to  our  remedy  of  damages.  Such  a  remedy 
as  that  afforded  by  the  action  for  honorable  amends  ^^  in  the  civil 
law  and  resort  to  specific  relief  where  possible,  as  is  done  in  con- 
tinental Europe,^^  would  enable  the  legal  system  to  extend  the 
scope  of  its  protection  of  this  interest.  But  the  most  effective 
remedy  in  this  connection  is  prevention.  The  backwardness  of 
preventive  justice  in  American  law  is  a  grave  defect.^^  In  con- 
nection with  interests  of  personality,  where  redress  by  way  of 
damages  is  often  obviously  inadequate  if  not  inapplicable,  the 
hesitation  of  our  law  to  apply  preventive  remedies  is  imfortunate 
and  without  just  excuse. ^^ 

^  Some  think  of  the  right  of  privacy  as  a  "property  right,"  that  is,  they  consider 
that  an  interest  of  substance  is  involved.  Munden  v.  Harris,  153  Mo.  App.  652, 
134  S.  W.  1076  (1911).  But  see  Riddle  v.  MacFadden,  201  N.  Y.  215,  94  N.  E.  644 
(1911). 

"  See  De  Villiers,  The  Roman  and  Roman  Dutch  Law  of  Injuries,  177  ff. 

^'  Garraud,  Droit  p6nal  frangais,  II,  §§  459-461;  IV,  §§  1324  ff. 

^  See  my  paper,  A  Practical  Program  of  Procedural  Reform,  22  Green  Bag  455. 

^^  "There  is  no  reason  in  the  nature  of  things  why  equity  should  not  interfere  to 
prevent  injury  to  feelings.  Pecuniary  damages  cannot  be  proved,  and  the  tempta- 
tion to  purely  speculative  litigation  is  therefore  absent.  Such  being  the  case,  if  a  plain- 
tiff feels  himself  so  much  aggrieved  by  threatened  or  continued  acts  of  the  defendant 
as  to  lead  him  to  incur  the  expense  and  annoyance  of  an  actual  litigation,  we  may  be 
certain  that  he  regards  the  injury  as  substantial.    If  under  these  circumstances  he 
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A  second  1)^6  of  reasons  for  the  failure  of  the  law  to  secure 
fully  individual  interests  of  personality  are  practical,  growing  out 
of  the  practical  limitations  involved  in  the  administration  of 
justice  according  to  law.  Next  to  property  in  corporeal  things,  the 
interest  in  body  and  Hfe  is  on  the  whole  the  interest  most  com- 
pletely capable  of  legal  protection.  But  the  practical  hmitations 
are  considerable.  In  the  first  place,  with  respect  to  merely  mental 
injuries,  the  danger  of  imposture,  the  difficulty,  if  not  impossi- 
bility, of  satisfactory  proof,  and  the  difficulty  of  devising  ade- 
quate redress  stand  in  the  way  of  complete  securing  by  law  of  an 
interest  which  the  law  is  quite  willing  to  recognize  fully.  Again, 
account  must  be  taken  of  the  relative  triviaHty  of  injuries,  looked 
at  in  gross,  which  may  nevertheless  have  a  real  importance  in 
the  case  of  particular  individuals.  The  necessity  of  acting  with 
reference  to  the  average  case,  involved  in  any  system  of  standards 
or  rules,  compels  some  sacrifice  of  the  demands  of  the  over-sensi- 
tive. Finally,  the  intangible  nature  of  many  injuries  to  person- 
ality, the  difficulty  of  tracing  them  to  their  source  and  of  fitting 
cause  to  effect,  must  also  be  taken  into  accoimt. 

[To  be  concluded] 

Roscoe  Pound, 
Harvard  Law  School. 

can,  in  fact,  prove  that  continued  injury  to  his  feelings  is  threatened  or  continued,  and 
the  defendant  can  offer  no  rational  excuse  for  continuing  it,  equity  has  no  rational 
excuse  to  offer  for  denying  the  easy  aid  of  its  injunctive  process."  Abbot,  Justice 
and  the  Modem  Law,  32. 
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CONSTRUCTIVE    TRUSTS    BASED    ON    PROMISES 

MADE   TO   SECURE   BEQUESTS,   DEVISES, 

OR  INTESTATE   SUCCESSION 

[Continued] 

B.  The  Authorities 

''VJLTHERE  the  existence  of  unattested  directions  hy  testator  is  not 
^^  communicated  to  the  legatee  or  devisee  in  the  testator's  life- 
time. —  It  is  perfectly  clear  that  where  a  legatee  or  devisee  takes 
by  the  terms  of  the  will  absolutely,  but  a  document  not  attested 
as  a  will,  and  not  incorporated  into  the  will,  is  found  with  the  will, 
or  in  some  other  way  is  brought  to  the  attention  of  the  legatee  or 
devisee  for  the  first  time  after  the  testator's  death,  and  discloses 
the  intention  of  the  testator  that  the  devisee  or  legatee  should  not 
hold  absolutely  but  in  trust,  chancery  will  not  make  the  legatee  or 
devisee  hold  as  trustee.^^  "  Such  a  memorandum  may  or  may  not 
influence  him  as  a  man  of  honor,  but  no  legal  effect  can  be  given 
to  it."  ^^    The  legatee  or  devisee  could  not  be  made  to  hold  in  trust 


"  Schultz's  Appeal,  80  Pa.  St.  396  (1876);  Juniper  v.  Batchelor,  [1868]  W.  N.  197; 
Ames,  Cases  on  Trusts,  2  ed.,  189.  See  Scott  z>.  Brownrigg,  9  L.  R.  Ir.  246  (1881); 
In  re  Boyes,  L.  R.  26  Ch.  D.  531  (1884);  Bryan  v.  Bigelow,  77  Conn.  604,  60  Atl.  266 
(1905).  Cf.  Hodnett's  Estate,  154  Pa.  St.  485,  26  Atl.  623  (1893);  Flood  v.  Ryan, 
220  Pa.  St.  450,  69  Atl.  908  (1908). 

But  in  Gore  v.  Clarke,  37  S.  C.  537,  16  S.  E,  614  (1892),  where  a  bequest  was  made 
to  a  stranger  with  intent  on  the  testator's  part  to  evade  the  state  bastardy  statute  by 
having  the  stranger  hold  for  testator's  mistress  and  bastard  children  more  property 
than  the  statute  permitted  him  to  give  them  as  against  his  wife  and  lawful  children, 
it  was  held  that  the  stranger  must  hold  in  trust  for  the  wife  and  lawful  children,  de- 
spite the  fact  that  he  was  not  informed  before  testator's  death  of  any  secret  trust 
attached  to  the  bequest.    Pope,  J.,  for  the  court,  said  of  the  legatee  (p.  550): 

"If  he  should  disregard  this  palpable  intention  of  his  benefactor,  he  would  be  lost 
to  all  shame.  If  he  should  regard  it  and  execute  it,  he  thus  contravenes  the  positive 
laws  of  his  country  forbidding  such  a  course.  Under  our  view  of  the  law,  he  shall  not 
be  required  to  elect  either  course.'* 

Schultz's  Appeal,  supra,  which  is  contra,  seems  a  sounder  decision.  It  allowed  the 
legatee  to  keep  free  from  any  trust  as  he  was  "entirely  innocent  of  any  complicity  in 
the  fraud  of  the  testator." 

^'  Cozens-Hardy,  L.  J.,  in  In  re  Maddock,  [1902]  2  Ch.  220,  230.  Cf.  Flood  v. 
Ryan,  supra. 
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for  the  intended  cestui  que  trust,  because  the  statute  governing 
wills  makes  it  impossible  to  ascertain  against  the  objection  of  the 
legatee  or  devisee,  by  competent  evidence,  who  he  is,  since  to  let 
the  document  name  him  would  be  to  give  it,  though  unattested 
as  required  of  wills,  the  effect  of  a  will;  and  the  legatee  or  devisee 
could  not  be  held  to  be  a  trustee  for  the  next  of  kin,  residuary  leg- 
atee, heir,  or  residuary  devisee,  without  a  finding  that  he  was  in- 
tended to  be  trustee,  and  the  statute  governing  wills  makes  that 
finding  impossible,  against  his  objection,  for  want  of  competent 
evidence  of  such  intent.  Since  he  has  taken  in  ignorance  of  the 
testator's  intentions,  and  since  those  intentions  have  not  been  evi- 
denced in  the  manner  required  by  the  statute  about  wills,  chancery 
says  that  he  may  do  as  he  pleases  with  the  legacy  or  devise.^^ 

Where  the  legatee  or  devisee  promises  the  testator  to  hold  for  or  to  pay 
or  convey  to  others  whose  names  are  not  communicated  to  him  in  the 
testator^ s  lifetime.  —  It  is  also  well  settled  that  a  legatee  or  devisee, 
who  by  the  provisions  of  the  will  is  to  take  absolutely,  cannot  be 
compelled  to  hold  in  trust  for  intended  cestuis  que  trust  merely  be- 
cause he  promised  the  testator  that  he  would  hold  for  the  benefit  of 
persons  to  be  named  later  by  the  testator.  A  document  signed  by 
the  testator  and  containing  the  names  of  the  persons  and  the  terms 
of  the  secret  trust,  but  not  attested  as  a  will  and  not  commimicated 
to  the  legatee  or  devisee  in  the  testator's  lifetime,  cannot  be  en- 
forced as  a  dociunent  without  violating  the  statute  governing  wills.^^ 
But  that  does  not  mean  that  the  legatee  or  devisee  may  hold  for 
himself  free  from  any  trust.  Since  he  agreed  to  take  only  as  trus- 
tee, and  thereby  either  induced  the  making  of  the  devise  or  legacy 
to  himself  or,  if  the  will  containing  it  was  already  in  existence  at 
the  time  of  the  promise,  secured  its  continuance  without  revoca- 
tion or  qualification,  he  cannot  on  principle  be  allowed  to  hold  for 

^^  In  In  re  Pitt  Rivers,  [1902]  i  Ch.  403,  Vaughan  Williams,  L.  J.,  said  (p.  407): 
"It  has  been  discussed  very  often  what  are  the  essentials  which  are  necessary  in 
order  to  induce  the  courts  to  give  effect  to  a  trust  which  has  not  been  expressed  in 
the  way  in  which  the  Wills  Act  requires  that  testamentary  intentions  should  be  ex- 
pressed. ...  I  suppose  one  may  state  shortly  and  concisely  that  the  court  never  gives 
the  go-by,  if  I  may  use  the  expression,  to  the  provisions  of  the  Wills  Act  by  enforcing 
upon  any  one  testamentary  intentions  which  have  not  been  expressed  in  the  shape 
and  form  required  by  that  Act,  except  for  the  prevention  of  fraud.  That  is  the  only 
ground  upon  which  it  can  be  done." 

^'  In  re  Boyes,  supra.  Cf.  McCormick  v.  Grogan,  L.  R.  4  H.  L.  82  (1869);  In  re 
King's  Estate,  L.  R.  21  Ir.  Ch.  273  (1888). 
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himself,  for  that  would  be  unjust  enrichment  such  as  equity  can- 
not properly  tolerate.  While  chancery  could  make  him  hold  for 
the  intended  cestui  que  trust,  since  chancery,  if  it  wants  to,  can  select 
as  its  constructive  cestui  que  trust  anyone  who  ought  to  fill  that 
position,  the  chancellors  have  so  far  felt  that  to  select  the  intended 
cestui  que  trust  in  this  kind  of  a  case  would  be  to  go  contrary  to  the 
intent  of  the  statute  governing  wills.  Accordingly,  in  most  juris- 
dictions, the  legatee  or  devisee  will  be  made  to  hold  in  trust  for 
the  next  of  kin,  residuary  legatee,  heir,  or  residuary  devisee.^°  In 
some  jurisdictions,  however,  he  will  be  allowed  to  keep  for  himself, 
if  he  did  not  solicit  the  legacy  or  devise,  if  he  made  his  promise  in 
good  faith,  and  if  his  action  is  not  in  violation  of  a  special  confiden- 
tial relationship.^^  It  would  seem  that  since  he  is  compelled  to 
hold  in  trust  for  anybody  only  because  he  promised  as  he  did,  and 
because  he  cannot  be  allowed  to  be  enriched  by  a  breach  of  that 
promise,  he  should  be  allowed  to  hold  for  the  intended  cestuis  que 
trust  if  he  so  prefers.  This  view  does  not  ignore  the  policy  of  the 
statute  regarding  wills,  but  recognizes  the  truth  that  there  can 
properly  be  no  constructive  trust  at  all  if  the  legatee  or  devisee 
carries  out  the  testator's  wishes,  for  he  is  then  not  imjustly  or  at 
all  enriched.^2    It  is  quite  sound  to  say  that  the  legatee  or  de- 

'°  In  re  Boyes,  supra.  Cf.  Thayer  ».  Wellington,  9  Allen  (Mass.)  283  (1864). 
Such  a  trust  has  usually  been  applied  by  testators  to  the  whole  estate,  or  to  the 
residue,  and  hence  there  has  been  no  chance  for  a  residuary  legatee  to  claim  against 
the  next  of  kin  or  for  a  residuary  devisee  to  claim  against  the  heir.  The  wording 
of  the  residuary  clause,  and  the  attitude  of  the  given  jurisdictions  on  lapsed  and  void 
legacies  and  devises,  would  be  factors  in  determining  any  conflicting  claims.  That 
the  residuary  legatee  or  devisee  must  be  reckoned  with  when  a  proper  occasion  arises 
is  recognized  in  the  sentence  from  Jarman  on  Wills,  quoted  in  n.  91,  post. 

^1  See  cases  in  n.  68,  post. 

'2  See  n.  42,  43,  and  45,  ante.  No  court  seems  yet  to  have  taken  such  advanced 
ground,  but  in  reference  to  an  analogous  supposititious  situation,  —  that  of  a  devise 
expressly  "in  trust"  but  the  trust  not  being  stated  in  the  will  and  not  being  com- 
municated to  the  trustee  in  the  testator's  lifetime,  —  an  English  judge  has  recently 
stated  that  apart  from  authority  he  sees  no  reason  why  a  trust  for  the  intended 
cestui  que  trust  should  not  be  enforced  if  the  testator  communicated  his  intentions 
to  some  one.  See  Eve  J.,  in  In  re  Gardom,  Le  Page  v.  Attorney-General,  [1914I  i  Ch. 
662,  672-3.  His  statement  in  regard  to  that  point  will  be  found  quoted  in  n.  90, 
post.  The  argument  is  that  communication  to  the  devisee  is  needed  only  to  estab- 
lish that  he  is  to  hold  in  trust  for  some  one,  a  fact  which  in  the  expressly  "in  trust" 
cases  the  will  itself  establishes,  and  that  communication  by  the  testator  to  any  one 
will  serve  to  designate  the  cestui  qtie  trust,  i.  e.,  to  show  "what  the  trust  is."  A  letter 
of  the  testator  to  the  devisee  found  among  the  testator's  papers,  as  was  the  case  in 
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visee  cannot  be  forced  to  carry  out  the  uncommunicated  wishes 
of  the  testator  not  attested  as  required  by  the  statute  as  to 
wills,  since  to  force  him  to  do  so  would  be  to  give  those  uncom- 
municated wishes  the  operative  effect  of  a  will.  But  it  would 
seem  to  be  just  as  sound  to  say  that  he  should  be  allowed  to 
carry  out  those  wishes  if  he  wants  to,  since  nothing  but  his  re- 
fusal or  neglect  to  carry  them  out  would  justify  the  enforcement 
of  a  constructive  trust  against  him  in  favor  of  anybody. 

Where  the  legatee  or  devisee  promises  the  testator  to  hold  for  or  to 
pay  or  convey  to  others  whose  names  are  communicated  to  him  in  the 
testator^ s  lifetime  and  the  promise  induces  the  giving  of  the  legacy  or 
devise,  —  By  the  great  weight  of  authority  a  constructive  trust  will 
be  declared  and  enforced  against  a  legatee  or  devisee,  and  in  favor 
of  the  intended  cestui  que  trust,  if  the  testator  gave  the  legacy  or 
devise  because  of  the  legatee's  or  devisee's  express  or  tacit  promise 
to  use  the  legacy  or  devise  for  the  intended  beneficiaries,  provided 
the  testator's  intentions  are  legal  and  the  names  of  the  beneficiaries 
arc'commimicated  to  the  legatee  or  devisee  by  the  testator  in  his 
life  time  .^^    The  minority  decisions  are  discussed  under  the  second 

In  re  Boyes,  supra,  would  serve  the  same  purpose.  But  in  the  absence  of  communi- 
cation to  him  in  the  testator's  lifetime,  the  devisee  should  not  be  compelled  to  hold  in 
trust  for  the  intended  cestui  que  trust,  but  he  should  be  permitted  to  hold  for  the 
intended  cestui  que  trust  if  he  desires  to  do  so. 

^  Drakeford  v.  Wilks,  3  Atk.  539  (1747);  Thynn  v.  Thynn,  i  Vem.  295  (1864); 
In  re  Fleetwood,  L.  R.  15  Ch.  D.  594  (1880);  O'Brien  v.  Tyssen,  L.  R.  28  Ch.  D. 
372  (1884);  Sharry  v.  Garty,  2  Ir.  Ch.  Rep.  351  (1850);  O'Brien  v.  Condon,  [1905] 
I  Ir.  R.  51;  Buckingham  v.  Clark,  61  Conn.  204,  23  Atl.  1085  (1891);  Caldwell  v. 
Caldwell,  7  Bush  (Ky.)  515  (1870);  Chapman's  Ex'r  v.  Chapman,  152  Ky.  344,  153 
S.  W.  434  (1913);  Gilpatrick  v.  Glidden,  81  Me.  137,  16  Atl.  464  (1888);  Owings' 
Case,  I  Bland  (Md.)  370  (1826);  OUiffe  v.  Wells,  130  Mass.  221  (1881)  (^gwWe);  Ham  v. 
Twombly,  181  Mass.  170,  63  N.  E.  336  (1902)  (setnble);  Hooker  v.  Axford,  33  Mich. 
454  (1876);  Benbrook  v.  Yancy,  96  Miss.  536,  51  So.  461  (1910);  Smullin  v.  Wharton, 
73  Neb.  667,  103  N.  W.  288  (1905);  Williams  v.  Vreeland,  29  N.  J.  Eq.  417  (1878),  32 
N.  J.  Eq.  135,  734  (1880);  Yearance  v.  Powell,  55  N.  J.  Eq.  577,  37  Atl.  735  (1897) 
(see  Powell  v.  Yearance,  73  N.  J.  Eq.  117,  67  Atl.  892  (1907));  O'Hara  v.  Dudley,  95 
N.  Y.  403  (1884);  Amherst  College  v.  Ritch,  151  N.  Y.  282,  45  N.  E.  876  (1897); 
Edson  V.  Bartow,  154  N.  Y.  199,  48  N.  E.  541  (1897);  Peters  v.  Peters,  122  N.  Y.  Supp. 
363  (1910);  GoUand  v.  Golland,  84  N.  Y.  Misc.  299,  147  N.  Y.  Supp.  263  (1914); 
Winder  v.  Scholey,  83  O.  St.  204,  93  N.  E.  1098  (1910);  Vance  v.  Park,  8  O.  C.  D. 
425  (1898);  Hoge  V.  Hoge,  i  Watts  (Pa.)  163  (1832);  Jones  v.  McKee,  3  Pa.  St. 
496  (1846);  McKee  v.  Jones,  6  Pa.  St.  425  (1847);  Church  v.  Ruland,  64  Pa.  St. 
432  (1870);  Socher's  Appeal,  104  Pa.  St.  609  (1883);  Blick  v.  Cockins,  234  Pa.  St. 
261,  83  Atl.  196  (1912);  Rutledgev.  Smith,  i  McCord  Ch.  (S.  C.)  119  (1825);  Towles 
V.  Burton,  Rich.  Eq.  Cas.  (S.  C.)  146  (183 1);  McLellan  ».  McLean,  2  Head  (Tenn.) 
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heading  post  in  regard  to  active  solicitation,  etc.  When  a  trust 
is  enforced  it  is  not  the  express  trust,  but  a  constructive  trust  to 

684  (1859);  Stone  V.  Manning,  103  Tenn.  232,  52  S.  W.  990  (1899);  Bennett  v. 
Harper,  36  W.  Va.  546,  15  S.  E.  143  (1892).  Cf.  Podmore  v.  Gunning,  7  Sim. 
644  (1836);  In  re  Pitt  Rivers,  supra;  Mead  v.  Robertson,  131  Mo.  App.  185,  no 
S.  W.  1095  (1908);  Aumack  v.  Jackson,  79  N.  J.  Eq.  599,  82  Atl.  896  (191 2). 
But  see  Moore  v.  Campbell,  102  Ala.  445,  14  So.  780  (1893),  limited  to  devises  and  not 
applied  to  bequests  in  Moore  v.  Campbell,  113  Ala.  587,  21  So.  353  (1896). 

For  the  minority  cases,  see  n.  68,  post. 

That  the  Indiana  rule  is  the  same  as  the  majority  view  has  been  doubted  in  view  of 
Orth  V.  Orth,  145  Ind.  184,  42  N.  E.  277  (1896)  (see  Ames,  Lectures  on  Legal  History, 
430  n.),  but  the  case  of  Ransdel  v.  Moore,  153  Ind.  393,  53  N.  E.  767  (1899)  (see  Moore 
V.  Ransdel,  156  Ind.  658,  59  N.  E.  936  (1901) ),  although  a  deed  case  instead  of  a  will 
case,  and  although  an  instance  of  the  prevention  of  a  deed  rather  than  the  securing  of  a 
deed,  makes  it  reasonably  certain  that  the  Indiana  rule  will  be  declared  in  accord  with 
the  majority  view.  In  Ransdel  v.  Moore  the  intending  grantor  was  on  her  deathbed 
and  the  court  regarded  the  case  as  in  eflFect  one  of  prevention  of  a  will.  Cf.  Ahrens  v. 
Jones,  169  N.  Y.  555,  62  N.  E.  666  (1902),  where  a  dying  grantor  gave  a  deed  on  an 
oral  trust,  and  a  trust  was  enforced  for  the  intended  cestui  on  the  will  theory.  A 
similar  case  is  Pollard  v.  McKenney,  69  Neb.  742,  96  N.  W.  679  (1903). 

In  many  of  the  other  deed  on  oral  trust  cases  the  fact  that  the  grantor  was  dying 
or  acted  in  contemplation  of  death,  and  but  for  the  resort  to  a  deed  would  have 
made  a  will,  seems  to  have  influenced  the  courts  to  find  the  breach  of  a  special  con- 
fidential relationship,  or  to  presume  fraud,  as  a  basis  for  a  constructive  trust.  See, 
for  example,  Fisk's  Appeal,  81  Conn.  433,  71  Atl.  559  (1908);  Larmon  v.  Knight, 
140  111.  232,  29  N.  E.  116  (1892);  Crossman  v.  Keister,  223  111.  69,  79  N.  E.  58  (1906); 
Newis  V.  Topfer,  121  la.  433,  96  N.  W.  905  (1903);  Scheringer  v.  Scheringer,  81  Neb. 
661,  116  N.  W.  491  (1903).  Cf.  Devemish  v.  Barnes,  Prec.  Ch.  3  (1689);  McDowells. 
McDowell,  141  la,  286,  119  N.  W.  702  (1909). 

For  cases  where  it  is  not  clear  whether  the  promise  was  before  or  after  the  making  of 
the  will,  but  a  trust  was  enforced,  see  Nab  v.  Nab,  10  Mod.  404  (1717);  Oldham  v. 
Litchfield,  2  Vem.  506  (1705);  French  v.  French,  [1902]  i  Ir.  R.  172;  Shields  v.  McAuley, 
37  Fed.  302  (1888);  Hughes  v.  Bent,  118  Ky.  609,  81  S.  W.  931  (1904);  McAuley's 
Estate,  184  Pa.  St.  124,  39  Atl.  31  (1897);  Washington's  Estate,  220  Pa.  St.  204, 
69  Atl.  747  (1908). 

In  Bennett  v.  Harper,  supra,  a  testator  made  a  wiU  leaving  his  home  place  to  one 
of  his  daughters,  after  telling  her  husband  that  it  was  on  condition  that  the  husband 
should  deed  to  another  daughter  a  600-acre  tract  of  land  which  the  testator  had  deeded 
to  the  husband  some  years  before,  and  after  being  led  to  believe,  by  the  husband's 
failure  to  object,  that  he  acquiesced.  The  court  declared  a  hen  on  the  600-acre  tract 
in  favor  of  the  intended  beneficiary  "to  the  amount  of  the  value  of  the  600-acre  tract" 
with  interest  from  the  date  of  the  suit  and  with  an  option  on  the  husband's  part  to  pay 
the  amount  or  deed  the  land.  One  judge  dissented  on  the  ground  that  the  burden 
should  be  thrown  on  the  wife,  who  got  the  home  place  under  the  will,  and  not  on  the 
husband,  and  on  the  further  ground  that  if  the  burden  was  to  be  thrown  on  the  hus- 
band, he  should  be  held  to  be  a  trustee  and  not  merely  subjected  to  a  lien  on  his  land. 
But  clearly  it  was  not  a  case  for  declaring  a  trust,  as  there  was  no  trust  res.  Robinson 
V.  Denson,  3  Head  (Tenn.)  395  (1859).  The  relief  given  was  the  only  relief  theoretically 
proper,  and  if  the  case  is  to  be  sustained  at  all,  it  is  as  the  reparation  of  an  equitable 
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prevent  the  unjust  enrichment  of  the  legatee  or  devisee  through 
his  fraudulent  retention  of  the  legacy  or  devise  in  violation  of  his 
promise.^^  In  Massachusetts,  at  least,  it  has  been  intimated  by 
way  of  dictum  that  a  constructive  trust  will  be  enforced  even 
though  the  legacy  or  devise  was  expressly  "upon  a  trust  which 
is  inconsistent  with  the  secret  trust.''  ^ 

tort.  Was  there  such  a  tort  in  the  absence  of  an  actual  fraudulent  intent  on  the  part 
of  the  husband  at  the  time  when,  by  his  conduct,  he  induced  the  testator  to  make  the 
devise  to  the  wife? 

"  In  O'Hara  v.  Dudley,  supra,  413,  414,  Finch,  J.,  for  the  court,  said: 

"  Equity  acts  in  such  case  not  because  of  a  trust  declared  by  the  testator,  but  be- 
cause of  the  fraud  of  the  legatee.  For  him  not  to  carry  out  the  promise  by  which  alone 
he  procured  the  devise  and  bequest  is  to  perpetrate  a  fraud  upon  the  devisor  which 
equity  will  not  endure.  The  authorities  on  this  point  are  numerous.  .  .  .  All  along 
the  line  of  discussion  [in  the  authorities]  it  was  steadily  claimed  that  a  plain  and  unam- 
biguous devise  in  a  will  could  not  be  modified  or  cut  down  by  extrinsic  matter  lying  in 
parol,  or  unattested  papers,  and  that  the  Statute  of  Frauds  and  that  of  wills  excluded 
the  evidence;  and  all  along  the  line  it  was  steadily  answered  that  the  devise  was  un- 
touched, that  it  was  not  at  all  modified,  that  the  property  passed  imder  it,  but  the 
law  dealt  with  the  holder  for  his  fraud,  and  out  of  the  facts  raised  a  trust,  ex  maleficio, 
instead  of  resting  upon  one  as  created  by  the  testator.  The  character  of  the  fraud  which 
justifies  the  equitable  interference  is  well  described  in  Glass  v.  Hulbert  (102  Mass.  40; 
3  Am.  Rep.  418).  It  was  said  to  consist  *  in  the  attempt  to  take  advantage  of  that  which 
has  been  done  in  performance  or  upon  the  faith  of  the  agreement  while  repudiating  its 
obligations  under  cover  of  the  statute.' " 

C/.  Smith  V.  Attersoll,  i  Russ.  266  (1826)  where  the  writing  signed  by  the 
trustees  and  handed  to  the  testator  to  evidence  the  trust  was  properly  recognized 
as  a  valid  declaration  of  trust,  although  it  had  not  been  proved  as  a  testamentary 
paper. 

The  traditional  attitude  of  courts  of  equity  towards  the  Statute  of  Frauds  and  the 
Statute  of  Wills  was  expressed  by  Lord  Westbury  in  McCormick  v.  Grogan,  supra, 
p.  97,  as  follows: 

"The  Court  of  Equity  has,  from  a  very  early  period,  decided  that  even  an  Act  of 
Parliament  shall  not  be  used  as  an  instrument  of  fraud;  and  if  in  the  machinery  of  per- 
petrating a  fraud  an  Act  of  Parliament  intervenes,  the  Court  of  Equity,  it  is  true,  does 
not  set  aside  the  Act  of  ParUament,  but  it  fastens  on  the  individual  who  gets --a  title 
under  that  Act  and  imposes  upon  him  a  personal  obligation,  because  he  applies  the 
Act  as  an  instrument  for  accomplishing  a  fraud.  In  this  way  the  Court  of  Equity 
has  dealt  with  the  Statute  of  Frauds,  and  in  this  manner  also  it  deals  with  the  Statute 
of  Wills." 

"Fraud"  in  that  passage  should  be  interpreted  to  cover  all  unjust  enrichment 
rectifiable  in  equity. 

^  Ham  V.  Twombly,  supra,  172.  If  the  express  trust  is  inconsistent  with  the 
secret  trust,  it  would  seem  that  the  secret  trust  must  be  communicated  to  the  express 
cestui  que  trust  for  it  to  serve  as  a  basis  for  raising  a  constructive  trust.  Unless  the 
conscience  of  the  express  cestui  que  trust  is  charged  by  a  communication  to  him  of  the 
testator's  secret  trust  wishes,  his  equitable  interest,  derived  under  the  statute  as  to 
wills,  cannot  properly  be  taken  from  him.    If  his  conscience  is  so  charged  a  construe- 
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Illegal  promises.  —  If  the  legacy  or  devise  induced  by  the  prom- 
ise is  for  an  illegal  purpose,  as  where  the  intended  cestui  que  trust 
cannot  take  because  of  the  Statutes  of  Mortmain,  the  legatee  or 
devisee  cannot  keep  for  himself  without  being  unjustly  enriched 
and  by  the  weight  of  authority  must  hold  on  a  constructive  trust 
for  the  next  of  kin,  residuary  legatee,  heir,  or  residuary  devisee,^ 
unless  the  latter  is  a  party  to  the  illegal  arrangement.^^ 

Where  there  is  active  solicitation,  fraudulent  intent  at  the  time  of 
promising,  or  a  special  confidential  relationship.  —  In  some  juris- 
dictions it  is  only  where  the  legatee  or  devisee  is  active  in  inducing 

tive  trust  will  be  raised  whether  the  testator's  secret  trust  wishes  were  communicated 
to  the  express  trustee  or  not. 

^  Muckleston  v.  Brown,  6  Ves.  Jr.  52  (1801);  Strickland  v.  Aldridge,  9  Ves.  Jr. 
516  (1804);  Edwards  v.  Pike,  i  Eden  687  (1759);  Springett  v.  Jenings,  L.  R,  10  Eq. 
Cas.  488  (1870);  Sweeting  v.  Sweeting,  10  Jur.  n.  s.  31  (1864);  O'Hara  ;;.  Dudley, 
supra;  Fairchild  v.  Edson,  154  N.  Y.  199,  48  N.  E.  541  (1897). 

Cf.  Gore  v.  Clarke,  and  Schultz's  Appeal,  in  n.  56,  ante. 

In  Jones  v.  Badley,  L.  R.  3  Eq.  Cas.  635,  L.  R.  3  Ch.  362  (1876);  Rowbotham  v. 
Dunnett,  L.  R.  8  Ch.  430  (1878);  and  Flood  v.  Ryan,  supra,  no  illegal  trust  was  proved. 

In  Flood  V.  Ryan,  supra,  as  there  was  no  secret  illegal  trust,  the  fact  that  the  devisee 
felt  in  conscience  bound  to  apply  the  property  as  if  there  had  been  such  a  trust  was 
deemed  not  to  defeat  the  devise,  since  the  statute  raising  the  question  of  illegality 
applied  only  to  devises  to  charity  where  the  testator  died  within  thirty  days  after  mak- 
ing the  will  and  did  not  forbid  gifts  to  charities  by  devisees  imder  such  wills.  One  justice 
dissented. 

In  Stirk's  Estate,  232  Pa.  St.  98,  81  Atl.  187(1911),  the  residuary  estate  was  given 
on  a  secret  trust  in  fraud  of  a  charitable  bequest  statute,  and  the  gift  was  simply 
declared  void  for  fraud  and  the  residuary  estate  directed  to  be  distributed  under  the 
intestate  laws  of  the  state.  In  Edson  v.  Bartow,  supra,  a  trust  of  part  of  the  residue 
for  the  next  of  kin  was  declared. 

In  Hoffner's  Estate,  161  Pa.  St.  331,  343,  29  Atl.  33,  35  (1894),  where  a  gift  to  a 
church  made  in  a  will  executed  within  thirty  days  of  the  testatrix's  death  was  upheld 
in  equity,  despite  the  statute  making  such  gifts  void,  because  it  was  shown  that  the 
gift  was  made  in  pursuance  of  a  bequest  to  testatrix  on  a  promise  given  by  her  to 
leave  the  legacy  to  the  church.  Dean,  J.,  for  the  court,  said: 

"This  money  goes  to  the  church,  not  by  the  will,  but  because  there  is  no  valid  will, 
when  there  ought  to  have  been  one;  it  is  a  right  of  the  church,  for  whose  benefit  the 
promise  was  made,  to  insist  on  the  fulfillment  of  the  obligation  in  a  court  of  equity 
in  whose  hands  is  the  fund  and  before  whom  are  all  parties  in  interest." 

The  possible  claim  of  the  residuary  legatee  or  devisee  is  usually  overlooked,  because 
in  the  cases  which  have  arisen  the  trust  has  seemingly  related  to  either  the  whole 
property  of  the  deceased  or  else  to  part  or  all  of  the  residue  as  such.  The  residuary 
legatee's  or  devisee's  rights  are  properly  safeguarded  in  the  statement  from  i  Jar- 
man  on  Wills,  6  Eng.  ed.,  quoted  in  n.  92,  post. 

In  Ford  v.  Dangerfield,  8  Rich.  Eq.  95  (1856),  the  trust  of  the  residue  being  illegal 
and  there  being  no  next  of  kin,  the  state  took  "by  escheat." 

*'  See  Ham  v.  Twombly,  supra. 
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the  legacy  or  devise,  i.  e.,  coaxes  the  testator  to  give  it  on  the  as- 
surance that  his  communicated  wishes  will  be  carried  out,  or  in- 
tends at  the  time  of  the  promise  or  assurance  to  repudiate  it  after 
testator's  death,  or  is  in  a  relation  of  special  trust  and  confidence 
towards  the  testator,  that  he  will  be  charged  as  trustee.^^  The  re- 
quirement of  active  solicitation  before  charging  the  legatee  or 
devisee  as  trustee  is  apparently  the  adoption  of  the  view  that  such 
soHcitation  constitutes  undue  influence  which  will  not  make  the 
legacy  or  devise  void,  but  will  justify  equity  in  enforcing  a  trust 
against  the  wielder  of  the  undue  influence.  The  same  idea  seems 
to  be  back  of  the  view  that  if  a  relation  of  special  trust  and  confi- 
dence exists  between  the  testator  and  the  legatee  or  devisee,  a 
constructive  trust  should  be  enforced.^^  Indeed,  in  these  cases, 
as  in  the  fraudulent-intent  cases,  some  jurisdictions  seem  to  pro- 
ceed on  the  idea  that  if  there  is  active  solicitation,  or  breach  ot 
confidential  relation,  or  intent  at  the  time  of  promising  not  to  per- 
form the  promise,  equity,  to  prevent  fraud,  enforces  the  express 
oral  trust  rather  than  a  constructive  trust,  just  as  in  the  part  per- 
formance of  oral  contracts  for  the  sale  of  land  cases  equity  regards 
itself  as  enforcing  the  express  oral  contract.    That  equity  may  en- 


^8  See  Moran  v.  Moran,  104  la.  216,  73  N.  W.  617  (1897);  Evans  v.  Moore,  247 
111.  60,  93  N.  E.  118  (1910);  Sprinkle  v.  Hayworth,  26  Gratt.  (Va.)  384  (1875);  Ten- 
nant  v.  Tennant,  43  W.  Va.  547,  27  S.  E.  334  (1897).  Cf.  Collins  v.  Hope,  20  O. 
St.  493  (185 1),  but  as  to  the  Ohio  rule  to-day  see  Winder  v.  Scholey,  supra.  In 
Evans  v.  Moore,  supra,  the  absence  of  a  fraudulent  intent  on  the  part  of  the  prom- 
isor at  the  time  of  making  the  promise  prevented  the  enforcement  of  a  trust,  but 
equitable  relief  was  given  for  other  reasons. 

'^  The  undue-influence  idea  is  more  clearly  developed  in  the  deed  on  oral  trust  cases 
than  in  the  will  cases.    In  Noble  v.  Noble,  255  111.  629,  635,  99  N.  E.  631,  633  (1912), 

I  in  enforcing  a  trust  because  a  grantee  who  took  on  an  oral  trust  violated  a  confiden- 
tial relationship  in  retaining  the  property  for  himself  in  breach  of  trust,  the  court 
said: 
"The  term  'fiduciary  and  confidential  relation'  is  a  comprehensive  one  and  [a 
breach  of  the  relation]  exists  whenever  influence  has  been  acquired  and  abused  or 
confidence  has  been  reposed  and  betrayed." 
That  is  almost  word  for  word  the  language  used  in  Leonard  v.  Burtle,  226  111.  422, 
431,  80  N.  E.  992,  996  (1907),  where,  in  considering  whether  a  will  was  executed  as 
the  result  of  undue  influence,  Wilkin,  J.,  for  the  court,  said: 
"What  constitutes  undue  influence  depends  upon  the  circumstances  of  each  case. 
To  make  a  good  will  a  person  must  be  a  free  agent.    But  all  influences  are  not  unlawful. 
The  doctrine  of  equity,  however,  concerning  undue  influence  is  broad,  and  it  will  reach 
every  case  and  grant  relief  where  influence  is  acquired  and  abused  and  confidence  is 
reposed  and  betrayed." 
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force  against  the  legatee  or  devisee  the  express  oral  trust,  as  such, 
under  any  circumstances,  would  seem  to  be  an  indefensible  prop- 
osition, for  the  express-trust  provisions  and  the  will  provisions  of 
the  Statute  of  Frauds  and  the  provisions  of  subsequent  statutes 
about  wills  were  meant  to  bind  equity  judges;  but,  on  the  other 
hand,  to  say  that  equity  should  enforce  a  constructive  trust  only  if 
there  is  active  solicitation,  a  special  confidential  relation,  or  actual 
fraudulent  intent  at  the  time  of  the  promise,  is  unduly  to  limit  the 
constructive-trust  jurisdiction  and  to  give  too  great  encourage- 
ment to  dishonesty.  It  is  the  fact  that  the  legacy  or  devise  was 
given  wholly  because  of  testator's  reHance  on  the  legatee's  or  dev- 
isee's promise,  and  not  the  solicitation  or  other  activity  of  the 
legatee  or  devisee,  that  is  the  important  element  for  equity's 
consideration  prior  to  the  legatee's  or  devisee's  repudiation  of 
promise. ^°  As  for  a  special  relation  of  trust  and  confidence,  what 
better  evidence  of  one  could  there  be  than  that  the  testator,  con- 
fiding in  the  promise  of  the  legatee  or  devisee,  made  him  the  gift? 
Every  case  of  a  deed  on  an  oral  trust  or  promise  relied  on,  or  of  a 
will  on  an  oral  trust  or  promise  relied  on,  is  on  principle  a  case  of 
a  relation  of  special  trust  and  confidence  between  the  grantor  and 

''"  Accordingly,  in  Benbrook  v.  Yancy,  supra,  where  the  devisee  did  nothing  that 
was  active  to  induce  the  devise  to  her,  and  yet  but  for  her  promise  the  devise  would 
not  have  been  made,  the  court  enforced  a  trust,  although  in  the  earlier  case  of  Rags- 
dale  V.  Ragsdale,  68  Miss.  92,  8  So.  315  (1890),  stress  had  been  laid  on  the  fact  of 
activity  as  a  constructive-trust  element  in  these  will  cases. 

In  Gilpatrick  v.  Glidden,  supra,  151,  Virgin,  J,,  for  the  court,  said: 

"Equity  does  not  interfere  with  the  will.  That  remains  unchallenged.  Nor  does 
it  assume  to  set  aside  the  Statute  of  Frauds  which  the  defendants  invoke.  But  on 
account  of  her  [the  devisee's]  conduct  in  procuring  the  legal  title  to  herself,  equity 
does  declare  that  she  cannot  conscientiously  hold  it  or  its  proceeds  for  her  own  ex- 
clusive benefit.  .  .  . 

"We  do  not  mean,  however,  that  it  is  essential  to  the  upholding  of  such  a  trust 
that  a  devisee  should  have  been  an  active  agent  in  procuring  the  devise  to  be  made 
in  his  favor,  for  the,  great  current  of  English  authority  during  the  last  two  centuries, 
as  well  as  that  of  this  country,  holds  that,  if  either  before  or  after  the  making  of  the 
will,  the  testator  makes  known  to  the  devisee  his  desire  that  the  property  shall  be  dis- 
posed of  in  a  certain  legal  manner  other  than  that  mentioned  in  the  will,  and  that  he 
relies  upon  the  devisee  to  carry  it  into  effect;  and  the  latter  by  any  words  or  acts 
calculated  to,  and  which  he  knows  do  in  fact  cause  the  testator  to  believe  that  the 
devisee  fully  assents  thereto  and  in  consequence  thereof  the  devise  is  made,  but  after 
the  decease  of  the  testator  the  devisee  refuses  to  perform  his  agreement,  —  equity 
will  decree  a  trust  and  convert  the  devisee  into  a  trustee,  whether,  when  he  gave  his 
assent  he  intended  a  fraud  or  not,  —  the  final  refusal  having  the  effect  of  consummat- 
ing the  fraud." 
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grantee  or  between  the  testator  and  the  legatee  or  devisee.  ^^  Fraud- 
ulent intent  at  the  time  of  the  promise  has  no  bearing  on  the  prob- 
lem save  as  showing  a  legal  tort  as  well  as  a  breach  of  promise, 
for  the  legal  tort  is  not  needed  to  enable  equity  to  act.  Equity 
cares  not  for  mere  form,  and  it  should  not  care  whether  the  unjust 
enrichment  of  the  defendant  through  retention  of  the  property  in 
violation  of  his  promise,  which  properly  constitutes  an  equitable 
tort,^^  is  aggravated  by  a  legal  tort  or  not.  Accordingly,  in  most 
jurisdictions,  the  fraudulent  intent  at  the  time  feature  may  be 
ignored,^^  except  in  so  far  as  the  presence  of  a  legal  tort  enables  us 
to  confirm  our  view  that  the  trust  should  be  enforced  in  favor  of 
the  intended  cestui  que  trust  J'^ 

It  would  seem,  then,  that  active  solicitation  of  the  testator  by 
the  legatee  or  devisee  in  inducing  the  devise  is  not  needed  to  enable 
equity  to  declare  a  trust;  that  a  special  relation  of  trust  and  confi- 
dence other  than  that  constituted  by  the  trust  and  confidence 
actually  reposed  is  also  not  necessary;  and  that  a  fraudulent  intent 


'^  In  an  anonymous  article  on  "Equity  and  the  Statute  of  Frauds,"  in  21  Bench 
and  Bar  61,  at  p.  65,  it  is  said  of  conveyances  of  oral  trusts  or  promises  to  convey: 

"The  confidential  relation  has  been  referred  to  merely  to  show  the  abuse  of  trust 
which  would  result  if  the  defendant  were  permitted  to  retain  the  property.  But  when 
one  person  parts  with  his  property  to  another  on  the  latter's  promise  to  reconvey,  he 
certainly  trusts  that  other  or  he  never  would  do  what  he  did;  and  equity,  it  seems  to 
us,  should  protect  the  trust  regardless  of  the  exact  relations  of  the  parties." 

'2  It  is  called  an  equitable  tort  simply  because  equity  has  a  different  estimate  of 
what  constitutes  fraud  from  that  entertained  by  the  common-law  courts.  Similarly 
we  have  the  phrase  "equitable  waste"  just  because  equity  judges  construed  the 
words  "without  impeachment  of  waste"  in  a  different  way  than  the  law  courts  did. 

'3  McCormick  v.  Grogan,  supra  (semble);  Curdy  v.  Berton,  79  Cal.  420,  21  Pac. 
858  (1889)  (semble);  General  Convention  v.  Smith,  52  Ind.  App.  136,  100  N.  E.  384 
(1913)  (semble);  Chapman's  Ex'r  v.  Chapman,  supra;  Gilpatrick  v.  Glidden,  supra; 
Bailey  v.  Wood,  211  Mass.  37,  97  N.  E.  902  (191 2)  (semble);  Benbrook  v.  Yancy,  supra; 
SmuUin  v.  Wharton,  supra;  Yearance  v.  Powell,  supra;  Powell  v.  Yearance,  supra; 
Winder  v.  Scholey,  supra;  Blick  v.  Cockins,  supra  (semble). 

But  contra  see  cases  in  note  68,  ante. 

''*  "If  a  devisee  fraudulently  induces  the  devise  to  himself,  intending  to  keep  the 
property  in  disregard  of  his  promise  to  the  testator  to  convey  it  or  hold  it  for  the  bene- 
fit of  a  third  person,  and  then  refuses  to  recognize  the  claims  of  the  third  person,  he  is 
guilty  of  a  tort,  and  equity  may  and  does  compel  the  devisee  to  make  specific  repara- 
tion for  the  tort  by  a  conveyance  to  the  intended  beneficiary.  If,  on  the  other  hand, 
the  devisee  has  acquired  the  property  with  the  intention  of  fulfilling  his  promise,  but 
afterwards  decides  to  break  it,  relying  on  the  statute  as  a  defense,  he  commits  no  tort, 
but  a  purely  passive  breach  of  contract."  Ames,  Lectures  in  Legal  History,  430-431. 
See  same  passage  in  20  Harv.  L.  Rev.  549,  554. 


376  HARVARD  LAW  REVIEW 

at  the  time  of  the  promise  is  no  more  important  than  fraudulent 
intent  at  the  time  for  performance.^^ 

Some  unsettled  questions.  —  There  are  some  unsettled  problems 
as  to  what  constitutes  communication;  as,  for  instance,  whether 
there  would  be  communication  if  the  testator  should  mail  to  the 
legatee  or  devisee  a  letter  expressing  his  intentions  and  die  before 
its  receipt,  or  should  hand  a  letter  of  instructions  to  the  legatee  or 
devisee  and  die  before  it  was  read;  as,  for  instance,  where  the 
testator  should  instruct  the  legatee  or  devisee,  who  did  not  know 
the  letter's  contents,  not  to  open  the  letter  handed  to  him  until 
after  the  testator's  death.  Probably  in  neither  of  the  supposititious 
cases  should  there  be  deemed  to  have  been  communication.^^ 

75  "Trust[s],  in  cases  of  this  character,  are  impressed  on  the  ground  of  fraud,  actual 
or  constructive,  and  the  basis  or  ground  upon  which  fraud  is  imputed  is  that  of  holding 
the  estate  of  the  testator  against  conscience.  It  is  not  based  necessarily  on  any  im- 
putation of  fraud,  or  intention  to  defraud,  at  the  time  of  making  the  promise,  but  of 
afterwards  holding  or  attempting  to  hold  the  estate,  as  if  the  promise,  on  which  the 
estate  was  received  in  its  original  condition,  had  not  been  made.  The  fraud  consists 
in  holding,  or  attempting  to  hold,  the  estate  free  from  the  effect  or  obligation  of  a 
promise,  subject  to  which  it  was  intended  to  be  devised  and  received  and  which  it  is 
obhgatory  in  conscience  to  carry  out.  Where  the  estate  or  interest  therein  is  thus 
received  by  the  person  who  made  the  promise,  the  attempt  to  hold  the  estate  without 
performing  the  promise  is  an  actual  fraud,  for  the  reason  that  the  recipient,  having 
actually  made  the  promise,  knows  personally  of  the  obligation  and  is  guilty  of  actual 
fraud  in  holding,  or  attempting  to  hold,  the  estate  without  performing  the  promise, 
so  far  as  his  interest  in  the  estate  extends.  As  to  such  promisor,  it  is  clearly  not  a 
question  of  modifying  or  cutting  down  plain  and  ambiguous  devises  in  a  will,  by  parol 
evidence  or  unattested  papers,  in  violation  of  the  Statute  of  Frauds  or  of  WiUs,  for 
the  devise  to  the  promisor  is  not  modified,  but  he  is  dealt  with  as  a  holder  by  fraud 
of  property  under  the  will,  and  a  trust  ex  maleficio  is  raised  from  these  facts."  Emery, 
V.  C,  in  Powell  v.  Yearance,  supra,  126. 

"It  is  conceded  that  in  cases  of  actual  intentional  fraud  equity  will  raise  a  trust, 
notwithstanding  the  Statute  of  Frauds  or  the  Statute  of  Wills.  In  equity  what  differ- 
ence can  there  be  whether  the  fraudulent  intention  existed  at  the  time  the  testator 
acted  or  not  until  it  was  time  for  the  devisee  to  act?  In  either  case  the  testator  acted 
upon  the  faith  that  the  devisee  would  keep  his  promise;  the  result  of  his  refusal  or  fail- 
ure to  do  so  is  the  same  in  either  case  and  equally  fraudulent."  Smnmers,  C.  J.,  in 
Winder  v.  Scholey,  supra,  216. 

Compare  Bailey  v.  Wood,  supra,  43,  where  Braley,  J.,  for  the  court,  said: 

"The  transaction  may  be  none  the  less  fraudulent  in  a  court  of  equity,  where  the 
sole  heir  at  law  induces  the  ancestor  to  die  intestate,  honestly  intending  at  the  time  to 
comply  with  his  requests  as  to  distribution  of  the  estate,  but  upon  receiving  the  inher- 
itance changes  his  mind,  and  in  disregard  of  his  express  promise  dehberately  appro- 
priates the  property  to  his  own  use." 

7'  In  In  re  Boyes,  supra,  536,  Kay,  J.,  said: 

"If  the  trust  was  not  declared  when  the  wiU  was  made,  it  is  essential,  in  order  to 
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Another  unsettled  question  is  whether  information  of  testator's 
intentions  given  in  testator's  lifetime  must  be  authorized  by  the 
testator  to  be  given  to  the  legatee  or  devisee  for  the  latter  to  be 
bound. "^  The  chances  are  that  it  will  receive  a  solution  similar  to 
that  stated  in  the  revocation  of  offer  of  contract  cases,  where,  by  a 

make  it  binding,  that  it  should  be  communicated  to  the  devisee  or  legatee  in  the  testa- 
tor's lifetime  and  that  he  should  accept  that  particular  trust.  It  may  possibly  be  that 
he  would  be  bound  if  the  trust  had  been  put  in  writing  and  placed  in  his  hands  in  a 
sealed  envelope,  and  he  had  engaged  that  he  would  hold  the  property  given  to  him 
by  the  will  upon  the  trust  so  declared,  although  he  did  not  know  the  actual  terms  of 
the  trust;  McCormick  v.  Grogan,  L,  R.  4  H.  L.  82.  But  the  reason  is  that  it  must  be 
assumed  if  he  had  not  so  accepted  the  will  would  be  revoked."  Cf.  Morrison  v. 
McFerran,  [1901]  i  Ir.  R.  360,  where  the  legatee  at  testator's  request  signed  a  promise- 
to  pay  legacies  without  knowing  what  the  contents  of  the  paper  were  other  than  that 
they  related  to  the  estate,  but  later  the  testator  told  the  legatee  about  some  of  the 
payments  which  were  to  be  made.  The  legatee  was  deemed  a  trustee  as  regards 
those  payments  only  about  which  the  testator  told  her  his  wishes. 

In  In  re  Shields,  [191 2]  i  Ch.  591,  a  testator  who  had  provided  a  legacy  of  £300 
for  his  housekeeper  in  his  previously  executed  will  drew  a  check  for  £300  and  wrote  a 
letter  to  the  housekeeper  which  instructed  her  to  "tell  my  executors  that  this  is  in- 
stead of  the  £300  left  you  in  my  will."  Without  telling  the  housekeeper  what  the 
letter  and  the  check  were,  the  testator,  in  her  presence,  sealed  them  up  in  an  envelope 
and  placed  them  in  a  drawer  and  told  her  to  open  the  envelope  on  his  death.  Later  he 
opened  the  envelope  and  took  out  the  check  and  put  the  letter  in  another  envelope 
and  told  her  to  keep  it  and  open  it  on  his  death.  Later  he  deposited  £300  in  bank 
to  a  joint  account  in  the  names  of  himself  and  the  housekeeper  with  power  to  either 
to  draw.  On  his  death  the  questions  arose  whether  the  housekeeper  was  entitled  to 
the  £300  on  deposit  and  whether  she  was  entitled  also  to  the  £300  legacy.  The  court 
held  that  the  £300  on  deposit  was  the  housekeeper's  by  a  good  gift  inter  vivos;  that 
the  contents  of  the  letter  instructing  the  housekeeper  to  tell  the  executors  that  the 
£300  was  instead  of  the  legacy  were  not  communicated  to  her;  and  that  in  consequence 
there  was  no  "ademption,"  i.  e.,  satisfaction,  of  the  legacy,  and  accordingly  she  could 
keep  the  £300  and  yet  claim  the  legacy.  The  same  theory  of  what  constitutes  com- 
munication should  apply  in  the  constructive-trust  cases  as  was  applied  in  this  so- 
called  "ademption"  case. 

^^  In  Moss  V.  Cooper,  i  J.  &  H.  352,  370,  371  (1861),  Vice-Chancellor  Sir  W.  Page 
Wood  said: 

"When  you  prove  that  the  testator  desired  to  create  a  trust,  and  that  this  desire 
was  communicated  to  the  legatee  by  one  who  had  acted  as  the  testator's  agent  in  the 
preparation  of  the  will,  you  have  prima  facie  evidence  that  the  communication  was 
made  by  the  testator's  direction.  It  is  not  necessary,  for  the  purpose  of  my  decision, 
to  consider  what  the  court  ought  to  do  in  a  case  where  the  testator  is  proved  to  have 
had  a  particular  wish,  and  that  wish  is  proved  to  have  been  communicated  to  the 
legatee  without  the  sanction  or  authority  of  the  testator.  That  question  does  not  in 
my  opinion  arise  here,  and  when  it  does  arise,  it  may  require  some  consideration,  what 
would  be  the  result  if  the  legatee,  after  receiving  this  unauthorized  information,  ab- 
stains from  making  any  communication  to  the  testator  as  to  his  acceptance  or  refusal 
of  the  trusts.    That  will  be  an  entirely  new  case." 
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departure  from  principle,  it  is  said  that  knowledge  of  the  offerer's 
inconsistent  action  in  disposing  of  the  offered  property  to  others, 
even  though  such  knowledge  is  derived  from  third  persons  not 
authorized  to  impart  it,  has  the  same  effect  as  if  those  persons 
were  authorized. ^^ 

Tacit  promises,  —  If  what  is  to  be  regarded  as  communica- 
tion takes  place,  then  a  trust  will  be  enforced  even  though 
the  legatee  or  devisee  did  not  expressly  promise  to  carry  out 
testator's  wishes,   but   only  tacitly  did  so,^^   provided  a  bind- 

78  Dickinson  v.  Dodds,  L.  R.  2  Ch.  D.  463  (1876);  Coleman  v.  Applegarth,  68  Md. 
21,  II  Atl.  284  (1887);  Frank  v.  Stratford-Handcock,  13  Wyo.  37,  77  Pac.  134  (1904); 
Watters  v.  Lincoln,  29  So.  Dak.  98,  135  N.  W.  712  (1912). 

7^  In  Amherst  College  v.  Ritch,  supra,  324,  325,  Vann,  J.,  for  the  court,  said: 
"While  a  promise  is  essential  it  need  not  be  expressly  made,  for  active  cooperation 
or  silent  acquiescence  may  have  the  same  effect  as  an  express  promise.  If  a  legatee 
knows  what  the  testator  expects  of  him,  and,  having  an  opportunity  to  speak,  says 
nothing,  it  may  be  equivalent  to  a  promise,  provided  the  testator  acts  upon  it.  When- 
ever it  appears  that  the  testator  was  prevented  from  action  by  the  action  or  silence  of 
a  legatee,  who  knew  the  facts  in  time  to  act  or  speak,  he  wiU  not  be  permitted  to  apply 
the  legacy  to  his  own  use  when  that  would  defeat  the  expectations  of  the  testator. 
As  was  said  by  this  court  in  the  O'Hara  case,  supra  [95  N.  Y.  403]:  *It  matters  little 
that  McCue  did  not  make  in  words  a  formal  and  express  promise.  Everything  that 
he  said  and  everything  that  he  did  was  full  of  that  interpretation.  When  the  testatrix 
was  told  that  the  legal  effect  of  the  will  was  such  that  the  legatees  could  divert  the 
fund  to  their  own  use,  which  was  a  statement  of  their  power,  she  was  told  also  that  she 
would  only  have  their  honor  and  conscience  on  which  to  rely,  and  answered  that  she 
could  trust  them,  which  was  an  assertion  of  their  duty.  Where  in  such  cases  the  lega- 
tee even  by  silent  acquiescence  encourages  the  testatrix  to  make  a  bequest  to  him, 
to  be  by  him  applied  for  the  benefit  of  others,  it  has  all  the  force  and  effect  of  an 
express  promise.'  ...  As  was  well  said  in  Wallgrave  v.  Tebbs,  supra  [2  K.  &  J. 
321]: 

Where  a  person  knowing  that  a  testator,  in  making  a  disposition  in  his  favor,  in- 
tends it  to  be  apphed  for  purposes  other  than  his  own  benefit,  either  expressly  prom- 
ises or  by  silence  implies  that  he  will  carry  the  testator's  intention  into  effect,  and  the 
property  is  left  to  him  upon  the  faith  of  the  promise  or  imdertaking,  it  is  in  effect  a 
case  of  trust;  .  .  .'" 

See  also  Russell  v.  Jackson,  10  Hare  204  (1852);  Tee  v.  Ferris,  2  K.  &  J.  357  (1856); 
Jones  V.  Badley,  supra;  Springett  v.  Jenings,  supra;  Moss  v.  Cooper,  supra;  Edson  v. 
Bartow,  supra;  Stirks'  Estate,  supra;  Washington's  Estate,  supra. 

In  Mead  v.  Robertson,  supra,  where  the  court  refused  to  find  decedent's  half-sister 
and  only  heir  a  trustee  because,  when  she  was  in  an  adjoining  room  and  may  or  may 
not  have  heard  and  when  neither  she  nor  decedent  understood  that  her  consent  or 
refusal  was  necessary,  her  husband  promised  decedent  that  his  wishes  would  be  car- 
ried out,  the  court,  by  Ellison,  J.,  said  that  fraud  is  the  base  of  the  action,  since  the 
action's  object  is  "  to  arrest  the  consummation  of  a  fraud.  .  .  .  Therefore  since  a  wil- 
fully broken  promise,  made  in  aid  of  the  promisee's  definite  intention  which  thwarts 
such  intention  and  prevents  other  action,  is  a  fraud,  equity  affords  relief  to  the  bene- 
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ing  obligation  to  perform  was  intended  and  not  a  mere  moral 
obligation.  ^^ 

Where  the  legatee  or  devisee  promises  the  testator  to  hold  for  or  to  pay 
or  convey  to  others  whose  names  are  communicated  to  him  in  the  tes- 
tator^ s  lifetime  and  the  express  or  tacit  promise  made  prevents  the  revoca- 
tion or  modification  of  the  legacy  or  devise.  —  We  have  seen  that,  if  a 
legacy  or  devise  is  induced  by  the  promise  of  the  legatee  or  devisee 
to  carry  out  the  testator's  wishes  expressed  in  a  form  not  meeting 
the  statutory  requirements  for  wills,  but  communicated  to  the  leg- 
atee or  devisee  in  the  testator's  lifetime,  a  constructive  trust  will  be 
enforced.  By  the  overwhelming  weight  of  authority  a  trust  will  be 
enforced  where  the  original  insertion  in  the  will  of  legacy  or  devise 
was  not  induced  by  the  promise,  but  where,  after  the  will  was  ex- 
ecuted, the  testator  communicated  to  the  legatee  or  devisee  his 
instructions  that  the  latter  should  hold  for  the  benefit  of  persons 
named  and  received  his  express  or  tacit  assent  to  do  so,  and  in 
reHance  thereon  refrained  from  revoking  the  gift  to  the  legatee  or 


ficiaries  of  the  promise.  There  must  not  only  be  an  expressed  intention,  but  there  must 
be  a  promise  made  to  carry  out  such  intention;  otherwise  there  would  be  no  breach  of 
promise  and  consequently  no  fraud  by  the  promisor."  (no  S.  W.,  at  p.  1096.)  The 
court  admitted  that  "  Proof  of  a  promise  on  the  part  of  the  heir  or  devisee  need  not  be 
that  it  was  expressly  made.  The  proof  may  consist  in  the  silence  of  the  promisor  on 
hearing  the  declaration  of  the  deceased's  intentions"  (p.  1097),  but  it  considered  that 
no  silence  could  count  as  a  promise  unless  speech  was  expected  by  the  one  party  or  rea- 
sonably to  be  deemed  expected  by  the  other.  While  the  court  could  have  put  its  de- 
cision on  the  ground  that  the  testator  would  not  have  made  a  will  anyhow,  it  put 
it  solely  on  the  ground  that  no  promise  was  intended  to  be  exacted  from  and  none  was 
actually  or  tacitly  given  by  the  heir.  Cf.  Lomax  v.  Ripley,  3  Sm.  &  Giff.  48  (1854). 
®°  In  Amherst  College  v.  Ritch,  supra,  323,  Vann,  J.,  for  the  court,  said: 
"While  a  testator  may  make  a  gift  to  a  legatee  solely  for  the  purpose  of  enabling 
him,  if  he  sees  fit,  to  dispose  of  it  in  a  particular  way,  still,  if  there  is  no  promise  by 
him,  either  express  or  impUed,  to  so  dispose  of  it,  and  the  matter  is  left  wholly  to  his 
will  and  discretion,  no  secret  trust  is  created,  and  he  may,  if  he  chooses,  apply  the 
legacy  to  his  own  use.  When  it  clearly  appears  that  no  trust  was  intended,  even  if  it 
is  equally  clear  that  the  testator  expected  that  the  gift  would  be  applied  in  accordance 
with  his  known  wishes,  the  legatee,  if  he  had  made  no  promise  and  none  has  been  made 
in  his  behalf,  takes  an  absolute  title  and  can  do  what  he  pleases  with  the  gift.  What- 
ever moral  obligation  there  may  be,  no  legal  obligation  rests  upon  him."  See  Lomax 
V.  Ripley,  supra;  Rowbotham  v.  Dunnett,  supra;  O'Donnell  v.  Murphy,  13  Cal.  App. 
728,  120  Pac.  1076  (1911). 

In  Creagh  v.  Murphy,  Ir.  R.,  7  Eq.  182  (1873),  the  testatrix  told  the  legatee  her 
wishes  but  left  what  was  to  be  paid  by  him  to  any  one  to  his  discretion.  As  he  had 
exercised  his  discretion  by  making  some  payments,  it  was  held  that  no  trust  would 
be  enforced.    But  see  Jones  v.  Nabbs,  Gilb.  Eq.  146  (1718). 
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devisee.^^  In  at  least  one  jurisdiction,  however,  the  line  seems  to 
be  drawn  between  inducing  a  will  in  one's  favor  by  a  promise, 
which  action  is  there  deemed  to  justify  raising  a  constructive 
trust,^^  and  preventing  by  an  oral  promise  the  revocation  of  a 
legacy  or  devise,  which  action  is  there  held  not  to  justify  raising  a 
trust. ^^    Also,  in  England,  where  less  than  all  of  several,  who  take 

81  Reech  v.  Kennegal,  i  Yes.  123  (1748);  Barrow  v.  Greenough,  3  Yes.  Jr.  152 
(1769);  Chamberlaine  v.  Chamberlaine,  2  Freem.  Ch.  34  (1678);  Tee  v.  Ferris,  supra; 
Moss  V.  Cooper,  supra  (semble)]  Norris  v.  Frazer,  L.  R.  15  Eq.  Cas.  318  (1873);  In  re 
Maddock,  supra;  Attorney-General  v.  Cullen,  14  Ir.  C.  L.  R.  137  (1863);  (aff'd  Cullen  v. 
Attorney-General  L.  R.  i  H.  L.  190  (1866) );  In  re  King's  Estate,  supra;  DeLaurencel 
V.  DeBoom,  48  Cal.  581  (1874);  Dowd  v.  Tucker,  41  Conn.  197  (1874);  Gaither  v. 
Gaither,  3  Md.  Ch.  158  (1851)  (semble);  Ragsdale  v.  Ragsdale,  supra;  Belknap  v. 
Tillotson,  82  N.  J.  Eq.  271,  88  Atl.  841  (1913);  Carver  v.  Todd,  48  N.  J.  Eq.  102,  21 
Atl.  943  (1891);  Rutherfurd  v.  Carpenter,  119  N.  Y.  Supp.  790  (1909);  Hoffner's 
Estate, supra;  Richardson t;.  Adams,  10  Yerg,  (Tenn.)  273  (1837);  Brooke;.  Chappell, 
34  Wis.  405  (1874).  Cf.  Wekett  v.  Raby,  3  Bro.  Pari.  Cas.  16  (1724);  Yan  Houten  v. 
Stevenson,  74  N.  J.  Eq.  i,  77  Atl.  612  (1907);  Sims  v.  Walker,  8  Humph.  (Tenn.) 
503  (1847)- 

For  cases  where  it  is  not  clear  whether  the  promise  was  before  or  after  the  making  of 
the  will,  see  Nab  v.  Nab,  supra;  Oldham  v.  Litchfield,  supra;  French  v.  French,  supra; 
Shields  v.  McAuley,  supra;  Hughes  v.  Bent,  supra;  McAuley's  Estate,  supra;  Wash- 
ington's Estate,  supra. 

In  French  v.  French,  supra,  230,  Lord  Davey  in  his  concurring  opinion  said: 

"My  Lords,  it  is  said  that  this  jurisdiction  is  based  upon  fraud,  and  so  it  is  be- 
cause if  you  once  get  to  this,  that  it  is  a  trust  which  is  imposed  upon  the  conscience  of 
the  legatee,  then  if  the  legatee  betrays  the  confidence  in  reliance  upon  which  the  be- 
quest was  made  to  him,  then  it  is  what  I  should  think  everybody  would  consider  a 
fraud,  though  I  take  the  liberty  to  say  that  the  moral  turpitude  of  any  particular  case 
must  vary  infinitely  according  to  the  circumstances  of  the  particular  case.  My  Lords, 
the  basis  of  it  is,  of  course,  that  the  testator  has  died,  leaving  the  property  by  his  will 
in  a  particular  manner,  on  the  faith  and  reliance  upon  an  express  or  imphed  promise 
by  the  legatee  to  fulfill  his  wishes,  and  your  Lordships  will  at  once  see  that  it  makes 
no  difference  whatever  whether  the  will  be  made  before  the  communication  to  the 
legatee  or  afterwards,  because,  as  was  said,  I  think  by  Yice-Chancellor  Turner,  in 
one  of  the  cases  which  were  cited,  the  presumption  is  that  the  testator  would  have 
revoked  his  will  and  made  another  disposition  if  he  had  not  relied  upon  the  promise, 
express  or  implied,  made  by  the  legatee  to  fulfill  his  wishes." 

^  Blick  V.  Cockins,  supra.    Cf.  Miller  v.  Cockins,  239  Pa.  St.  538  (1913). 

83  Fox  V.  Fox,  88  Pa.  St.  19  (1878);  McCloskey  v.  McCloskey,  205  Pa.  St.  491,  55 
Atl.  180  (1903).  In  McCloskey  v.  McCloskey,  supra,  a  father,  after  making  his  will 
in  favor  of  his  wife  for  life  and  after  her  death  for  his  daughters,  told  the  daughters 
that  they  were  to  hold  for  themselves  and  their  three  brothers  equally,  and  they  agreed 
to  do  so.  After  the  father's  death  the  daughters  refused  to  perform,  and  it  was  held 
that  their  refusal  to  perform  was  not  such  misconduct  as  to  raise  a  trust.  Brown,  J., 
for  the  court,  said  (p.  496): 

"Where  an  absolute  devise  is  procured  through  the  promise  of  a  devisee  that  he  will 
hold  it  for  such  uses  and  purposes  or  for  such  beneficiaries  as  the  testator  may  desig- 
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under  the  will  as  joint  tenants,  induced  the  making  of  the  will  by 
an  oral  promise,  all  will  be  boimd  by  a  constructive  trust;  but  if 
the  promisors  simply  prevented  by  their  promise  the  revocation  of 
a  will  previously  made,  only  those  who  gave  the  promise  will  be 
boimd  by  a  trust.^^    It  is  admittedly  illogical  to  draw  such  a  line.^^ 

In  the  case  of  a  promise  which  prevents  the  revocation  of  a 
legacy  or  devise,  the  same  difference  of  opinion  would  seem  to 
exist  as  to  the  necessity  of  solicitation,  of  confidential  relationship, 
and  of  fraudulent  intent  at  the  time  of  promising,  as  applies  in  the 
case  of  a  promise  which  induces  the  legacy  or  devise.^^  In  the  case 
of  an  illegal  promise,  also,  the  same  rule  applies  in  both  situations. ^^ 

Where  the  heir  or  next  of  kin  promises  the  ancestor  to  hold  for  or  to 
pay  or  convey  to  others  whose  names  are  communicated  to  him  in  the 
ancestor's  lifetime  and  the  promise  is  made  to  secure  intestacy  in 
whole  or  in  part.  —  If  the  making  of  a  will  is  prevented,  or  the 
revocation  of  a  will  is  secured,  and  the  intending  testator  is  per- 
suaded to  die  intestate  as  to  the  property  he  intended  to  will,  by 
the  promise  of  the  heir  or  next  of  kin  to  carry  out  his  wishes,  a  con- 
structive trust  will  be  enforced  against  the  heir  or  next  of  kin  who 
so  promised  and  against  any  transferee  of  his  who  is  not  an  inno- 
cent purchaser  for  value. ^^    No  case  seems  to  have  drawn  the  line 

nate,  the  breaking  of  the  promise,  without  which  the  devise  would  not  have  been  made, 
is  bad  faith  to  the  testator.  .  .  .  But  unkept  promises,  declarations,  or  misrepresenta- 
tions, which  will  create  trustees  ex  maleficio,  must  be  made  before  or  at  the  time  the 
legal  title  is  acquired  or  the  devise  made;  for  nothing  subsequently  said  by  a  grantee 
or  devisee  will  turn  an  estate  that  had  passed  absolutely  from  the  grantor  or  testator 
into  a  trust  for  others." 

The  court  apparently  thought  that  the  devise  took  eJBFect  on  the  making  of  the  will. 
In  other  words,  it  would  seem  to  be  because  the  court  overlooked  the  very  elementary 
fact  that  a  will  is  ambulatory,  i.  e.,  that  the  legal  title  does  not  pass  until  the  testator's 
death,  that  it  decided  as  it  did. 

^  See  In  re  Stead,  [1900]  i  Ch.  237. 

^  Ibid.,  per  Farwell,  J.,  quoted  post,  p.  387. 

^  That  fraudulent  intent  at  the  time  of  promising  is  not  required  see  In  re  Maddock, 
supra;  French  v.  French,  supra;  DeLaurencel  v.  DeBoom,  supra;  Hoflfner's  Estate, 
supra  (semble). 

But,  contra,  see  McCloskey  v.  McCloskey,  supra  (semble). 

^^  But  see  Bumey  v.  Macdonald,  15  Sim.  6  (1845). 

*^  Cassey  v.  Fitton,  2  Harg.  Jur.  Arg.  296  (1679);  ^/-  i  Ames,  Cases  Eq.  Jur.  145; 
Harris  v.  Horwell,  Gilb.  Eq.  11  (1708);  McDowell  v.  McDowell,  141  la.  286,  119  N.  W. 
702  (1909)  (estoppel);  Gemmel  v.  Fletcher,  76  Kan.  577,  92  Pac.  713  (1907);  Browne 
V.  Browne,  i  Harr.  &  Johns.  (Md.)  430  (1803);  Bailey  v.  Wood,  supra  (semble).  But 
see  Campbell  v.  Brown,  129  Mass.  23  (1880);  Grant  v.  Bradstreet,  87  Me.  583,  S3  Atl. 
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between  prevention  of  the  making  of  a  will  or  of  a  particular  legacy 
or  devise  and  inducing  the  revocation  of  a  will  or  of  a  particular 
legacy  or  devise,  but  the  same  difference  of  opinion  exists  here  as 
in  the  other  situations  discussed  above  as  to  the  necessity  of  solici- 
tation, confidential  relationship,  or  fraudulent  intent  at  the  time 
of  promising.  ^^  In  practically  every  case  of  this  particular  kind, 
however,  there  will  probably  be  foxmd  to  have  been  active 
solicitation. 

Where  the  will  discloses  that  the  legatee  or  devisee  is  to  hold  in  trust, 
hut  does  not  disclose  the  terms,  —  In  the  legacy  or  devise  cases  on 
oral  trust  discussed  so  far,  the  will  did  not  disclose  the  fact  that 
there  was  any  trust.  There  are,  however,  cases  where  the  will  dis- 
closes that  the  legatee  or  devisee  is  to  dispose  of  the  property  ac- 
cording to  instruction  already  communicated,  or  thereafter  to  be 
communicated,  to  him  by  the  testator.  If  in  such  case  the  instruc- 
tions are  not  made  known  to  the  legatee  or  devisee,  he  must  hold 
in  trust  for  some  one,  and  the  only  one  is  the  next  of  kin,  residuary 


165  (1895);  Norton  v.  Mallory,  63  N.  Y.  434  (1875);  Tyler  v.  Stitt,  132  Wis.  656,  112 
N.  W.  109 1  (1907).  See  Sellack  v.  Harris,  2  Eq.  Cas.  Abr.  46,  pi.  11,  5  Yin.  Abr.  521, 
pi.  31  (1708),  where  a  resulting  trustee  notified  his  heir  of  the  trust  and  got  his  promise 
to  perform  it,  but  where,  of  course,  the  promise  was  not  needed,  and  Bulkley  v.  Wil- 
ford,  2  CI.  &  F.  102  (1834),  where  there  was  no  promise,  but  where  the  heir  was  seek- 
ing to  profit  by  the  revocation  of  a  will  as  to  all  of  testator's  lands  unnecessarily,  and 
seemingly  unknown  to  the  testator,  caused  by  a  fine  being  levied  of  all  the  land  on 
advice  given  by  the  heir  as  the  testator's  solicitor  when  only  part  of  the  land  was  to 
be  transferred.  In  both  cases  a  trust  was  enforced.  Cf.  Ransdel  v.  Moore,  supra, 
where  the  giving  of  a  deed  by  a  dying  grantor  was  prevented  by  the  promise  and  the 
will-case  rule  was  applied,  and  Scott  v.  Harris,  113  111.  447  (1885),  where  a  husband 
conveyed  to  his  wife  to  hold  and  manage  property  and  apply  the  estate  according  to 
the  husband's  then  existing  will,  but  the  grantor  was  not  dying  and  no  constructive 
trust  was  enforced. 

In  Browne  v.  Browne,  supra,  unhke  the  usual  case,  there  was  a  bilateral  contract. 

In  BediUan  v.  Seaton,  3  Wall.  Jr.  279  (i860),  it  was  not  shown  that  a  will  would  have 
been  made  if  the  promise  had  not  been  given.  In  Campbell  v.  Brown,  supra,  no  prom- 
ise by  the  heir  seems  to  have  been  shown,  and  if  there  was  one,  it  was  not  the  promise 
but  the  sudden  decease  of  the  intestate  that  prevented  the  making  of  a  will  embodying 
his  wishes.    Cf.  Whitehouse  v.  Bolster,  95  Me.  458,  50  Atl.  240  (1901). 

8^  That  fraudulent  intent  at  the  time  of  making  the  promise  need  not  be  shown,  see 
McDowell  V.  McDowell,  supra  (estoppel);  Gemmel  v.  Fletcher,  supra;  Grant  v. 
Bradstreet,  supra;  Bailey  v.  Wood,  supra;  Mead  v.  Robertson,  supra  (semble);  Norton 
V.  Mallory,  supra  (semble). 

But  see,  contra,  Cassels  v.  Finn,  122  Ga.  ss,  49  S.  E.  749  (1905);  Bedilian  v.  Seaton, 
supra  (semble). 

It  is  difficult  to  appraise  Tyler  v.  Stitt,  supra. 
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legatee,  heir,  or  residuary  devisee.  ^°  If,  however,  the  instructions 
are  communicated  to  the  legatee  or  devisee  by  the  testator  in  his 
Hfetime,  then  the  legatee  or  devisee  should  be  made  to  hold  on  a 
constructive  trust  for  the  intended  cestui  que  trust.  There  is,  how- 
ever, a  conflict  of  authority  on  the  point. ^^    The  jurisdictions  which 

^°  Juniper  v.  Batchelor,  supra;  Ames,  Cases  on  Trusts,  2  ed.,  189;  In  re  Boyes, 
supra;  Scott  v.  Brownrigg,  supra;  Bryan  v.  Bigelow,  77  Conn.  604,  60  Atl.  266  (1905); 
Thayer  v.  Wellington,  9  Allen  (Mass.)  283  (1864);  Gross  v.  Moore,  22  N.  Y.  Supp. 
1019  (1893).  Cf.  Briggs  V.  Penny,  3  De  G.  &  Sm.  525  (1849);  In  re  Keenan,  94  N.  Y. 
Supp.  1099  (1905). 

In  In  re  Gardom,  Le  Page  v.  Attorney-General,  [1914]  i  Ch.  662,  672-3,  Eve,  J.,  in 
the  lower  court,  expressed  a  doubt  as  to  the  need,  on  principle,  of  a  communication 
to  the  trustee  in  such  a  case,  if  only  a  communication,  "properly  proved,"  was  made 
to  some  one.  He  said:  "Where  there  is  nothing  in  the  will  disclosing  any  trust,  one  can 
appreciate  why  communication  of  the  trust  to  and  its  acceptance  by  the  legatee  is 
essential,  but  the  considerations  applicable  to  a  case  where  the  legatee  takes  benefi- 
cially under  the  will,  and  is  only  converted  into  a  trustee  by  reason  of  the  trust  being 
disclosed  to  and  accepted  by  him,  do  not,  I  should  have  thought,  in  any  way  apply  to  a 
case  where  it  is  made  clear  on  the  face  of  the  will  that  he  is  to  take  as  trustee  and  not 
beneficially.  In  the  last  mentioned  cases  the  problem  is  to  find  out  what  is  the  trust, 
not  whether  there  is  a  trust  at  all,  and  speaking  for  myself,  I  do  not  see  why  a  com- 
munication to  the  trustee  should  be  an  essential  element  in  the  solution  of  the  prob- 
lem, or,  indeed,  of  any  greater  value  than  a  communication  made  to  any  other  person, 
and  of  course  properly  proved.  But  In  re  Fleetwood,  15  Ch.  D.  594,  and  the  other 
authorities  appear  to  have  established  that  there  must  be  a  conmiunication  to  the 
trustee  and  I  must  accept  that  position."    See  n.  62,  ante. 

^1  That  on  a  bequest  or  devise,  expressly  made  to  carry  out  the  unattested  direc- 
tions of  the  testator  commimicated  in  his  lifetime  to  the  legatee  or  devisee,  the  legatee 
or  devisee  must  hold  for  the  intended  cestui  que  trust,  see  In  re  Huxtable,  [1902]  2  Ch. 
793;  Pring  V.  Pring,  2  Vem.  98  (1689);  Irvine  v.  Sullivan,  L.  R.  8  Eq.  673  (1869); 
In  re  Spencer's  Will,  57  L.  T.  R.  519  (1887);  In  re  Fleetwood,  supra;  Riordan  v.  Banon, 
10  Ir.  Eq,  R.  469  (1876);  Attorney-General  v.  Dillon,  13  Ir.  Ch.  Rep.  127  (1862); 
Attorney-General  v.  Cullen,  supra  (semble),  aff'd  CuUen  v.  Attorney-General,  supra; 
Morrison  v.  McFerran,  [1901]  i  Ir.  R.  360;  In  re  King's  Estate,  supra  {semble);  Curdy 
V.  Berton,  supra;  Jay  v.  Lee,  41  N.  Y.  Misc.  13,  83  N.  Y.  Supp.  579  (1903);  GoUand 
V.  Golland,  supra  (semble);  Williams's  Appeal,  73  Pa.  St.  249  (1873)  (semble).  See 
also  Cagney  v.  O'Brien,  83  111.  72  (1876),  where  executors  who  took  under  oral  in- 
structions mentioned  in  the  will,  and  who  carried  them  out,  were  protected.  Cf. 
also  In  the  Goods  of  Marchant,  [1893]  P.  284;  Podmore  v.  Gunning,  supra;  Smith  v. 
AttersoU,  i  Russ.  266  (1826);  and  O'Brien  v.  Condon,  supra.  But  see  Balfe  v.  Hal- 
penny,  [1904]  I  Ir.  R.  486,  where  the  trust  was  not  enforced  for  the  cestuis  que  trust 
whom  the  testator  told  one  of  the  trustees  about,  after  the  will  was  executed,  but  for 
the  next  of  kin,  and  Johnson  v.  Ball,  5  De  G.  &  Sm.  85  (185 1)  where  a  trust  was  en- 
forced for  residuary  legatees  although  the  testator's  wishes  were  communicated  to 
both  trustees.    And  cf.  Creagh  v.  Murphy,  Ir.  R.,  7  Eq.  182  (1873). 

That  the  legatee  or  devisee  cannot  safely  perform  to  the  intended  cestui  que  trust, 
but  must  instead  hold  for  the  next  of  kin,  residuary  legatee,  heir,  or  residuary  devisee, 
see  Balfe  v.  Halpenny,  supra;  Bryan  v.  Bigelow,  supra;  Olliffe  v.  Wells,  supra;  Wilcox  v. 
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make  the  legatee  or  devisee  hold  as  if  the  terms  of  the  trust  had  not 
been  communicated,  proceed  on  an  erroneous  theory  of  what  hap- 
pens in  the  latter  case.  That  erroneous  theory  is  that,  when  a 
legacy  or  devise  is  expressly  "in  trust,"  but  the  trusts  are  not  ex- 
pressly specified,  the  equitable  interest  never  passes  out  of  the 
testator  by  the  will,  and  so  goes  as  in  case  of  intestacy.  ^^    That 

Attorney-General,  207  Mass.  198,  93  N.  E.  599  (191 1);  Smith  v.  Smith,  54  N.  J.  Eq.  i, 
32  Atl.  1069  (1895);  In  re  Keenan,  supra  (semble).  But  see  Golland  v.  Golland,  supra 
(semble  contra);  Heidenheimer  v.  Bauman,  84  Tex.  174,  19  S,  W.  382  (1892);  Sims  v. 
Sims,  94  Va.  580,  27  S.  E.  436  (1897).  Cf.  Davison  v.  Wyman,  214  Mass.  192,  100 
N.  E.  1105  (1913).  In  Smith  v.  Smith,  supra,  the  court  followed  Olliffe  v.  Wells, 
supra,  although  the  will  showed  that  the  trust  was  for  charity.  Wilcox  v.  Attorney- 
General,  supra,  is  in  accord.  In  re  Huxtable,  supra,  is  the  charity  case  contra  to 
Smith  V.  Smith  and  Wilcox  v.  Attorney-General,  supra. 

But  even  where  a  trust  will  be  enforced  the  doctrine  is  not  applied  to  powers  of  ap- 
pointment to  be  exercised  according  to  secret  instructions.  In  re  Hetley,  [1902]  2  Ch. 
866;  Reid  v.  Atkinson,  Ir.  R.  5  Eq.  373  (1871)  (semble). 

While  in  In  re  Huxtable,  supra,  evidence  was  admitted  to  show  what  the  charitable 
purposes  agreed  upon  between  the  testator  and  the  legatee  as  mentioned  in  the  will 
were,  it  was  held  not  admissible  to  show  that  only  the  interest  of  the  £4000  bequeathed 
was  to  be  used  for  charitable  purposes  by  the  legatee,  who  was  to  dispose  of  the  princi- 
pal at  his  death  as  his  own.  In  concurring  in  holding  that  the  bequest  of  £4000  "for 
the  charitable  purposes  agreed  upon  between  us"  could  not  be  cut  down  in  that  way 
without  contradicting  the  will,  Stirling,  L.  J.,  in  his  separate  opinion,  said  (p.  797) : 

"If,  for  instance,  the  affidavit  [of  the  legatee]  had  stated  that  a  conversation  had 
taken  place  with  reference  to  a  legacy  of  £2000,  and  that  by  her  will  the  testatrix  had 
bequeathed  £4000  for  the  charitable  purposes,  it  could  never,  as  it  seems  to  me,  be 
contended  that  the  amount  of  the  legacy  was  to  be  cut  down  and  that  the  charities 
were  to  have  only  £2000,  because  the  conversation  related  to  £2000,  whereas  by  her 
will  the  testatrix  expressly  said  that  £4000  was  to  be  applied  to  the  charitable  pur- 
poses. In  like  manner  it  appears  to  me  that,  when  the  will  says  that  the  capital  sum  of 
£4000  is  to  be  applied  to  the  charitable  purposes,  it  is  not  competent  for  the  court  to 
look  at  the  evidence  for  the  purpose  of  cutting  down  the  gift  to  the  income  of  £4000 
during  the  life  of  [the  legatee]  Mr.  Crawfurd." 

^2  In  Olliffe  V.  Wells,  supra,  225,  226,  Gray,  C.  J.,  for  the  court,  said: 

"Where  a  trust  not  declared  in  the  will  is  established  by  a  court  of  chancery  against 
the  devisee,  it  is  by  reason  of  the  obligation  resting  upon  the  conscience  of  the  devisee, 
and  not  as  a  valid  testamentary  disposition  by  the  deceased.  Cullen  v.  Attorney- 
General,  L.  R.  I  H.  L.  190.  Where  the  bequest  is  outright  upon  its  face,  the  setting 
up  of  a  trust,  while  it  diminishes  the  right  of  the  devisee,  does  not  impair  any  right 
of  the  heirs  or  next  of  kin,  in  any  aspect  of  the  case;  for  if  the  trust  were  not  set  up,  the 
whole  property  would  go  to  the  devisee  by  force  of  the  devise;  if  the  trust  set  up  is  a 
lawful  one,  it  enures  to  the  benefit  of  the  cestuis  qu£  trust;  and  if  the  trust  set  up  is 
unlawful,  the  heirs  or  next  of  kin  take  by  way  of  resulting  trust.  Boson  v.  Statham, 
I  Eden  508;  cf.  1  Cox  Ch.  16;  Russell  v.  Jackson,  10  Hare  204;  Wallgrave  v.  Tebbs, 
2K.  &J.  313. 

"Where  the  bequest  is  declared  upon  its  face  to  be  upon  such  trusts  as  the  testator 
has  otherwise  signified  to  the  devisee,  it  is  equally  clear  that  the  devisee  takes  no  bene- 
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theory  is  erroneous,  because  it  assumes  that  the  testator  dies  pos- 
sessed of  two  separate  interests  in  the  property,  viz.,  a  legal  in- 

ficial  interest;  and  as  between  him  and  the  beneficiaries  intended,  there  is  as  much 
ground  for  establishing  the  trust  as  if  the  bequest  to  him  were  absolute  on  its  face. 
But  as  between  the  devisee  and  the  heirs  or  next  of  kin,  the  case  stands  differently. 
They  are  not  excluded  by  the  will  itself.  The  wiU  upon  its  face  showing  that  the  dev- 
isee takes  the  legal  title  only  and  not  the  beneficial  interest,  and  the  trust  not  being 
sufficiently  defined  by  the  will  to  take  effect,  the  equitable  interest  goes,  by  way  of  re- 
sulting trust,  to  the  heirs  or  next  of  kin,  as  property  of  the  deceased,  not  disposed  of  by 
his  will.  Sears  v.  Hardy,  120  Mass.  524,  541,  542.  They  cannot  be  deprived  of  that 
equitable  interest,  which  accrues  to  them  directly  from  the  deceased,  by  any  conduct 
of  the  devisee;  nor  by  any  intention  of  the  deceased,  unless  signified  in  those  forms 
which  the  law  makes  essential  to  every  testamentary  disposition.  A  trust  not  suffi- 
ciently declared  on  the  face  of  the  wiU  cannot  therefore  be  set  up  by  extrinsic  evidence 
to  defeat  the  rights  of  the  heirs  at  law  or  next  of  kin.    See  Lewin  on  Trusts,  3  ed.. 

75." 

The  weakness  of  the  foregoing  analysis  is  pointed  out  in  the  text,  but  here  should  be 
noted  the  court's  failure  by  proper  language  to  preserve  the  rights  of  residuary  legatees 
or  devisees  where  the  trust  is  not  of  part  or  all  of  the  residue.  That  the  residuary  legatee 
or  devisee  may  have  rights  if  the  trust  cannot  take  effect  is  clear.  As  is  said  in  i  Jar- 
man  on  Wills,  6  Eng.  ed.,  909-910: 

"Where  the  fact  that  a  gift  to  A.  is  made  to  him  merely  as  trustee  appears  on  the 
face  of  the  will,  he  cannot  in  any  case  take  beneficially,  and  if  the  trust  is  not  established, 
or  is  illegal,  or  fails,  he  holds  upon  trust  for  the  residuary  legatee  (or  devisee)  or  the 
next  of  kin  (or  heir  at  law)  as  the  case  may  be.  This  is  so  even  if  it  appears  from  the 
evidence  that,  subject  to  the  trusts  which  fail,  the  testator  intended  the  trustee  to  take 
the  property  for  his  own  benefit.    Re  BaiUie,  2  T.  L.  R.  660." 

Massachusetts  adheres  to  the  rule  of  Olliffe  v.  Wells  even  in  the  case  of  a  trust  for 
charity  where  the  charitable  objects  to  be  selected  can  be  ascertained  only  upon  resort 
to  the  verbal  communications  of  the  testator  to  the  trustee.  Wilcox  v.  Attorney- 
General,  supra.    Cf.  Thayer  v.  Wellington,  supra. 

What  the  Massachusetts  rule  would  be  if  the  language  in  the  will  should  be  deemed 
not  to  disclose  a  trust  as  intended,  but  instead,  in  addition  to  failing  to  set  forth  any 
terms  of  trust,  should  be  determined  to  be  merely  precatory,  and  if,  nevertheless, 
there  was  an  oral-trust  understanding  between  the  testator  and  the  legatee  or  devisee, 
is  not  so  clear.  Probably,  however,  the  oral  trust  would  be  used  as  the  basis  for  a 
constructive  trust.  See  Ham  v.  Twombly,  supra.  The  supposititious  case  could 
hardly  arise,  however,  because  the  practical  effect  of  the  court's  knowledge  that  there 
was  a  trust  intended  would  probably  be  that  it  would  interpret  the  precatory  language 
to  be  trust  language,  and  therefore  deny  the  intended  cestui  que  trust  any  relief.  In 
Golland  v.  Golland,  supra,  precatory  language  in  the  will  was  not  allowed  to  interfere 
with  the  enforcement  of  a  constructive  trust  in  favor  of  the  intended  cestui  que 
trust  of  the  oral  trust  (see  also  Crook  v.  Brooking,  2  Vem.  50  (1688);  Edson  v.  Bartow, 
supra),  and  that  should  be  the  rule  even  in  Massachusetts,  since  the  reasons  given  for 
the  decision  in  Olliffe  v.  Wells,  supra,  do  not  apply  if  the  language  in  the  will  is  only 
precatory. 

It  should  be  noted  that  Olliffe  v.  Wells,  supra,  and  Wilcox  v.  Attorney-General, 
supra,  apply  only  when  the  will  declares  that  there  is  a  trust,  but  not  what  the  trust  is. 
Where  the  will  expresses  the  trust  in  sufficient  terms,  but  the  testator  arranged  a  secret 
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terest  and  an  equitable,  whereas  he  could  have  and  did  have  only- 
one.  Our  law  of  merger  of  estates  and  of  other  interests  of  itself 
makes  that  true.^^  What  happens  on  a  devise  expressly  "in  trust," 
but  on  trusts  not  expressed,  is  that  on  testator's  death  all  his 
interest  passes  under  the  will,  and  then  equity  imposes  a  trust  be- 
cause of  the  clear  expression  of  intention  that  the  legatee  or  devisee 
should  not  keep  beneficially.  That  trust  is  not  an  express  trust 
in  writing,  — the  words  ''in  trust"  or  equivalent  words  in  the  will 
simply  negative  any  presumption  that  the  devisee  is  to  take  bene- 
ficially, —  and  in  so  far  as  the  devisee  seeks  to  keep  for  himself  it 
is  in  no  sense  express  but  is  wholly  constructive.^^  Accordingly 
equity  can  and  should  select  the  cestui  que  trust  for  this  construc- 
tive trust  cy  pres  the  testator's  intentions  and  in  harmony  with 
the  devisee's  promise.  Where  the  devisee  does  not  try  to  keep 
for  himself,  but  stands  indifferent  and  compels  chancery  to  tell  him 
for  whom  to  hold,  the  same  conclusion  would  seem  to  be  sound. 
Where,  however,  the  devisee  does  not  try  to  keep  the  property 
devised,  and  is  not  indifferent,  but  instead  seeks  to  carry  out  the 
testator's  wishes,  chancery  does  not  have  to  enforce  any  trust 
whatever.  It  should  not  interfere  with  the  carrying  out  of  the 
express  oral  or  otherwise  unattested  trust,  because  there  is  no  ex- 
press written  trust  in  conflict  with  it  to  suggest  such  action,  even 
if  such  an  express  written  trust  would  justify  such  interference,^^ 
and  because  there  is  no  unjust  enrichment  to  be  rectified  by  the 
creation  and  enforcement  of  a  constructive  trust.  The  case  where 
a  legacy  or  devise  is  expressly  "in  trust,"  but  the  terms  of  the  trust 
and  the  names  of  the  intended  beneficiaries  are  not  found  in  the 
will,  but  were  communicated  by  the  testator  to  the  legatee  or 
devisee,  should  be  decided  exactly  the  same  way  as  the  case  where 

trust  inconsistent  with  the  express  trust,  a  Massachusetts  dictum  suggests  that  the 
secret  trust  will  be  made  the  basis  of  a  constructive  trust.  Ham  v.  Twombly,  supra. 
To  deprive  the  express  cestuis  que  trust  of  their  interests  because  of  a  secret  oral 
arrangement  between  their  express  trustee  and  the  testator,  of  which  they  learn  only 
after  the  testator's  death,  would  seem,  however,  to  be  wrong. 

^^  If,  as  the  writer  believes,  an  equitable  interest  is  a  right  in  personam,  that  fact 
is  an  additional  reason  for  asserting  that  the  property  right  of  one  who  owns  in  sev- 
eralty the  fee  simple  in  realty,  or  the  absolute  interest  in  personalty,  is  not  split  up 
into  a  legal  interest  and  an  equitable  one.  See  Ames'  Lectures  on  Legal  History,  pp. 
288-289.    See  same  passage  in  5  Harv.  L.  Rev.  at  pp.  392-393. 

^  See  12  Mich.  Law  Rev.  518,  n. 

95  Cf.  n.  65,  ante,  and  the  text  to  which  it  belongs. 
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the  legacy  or  devise  is  absolute  on  its  face  and  the  same  commu- 
nication took  place. 

Occasionally  on  a  fair  construction  of  a  will  the  legacy  or  devise 
is  found  not  to  be  wholly  for  trust  purposes,  but  is,  instead,  a  gift 
of  property  subject  to  a  trust  not  fully  disclosed  by  the  will;  and 
in  such  case  the  legatee  or  devisee  takes  the  part  of  the  legacy  or 
devise  not  needed  for  the  carrying  out  of  the  trust.  ^®  That  is  of 
course  the  usual  disposition  of  the  property  where  there  are  secret 
trusts  not  referred  to  in  the  will  itself. 

Promises  hy  less  than  all  who  take  as  tenants  in  common  or  joint 
tenants.  —  So  far  we  have  been  considering  the  case  of  a  promise 
made  by  a  sole  legatee  or  devisee.  The  case  of  a  promise  or  prom- 
ises made  by  all  of  joint  legatees  or  devisees  is,  of  course,  the  same 
in  principle. ^^  But  the  case  of  a  joint  legacy  or  a  joint  devise  given 
on  a  promise  made  by  less  than  all  has  led  to  some  differences  of 
opinion.  That  those  who  promise  will  be  deemed  constructive  trus- 
tees whenever  they  would  have  been  if  they  had  been  ^ole  legatees 
or  devisees  is  clear,^^  and  no  doubt  chancery  would  not  permit  the 
death  of  the  promisors,  in  the  case  of  joint  tenancy  where  less  than 
all  promise,  to  defeat  the  trust,  even  though  to  enforce  the  trust 
against  the  survivors  would  operate  pro  tanto  to  depreciate  the  right 
of  survivorship  in  the  case  of  joint  tenancy.  But  should  those  who 
did  not  promise  be  boimd  by  a  constructive  trust?  The  question  is 
far  from  easy  and  the  answers  given  by  the  courts  are  conflicting. 
The  English  answer  is  given  and  English  authorities  collected  in 
Farwell,  J.'s,  opinion  in  In  re  Stead,^^  as  follows: 

"The  authorities  establish  the  following  propositions: 
"If  A.  induces  B.  either  to  make  or  to  abstain  from  revoking  a  will 
leaving  him  property  by  expressly  promising  or  tacitly  consenting  to 
carry  out  B.'s  wishes  concerning  it,  the  court  will  hold  this  to  be  a  trust 
and  will  compel  A.  to  execute  it.  See  McCormick  v.  Grogan,  L.  R.  4  H.  L. 
82,  89  (1869).  ... 

"If  A.  induces  B.  either  to  make,  or  to  leave  unrevoked,  a  will  leaving 

^  Irvine  v.  Sullivan,  [1869]  L.  R.  8  Eq.  673;  Wood  v.  Cox,  2  Myl.  &  Cr.  684  (1837). 
Cf.  In  re  West,  [1900]  i  Ch.  84. 

^'  In  Gray  v.  Gray,  11  Ir.  Ch.  218  (i860)  the  testator  told  his  wishes  to  one  of  the 
two  joint  legatees  and  devisees  before  the  will  was  executed  and  to  the  other  after  it 
was  executed,  and  a  trust  was  enforced  against  both. 

^^  Yearance  v.  Powell,  supra. 

'•  Supra. 
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property  to  A.  and  C.  as  tenants  in  common,  by  expressly  promising  or 
tacitly  consenting  that  he  and  C.  will  carry  out  the  testator's  wishes,  and 
C.  knows  nothing  of  the  matter  until  after  B.'s  death,  A.  is  bound,  but  C. 
is  not  bound:  Tee  v.  Ferris,  2  K.  &  J.  357;  the  reason  stated  (Ibid.  368) 
being,  that  to  hold  otherwise  would  enable  one  beneficiary  to  deprive  the 
rest  of  their  benefits  by  setting  up  a  secret  trust. 

"If,  however,  the  gifts  were  to  A.  and  C.  as  joint  tenants,  the  authori- 
ties have  established  a  distinction  between  those  cases  in  which  the  will 
is  made  on  the  faith  of  an  antecedent  promise  by  A.  and  those  in  which 
the  will  is  left  unrevoked  on  the  faith  of  a  subsequent  promise.  In  the 
former  case,  the  trust  binds  both  A.  and  C. :  Russell  v.  Jackson,  10  Hare 
204;  Jones  v.  Badley,  L.  R.  3  Ch.  362,  the  reason  stated  being  that  no 
person  can  claim  an  interest  under  a  fraud  committed  by  another:  in 
the  latter  case  A.  and  not  C.  is  bound:  Burney  v.  Macdonald,  15  Sim. 
6,  and  Moss  v.  Cooper,  i  J.  &  H.  352,  the  reason  stated  (i  J.  &  H.  367) 
being  that  the  gift  is  not  tainted  with  any  fraud  in  procuring  the  execution 
of  the  will. 

"Personally  I  am  unable  to  see  any  difference  between  a  gift  made  on 
the  faith  of  an  antecedent  promise  and  a  gift  left  unrevoked  on  the  faith 
of  a  subsequent  promise  to  carry  out  the  testator's  wishes,  but  apparently 
a  distinction  has  been  made  by  the  various  judges  who  have  had  to 
consider  the  question.  I  am  bound,  therefore,  to  decide  in  accordance 
with  these  authorities  and  accordingly  I  hold  that  the  defendant  Mrs. 
Andrew  [the  one  of  two  joint  tenants  to  whom  the  terms  of  the  trust, 
if  any,  were  not  disclosed]  is  not  bound  by  any  trust  [since  the  terms  of 
the  trust  were  communicated  to  the  other  joint  tenant  after  the  making 
of  the  wiU]."  io« 

1°''  Cf.  Rowbotham  v.  Duimett,  supra;  In  re  King's  Estate,  supra;  Geddis  v. 
Semple,  [1903]  i  Jr.  R.  73.  In  Russell  v.  Jackson,  supra,  the  will  gave  the  residue  to  two 
on  a  promise  by  one  to  the  knowledge  of  the  others,  who  did  not  dissent  in  testator's 
lifetime.    That  was  in  efifect  a  promise  by  both.    Cf.  Springett  v.  Jenings,  supra. 

In  Turner  v.  Attorney-General,  10  Ir.  Eq.  386  (1876)  an  admission  of  trust  in  the 
wiU  of  one  joint  tenant  was  held  not  binding  on  the  surviving  joint  tenants.  Whether 
the  joint  tenant  making  the  admission  talked  to  the  testator  before  or  after  making 
his  will,  or  even  if  he  ever  talked  to  him  about  his  wishes,  did  not  appear. 

In  In  re  Gardom,  Le  Page  v.  Attorney-General,  [1914]  i  Ch,  662,  the  Court  of  Ap- 
peal found  that  there  was  no  communication  of  a  secret  trust.  Eve,  J.,  in  the  court 
below,  thought  that  both  before  and  after  the  will  was  made  there  was  communica- 
tion of  a  secret  trust  to  one  of  two  trustees  under  a  gift  of  the  residue  to  the  trustees 
to  be  expended  "in  such  manner  as  they  know  to  be  most  in  agreement  with  my  de- 
sires." As  trustees  take  as  joint  tenants.  Eve,  J.,  on  his  theory  of  the  evidence,  was 
fully  justified  under  the  English  cases  in  enforcing  a  constructive  trust  on  a  communi- 
cation of  the  secret  trust  prior  to  the  making  of  the  will  to  one  of  two  trustees  and 
on  a  tacit  assumption  of  the  secret  trust  by  that  one. 
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Few  American  cases  have  faced  the  joint-tenancy  problem  be- 
cause in  American  jurisdictions,  by  statute  in  the  case  of  realty 
and  statute  or  judicial  legislation  in  the  case  of  personalty,  gifts 
by  deed  or  will  to  two  or  more  are  presumed  to  create  tenancy 
in  common,  in  the  absence  of  express  words  of  joint  tenancy. 
It  would  be  a  very  unusual  will  that  would  give  on  oral  trust  to 
two  or  more  expressly  directed  to  take  as  joint  tenants,  and  would 
not  also  expressly  state  the  trusts  on  which  they  were  to  take.^^^ 

With  reference  to  tenancy  in  coromon  there  is  a  very  decided 
difference  of  opinion.  In  Powell  v.  Yearance  ^^^  it  is  held  that  the 
unauthorized  promise  of  one  tenant  in  conunon  to  carry  out  tes- 
tator's wishes,  made  to  the  testator  in  the  absence  of  the  others, 
to  induce  the  testator  to  sign  a  prepared  will  without  waiting  for 
changes,  could  not  be  made  the  basis  of  a  constructive  trust  against 
the  others  who  did  not  learn  of  the  promise  until  after  the  testator's 
death.^"^    In  that  case  Emery,  V.  C,  said: 

"It  is  considered  that  to  give  effect  to  such  assurances  [by  one 
tenant  in  common  for  others]  would  contravene  the  Statute  of  Wills 
and  would  entitle  one  beneficiary  to  deprive  the  rest  of  their  benefits 
by  setting  up  a  secret  trust."  ^^^ 

On  the  other  hand,  in  Hooker  v.  Axford,^^^  in  Amherst  College  v. 
Ritch,^^  and  in  Winder  v.  Scholey,^^'^  it  was  held  that  where  the 
promise  was  made  by  one  for  all,  and  was  the  sole  inducing  cause 
of  the  gift  to  them,  those  who  did  not  promise  could  not  take  with- 
out ratifying  the  promise  made  in  their  behalf  and  therefore  could 
not  retain  in  repudiation  of  the  promise  without  being  unjustly 
enriched. 

In  Hooker  v.  Axford  ^^^  an  attorney  advised  a  wife  to  devise  her 
property  absolutely  to  him  and  to  her  nephew  on  the  oral  promise 
of  the  attorney  that  they  would  hold  for  the  testatrix's  husband. 
She  did  so  and  died,  and  the  attorney  and  the  nephew  repudiated 

^°i  In  Powell  V.  Yearance,  supra,  127,  Emery,  V.  C,  pointed  out  that  the  case  before 
the  court  was  one  of  tenancy  in  common  and  not  of  joint  tenancy.  In  Winder  v. 
Scholey,  supra,  225,  Summers,  C.  J.,  said  that  "There  is  no  joint  tenancy  in  this  state 
and  the  distinction  made  in  the  English  cases  cannot  be  made  here."  The  case  of 
O'Hara  v.  Dudley,  supra,  however,  was  a  case  of  devise  to  joint  tenants  on  an  oral 
trust. 

102  Supra. 

1°^  See  also  Heinisch  v.  Pennington,  73  N.  J.  Eq.  456,  68  Atl.  233  (1907). 

iM  Stipra,  127.  105  Supra.  ^'^  Supra.  i"  Supra.  "8  Supra. 
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the  trust.     In  enforcing  a  trust  for  the  husband,  Cooley,  C.  J., 
said  for  the  court: 

"The  will,  then,  must  be  regarded  as  made  as  it  was  because 
Crocker,  who  was  an  attorney  at  law,  advised  that  it  should  be.  If 
he  had  given  the  advice  intending  to  appropriate  the  property,  this 
would  have  been  a  gross  fraud  and  a  gross  breach  of  confidence.  It 
would  be  equally  a  fraud  if,  having  given  the  advice  honestly,  he  should 
afterwards  conclude  dishonestly  to  retain  the  lands.  And  this  being 
his  position,  the  party  who,  under  his  advice  is  associated  with  him, 
is  in  the  like  position.  It  would  be  a  fraud  in  Axford  to  appropriate 
that  which  only  by  the  advice  of  Crocker,  given  for  another  person's 
benefit,  is  brought  within  his  reach.  The  fraud  on  Mrs.  Hooker's 
estate  would  be  exactly  the  same,  whether  one  or  the  other  of  the 
nominal  beneficiaries  repudiates  the  trust.^^^ 

In  Amherst  College  v.  Ritch,^^^  where  the  gift  in  the  will  was  to 
Mr.  Ritch,  Mr.  Vaughan,  and  Mr.  Bulkley,  but  on  an  oral  agree- 
ment whereby  Mr.  Ritch  and  Mr.  Vaughan  for  themselves  and  for 
Mr.  Bulkley,  but  without  authority  from  him,  promised  the  tes- 
tator to  hold  for  certain  purposes,  Vann,  J.,  for  the  court,  said: 

"  As  the  gift  was  to  them  as  tenants  in  common,  a  promise  that 
bound  all  was  necessary  in  order  to  include  each  of  the  three  shares. 
That  Mr.  Ritch  and  Mr.  Vaughan  duly  promised  appears  so  conclu- 
sively from  their  conduct,  letters,  and  statements  to  the  testator,  that 
we  do  not  regard  any  further  expression  of  our  views  upon  the  sub- 
ject as  necessary.  It  is,  however,  strenuously  urged  that  Mr.  Bulkley 
made  no  promise,  and  hence  that  the  secret  trust  did  not  extend  to 
his  share  of  the  gift.  If  he  were  the  only  residuary  legatee  the  ques- 
tion would  be  more  serious,  but  he  was  not.  The  trial  court  found 
that  Messrs.  Ritch  and  Vaughan  promised  for  themselves  and  for  Mr. 
Bulkley,  and  the  evidence  plainly  warrants  this  conclusion.  The 
CJeneral  Term,  in  its  opinion,  went  farther  and  declared  that  there 
was  an  understanding  between  Mr.  Bulkley  and  the  testator  to  the 
same  effect,  but  the  evidence  to  sustain  this  conclusion  is  meagre, 
although  we  do  not  hold  it  was  insufficient.  Assuming,  however,  that 
Mr.  Bulkley  made  no  promise,  still  we  think  that  he  was  bound, 
under  the  circumstances,  by  the  promise  made  in  his  behalf,  and  that 
he  cannot  profit  by  the  action  of  his  co-tenants  in  making  the  promise 
for  him,  as  that  would  be  a  fraud.  He  was  not  a  purchaser;  he  fur- 
nished no  consideration;  there  was  no  contract  for  his  benefit;  he  was 

»•»  Id.,  pp.  456,  457.  "°  Supra. 
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in  the  attitude  of  accepting  a  gift  pure  and  simple,  but  that  gift  was 
made  in  reliance  upon  a  promise  given  in  his  behalf.  Can  he  violate 
the  promise  and  fairly  take  that  which  came  to  him  solely  on  account 
of  the  promise,  even  if  it  was  not  made  or  authorized  by  him?  We 
think  not,  because  his  title  came  through  the  promise,  and  by  accept- 
ing the  gift  he  ratified  the  promise.  He  must  repudiate  the  gift  or 
accept  the  responsibility.  While  the  cases  are  not  uniform,  the  weight 
of  the  authority  sustains  this  conclusion."  ^^^ 

In  Winder  v.  Scholey  ^^  the  reasoning  of  the  New  York  court  in 
Amherst  College  v.  Ritch  was  adopted.  But,  for  that  reasoning  to 
apply,  the  promise  made  by  one  tenant  in  common  must  not  be  for 
himself  alone.  If  it  is,  he  alone  will  be  deemed  a  trustee  because 
of  the  retention  of  the  property  in  breach  of  that  promise.^^^ 

The  policy  of  enforcing  constructive  trusts  where  a  legacy  or  devise 
or  intestate  succession  is  secured  by  oral  promises  which  are  broken. 
—  In  concluding  this  discussion  of  bequests,  devises,  and  intestacies 
obtained  on  oral  promises,  a  word  should  be  said  about  the  wisdom 
of  enforcing  constructive  trusts  in  such  cases.  In  Bedilian  v. 
Seaton,^^^  where  there  seems  to  have  been  good  ground  to  refuse  to 

^"  Id.,  pp.  327-328.  In  Edson  v.  Bartow,  supra,  221,  the  court  said  of  Amherst 
College  V.  Ritch,  supra,  that  "we  held  that  Bulkley  by  accepting  the  gift  ratified  the 
promise  made  in  his  name."  A  late  case  following  these  cases  is  Golland  v.  Golland, 
supra. 

1"  Supra. 

"'  Edson  V.  Bartow,  supra.  In  Simons  v.  Bedell,  122  Cal.  341,  55  Pac.  3  (1898)  a 
trust  was  enforced  against  the  heirs  of  the  intestate  under  rather  unusual  circiun- 
stances.  During  the  last  illness  of  intestate,  her  father  persuaded  her  to  deed  a  piece 
of  land  in  New  York  to  her  mother  and  not  to  make  a  will  disposing  of  a  piece  of  land 
in  Los  Angeles,  by  a  promise  that  if  she  would  deed  the  New  York  piece  to  the  mother, 
then  the  father  and  mother,  who  with  intestate's  husband  were  her  sole  heirs  at  law, 
would  convey  the  Los  Angeles  piece  to  the  intestate's  husband.  The  court  held  that 
while  the  father  was  not  the  agent  of  the  mother  in  making  the  promise,  the  mother 
could  not  keep  the  New  York  property  deeded  to  her  except  on  the  condition  stated 
by  the  grantor.  The  court  intimated  that  the  mother  could  keep  the  interest  in  the 
Los  Angeles  property  which  intestate  intended  that  she  should  convey  to  intestate's 
husband  (or  rather  its  proceeds,  for  it  had  been  sold  by  order  of  court),  if  she  chose 
to  give  up  the  New  York  property  to  the  estate  of  intestate,  saying:  "Equity  and 
good  conscience  demand  that  the  defendants  Bedell  either  convey  the  New  York 
property  to  the  estate  of  [intestate]  Jennie  Simons,  deceased,  or  relinquish  all  claim 
upon  the  proceeds  of  the  Los  Angeles  property."  (p.  348).  The  opinion,  —  one  by  a 
Supreme  Court  Commissioner,  —  is  inadequate,  but  the  decision  presents  the  interest- 
ing problem  of  a  promise  by  one  of  two  out  of  three  prospective  tenants  in  conmion,  — 
here  as  heirs  at  law, —  made  for  the  second  without  authority  and  in  favor  of  the  third. 

"*  Supra. 


392  HARVARD  LAW  REVIEW 

enforce  a  constructive  trust,  as  there  was  nothing  to  show  that  in- 
testacy was  induced  by  the  promise,  Grier,  J.,  expressed  his  dis- 
like of  the  doctrine  that  constructive  trusts  will  be  enforced  for 
retention  of  legacies  or  devises  or  intestate  succession  in  breach  of 
oral  promises  in  the  following  language  (p.  287) : 

"After  forty  years'  experience  at  the  bar  and  on  the  bench,  I  must 
say  that  I  think  courts  had  better  never  have  relaxed  the  stringent 
rule  of  these  statutes  [of  frauds,  wills,  and  descents].  Courts,  as  well 
as  juries,  are  too  apt  to  be  led  away  by  the  cry  of  *  Fraud ' !  We  all 
hate  fraud  and  are  too  willing  to  assume  the  functions  of  an  over- 
ruling Providence  and  punish  it  by  arbitrary  power.  This  feeling  of 
virtuous  self-complacency  too  often  leads  to  hasty  decisions  and  dan- 
gerous precedents.  I  have  known  a  valuable  property  converted  into 
a  trust  by  the  testimony  of  an  old  woman  who  recollected  and  con- 
strued a  nod,  after  some  twenty-two  years,  into  the  acknowledgment 
of  a  trust.     See  Jones  v.  McKee,  3  Barr  (Pa.)  496." 

No  doubt  there  are  occasional  miscarriages  of  justice  under  the 
constructive-trust  doctrine,  but  they  are  far  fewer  than  would 
take  place  if  fraudulent  retention  were  not  remedied  imder  that 
doctrine.  When  it  is  remembered  that  no  promise  will  be  regarded 
that  does  not  call  imquestionably  for  performance,^^^  that  failure  to 
perform  the  promise  must  be  clearly  shown,^^^  and  that  the  court 
must  be  satisfied  that  the  testator  or  intestate  relied  on  the  prom- 
ise,^^^  there  seems  to  be  no  occasion  to  fear  that  any  appreciable 
mmiber  of  constructive  trusts  have  been  raised,  or  will  be  raised 
unwarrantably.^^^ 

George  P.  CosHgan,  Jr. 

Northwestern  University  Law  School. 

"5  See  Orth  v.  Orth,  supra;  Allman  v.  Pigg,  82  111.  149  (1876). 

"*  Sparks  v.  De  La  Guerra,  14  Cal.  108  (1859). 

"'  Whitehouse  v.  Bolster,  95  Me.  458,  50  Atl.  240  (1901);  Tyler  v.  Stitt,  supra. 
Cf.  Campbell  v.  Brown,  supra;  Mead  v.  Robertson,  supra.  But,  doubtless,  where  the 
express  or  tacit  promise  is  clearly  proved,  there  is  a  prima  facie  presumption  that  the 
testator  would  not  have  made  the  wiU  or  would  have  revoked  or  modified  it,  or  that 
the  intestate  would  have  made  a  will,  but  for  the  promise.  See  DeLaurencel  v. 
DeBoom,  supra,  586. 

^^'  That  the  evidence  must  be  clear,  cogent,  and  convincing  is  the  accepted  rule  in 
this  class  of  cases.  Grant  v.  Bradstreet,  supra;  Stone  v.  Manning,  103  Tenn.  232, 
52  S.  W.  990  (1899). 
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Addendum 

Through  the  oversight  of  the  writer  a  note  intended  for  the  end  of  the  sentence 
just  before  n.  10  on  page  241,  ante,  was  misplaced  until  too  late  for  its  insertion  there. 
It  seems  worth  while  to  insert  it  here  even  though  it  consists  mainly  of  a  quotation. 

In  Krell  v.  Codman,  154  Mass.  454,  28  N,  E.  578  (1890-1891),  a  voluntary  cove- 
nant to  pay  a  sum  of  money  six  months  after  the  death  of  the  covenantor  was  enforced 
against  the  executors  of  the  covenantor  despite  their  objection  that  it  was  in  effect  a 
will.    In  passing  on  the  question,  Mr.  Justice  Holmes  said: 

"The  truth  is  that  the  policy  of  the  law  requiring  three  witnesses  to  a  will  has  little 
application  to  a  contract.  A  will  is  an  ambulatory  instrument,  the  contents  of  which 
are  not  necessarily  communicated  to  any  one  before  the  testator's  death.  It  is  this  fact 
which  makes  witnesses  peculiarly  necessary  to  establish  that  the  document  offered  for 
probate  was  executed  by  the  testator  as  a  final  disposition  for  his  property,  but  a  con- 
tract which  is  put  into  the  hands  of  the  adverse  party  and  from  which  the  contractor 
cannot  withdraw  stands  differently.  See  Perry  v.  Cross,  132  Mass.  454,  456,  457. 
The  moment  it  is  admitted  that  some  contracts  which  are  to  be  performed  after  the 
testator's  death  are  vahd  without  three  witnesses  a  distinction  based  on  the  presence  or 
absence  of  a  valuable  consideration  becomes  impossible  with  reference  to  the  objection 
which  we  are  considering.  A  formal  instrument  like  the  present,  drawn  up  by  lawyers 
and  executed  in  the  most  solemn  form  known  to  the  law  is  less  likely  to  be  a  vehicle 
for  fraud  than  a  parol  contract  based  on  a  technical  detriment  to  the  promisee." 


THE    EFFECT    OF    THE    FEDERAL    "ANTI-TRUST 

LAWS"    ON    COMMERCE    IN    PATENTED    AND 

COPYRIGHTED  ARTICLES 

THE  Clayton  Anti-Trust  Act  which  went  into  effect  Oct.  15, 
1914/  restricts  the  making  of  "tying  contracts,"  affecting: 
"goods,  wares,  merchandise,  machinery,  supplies,  or  other  com- 
modities, whether  patented  or  unpatented.''^ 

The  insertion  of  the  words  "whether  patented  or  unpatented" 
injects  further  interest  into  a  subject  which  has  claimed  much 
recent  attention  before  the  United  States  Supreme  Court. 

The  purpose  of  the  patent  and  copyright  laws  is  to  create 
monopohes.  The  purpose  of  the  "Anti-Trust  Laws"  is  to  restrict 
them.  Obviously  there  is  a  line  where  the  operations  of  the  two 
groups  of  statutes  must  come  into  contact,  if  not  into  conflict. 
These  two  questions  are  therefore  presented: 

First:  Exclusive  of  the  Clayton  Act,  does  the  fact  that  a 
monopoly,  combination,  or  agreement  alleged  to  be  in  un- 
lawful restraint  of  trade,  involves  the  use  of  patented  or 
copyrighted  commodities,  cause  it  to  be  judged  by  a  standard 
different  from  that  governing  other  situations,  and  if  so,  to  what 
extent? 

Second:  If  such  a  different  standard  exists,  how  far  has  it  been 
affected  by  the  Clayton  Act? 

I 

The  Status  of  the  Law  before  the  Clayton  Act 
The  Sherman  Act  ^  provides  that: 

"Sec.  I.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce  ...  is  hereby 
declared  to  be  illegal.  ... 

"Sec.  2.  Every  person  who  shall  monopolize  or  attempt  to  mo- 
nopolize or  combine  or  conspire  with  any  other  person  or  persons  to 

^  Public  Acts  No.  212,  63d  Congress,  §3.  '26  Stat,  at  L.  209. 
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monopolize  any  part  of  .  .  .  trade  or  commerce  .  .  .  shall  be  deemed 
guilty  of  a  misdemeanor.  .  .  ." 

The  other  federal  ^^ Anti-Trust  Laws"'  a-PPty  to  imports  and 
are  in  substantially  similar  form.  Into  this  language  must  be  read 
the  principle  of  the  Standard  Oil  and  Tobacco  and  some  later 
cases  *  that  the  laws  are  to  be  interpreted  in  the  "light  of  reason'* 
and  that  only  "undue"  restraint  of  commerce  is  prohibited. 

Conferring  the  right  to  create  patents  and  copyrights,  the  Con- 
stitution of  the  United  States^  gives  to  Congress  the  power  "To 
promote  the  progress  of  science  and  useful  arts  by  securing  for 
limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries." 

Pursuant  to  this,  Congress  has  granted  ®  to  every  patentee  for 
the  term  of  seventeen  years  "the  exclusive  right  to  make,  use, 
and  vend  the  invention  or  discovery." 

To  holders  of  copyrights  it  has  granted  ^  for  the  term  of  twenty- 
eight  years  the  sole  liberty  of  "printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing,  and  vending "  their 
works. 

There  is  no  doubt  that  a  combination  or  contract  may  be  un- 
lawful under  the  Sherman  Act,  though  it  relates  to  either  pat- 
ented or  copyrighted  commodities.^  Nevertheless  the  element  of 
patents  and  copyrights  is  important  at  times  in  determining 
whether  that  act  has  been  violated.  At  least  three  decisions 
of  the  United  States  Supreme  Court  ^  and  two  decisions  in  the 

'  Act  of  Aug.  27,  1894,  28  Stat,  at  L.  570,  §§  73-77,  and  amendment  of  Feb.  12, 
1913,  46  Stat,  at  L.  667. 

*  Standard  Oil  Co.  v.  United  States,  221  U.  S.  i  (191 1);  United  States  v.  Ameri- 
can Tobacco  Co.,  221  U.  S.  106  (191 1);  United  States  v.  Union  Pacific  R.  R.  Co., 
226  U.  S.  61  (1912). 

«*  Art.  I.,  §  8.  «  Rev.  Stat.,  §  4884.  '  Rev.  Stat.,  §  4952'. 

*  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20,  48,  49  (1912); 
Straus  V.  American  Publishers'  Association,  231  U.  S.  222  (1913);  United  States  v. 
Patterson,  205  Fed.  292  (1913);  Blount  Mfg.  Co.  v.  Yale,  etc.  Co.,  166  Fed.  555 
(1909);  National  Harrow  Co.  v.  Hench,  83  Fed.  36  (1897),  84  Fed.  226  (1898);  Bobbs- 
Merrill  Co.  v.  Straus,  139  Fed.  155  (1905);  Strait  v.  National  Harrow  Co.,  18  N.  Y. 
Supp.  224  (1891);  National  Harrow  Co.  v.  Bement,  47  N.  Y.  Supp.  462  (1897);  At- 
torney-General V.  National  Cash  Register  Co.,  148  N.  W.  420  (Mich.,  1914);  Mines 
V.  Scribner,  147  Fed.  927  (1906). 

3  United  States  v.  Winslow,  227  U.  S.  202  (1913);  Dr.  Miles  Medical  Co.  v.  Park 
&  Sons,  220  U.  S.  373  (191 1);  Bement  v.  National  Harrow  Co.,  186  U.  S.  70  (1902). 
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Circuit  Court  of  Appeals  ^°  lend  themselves  inevitably  to  this 
conclusion. 

United  States  v.  Winslow  ^^  was  a  direct  criminal  prosecution 
by  the  government  of  certain  defendants  who,  before  combining,, 
had  separately  imder  letters  patent  made  almost  all  of  the  ma- 
chines used  in  manufacturing  shoes.  They  organized  a  new  cor- 
poration, turned  over  to  it  all  their  stocks  and  business  and 
ceased  to  sell  machinery,  but  continued  to  let  machines  on  con- 
dition that  the  lessees  use  the  lessor's  machines  exclusively.  Par- 
tially on  the  ground  that  the  defendants  had  previously  not  been 
competing,  and  without  deciding  whether  the  leasing  of  machines 
was  valid,  the  court  dismissed  the  indictments.  As  a  part  of  its 
reason  however  for  so  doing,  it  emphasized  strongly  the  fact  that 
the  machines  were  patented.      Justice  Holmes  said:  ^^ 

*'The  machines  are  patented,  making  them  is  a  monopoly  in  any 
case,  the  exclusion  of  competitors  from  the  use  of  them  is  of  the  very 
essence  of  the  right  conferred  by  the  patents.  Paper  Bag  Patent  Case, 
2IO  U.  S.  405.  .  .  ." 

Dr,  Miles  Medical  Co.  v.  Park  &*  Sons  CoP  was  a  suit  to  enjoin 
a  retailer  of  medicines  manufactured  by  secret  processes  from 
violating  one  of  a  series  of  agreements  with  retailers  restricting 
prices.  The  defense  was  the  Sherman  Act.  It  was  urged  that  the 
restrictions  of  prices  were  valid  because  the  agreements  related 
to  secret  processes.  The  court  held  the  agreements  invaHd,  basing 
its  decision  almost  wholly  upon  the  distinction  between  the  rights 
of  owners  of  secret  processes  and  the  rights  of  owners  of  patents. 

In  Bement  v.  National  Harrow  Co}^  suit  was  brought  to  enforce 
the  payment  of  royalties  under  a  license  agreement,  which  was 
the  only  one  of  a  series  of  several  contemplated  agreements  that 
was  actually  executed.  The  defense  here  also  was  the  Sherman 
Act,  but  the  court  upheld  and  enforced  the  agreement.  It  expressly 
refused  to  decide  whether  the  proposed  system  of  controlling  the 
trade  would  have  been  valid  if  all  the  contracts  had  been  executed, 
but  the  court,  through  Justice  Peckham,  said:^^ 

"  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  W.  Co.,  154  Fed.  358,  Seventh 
Circuit  (1907);  U.  S.  Consolidated  Seeded  Raisin  Co.  v.  Grifl&n  &  Skelley  Co.,  126 
Fed.  364,  Ninth  Circuit  (1903). 
"  "  227  U.  S.  202.  12  Idem,  p.  217.  "  220  U.  S.  373. 

"  196  U.  S.  70.  15  7^g^^  p^  88. 
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"This  brings  us  to  a  consideration  of  the  terms  of  the  Kcense  con- 
tracts for  the  purpose  of  determining  whether  they  violate  the  act  of 
Congress.  The  first  important  and  most  material  fact  in  considering 
this  question  is  that  the  agreements  concern  articles  protected  by  letters 
patent  of  the  government  of  the  United  States.  The  plaintiff,  accord- 
ing to  the  finding  of  the  referee,  was  at  the  time  when  these  licenses 
were  executed  the  absolute  owner  of  the  letters  patent  relating  to  the 
float  spring  tooth  harrow  business.  It  was,  therefore,  the  owner  of  a 
monopoly  recognized  by  the  Constitution  and  by  the  statutes  of  Con- 
gress. An  owner  of  a  patent  has  the  right  to  sell  it  or  to  keep  it; 
to  manufacture  the  article  himself  or  to  license  others  to  manufacture 
it;  to  sell  such  article  himself  or  to  authorize  others  to  sell  it." 

It  is  somewhat  diflScult  to  distinguish  in  principle  the  facts  in 
Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  W.  Co.  and  U.  S.  Con- 
solidated Seeded  Raisin  Co.  v.  Griffin  6*  Skelley  Co.  {supra  in  note) 
from  those  in  the  Bathtub  Trust  Case,^^  where  the  Supreme  Court 
later  found  an  illegal  combination  to  exist.  A  feature  which  may 
be  material  is  that  the  Bathtub  Trust  Case  involved  licenses  for  the 
use  of  a  patented  tool  used  in  manufacturing  processes,  while  the 
other  cases  involved  licenses  imder  patents  actually  used  in  commo- 
dities of  commerce.  In  both  of  the  Circuit  Court  of  Appeals  cases 
the  combinations  were  upheld  as  valid  and  great  emphasis  in  each 
instance  was  laid  on  the  fact  that  they  were  combinations  dealing 
in  patented  articles.  Each  involved  a  system  of  license  agreements 
and  an  extensive  plan  for  controlling  prices  and  discounts.  The 
Rubber  Tire  Wheel  Company  Case  involved  licenses  imder  a  single 
patent  and  the  Raisin  Case  involved  licenses  under  a  number  of 
patents.  The  Bathtub  Trust  Case  involved  licenses  under  a  single 
patent,  though  other  infringing  patents  had  been  bought  up  and 
suppressed.  It  is  worth  while  to  consider  the  forceful  argument 
of  the  Circmt  Court  of  Appeals  in  the  Rubber  Tire  Wheel  Company 
Case  J  where  it  said :  ^^ 

"Plaintiff,  as  his  successor  in  interest,  is  the  owner  of  a  valid  patent. 
That  stands  as  an  unquestionable  fact  on  this  writ  of  error.  The  only 
grant  to  the  patentee  was  the  right  to  exclude  others,  to  have  and  to 
hold  for  himself  and  his  assigns  a  monopoly,  not  a  right  limited  or 

1^  Standard  Sanitary  Manufacturing  Co.  v.  United  States,  226  U.  S.  20. 
"  154  Fed.  358,  363. 
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conditioned  according  to  the  sentiment  of  judges,  but  an  absolute  mo- 
nopoly constitutionally  conferred  by  the  sovereign  lawmakers.  Over 
and  above  an  absolute  monopoly  created  by  law,  how  can  there  be  a  further 
and  an  unlawful  monopoly  in  the  same  thing?  If  plaintiff  were  the  sole 
maker  of  Grant  tires,  how  could  plaintiff's  control  of  prices  and  output 
injure  the  people,  depriving  them  of  something  to  which  they  have  a 
right?  7^  a  greater  injury  or  deprivation  inflicted,  if  plaintiff  authorizes 
a  combination  or  pool  to  do  what  plaintiff  can  do  directly?  To  say  yes 
means  that  substance  is  disregarded,  that  mere  words  confer  upon  the 
people  some  sort  of  a  right  or  interest  counter  to  the  monopoly,  when 
by  the  terms  of  the  bargain  the  people  agreed  to  claim  none  until  Grant's 
deed  to  them  shall  have  matured."    (The  italics  are  ours.) 

It  is  perhaps  unfortunate  that,  although  the  Supreme  Court 
of  the  United  States  granted  a  writ  of  certiorari  to  review  this 
decision,^^  the. cause  was  later  dismissed  by  stipulation.^® 

In  1904  the  Court  of  Appeals  of  the  State  of  New  York,  when 
Straus  V.  American  Publishers^  Association  was  first  presented  to 
it,2°  held  that  a  combination  among  publishers  owning  many 
different  copyrights,  attempting  to  limit  prices  and  sales  of  books, 
was  valid  with  respect  to  copyrighted  works,  and  was  invalid  with 
respect  to  those  not  copyrighted.  The  distinction  was  based 
solely  upon  the  existence  of  the  copyrights,  and  two  dissenting 
opinions  of  Judges  Gray  and  Bartlett  were  rendered  only  because 
they  considered  the  agreement  valid  also  with  respect  to  the  un- 
copyrighted  books.  This  case  came  before  the  New  York  Court 
of  Appeals  again  in  1908  ^^  on  a  certified  question  in  which  the 
element  of  the  uncopyrighted  books  was  eliminated,  and  the  court 
again  held  that  the  combination  was  lawful.  The  Supreme  Court 
of  the  United  States,  however,  reversed  the  New  York  Court  of 
Appeals  on  the  ground  that  the  monopoly  of  the  combination 
transcended  the  rights  created  by  the  copyright  laws.^^ 

The  Supreme  Court  in  this  case  and  in  the  Bathtub  Trust 
Case  {supra)  states  clearly  that  there  is  a  point  beyond  which 
the  patent  and  copyright  laws  have  no  protective  force.  In  the 
former  it  said  regarding  the  license  agreements  under  considera- 
tion :23 

"  207  U.  S.  589  (1907).  "  210  U.  S.  439  (1908). 

20  177  N.  Y.  473,  69  N.  E.  1107.     21  ip9  N.  Y.  548,  93  N.  E.  1133. 

«  231  U.  S.  222  (1913).  23  226  U.  S.  20,  48. 
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"The  agreements  clearly,  therefore,  transcended  what  was  neces- 
sary to  protect  the  use  of  the  patent  or  the  monopoly  which  the  law 
conferred  upon  it.  They  passed  to  the  purpose  and  accomplished  a 
restraint  of  trade  condemned  by  the  Sherman  law.  .  .  . 

"Rights  conferred  by  patents  are  indeed  very  definite  and  exten- 
sive, but  they  do  not  give  any  more  than  other  rights  an  universal 
license  against  positive  prohibitions.  The  Sherman  law  is  a  limitation 
on  rights  which  may  be  pushed  to  evil  consequences  and  therefore 
restrained." 

In  the  Straus  Case  the  Court  said:  ^^ 

"No  more  than  the  patent  statute  was  the  cop)Tight  act  intended 
to  authorize  agreements  in  unlawful  restraint  of  trade  and  tending  to 
monopoly,  in  violation  of  the  specific  terms  of  the  Sherman  law,  which 
is  broadly  designed  to  reach  all  combinations  in  unlawful  restraint  of 
trade  and  tending  because  of  the  agreements  or  combinations  entered 
into  to  build  up  and  perpetuate  monopolies." 

Through  all  these  cases  can  be  traced  two  principles:  first,  that 
the  "Anti-Trust  Laws,"  except  the  Clayton  Act  at  least,  do  not 
restrict  the  patent  or  copyright  laws,  do  not  trespass  upon  the  do- 
mains of  the  monopolies  legalized  by  them;  and,  secondly,  that  be- 
yond those  limits,  situations  are  to  be  judged  under  the  "Anti-Trust 
Laws"  exactly  ks  though  the  element  of  patents  or  copyrights  were 
not  involved.  This  is  apparently  the  theory  of  the  Circuit  Court 
of  Appeals  in  the  Rubber  Tire  Wheel  Company  Case,  where  it  said:  ^ 

"Congress,  having  created  the  patent  law,  had  the  right  to  repeal 
or  modify  it  in  whole  or  in  part,  directly  or  by  necessary  implication. 
The  Sherman  law  contains  no  reference  to  the  patent  law.  Each  was 
passed  under  a  separate  and  distinct  constitutional  grant  of  power; 
each  was  passed  professedly  to  advantage  the  pubhc;  the  necessary 
implication  is  not  that  one  iota  was  taken  away  from  the  patent  law.  .  ,  ." 
(The  itahcs  are  ours.) 

It  is  consistent  with  the  statement  (supra)  in  the  Bathtub 
Trust  Case  that  patents  do  not  give  "  an  universal  license  against 
positive  prohibitions,"  and  with  the  statement  (supra)  in  the 
Straus  Case  that  the  Sherman  Act  is  designed  to  reach  "all  com- 
binations in  imlawful  restraint  of  trade  and  tending  because  of  the 

24  231  U.  S.  222,  234.  26  j^4  Fed.  358,  362. 
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agreements  or  combinations  entered  into  to  build  up  and  perpetuate 
monopolies." 

The  Bathtub  Trust  Case,  therefore,  was  decided  in  favor  of  the 
government,  not  with  the  intent  to  clip  away  parts  of  the  territory 
of  patent  monopoHes,  but  because  the  combination  in  that  instance 
"transcended  what  was  necessary  to  protect  the  use  of  the  patent 
or  the  monopoly  which  the  law  conferred  upon  it."  The  United 
States  Supreme  Court  reversed  the  New  York  Court  of  Appeals  in 
the  Straus  Case,  not  with  an  intent  to  take  away  any  rights  created 
by  the  copyright  laws,  but  because  the  New  York  Court  of  Appeals 
had  exaggerated  the  inherent  scope  of  monopoly  which  the  copy- 
right laws  create.  The  parties  charged  with  violating  the  Anti- 
Trust  Acts  in  the  Winslow  and  Bement  cases  were  exonerated,  not 
because  the  "Anti-Trust  Laws"  cannot  affect  patented  commodi- 
ties at  all,  but  because  the  transactions  in  those  cases  were  all 
within  the  authorized  scope  of  the  patent  monopoly.  In  the 
Dr.  Miles  Medical  Company  Case  the  contrast  was  drawn  between 
secret  processes-  and  patents,  because  if  the  transactions  had  con- 
cerned patents,  they  might  have  been  within  the  scope  of  the 
patent  monopoly,  but  the  implication  is  not  that  there  would 
have  been  absolute  immunity.  So,  also,  in  the  other  cases, 
though  it  is  not  clearly  stated  in  all  the  opinions,  the  im- 
portant underlying  question  was  whether  the  transactions  were 
within  the  limits  of  the  legalized  monopolies  created  by  the 
patent  or  copyright  laws. 

The  adoption  of  this  theory  by  no  means  solves  all  the  difficul- 
ties of  the  situation.  The  extent  of  the  inherent  limitations  of 
the  legalized  monopolies  is  still  a  matter  of  perplexing  complexity. . 
If,  however,  that  problem  can  be  approached  from  the  point  of 
view  of  endeavoring  to  determine  the  extent  of  rights  created  by 
the  patent  and  copyright  laws,  and  not  with  a  lurking  suspicion 
of  some  encroachment  upon  those  rights  by  the  "Anti-Trust 
Laws,"  much  confusion  of  thought  can  be  avoided. 

Our  conclusions  as  to  the  status  of  the  law  before  the  Clayton 
Act  took  effect  can  be  summarized  as  follows: 

First:  Except  the  Clayton  Act,  the  "Anti-Trust  Laws"  do  not 
restrict  the  monopolies  created  by  the  patent  and  copyright 
laws. 

As  corrolaries  to  this  it  follows: 
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A.  The  extent  of  patent  and  copyright  monopolies  should  be 
judged  solely  with  reference  to  the  laws  creating  them  and  wholly 
independent  of  any  operation  of  the  '' Anti-Trust  Laws." 

B.  Out  of  the  possible  field  of  operation  of  the  "Anti-Trust 
Laws''  is  definitely  carved  the  complete  field  of  patent  and  copy- 
right monopolies. 

C.  If  a  patent  is  sufiiciently  broad  to  cover  a  whole  industry, 
it  is  not  a  violation  of  the  "Anti-Trust  Laws"  for  its  owner  com- 
pletely to  monopolize  that  industry. 

D.  Licenses  under  a  single  patent,  so  long  as  they  are  of  the 
character  authorized  by  the  patent  laws,  are  valid,  no  matter  how 
numerously  multipKed. 

Second:  Beyond  the  inherent  limitations  of  their  monopolies, 
patents  and  copyrights  have  no  protective  force  in  determining 
whether  the  "Anti-Trust  Laws"  have  been  violated. 

It  is  certain  that  there  is  no  absolute  guarantee  of  protection 
where: 

(i)  The  combination  or  agreements  in  question  relate  to 
several  different  patents  or  copyrights  originally  acquired  by 
more  than  one  person.^^ 

(2)  It  is  expressly  provided  that  the  combination  or  agree- 
ments shall  extend  beyond  the  Hfe  of  the  patents  or  copyrights.^^ 

(3)  Agreements  seeking  to  control  an  entire  industry  are  put 
in  the  form  of  "license  agreements"  imder  a  patent  which  ob- 
viously does  not  naturally  cover  the  whole  industry .^^ 

II 

The  Effect  of  the  Clayton  Act^^ 

The  Second  Section  of  the  Clayton  Act  is  directed  against  un- 
fair discriminations  in  prices  between  different  purchasers  of  com- 
modities.   It  provides: 

26  National  Harrow  Co.  v.  Hench,  83  Fed.  36,  84  Fed.  226;  Bobbs-Merrill  Co.  v. 
Straus,  139  Fed.  155  ;  i  Page  on  Contracts,  p.  698;  Vulcan  Powder  Co.  v.  Hercules 
Powder  Co.,  96  Cal.  510,  31  Pac.  581  (1892). 

27  National  Harrow  Co.  v.  Bement,  47  N.  Y.  Supp.  462. 

28  See  Standard  Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20. 

29  "An  Act  to  Supplement  Existing  Laws  against  Unlawful  Restraints  and  Mo- 
nopolies and  for  other  Purposes."    Public  Acts  No.  212,  63d  Congress,  H.  R.  15657. 
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"  Sec.  2 :  That  it  shall  be  unlawful  for  any  person  ...  to  discrimi- 
nate in  prices  between  different  purchasers  of  commodities  .  .  .  where 
the  effect  of  such  discrimination  may  be  to  substantially  lessen  competi- 
tion or  tend  to  create  a  monopoly  in  any  line  of  commerce.  Provided, 
That  nothing  herein  contained  shall  prevent  discrimination  in  price 
between  purchasers  of  commodities  on  account  of  differences  in  the 
grade,  quaHty,  or  quantity  of  the  conunodity  sold,  or  that  makes  only 
due  allowance  for  difference  in  the  cost  of  selling  or  transportation, 
or  discrimination  in  price  in  the  same  or  different  communities,  made 
in  good  faith  to  meet  competition:  And  provided  further,  That  nothing 
herein  contained  shall  prevent  persons  engaged  in  selling  goods,  wares, 
or  merchandise  in  commerce  from  selecting  their  own  customers  in 
bond- fide  transactions  and  not  in  restraint  of  trade." 

The  Third  Section  applies  to  what  are  known  among  merchants 
as  ''tying  contracts"  and  provides: 

"Sec.  3:  That  it  shall  be  unlawful  for  any  person  ...  to  lease  or 
make  a  sale  or  contract  for  sale  of  goods,  wares,  merchandise,  machin- 
ery, supplies,  or  other  commodities  whether  patented  or  unpatented  .  .  . 
or  fix  a  price  charged  therefor,  or  discount  from  or  rebate  upon  such 
price,  on  the  condition,  agreement,  or  understanding  that  the  lessee 
or  purchaser  thereof  shall  not  use  or  deal  in  the  goods,  wares,  mer- 
chandise, machinery,  supplies,  or  other  commodities  of  a  competitor 
or  competitors  of  the  lessor  or  seller,  where  the  effect  .  .  .  may  be 
to  substantially  lessen  competition  or  tend  to  create  a  monopoly  in 
any  line  of  commerce."    (The  italics  are  ours.) 

These  sections  have  probably  not  made  any  radical  change  in 
the  law.  By  their  terms  they  only  operate  where  the  effect  of  the 
transactions  to  which  they  apply  "may  be  to  substantially  lessen 
competition  or  tend  to  create  a  monopoly.'^  But  the  Sherman  Act 
already  had  the  effect  of  prohibiting  all  contracts  and  attempts  to 
monopolize  commerce,  which  amounted  to  an  "imdue"  or  "un- 
reasonable" restraint  of  trade,  and  the  new  test  does  not  seem  to 
differ  greatly  from  the  old  one.  Almost  the  exact  words  of  the 
Clayton  Act  were  used  in  Whitwell  v.  Continental  Tobacco  Co., 
where  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  was 
considering  squarely  the  propriety  of  a  "tying  contract"  and 
said:  30 

30  125  Fed.  454,  457  (1903)- 


THE  EFFECT  OF  THE  FEDERAL  "ANTI-TRUST  LAWS''     403 

''[That  the  purpose  of  the  Sherman  Act]  was  to  prevent  the  stifling 
or  substantial  restriction  of  competition,  and  the  test  of  the  legality  of 
a  combination  under  the  Act  which  was  inspired  by  this  purpose  is  its 
direct  and  necessary  effect  upon  competition  in  commerce  among  the 
states.  If  its  necessary  effect  is  to  stifle  or  to  directly  and  substantially 
restrict  free  competition,  it  is  a  contract,  combination,  or  conspiracy 
in  restraint  of  trade  and  it  falls  under  the  ban  of  the  law."  (The 
italics  are  ours.) 

The  sections  have,  however,  at  least  put  the  test  into  statutory 
form,  and  the  very  fact  that  there  are  now  specific  provisions 
against  "tying  contracts"  and  price  discrimination  will  undoubt- 
edly cause  them  to  be  scrutinized  with  greater  care. 

The  insertion  of  the  words  "whether  patented  or  unpatented" 
in  Section  3  presents  two  interesting  questions: 

First:  Has  this  specific  reference  to  patents  made  the  law 
larger  than  it  would  have  been  had  the  words  been  omitted? 

Second:  Is"  any  significance  to  be  attached  to  the  omission  of 
specific  reference  to  copyrighted  commodities  in  this  section,  and 
to  either  patented  or  copyrighted  commodities  in  Section  2? 

The  first  question  is  academic  except  for  its  bearing  upon  the 
second.  There  is  no  doubt  that  "tying  contracts"  relating  to 
patented  commodities  are  prohibited  if  their  ^'effect  may  be  to 
substantially  lessen  competition  or  tend  to  create  a  monopoly." 
The  Act  says  so.  If,  however,  they  would  not  have  been  but  for 
the  express  mention  of  patented  commodities,  then  immediately 
the  maxim  expressio  unius  est  exclusio  alterius  is  suggested  to  us, 
and  the  question  arises  whether  copyrighted  commodities  are 
impliedly  excluded  from  Section  3,  and  whether  either  patented 
or  copyrighted  commodities  are  covered  by  Section  2. 

Certainly  copyrighted  productions  are,  at  least  in  some  in- 
stances, "commodities."^^ 

31  See  Barataria  Canning  Co.  v.  Joulian,  80  Miss.  555,  31  So.  961  (1902);  Texas 
&  Pacific  Coal  Co.  v.  Lawson,  89  Tex.  394,  32  S.  W.  871  (1895);  Beechley  v.  Mulville, 
102  la.  602,  70  N.  W.  107  (1897);  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth, 
212  Mass.  35,  98  N.  E.  1056  (1912);  Alpaca  Co.  v.  Commonwealth,  212  Mass.  156, 
98  N.  E.  1078  (191 2);  Century  Dictionary  &  Encyclopedia,  vol.  II,  p.  1132;  State 
V.  Frank,  169  S.  W.  333  (Ark.,  1914);  Amer.  League  Baseball  Club  of  Chicago 
V.  Chase,  149  N.  Y.  Supp.  6  (1914);  State  v.  Chicago,  R,  I.  &  P.  Ry.  Co.,  95  Ark. 
114,  128  S.  W.  555  (1910);  Rohlf  V.  Kasemeier,  140  la,  182,  118  N.  W.  276  (1908); 
Queen  Ins.  Co.  v.  Texas,  86  Tex.  250,  24  S.  W.  397  (1893). 
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It  is  not  a  sufficient  answer  to  say  that  both  Sections  2  and  3 
prohibit  "any  person"  from  doing  the  acts  to  which  they  refer. 
The  language  of  the  Sherman  Act  applies  to  "every  person  who 
shall  monopolize  or  attempt  to  monopolize  .  .  .  any  part  of 
trade  or  commerce.  ..."  Literally  construed,  the  Act  would 
have  aboKshed  patent  and  copyright  monopolies  completely. 

Section  3  applies  to  both  patented  and  copyrighted  commodi- 
ties for  at  least  two  reasons.  In  the  first  place  it  would  be  quite 
arbitrary  to  apply  it  to  one  and  not  to  the  other.  The  maxim 
expressio  unius  est  exclusio  alterius  does  not  create  an  inflexible 
rule.  It  is  always  subjected  to  the  intent  to  be  gathered  from  the 
statute  as  a  whole.^^  It  does  not  operate  where  the  specific  men- 
tion is  by  way  of  illustration  only.^^  Section  3  applies  to  a  re- 
stricted and  specific  class  of  transactions.  There  is  no  evidence 
elsewhere  in  the  statute  of  an  intent  to  except  from  its  operation 
any  commodities.  The  reference  to  patented  commodities  indi- 
cates rather  an  intent  not  to  overlook  any.^^  Although  the  Supreme 
Court  has  said  that  the  rules  appHcable  to  patents  under  the 
"Anti-Trust  Laws"  do  not  necessarily  govern  copyrights,^^  the 
distinction  is  not  material  in  this  connection. 

In  the  second  place  there  is  no  reason  for  reading  copyrighted 
commodities  out  of  Section  3,  as  there  was  for  reading  patented 
and  copyrighted  commodities  to  a  certain  extent  out  of  the  Sher- 
man Act.  Assuming  that  the  section  applies  to  all  commodities, 
it  takes  away  no  rights  created  by  the  patent  or  copyright  laws. 
Those  laws  do  not  confer  the  right  to  make  "tying  contracts." 
Whatever  rights  the  owners  of  patents  and  copyrights  had  to 
make  such  contracts  before  the  Clayton  Act,  were  rights  existing 
by  virtue  of  the  common  law.  A  "tying  contract"  relating  to 
patented  commodities  was  upheld  in  New  York  Bank  Note  Co. 

32  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  i  (1904) ;  State  v.  Standard  Oil 
Co.,  61  Ore.  438,  123  Pac.  40  (191 2) ;  Lewis'  Sutherland  Stat.  Cons.,  2  ed.,  vol.  II, 
p.  925. 

^  Scaggs  V.  Baltimore  &  Washington  R.  R.  Co.,  10  Md.  268  (1856);  Brown  v. 
Buzan,  24  Ind.  194  (1865);  Park  v.  Soldiers  &  Sailors  Home,  22  Colo.  86,  43  Pac. 
542  (1896);  Lewis'  Sutherland  Stat.  Cons.,  2  ed.,  vol,  II,  p.  925. 

"  The  words  were  not  in  the  draft  of  the  Act  originally  reported  to  the  House  by- 
Mr.  Clayton  from  the  Committee  on  the  Judiciary.  Report  627,  63d  Congress,  2d 
Sess.  to  accompany  H.  R.  15657. 

^  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  155. 
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V.  Hamilton  Bank  Note  Co.,^^  but  for  the  reason  that  the  contract 
was  not  "unreasonable  in  its  restraint  of  trade,''  and  not  because 
the  patents  laws  authorized  such  a  contract. 

Section  3,  therefore,  given  its  fullest  possible  force,  operates 
only  outside  the  "inherent  limitations"  of  the  patent  and  copy- 
right monopoHes.  If  it  takes  away  any  rights,  they  are  common- 
law  rights.  If  it  produces  any  novel  effects,  it  affects  contracts 
relating  to  all  commodities  alike.  The  specific  reference  to  patented 
commodities  was  not  necessary  to  accomplish  that  result. 

The  situation  regarding  Section  2  is  somewhat,  but  not  entirely, 
the  same.  Would  that  section,  if  applied  literally  and  fully  to 
patented  and  copyrighted  commodities,  trespass  upon  rights 
created  by  the  patent  and  copyright  laws?  Those  laws  do  expressly 
confer  the  right  "to  vend"  productions.  The  right  "to  vend"  has 
been  interpreted  to  include  the  right  to  fix  prices.  The  Supreme 
Court  in  Bement  v.  National  Harrow  Co.  said:^^ 

"The  owner  of  a  patented  article  can,  of  course,  charge  such  price 
as  he  may  choose." 

Both  before  and  since  the  Clayton  Act  he  imdoubtedly  has  had 
the  right  to  "choose,"  within  certain  limits  at  least,  to  charge  one 
purchaser  one  price  and  another  a  different  price.  Is  not  this 
right,  however,  merely  a  common-law  right  which  he  has  enjoyed 
in  conmion  with  all  other  traders  except  common  carriers  and 
other  persons  charged  with  a  public  service?  Is  it  not  the  same 
right  described  by  the  Circuit  Court  of  Appeals  in  Whitwell  v. 
Continental  Tobacco  Co.,^^  where  it  said,  regarding  a  trader  who 
was  not  dealing  in  patented  or  copyrighted  commodities: 

"The  right  of  each  competitor  to  fix  the  prices  of  the  commodities 
which  he  offers  for  sale,  and  to  dictate  the  terms  upon  which  he  will 
dispose  of  them,  is  indispensable  to  the  very  existence  of  competition. 
.  .  .  They  [the  defendant  and  its  employee]  had  the  right  to  select  their 
customers,  to  sell  and  to  refuse  to  sell  to  whomsoever  they  choose, 
and  to  fix  different  prices  for  sales  of  the  same  commodities  to  different 
persons." 

Unless  the  right  to  discriminate  in  prices  is  necessary  to  protect 
the  patent  or  copyright  monopoly,  the  owner  of  copyrights  or 

^  180  N.  Y.  280,  73  N.  E.  48  (190s). 

"  186  U.  S.  70,  93.  38  125  Fed.  454- 
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patents  never  has  had  any  rights  of  this  character  greater  than 
anyone  else;  the  Sherman  Act  affected  him  exactly  as  it  did  all 
others  in  this  respect,  and  Section  2  of  the  Clayton  Act,  if  applied 
to  him,  does  not  infringe  any  of  his  statutory  rights. 

Whether  the  patent  and  copyright  monopohes  include  in  their 
scope  peculiar  rights  to  discriminate  in  prices  is,  however,  a  ques- 
tion not  yet  completely  answered  by  the  courts.  If  they  do,  then 
to  the  extent  of  those  peculiar  rights  there  is  the  same  reason 
for  exempting  patented  and  copyrighted  commodities  from  the 
operation  of  Section  2  that  there  was  in  exempting  them  from  the 
Sherman  Act.  Furthermore,  by  its  terms  the  section  only  operates 
when  the  ^'effect  of  such  discrimination  may  be  to  substantially 
lessen  competition  or  tend  to  create  a  monopoly."  To  the  extent 
that  the  patent  or  copyright  laws  are  the  moving  cause  which 
produces  this  effect,  the  section,  by  its  own  language,  is  inopera- 
tive. 

Section  2,  therefore,  applies  to  both  patented  and  copyrighted 
commodities,  but,  like  Section  3  and  like  the  Sherman  Act,  it 
operates  only  outside  of  their  "inherent  limitations." 

Our  conclusions  regarding  the  effect  of  the  Clayton  Act  can  be 
summarized  as  follows: 

;  First:  The  Act  in  setting  up  the  new  test  whether  the  effect 
of  the  transactions  prohibited  "may  be  to  substantially  lessen 
competition  or  tend  to  create  a  monopoly"  does  not  change  greatly, 
if  at  all,  the  old  test  of  whether  there  was  "unreasonable"  or 
"undue"  restraint  of  trade.  The  existence  of  a  specific  statute 
covering  price  discrimination  and  "tying  contracts"  will,  however, 
cause  such  transactions  to  be  scrutinized  with  care. 

Second:  Sections  2  and  3  apply  to  both  patented  and  copy- 
righted commodities.  Section  3,  at  least,  takes  away  no  rights 
created  by  the  patent  and  copyright  laws,  and  Section  2  should 
be  construed  as  operating  only  outside  the  scope  of  the  mo- 
nopolies created  by  those  laws.  The  insertion  of  the  words 
"whether  patented  or  unpatented"  in  Section  3  was  unnecessary. 

Amos  J.  Peaslee. 

New  York  City. 
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The  English  Moratorium  in  a  Neutral  State.  —  The  influence 
of  the  European  war  on  neutral  America  has  many  interesting  side- 
lights. One  striking  illustration  of  the  interdependence  of  the  commer- 
cial communities  on  both  sides  of  the  Atlantic  is  afforded  by  a  recent 
dispute  between  New  York  merchants  over  the  effect  of  the  English 
moratorium,  a  sort  of  measure  which  prior  to  August,  19 14,  seems  to 
have  been  imheard  of  in  English  and  American  law.  An  opinion  was 
given  by  the  Hon.  Edgar  M.  CuUen,  formerly  Chief  Justice  of  the  New 
York  Court  of  Appeals,  to  whom  the  matter  was  referred  as  arbitrator. 
In  the  Matter  of  the  Arbitration  Agreement  between  Lazard  Frbres  and  L. 
Vogelstein  b'  Co.^  52  N.  Y.  L.  J.  801.  Before  the  war,  a  New  York 
banking  house  made  a  loan  of  bills  of  exchange  drawn  upon  its  London 
correspondents.  The  borrowers  agreed  to  refund  three  days  before  the 
maturity  of  the  bills  in  London,  at  the  then  prevailing  rate  of  exchange 
on  London.  The  bills  fell  due  after  the  outbreak  of  war,  but  the  accept- 
ors did  not  take  advantage  of  a  moratorium  which  had  been  proclaimed,^ 
and  paid  them  at  maturity.  The  question  was  whether  the  New  York 
banker  could  hold  the  borrower  liable  on  his  contract  at  the  extremely 
high  rates  of  exchange  then  prevailing. 

*  This  was  the  Royal  Proclamation  of  August  2,  19 14  (No.  11 64).  The  Postpone- 
ment OF  Payments  Act,  ratifying  the  proclamation  and  authorizing  them  in  the  future, 
became  law  on  August  3  (4  &  5  Geo.  V,  c.  11),  the  second  time  in  English  history 
that  a  statute  has  passed  through  all  its  stages  and  become  law  in  a  single  day.  58 
Sol.  J.  758,  759. 
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It  was  held  that  he  could.  The  acceptors,  who  had  been  supplied 
with  funds  to  meet  the  bankers'  accruing  obligations,  were  not  bound 
to  invoke  the  moratorium  in  order  that  the  borrowers  might  secure  the 
benefit  of  a  possibly  lower  rate  of  exchange  in  the  future. 

No  decision  involving  this  point  has  been  found  in  the  rapidly  in- 
creasing number  of  reported  English  cases  dealing  with  various  phases 
of  the  recent  moratoria,  but  the  result  seems  to  be  in  accordance  with 
the  spirit  of  the  act.  It  was  an  emergency  measure  for  the  benefit  of 
debtors.  They  were  not  obliged  to  accept  its  privileges.  Indeed,  a 
moratorium  proclamation  subsequent  to  the  one  here  in  dispute  ex- 
pressly provided  that  payments  before  the  expiration  of  this  special 
period  of  grace  were  not  forbidden.^ 


Wider  Jurisdiction  for  the  United  States  Supreme  Court.  —  A 
recent  amendment  to  the  Federal  Judicial  Code  gives  the  Supreme 
Court  jurisdiction  to  review  all  cases  involving  a  federal  right  which  have 
been  carried  to  the  state  court  of  last  resort  for  such  questions.^  Hith- 
erto the  right  of  review  in  such  cases  has  been  limited  to  decisions  ad- 
verse to  the  federal  right.  This  is  a  significant  victory  for  legal  reform^ 
won  by  tjie  American  Bar  Association  after  a  single-handed  fight,  with 
practically  no  assistance  from  the  press.^  Congress  was  reluctant  to 
extend  the  jurisdiction  which  had  remained  substantially  without 
change  since  the  Judiciary  i\ct  of  1789,^  but  new  conditions  bringing  new 
problems  have  supplanted  those  which  gave  rise  to  the  old  rule,  and  it 
had  become  a  positive  obstacle  to  a  just  and  uniform  interpretation  of 
the  federal  Constitution. 

The  jurisdiction  conferred  upon  the  Supreme  Court  by  the  Judiciary 
Act  was  wide  enough  to  restrain  local  jealousies  and  to  preserve  the  newly 
created  central  authority  from  encroachment  by  the  states.  No  more  was 
necessary.  If  a  state  court  in  that  day  and  generation  sustained  a 
federal  right,  it  would  be  practically  certain  to  prevail  in  the  Supreme 
Coiu-t  also.  The  denial  of  an  appeal  in  such  cases  was  a  wise  measure 
to  prevent  fruitless  litigation. 

To-day  the  most  important  disputes  arising  under  the  Constitution 
no  longer  turn  upon  conflicts  between  the  states  and  the  national  gov- 
ernment, but  between  the  states  and  their  own  citizens.  The  state 
judiciary  no  longer  harbors  a  local  jealousy  of  central  authority.  But 
many  state  judges,  clinging  tenaciously  to  an  outworn  economic  creed, 
are  likely  to  regard  as  offending  the  Fourteenth  Amendment  humani- 
tarian legislation  which  the  Supreme  Court  would  sustain  if  the  case 

2  Proclamation  of  Sept.  30,  19 14,  s.  4.     58  Sol.  J.  854. 

^  Public  Act  No.  224;  63d  Congress,  Senate  Bill  No.  94;  Approved  Dec. 
23,  1914,  amending  Fed.  Jud.  Code  of  191 1,  c.  10,  §  237. 

'  The  measure  was  proposed  in  the  report  of  a  special  committee  of  the  American 
Bar  Association  in  191 1,  which  was  adopted  without  change  by  the  Association. 
36  A.  B.  A.  462,  469,  48.  It  was  passed  by  the  Senate  in  the  62d  Congress,  but  not 
by  the  House.    37  A.  B.  A.  559,  564;  38  A.  B.  A.  547. 

'  Sec.  25. 
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could  be  appealed.^  Under  the  code  as  it  stood  prior  to  the  recent 
amendment,  no  such  appeal  could  be  taken.  This  injustice  was  not 
certain  to  be  removed  even  if  the  Supreme  Court  definitely  affirmed  the 
validity  of  a  similar  statute  on  appeal  from  the  court  of  another  state 
which  happened  to  rule  against  the  federal  right.  At  least  one  state 
court  expressly  declared:  ''We  are  not  bound  by  any  obligation  imposed 
upon  us  in  the  federal  Constitution  to  uphold  a  state  statute  merely 
because,  in  the  view  of  the  Supreme  Court  of  the  United  States,  it  is  not 
unconstitutional."  ^  Thus  the  rule  which  has  been  superseded  made 
possible  a  situation  in  which  one  "supreme  law  of  the  land"  would  have, 
permanently,  a  different  meaning  in  different  parts  of  the  land.  More- 
over, it  was  conceivable  that  the  Supreme  Court  would  never  have  a 
chance  to  pass  upon  legislation  which  all  the  state  courts  held  invalid. 

The  new  amendment  gives  the  Supreme  Court  a  discretionary  power 
to  review  by  certiorari,  or  otherwise,  decisions  which  sustain  the  federal 
right.  If  the  decision  is  adverse  to  the  federal  right  the  losing  party 
may  still  demand  a  writ  of  error  from  the  Supreme  Court  as  of  right. 
The  slight  difference  in  procedure  enables  the  court  to  free  its  calendar 
from  dilatory  appeals  under  the  new  jurisdiction,  without  impairing  the 
position  which  is  now  assured  to  it  as  the  final  interpreter  of  the 
Constitution. 


Direct  Recovery  by  a  Corporation  for  Damage  Sustained  as 
Stockholder  in  another  Corporation.  —  Can  a  shareholder,  the 
value  of  whose  stock  had  been  depreciated  by  a  wrongful  reduction  of 
the  corporate  assets,  circumvent  the  long-established  principle  that  a 
stockholder  cannot  sue  for  damage  to  his  interest  caused  through  injury 
to  the  corporation  for  which  the  latter  has  a  right  of  action,^  by  show- 
ing that  the  wrongdoer  was  simultaneously  violating  a  duty  owed  the 
shareholder  in  his  individual  capacity?  This  question  received  its 
first  judicial  consideration  in  a  decision  just  handed  down  by  the  Ap- 
pellate Division  of  the  New  York  Supreme  Court.  General  Rubber  Co. 
V.  Benedict,  164  N.  Y.  App.  Div.  332,  149  N.  Y.  Supp.  880.2  ^he 
plaintiff  corporation  was  a  large  stockholder  in  another  corporation, 
and  defendant  was  a  director  of  the  former  but  not  of  the  latter.    With 

*  Many  interesting  examples  of  this  have  been  collected  by  Professor  W.  F.  Dodd 
in  an  article  entitled,  "The  United  States  Supreme  Court  as  the  Final  Interpreter  of 
the  Federal  Constitution,"  6  111.  L.  Rev.  289.  Cf.  State  v.  Williams,  189  N.  Y.  131 
(1907),  with  Muller  v.  Oregon,  208  U.  S.  412  (1908);   and  People  v.  Orange,  etc.  Co., 

175  N.  Y.  84  (1903),  with  Atkin  v.  Kansas,  191  tJ.  S.  207  (1903). 

*  See  McCollum  v.  McConaughy,  141  la.  172,  176,  119  N.  W.  539,  540. 

^  Smith  V.  Hurd,  12  Met.  (Mass.)  371,  is  the  leading  case.  A  stockholder  brought 
an  action  on  the  case  against  certain  directors  for  negligently  permitting  the  corporate 
assets  to  be  wasted.    A  demurrer  to  the  declaration  was  sustained. 

Other  cases  involving  the  same  principle  are  Smith  v.  Poor,  40  Me.  415;  Allen  v. 
Curtis,  26  Conn.  456;  Converse  v.  United  Shoe  Machinery  Co.,  185  Mass.  422,  70 
N.  E.  444;  Niles  v.  Johnson,  69  N.  Y.  App.  Div.  144,  74  N.  Y.  Supp.  617,  affirmed 

176  N.  Y.  119,  68  N.  E.  142.    See  i  Morawetz,  Corporations,  2  ed.,  §§  239,  566;  4 
Thompson,  Corporations,  2  ed.,  §§  4550-1;  22  Harv.  L.  Rev.  594. 

^  This  case  is  more  fully  stated  in  this  issue  of  the  Review,  p.  427.  The  opinion 
was  by  Dowling,  J.,  in  which  Scott  and  Hotchkiss,  JJ.,  concurred.  There  was  a  dis- 
senting opinion  by  Ingraham,  P.  J.,  in  which  Laughlin,  J.,  concurred. 
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defendant's  acquiescence  and  connivance  the  manager  of  the  latter  mis- 
appropriated a  large  part  of  its  assets  to  the  use  of  still  another  com- 
pany of  which  defendant  and  he  were  part  owners.  A  demurrer  was 
overruled  to  a  complaint  based  on  violation  of  defendant's  duty  as 
director.' 

The  true  purport  of  this  adjudication  appears  from  a  review  of  the 
reasons  underlying  the  rule  of  Smith  v.  Hurd.^  Where  the  corporation 
has  been  injured,  it  is  primarily  for  its  directors  to  proceed  against  the 
wrongdoer,  but  should  they  fail  to  act,  the  shareholder  has  his  ultimate 
remedy  by  a  bill  in  equity  to  require  the  assertion  of  the  corporate 
right.^  Although  the  shareholder  has  suffered  indirect  harm  to  the 
value  of  his  stock,  if  it  was  through  negligence  of  the  defendant,  as  in 
Smith  V.  Hurd,  he  has  no  cause  of  action  in  his  own  name,  because  the 
law  of  torts  does  not  recognize  as  a  basis  for  recovery  indirect  negligent 
injury  of  this  sort  through  direct  damage  to  a  third  person.^  But 
where,  as  in  the  principal  case,  the  indirect  injury  is  intentional,  ordi- 
nary principles  of  tort  liability  would  seem  to  afford  direct  relief.^ 
Yet  a  universal  exception  is  to  be  found  where  a  tortfeasor  inter- 
feres with  a  debtor's  assets  to  the  detriment  of  creditors.  In  such 
cases  the  sole  cause  of  action  is  in  the  debtor.^  This  qualification  is 
attended  by  eminently  desirable  results  of  convenience.  Not  only 
would  each  petty  creditor  with  his  trivial  claim  be  a  potential  litigant, 
but  also  the  estimation  of  damages  in  a  given  suit  would  necessitate 
adjudicating  the  extent  and  sufficiency  of  the  claim  of  all  individual 
creditors  who  might  have  participated  in  the  assets  destroyed.  In 
corporation  cases  the  reasons  for  making  an  exception  are  equally  cogent, 
for  not  only  might  each  holder  of  a  single  share  sue  for  any  wrongful 
depreciation,  however  trifling,^  but,  inasmuch  as  the  rights  of  creditors 

^  At  the  outset  it  is  best  to  concede  that  there  was  a  violation  of  defendant's  duty 
as  director  in  not  notifying  plaintiff.  The  dissent  intimates  that  the  director's  duty 
did  not  extend  to  plaintiff 's,  interest  in  this  subsidiary  corporation.  This  view,  it  is 
submitted,  places  too  low  an  estimate  upon  the  duties  of  directors.  Business  morality 
demands  that  all  a  corporation's  interests  be  protected.  On  the  question  of  a  direc- 
tor's duties  arising  out  of  his  fiduciary  position,  see  i  Morawetz,  Corporations, 
2  ed.,  §§  516  g^  seq.;  2  Thompson,  Corporations,  2  ed.,  §§  1215-22, 

*  Supra,  n.  i. 

^  With  reference  to  bringing  a  shareholder's  bill,  see  i  Morawetz,  Corporations, 
2  ed.,  §§  240-1;  4  Thompson,  Corporations,  2  ed.,  §§  4553-9;  22  Harv.  L.  Rev. 
594.     See  Hawes  v.  Oakland,  104  U.  S.  450;  Smith  v.  Poor,  supra. 

^  See  28  Harv.  L.  Rev.  307. 

'  See  ibid.  It  would  seem  incontrovertible  that  the  wrongdoer  in  misapplying 
the  corporate  funds  must  have  had  in  mind,  and  intended,  a  depreciation  in  the  value 
of  the  shares. 

*  Lamb  v.  Stone,  11  Pick.  (Mass.)  527;  Bradley  v.  Fuller,  118  Mass.  239;  Adler  v. 
Fenton,  24  How.  (U.  S.)  407;  Klous  v.  Hennessey,  13  R.  I.  332. 

^  This  reason  alone  would  not  explain  the  cases  denying  relief  to  a  sole  shareholder. 
Fitzgerald  v.  Missouri  Pacific  Ry.  Co.,  45  Fed.  812;  Randall  v.  Dudley,  in  Mich. 
437,  69  N.  W.  729;  Cutshaw  v.  Fargo,  8  Ind.  App.  691,  34  N.  E.  376,  36  N.  E. 
650. 

Shaw,  C.  J.,  in  Smith  v.  Hurd,  supra,  383,  says,  "If  an  action  can  be  brought  by 
one  stockholder,  it  may  be  brought  by  the  holder  of  a  single  share;  so  that  for  one  and 
the  same  default  of  these  directors,  thirty-five  hundred  actions  might  be  brought.  If 
it  may  be  sustained  by  proof  of  an  act,  or  series  of  acts,  of  carelessness,  neglect,  and 
breach  of  duty,  in  managing  the  affairs  of  the  bank,  by  which  the  whole  value  of  the 
stock  is  destroyed,  it  may,  on  the  same  principle,  be  maintained  on  any  act  or  instance 
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are  paramount  to  the  shareholder's  interests/^  the  merits  of  each  claim 
against  the  corporate  assets  would  have  to  be  collaterally  determined 
to  ascertain  how  much,  if  any,  plaintiff  has  been  damaged.  In  short, 
a  thorough  accounting  of  the  corporation's  finances  would  be  in  order. 
On  the  other  hand,  let  the  corporation  itself  sue,  and  the  amoimt  re- 
covered be  paid  into  its  treasury:  procedure  will  be  simple,  and  the 
result  equitable.  This  alone  should  be  sufficient  relief  for  the  stock- 
holder. 

Nevertheless,  if  by  reason  of  some  collateral  facts  the  shareholder  is 
independently  entitled  to  legal  protection  against  this  indirect  harm, 
should  that  enable  recovery  for  injury  which  primarily  affects  the 
property  of  another  legal  unit?  The  Appellate  Division  gives  an  affirm- 
ative answer  where  the  shareholder  is  independently  entitled  by  virtue 
of  the  relationship  of  corporation  and  director,  which  imposed  a  duty 
on  the  director  not  to  connive  at  waste  of  assets  of  another  corporation 
in  which  the  plaintiff  is  a  shareholder.  Analogous  cases  would  be  those 
of  cestui  and  trustei3,  r„gent  and  principal,  and  cases  where  the  director 
expressly  contractea  with  a  stockholder  not  to  waste  corporate  assets. 
Yet  do  not  considerations  of  convenience  continue  to  operate  against 
recovery?  The  same  comprehensive  financial  investigation  would  be 
necessary  to  ascertain  this  plaintiff's  award.  Likewise  nothing  could 
deter  actions  by  such  other  shareholders  as  could  invoke  the  benefit 
of  the  doctrine  of  this  case,  or  by  the  subsidiary  corporation  itself  in 
its  own  right  based  on  defendant's  connivance  in  the  defalcation,  cer- 
tainly on  behalf  of  creditors  and  uncompensated  shareholders,  if  not 
for  the  whole  extent  of  the  wrong.^^ 

The  principal  case  thus  presents  circumstances  to  which  the  rule  of 
Smith  v.  Hurd  could  profitably  be  extended.  Perfect  justice  would  be 
attained  with  relative  facility  by  requiring  that  the  plaintiff  make  the 
subsidiary  corporation  a  party  in  any  action  he  brings,  and  thus  its 
rights,  and  consequently  the  derivative  rights  of  shareholders  and 
creditors,  would  be  fully  and  at  once  adjudicated.  These  considerations 
would  not  apply,  however,  to  circumstances  less  fortunate  for  the  sub- 
sidiary corporation  under  which  it  would  be  remediless  against  this 
defendant,  as,  for  instance,  had  he  merely  acquiesced,  instead  of  col- 
luded, in  the  misappropriation.  As  the  plaintiff  would  then  have  no 
derivative  redress,  it  would  be  unjust  not  to  determine  the  defendant's 
liability  to  him  in  a  direct  action,  and  the  difficulty  of  computing  damages 
should  not  be  heard  in  defense.^^ 

of  such  negligence,  by  which  the  shares  are  diminished  in  value  fifty,  ten,  five,  or  one 
per  cent." 

^°  Cf.  2  MoRAWETz,  Corporations,  2  ed.,  §§  818  et  seq.;  4  Thompson,  Corpora- 
tions, 2  ed.,  §§  4990  et  seq. 

"  Shaw,  C.  J.,  in  Smith  v.  Hurd,  supra,  386:  "It  is  obvious  to  remark  that  a  judg- 
ment in  favor  of  one  stockholder  would  be  no  bar  to  an  action  by  a  creditor,  nor  a 
judgment  by  both,  to  an  action  by  the  corporation." 

^2  It  would  seem  that  as  an  essential  element  of  his  complaint  plaintiff  should  aver 
facts  establishing  the  non-liability  of  defendant  to  the  subsidiary  corporation.  Should 
defendant  make  a  bond  fide  denial  of  such  non-liability,  the  proper  procedure  apparently 
would  be  for  the  court  to  stay  plaintiff's  suit  until  the  corporate  right  be  asserted  and 
tested  against  defendant.  If  judgment  should  be  against  defendant,  this  suit  would 
be  dismissed.     If  in  his  favor,  this  suit  would  proceed. 
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Right  to  a  New  Trial  after  the  Expiration  of  the  Term.  — 
Where  a  man  has  been  convicted  of  a  crime,  and  later-discovered  evi- 
dence tends  to  show  that  his  conviction  was  improper,  either  on  the  mer- 
its, or  because  the  jury  was  prejudiced,  one  would  naturally  suppose 
that  he  would  be  granted  a  new  trial.  A  recent  decision  of  the  United 
States  Supreme  Court,  however,  declares  that  unless  the  request  for  a 
new  trial  was  made  before  the  expiration  of  the  term  at  which  the  judg- 
ment of  conviction  was  entered,  this  relief  is  impossible.  United  States 
V.  Mayer,  235  U.  S.  55.^  In  that  case,  after  the  end  of  the  term,  it  was 
discovered  that  one  of  the  jurymen  who  served  at  the  trial  had  been 
prejudiced  against  the  defendant.  It  was  nevertheless  held  that  a  new 
trial  could  not  be  granted,  since  with  the  expiration  of  the  term  the  court 
had  lost  all  control  over  the  judgment. 

Unquestionably,  the  general  rule  at  common  law  was  that  a  judgment 
could  not  be  altered  by  the  court  which  granted  it  after  the  expiration 
of  the  term  at  which  it  was  granted.^  To  this  rule  the  law  recognized 
but  three  exceptions.  Clerical  errors  could  be  corrected  at  any  time.^ 
By  a  writ  of  audita  querela,  relief  might  be  had  against  the  consequences 
of  a  judgment  on  account  of  some  matter  of  defense,  which  had  arisen 
since  its  rendition,  and  which  could  not  have  been  taken  advantage  of 
otherwise.^  Writs  of  error  coram  nobis  were  allowed  to  bring  to  the  at- 
tention of  the  court  errors  of  fact  in  the  procedure  not  appearing  on  the 
face  of  the  record,  unknown  to  the  court,  and  which  if  known  in  season 
would  have  prevented  the  judgment.^  These  writs  were  generally  lim- 
ited to  situations  where,  unknown  to  the  court,  one  of  the  parties  to  the 
judgment  had  died  before  it  was  rendered,  or  was  an  infant,  a  feme 
covert,  or  insane.^  Thus,  where  the  grounds  for  the  relief  asked  were 
newly  discovered  evidence  or  partiality  of  the  tribunal,  the  law  afforded 
no  remedy. '^  In  such  cases,  however,  equity  in  its  jurisdiction  to  enjoin 
judgments  obtained  through  fraud,  accident,  or  mistake  would  compel 
a  new  trial  at  law  to  prevent  an  inequitable  use  of  a  legal  right. ^  Modern 
statutes  have  to  some  extent  remedied  this  defect  in  the  law  by  providing 
that  within  a  prescribed  time,  generally  one,  two,  or  three  years  after 

1  For  a  statement  of  the  case,  see  p.  434  of  this  issue  of  the  Review. 

2  Bank  of  United  States  v.  Moss,  6  How.  (U.  S.)  31;  Ex  parte  Sibbald,  12  Pet. 
(U.  S.)  488;  Phillips  V.  Negley,  117  U.  S.  665.  Black,  Judgments,  §  306;  Freeman, 
Judgments,  §  96.  The  somewhat  elusive  reason  given  for  this  rule  was  that  "  during 
the  term,  the  record  remaineth  in  the  breast  of  the  judges;  but  when  the  term  is  past, 
then  the  record  is  in  the  roll  and  admitteth  no  alteration,  averment,  nor  proof  to  the 
contrary."    Co.  Litt.,  260  (a). 

'  Philips  V.  Smith,  i  Stra.  136.  This  is  not  a  true  exception,  since  the  judgment 
is  not  altered.  The  record  alone  is  altered,  to  make  it  conform  to  the  judgment  in 
fact  rendered. 

*  3  Bl.  Com.,  405,  406;  see  Avery  v.  United  States,  12  Wall.  (U.  S.)  304. 

5  United  States  v.  Plumer,  3  CUff.  28;  Adler  v.  State,  35  Ark.  517;  State  v.  White, 
75  Mo.  App.  257;  see  Asbell  v.  State,  62  Kan.  209. 

^  See  Brunsen  v.  Shulten,  104  U.  S.  410,  416;  Adler  v.  State,  supra;  Howard  v. 
State,  58  Ark.  229.  The  more  summary  method  of  procedure  by  motion  has  now 
generally  taken  the  place  of  these  old  forms.  See  Harris  v.  Hardeman,  14  How.  (U.  S.) 
334;  3  Bl.  Com.,  406;  Freeman,  Judgments,  §  94, 

'  Since  the  error  was  not  in  the  record,  no  aid  could  be  obtained  from  a  higher  court 
by  appeal  or  otherwise. 

8  Tovey  v.  Young,  Prec.  Ch.  193;  Piatt  v.  Threadgill,  80  Fed.  192;  Marine  Ins. 
Co.  V.  Hodgson,  7  Cranch  (U.  S.)  332;  4  Pomeroy,  Eq.  Jur.,  3  ed.,  §  1364. 
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the  entry  of  the  judgment,  the  court  may  on  motion  grant  a  new  trial 
on  various  grounds,  generally  including  prejudice  of  the  jury  and  newly 
discovered  evidence.^  But  since  these  statutes  do  not  as  a  rule  cover 
criminal  cases,^^  and  since  equity  has  always  refused  to  interfere  in 
criminal  cases  where  no  property  rights  are  involved,^^  the  defendant  in 
the  case  under  discussion  is  without  redress.  His  only  hope  lies  in  a 
pardon.  This  is  obviously  an  inadequate  and  cumbersome  remedy.^^ 
The  executive  has  not  the  proper  procedure  for  hearing  and  determining 
the  merits  of  the  question.  From  the  point  of  view  of  the  defendant, 
it  is  unjust,  since  he  has  the  burden  of  proving  his  innocence  to  the  ex- 
ecutive, whereas,  until  justly  convicted,  he  should  be  entitled  to  a  pre- 
sumption of  innocence.  And,  further,  he  is  denied  an  opportunity  to 
prove  that  he  has  been  unjustly  accused.  From  the  point  of  view  of  the 
state,  the  defendant  should  not  be  set  at  liberty  until  an  impartial  jury 
has  acquitted  him  on  the  merits  of  the  case.  Thus  the  granting  of  a  new 
trial  can  alone  secure  the  rights  of  all  parties. 

Moreover,  in  this  respect  a  sharp  distinction  should  be  noted  between 
civil  and  criminal  cases.  In  the  former,  it  is  clearly  to  the  interest  of 
the  community  that  there  be  a  definite  time  after  which  a  judgment 
cannot  be  altered.  Otherwise  title  to  property  would  be  insecure,  and 
business  would  be  unreasonably  hampered.  In  criminal  cases,  on  the 
other  hand,  no  property  rights  can  be  prejudiced  by  altering  the  judg- 
ment at  any  time.  The  state  is  simply  exacting  punishment,  and  the 
life  and  liberty  of  the  accused  are  at  stake.  It  indeed  seems  a  very  mock- 
ery of  justice  to  deny  relief  to  one  thus  unjustly  convicted  on  the  mere 
technicaUty  that  the  term  has  expired.^^  This  gap  in  the  law  has  been 
supplied  in  England  by  a  statute  creating  a  separate  court  for  criminal 
appeals  and  giving  to  it  a  wide  discretion  in  granting  new  trials  at  any 
time  and  on  any  grounds.^^  It  is  submitted  that  such  legislation  reaches 
an  eminently  satisfactory  result,  and  should  be  followed  in  the  United 
States. 


The  Five  Per  Cent  Case  Again.  —  Seemingly,  rate  problems,  like 
the  heads  of  the  Hydra,  are  no  sooner  disposed  of  than  they  return  two- 
fold to  plague  their  assailant.  Upon  a  rehearing  of  the  Five  Per  Cent 
Rate  Case  the  Interstate  Commerce  Commission  have  modified  their 
original  decision.    The  Five  Per  Cent  Case,  32  I.  C.  C.  325.^    The  Com- 

^  See  4  PoMEROY,  Eq.  Jur.,  3  ed.,  §  1365;  Fuller  v.  United  States,  182  U.  S.  562; 
Ky.  Codes,  §  344;  Burns'  Annotated  Ind.  Statutes,  §§  585,  587,  589. 

^^  See  Klink  v.  People,  16  Colo.  467;  Howard  v.  State,  supra. 

"  Kerr  v.  Corporation  of  Preston,  6  Ch.  D.  463;  Portis  v.  Fall,  34  Ark.  375;  see 
I  PoMEROY,  Eq.  Jur.,  3  ed.,  §  197.  In  a  few  exceptional  cases,  equity  has  interfered 
in  criminal  proceedings  to  protect  property  rights.  Iron  Works  v.  French,  12  Abb. 
N.  C.  446. 

^  See  Sanders  v.  State,  85  Ind.  318. 

^  Where  the  grounds  for  relief  were  known  at  the  time  judgment  was  entered,  a 
limitation  on  the  time  within  which  to  bring  the  motion  may  be  perfectly  just. 

"  7  Edw.  VII.,  c.  23. 

*  Cf.  The  Five  Per  Cent  Case,  31  I.  C.  C.  551.  For  a  risumS  of  this  first  decision, 
see  28  Harv.  L.  Rev.  97.    On  September  19,  1914,  the  Commission  ordered,  "That 
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mission  cannot  properly  be  said  to  have  reversed  itself,  for,  as  they 
point  out,  the  events  which  have  occurred  since  the  original  decision 
present  a  new  situation.  In  the  face  of  that  situation  the  majority  of 
the  Commission  deemed  it  necessary  to  extend  the  relief  granted  in  the 
original  decision.  This  they  have  done  by  extending  the  authorization 
of  a  five  per  cent  increase  in  freight  rates,  there  accorded  only  to  the 
roads  in  Central  Freight  Association  territory ,2  to  the  entire  territory 
east  of  the  Mississippi  and  north  of  the  Ohio  except  the  New  England 
states.^  And,  whereas  certain  classes  of  freight  were  excepted  from 
the  operation  of  that  decision,  the  only  exceptions  now  made  are  rail- 
and-lake  rates,  rates  on  bituminous  and  anthracite  coal,  coke,  and  iron 
ore,  and  rates  already  fixed  by  unexpired  orders  of  the  Commission.'* 
The  rates  on  cement,  starch,  brick,  tile,  clay,  and  plaster,  specially 
excepted  from  the  prior  increases,  are  now  subject  to  a  five  per  cent  in- 
crease throughout  this  territory. 

It  will  be  recalled  that  in  their  original  report  the  Commission  were 
unanimous  in  the  opinion  that  the  revenues  of  the  railroads  in  ofiicial 
classification  territory  were  insufficient,  but  that  the  majority  of  the 
Commission  were  of  the  opinion  that,  except  as  to  the  roads  in  Central 
Freight  Association  territory,  a  horizontal  increase  in  freight  rates  was 
neither  a  necessary  nor  proper  remedy  for  the  situation,  and  they  sug- 
gested ten  other  sources  of  additional  revenue  for  the  petitioning  car- 
riers.^ The  considerations  which  prevailed  upon  a  majority  of  the  Com- 
mission to  alter  this  decision  were,  first,  the  fact  that  the  needs  of  the 
railroads  were  greater  than  had  been  anticipated,  as  evidenced  by  sub- 
sequent returns;  second,  the  increased  difficulties  in  the  way  of  meeting 
these  needs  occasioned  by  the  European  war;  third,  the  fact  that  the 
remedial  measures  suggested  by  the  Commission  in  July  were  not  adapted 
to  meeting  such  a  sudden  contingency. 

The  completed  returns  for  the  fiscal  year  ending  June  30, 19 14,  showed 

further  hearing  in  said  cases  be,  and  is  hereby,  granted;  said  hearing  to  be  limited  to 
presentation  of  facts  disclosed  and  occurrences  originating  subsequently  to  the  date 
upon  which  the  records  previously  made  in  these  cases  were  closed." 

2  That  part  of  the  United  States  lying  between  the  Ohio  River  and  the  lakes  from 
the  Mississippi  to  the  Atlantic  seaboard  is  known  as  official  classification  territory. 
For  rate  purposes  it  is  divided  into  three  sections:  the  New  England  states;  the  terri- 
tory between  the  Atlantic  seaboard  and  Buffalo  and  Pittsburg,  known  as  trunk  line 
territory;  and  the  territory  from  Buffalo  and  Pittsburg  to  the  Mississippi,  known  as 
Central  Freight  Association  territory. 

^  Intra-territorial  rates  in  New  England  were  already  being  cared  for  by  a  thorough 
readjustment  of  interstate  and  intrastate  rates  carried  out  with  the  approval  of  the 
various  state  commissions  in  that  territory.  The  only  authorized  increases  in  New 
England,  therefore,  were  such  as  might  be  necessary  to  preserve  the  existing  differen- 
tials between  New  England  points  and  points  in  trunk  line  territory.  The  authorized 
increases  in  official  classification  territory  generally  were  not  confined  to  intra-terri- 
torial rates,  but  extended  also  to  joint  rates  between  official  classification  territory  and 
outside  points,  provided  no  increase  should  exceed  five  per  cent  of  the  official  classifi- 
cation carrier's  portion  of  the  rate.  By  a  supplementary  order  the  Commission  has 
also  permitted  the  railroads  to  increase  some  rates  more  than  five  per  cent  where 
necessary  to  preserve  existing  differentials. 

*  The  rates  here  enumerated  had  either  been  recently  increased,  or  proposed  in- 
creases were  under  consideration  by  the  Commission  in  other  proceedings.  See  32 
I.  C.  C.  331. 

^  See  31 1.  C.  C.  551;  28  Harv.  L.  Rev.  97. 
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the  net  operating  revenues  of  the  railroads  in  official  classification  terri- 
tory to  be  lower  than  in  any  year  since  1908,  while  the  property  invest- 
ment had  increased  by  over  $1,300,000,000  since  that  year.  And  the 
additional  returns  for  the  succeeding  months  of  July,  August,  and  Sep- 
tember showed  that  the  downward  trend  of  revenues  had  by  no  means 
run  its  course. 

The  blow  which  the  war  in  Europe  struck  our  industry  and  commerce 
is  too  well  known  to  need  amplification  here.  The  railroads  in  official 
classffication  territory  must  refund  loans  aggregating  over  $500,000,000 
within  the  next  three  years.  In  view  of  the  enormous  European  in- 
vestment in  American  railroads,  and  the  effect  which  this  great  war 
must  have  upon  the  amount  of  capital  available  in  the  next  few  years 
and  the  rate  of  interest  which  it  will  command,  it  can  scarcely  be  doubted 
that  these  railroads  must  suffer  severely  from  the  effects  of  that  conffict. 

The  dissenting  commissioners  were  not  inclined  to  quarrel  with  these 
findings,  but  they  doubted  the  legality  and  propriety  of  the  Commis- 
sion's changing  its  original  decision  because  of  them.  Their  attitude 
was,  briefly,  if  this  increase  was  unreasonable  in  July  when  the  railroads 
admittedly  needed  increased  revenue,  how  can  the  fact  of  a  war  in 
Europe  and  the  fact  that  the  needs  of  the  railroads  are  greater  than  had 
been  anticipated  make  this  increase  reasonable  in  December?  Com- 
missioner Harlan  was  inclined  to  the  opinion  that  the  Commission  had 
no  legal  right  or  power  to  be  governed  in  its  regulation  of  rates  "by  con- 
ditions presumably  temporary  in  their  nature."  ^ 

However  this  may  be,  it  would  be  unfortunate  in  the  extreme  if  the 
Commission  had  no  power  to  afford  temporary  relief  to  the  railroads  in 
an  emergency.  The  real  danger,  as  pointed  out  by  both  Commissioners 
Harlan  and  Clements,^  is  that  this  temporary  relief  will  be  hailed  (as, 
indeed,  it  seems  to  have  been  hailed  by  many  financial  journals)  as  a 
permanent  dispensation  and  the  real  remedies  urged  by  the  Commis- 
sion in  its  original  decision  cast  aside.  No  sensible  merchant,  who 
found  his  profits  steadily  declining,  would  think  of  making  a  blanket 
increase  of  five  per  cent  in  the  prices  of  all  his  wares.  The  only  perma- 
nently efficacious  remedy  for  the  general  railroad  situation  would  seem 
to  be  a  thorough  revision  of  rates  and  redistribution  of  charges,  with  an 
increasing  attention  to  economy  and  efficiency  in  railroad  management.^ 
By  these  means  alone  can  the  Hydra's  wounds  be  cauterized  and  the 
Herculean  task  accomplished. 


Military  Trials  of  Civilians  in  Times  of  Peace.  —  Not  long  ago 
a  storm  of  justifiable  protest  arose  at  the  action  of  military  author- 
ities in  West  Virginia  in  trying  and  sentencing  rioting  strikers  be- 
fore military  tribunals,  without  jury.     The  fact  that  this  action  was 

«  See  32  I.  C.  C.  325,  335. 

7  See  32  I.  C.  C.  325,  335. 

8  Public  hearings  will  commence  this  month  upon  a  petition  for  a  general  increase 
of  rates  by  the  roads  west  of  the  Mississippi  River.  But  the  western  roads  are  not  ask- 
ing for  a  horizontal  increase  in  all  rates,  but  propose  a  general  overhauling  of  rates  with 
advances  ranging  from  two  to  thirty  per  cent  according  to  traflSc  conditions. 
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upheld  1  by  the  Supreme  Court  of  that  state  renders  a  recent  Montana 
case  peculiarly  welcome.  The  latter  case  declares  that  while  the  exi- 
gencies of  the  situation  as  determined  by  the  governor  warranted 
the  summary  arrest  and  detention  of  persons  guilty  of  rioting  or 
likely  to  foment  trouble,  the  military  authorities  were  without  con- 
stitutional power  to  establish  courts  and  try  oflFenders,  and  that 
sentences  thus  imposed  were  invalid.  Ex  parte  McDonald,  In  re 
Gillis,  143  Pac.  947. 

Military  tribimals  are  of  two  kinds,  courts  martial  and  military  com- 
missions.2  The  former  are  created  by  act  of  Congress  with  jurisdiction 
limited  to  the  trial  of  offenses  against  the  Articles  of  War  and  other 
enactments  passed  for  the  government  of  the  army  and  navy.  They 
are  without  power  over  civilians.^  Military  commissions  derive  their 
sanction  from  the  laws  of  war,  and  are  organized  to  administer  military 
justice  in  cases  not  provided  for  in  the  Articles  of  War.*  Civilians  are 
amenable  to  their  jurisdiction  when  enemy  territory,  or  domestic  ter- 
ritory having  temporarily  the  same  status  owing  to  the  politically  organ- 
ized rebellion  of  its  inhabitants,  is  placed  imder  military  government  ^ 
during  hostile  occupation.^  Such  persons  are  protected  by  no  con- 
stitutional guaranties.'^  Civilians  may  also  become  amenable  to  mili- 
tary courts  when  so-called  martial  law  or,  better,  martial  rule,  is  in- 
augurated under  the  war  power  in  domestic  territory  which  is  the  actual 
theater  of  war.  The  power  to  govern  such  territory  with  the  military 
seems  to  be  a  necessary  implication  from  the  power  to  wage  war.^ 

But  martial  law  or  martial  rule  established  by  the  chief  executive  of 
a  sta»,£  for  the  suppression  of  internal  disorder  presents  a  different  situa- 
tion. It  has  been  asserted  by  eminent  authority  that  the  existence  of 
martial  rule  under  such  conditions  gives  the  military  no  greater  powers 
than  those  ordinarily  possessed  by  peace  officers.^  However,  it  seems 
settled  that  the  existence  of  such  martial  rule  does  change  the  normal 
legal  situation  and  warrant  the  use  of  methods  more  summary  than  are 

^  State  V.  Brown,  71  W.  Va.  519,  77  S.  E.  243,  We  are  unable  at  this  time  to  agree 
with  the  incidental  approval  given  this  case  in  26  Harv.  L.  Rev.  636.  The  discussion 
then  was  devoted  principally  to  another  question. 

2  See  Davis,  Military  Law,  3  ed.,  307. 

2  Except  to  a  very  limited  extent,  see  ibid.  pp.  42,  46. 

*  See  ibid.  pp.  307  S. 

^  Military  jurisdiction  is  divided  into  military  law,  which  governs  the  army  and 
navy;  military  government,  which  is  imposed  upon  territory  under  hostile  occupa- 
tion; and  martial  law,  which  denotes  the  exercise  of  the  military  power  over  domestic 
territory  when  called  forth  by  necessity.  See  the  concurring  opinion  of  Chief  Justice 
Chase  in  Ex  parte  Milligan,  4  Wall.  (U.  S.)  2,  141.  "Martial  law"  is  perhaps  a  mis- 
leading term.  The  meaning  is  better  expressed  by  "martial  rule."  See  Davis, 
Military  Law,  3  ed.,  300. 

*  See  Davis,  Military  Law,  3  ed.,  §§  309  ff. 

'   2  WiLLOUGFBY,  ThE  CONSTITUTION,  §§  720,  721,  732. 

'  See  Ex  parte  Milligan,  supra,  p.  127.  It  has  been  forcibly  argued  that  no  war- 
time necessity,  however  great,  can  authorize  the  trial  of  civilian  offenders  on  domestic 
territory  by  military  courts.  See  12  Col.  L.  Rev.  529,  537.  In  England  martial 
law  ma^  thus  be  extended  to  territory  threatened  but  not  yet  in  the  war  zone.  See 
Ex  parte  Marais,  [1902]  A.  C.  109. 

^  See  Sir  Frederick  Pollock  in  18  L.  Quart.  Rev.  152;  Henry  Winthrop  Ballan- 
tine  in  12  Col.  L.  Rev.  529,  534;  Franks  v.  Smith,  142  Ky.  232,  134  S.  W.  484;  Ela 
V.  Smith,  5  Gray  (Mass.)  121. 
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available  to  the  ordinary  guardian  of  the  peace.  Thus  the  order  of  a 
superior  officer  will  under  certain  conditions  justify  a  homicide  other- 
wise criminal.^°  And  persons  may  be  arrested  and  detained  indefinitely 
during  the  existence  of  the  disorder  merely  as  a  preventive  measure, 
without  criminal  indictment  or  charge."  But  it  is  one  thing  to  hold 
that  the  existence  of  a  state  of  extreme  lawlessness  and  disorder  brings 
such  procedure  within  the  meaning  of  due  process  of  law,  and  quite 
another  to  recognize  that  because  of  such  necessity,  however  great,  the 
executive  may,  in  the  exercise  of  an  imcon trolled  discretion,  entirely 
suspend  the  constitutional  guaranty  of  trial  by  jury  and  subject  the 
lives  and  liberties  of  citizens  to  the  summary  jurisdiction  of  military 
courts.  Law  enforcement  as  an  end  cannot  justify  a  suspension  of  the 
most  fundamental  law.  Where  the  local  courts  are  open,  such  procedure 
does  not  seem  essentially  different  from  that  condemned  by  the  United 
States  Supreme  Court  in  a  somewhat  similar  case,^^  \y^^  {^  fg  submitted 
that  the  Montana  court  is  correct  in  holding  that  the  availability  of 
the  local  courts  is  immaterial.  While  necessity  may  authorize  a  great 
enlargement  of  executive  power  within  its  field,  it  is  difficult  to  support 
such  executive  usurpation  of  judicial  power  expressly  lodged  in  another 
department.  Moreover  there  seems  to  be  no  necessity  for  the  imme- 
diate trial  of  offenders  who  may  be  imprisoned  until  their  cases  can  later 
be  brought  before  the  proper  tribunal.  Nor  can  the  West  Virginia 
procedure  be  justified  under  the  laws  of  war,  first  because  the  laws  of 
war  are  only  applicable  where  a  state  of  organized  rebellion  exists,^^  and 
second  because  the  power  to  declare  war  is  vested  exclusively  in  the 
federal  government.^'^  The  existence  of  martial  rule  is  justified  only 
by  its  necessity  for  the  preservation  of  the  peace.  It  is  to  restore  and 
not  to  become  a  substitute  for  civil  authority;  and  a  practically  un- 
limited power  of  arrest  and  detention  seems  to  afford  means  amply 
sufficient  to  bring  about  this  result  without  further  violation  of  the 
supremacy  of  the  civil  over  the  military  power.  ^^  The  recent  utterance 
of  the  Montana  court  affords  a  salutary  answer  to  the  subversive  doc- 
trine so  recently  enunciated  in  West  Virginia. 


Statutory  Discriminations  against  Negroes  with  Reference  to 
Pullman  Cars.  —  A  new  phase  of  the  Jim  Crow  question  has  been  pre- 
sented by  statutes  which  allow  railroads  to  provide  sleeping  cars,  chair 

^"  Commonwealth  v.  Shortall,  206  Pa.  St.  165,  55  Atl.  952. 

^^  In  re  Boyle,  6  Idaho  609,  57  Pac.  706;  In  re  Moyer,  35  Colo.  159, 185  Pac.  190; 
Moyer  v.  Peabody,  212  U.  S.  78. 

^  Ex  parte  Milligan,  supra,  where  it  was  said  that  military  trial  in  time  of  war  could 
never  be  warranted  in  uninvaded  domestic  territory  where  civil  courts  were  sitting. 

^  The  distinction  between  mere  riot  or  insurrection  and  organized  rebellion  which 
gives  rise  to  a  state  of  public  war  is  clearly  drawn  in  The  Prize  Cases,  2  Black  (U.  S.) 
635,  672,  687. 

"   2  WiLLOUGHBY,  ThE  CONSTITUTION,  §§  73O,  714. 

^*  CooLEY,  Constitutional  Limitations,  7  ed.,  p.  435;  and  see  also  a  learned 
article  on  the  subject  of  this  note  in  5  Journal  of  Criminal  Law  and  Criminology, 
718. 
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cars,  and  dining  cars  for  white  passengers  without  supplying  like  cars 
for  negroes.^  In  a  recent  case  the  United  States  Supreme  Court  inti- 
mated that  such  a  statute  is  imconstitutional,  even  though  it  be  shown 
that  there  is  not  a  sufficient  demand  among  negro  passengers  to  warrant 
the  providing  of  such  accommodations  for  them.  McCahe  v.  Atchison, 
Topeka  &-  Santa  Fe  Ry.  Co.,  235  U.  S.  151.2 

As  a  general  proposition,  any  discrimination  based  on  color,  the  re- 
sult of  state  as  distinguished  from  individual  action,  may,  under  the 
Fourteenth  Amendment,  be  eradicated  by  the  federal  courts.^  But  the 
notion  of  just  what  constitutes  discrimination  at  any  given  time  is  a 
variant  chiefly  determined  by  an  equally  unstable  public  opinion.  At 
the  close  of  the  Civil  War  the  prevalent  idea  regarded  the  mere  segre- 
gation of  the  negro,  in  public  conveyances,  as  discrimination.  And  this 
attitude  was  reflected  in  the  courts.^  Of  later  years,  however,  mere 
separation  is  not  regarded  as  discrimination;  accordingly,  the  so-called 
Jim  Crow  statutes,  making  compulsory  the  segregation  of  negro  pas- 
sengers in  common  carriers,  are  upheld.^  The  theory  is  that  classifica- 
tion is  not  discrimination;  ^  that  equality  before  the  law  does  not  involve 
the  right  to  occupy  identical  conveyances;  ^  and  that  such  statutes  are 
reasonable  poUce  regulations  designed  for  the  mutual  comfort  and  se- 
curity of  both  races. ^  Regarded  abstractly,  the  Jim  Crow  statutes  do 
secure  equality  before  the  law.  If  the  car  reserved  for  white  passengers 
is  closed  to  negroes,  the  converse  is  likewise  true.  Yet  it  is  questionable 
whether  this  kind  of  equality  is  that  which  the  Fourteenth  Amendment 
was  intended  to  secure.^  In  practice,  these  classifications  are  always 
imposed  by  the  white  race;  and  the  motive  is  admittedly  the  avoidance 
of  the  black  race.  Since  this  purpose  is  accomplished,  the  technical 
equality  before  the  law  held  out  to  the  negro  partakes  somewhat  of  the 
nature  of  a  sop.  Perhaps  this  is  the  best  the  law  can  do.  On  its  face  it 
promises  equality,  but  it  cannot  change  the  feelings  of  the  people.^^ 
At  least  the  law  can  enforce  this  standard  of  apparent  equality.  Hence, 
if  certain  classes  of  one  race  are  allowed  to  ride  with  the  other,  Hke  ex- 
emptions must  be  made  in  regard  to  the  other  race.^^  Moreover,  stat- 
utes allowing  separate  conveyances  must  require  that  these  be  equal  in 

1  Rev.  Laws,  Okla.,  1910,  §§  860  et  seq.;  Kirby's  Digest  of  Ark.  Stat.,  §  6625; 
3  McEachin  Tex.  Crv.  Stat.,  aim.  art.  6750. 

2  Mr.  Chief  Justice  White,  Mr.  Justice  Holmes,  Mr.  Justice  Lamar,  and  Mr.  Justice 
McReynolds  impliedly  dissent.   For  a  statement  of  the  case,  see  Recent  Cases,  p.  425. 

'  See  the  Civil  Rights  Cases,  109  U.  S.  3,  13. 

■*  See  Railroad  v.  Brown,  17  Wall.  (U.  S.)  445,  452.  In  some  of  the  northern  states 
this  attitude  continued  for  some  years  later.  See  Ferguson  v.  Gies,  82  Mich.  358,  363, 
46  N.  W.  718,  720  (separation  in  restaurant). 

5  Plessy  V.  Ferguson,  163  U.  S.  537;  Ohio  Val.  Ry.'s  Receiver  v.  Lander,  104  Ky. 
431,  47  S.  W.  344,  aff'd  882;  Morrison  v.  State,  116  Tenn.  534,  95  S.  W.  494;  Log- 
wood V.  Memphis  &  C.  R.  Co.,  23  Fed.  318. 

^  See  Morrison  v.  State,  supra,  p.  546. 

'  See  Logwood  v.  Memphis  &  C.  R.  Co.,  supra,  p.  319. 

*  See  Ohio  Val.  Ry.'s  Receiver  v.  Lander,  supra,  p.  444.  See  Gaines  v.  Seaboard 
Air  Line  Ry.,  16  I.  C.  C.  471,  473. 

8  See  Sec.^  i  of  the  Civil  Rights  Bill  of  1875,  18  U.  S.  Stat,  at  L.,  335.  See  Har- 
lan's dissent  in  Plessy  v.  Ferguson,  supra,  p.  557. 

"  See  West  Chester  &  Philadelphia  R.  Co.  v.  Miles,  55  Pa.  St.  209,  213. 

"  State  V.  Patterson,  50  Fla.  127,  39  So.  398  (statute  exempting  negro  nurses  in 
charge  of  white  children  held  unconstitutional). 
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all  points  of  comfort  and  convenience.^^  xhe  same  principles  appear 
applicable  to  Pullman  and  other  sleeping  cars,  for  if  these  luxuries  are 
provided,  they  are  open  to  all  passengers  without  discrimination  as  much 
as  ordinary  coaches.^^  In  the  recent  case  before  the  United  States  Su- 
preme Court,  the  argument  in  favor  of  the  statute  was  based  upon  the 
comparatively  negligible  demand  for  Pullman  accommodations  by  negro 
passengers.  But  the  demand  which  such  cars  are  installed  to  meet  is 
created  by  the  traveling  public.  If  the  demand  is  sufficient  to  warrant 
the  furnishing  of  Pullmans  at  all,  to  exclude  however  minute  a  portion  of 
that  public  simply  because  of  color  seems  to  be  sheer  discrimination.  The 
dictum  of  the  majority  in  the  principal  case  therefore  appears  correct. 

If  then  these  statutes  are  unconstitutional,  it  would  seem  that  a 
practical  problem  of  some  difficulty  faces  those  states  which  desire  seg- 
regation of  the  races  in  Pullmans.  To  require  the  railroad  to  duplicate 
its  Pullman  accommodations  in  the  face  of  a  considerable  financial  loss, 
because  of  the  little  or  no  demand  for  "black"  Pullmans,  although  a  con- 
siderable white  patronage  existed,  would  savor  strongly  of  a  deprivation 
of  property  without  due  process  of  law.^^  So  if  the  Jim  Crow  laws  apply 
to  Pullmans,  the  railroad  would  seem  justified  in  refusing  such  service 
until  the  demand  was  sufficiently  great  to  make  feasible  the  installation 
of  separate  cars  at  at  least  a  nominal  profit.  But  in  many  cases  the  whites 
would  then  not  be  properly  accommodated,  and  the  railroad  would  be 
losing  profits  which  the  traffic  was  willing  to  pay.  Thus  the  railroads 
may  be  induced  to  offer  a  practical  solution  of  the  difficulty  by  parti- 
tioning off  for  negroes  a  portion  of  the  same  Pullman  coach  sufficient  to 
meet  what  small  negro  demand  arises.  Even  if  segregation  laws  are 
not  applied  to  Pullmans,  if  we  assume  a  public  opinion  which  finds  ex- 
pression in  such  statutes,  the  railroads'  problem  is  still  to  segregate  the 
negro  or  lose  entirely  its  white  patronage.  It  seems,  therefore,  that  al- 
though the  situation  may  be  handled  by  statute,  a  desire  for  the  profits 
of  this  white  patronage  would  be  a  sufficient  incentive  to  cause  the 
southern  railroads  on  their  own  initiative  to  devise,  even  more  efifec- 
tively,  ways  and  means  for  a  practical  solution.^^ 


The  Interstate  Commerce  Commission's  Annual  Report.  — 
The  dramatic  conffict  of  large  economic  forces  centering  in  the  recent 

^  Cf.  Murphy  v.  Western  &  A.  R.  R.  23  Fed.  637,  639;  Gray  v.  Cincinnati  Southern 
R.  Co.,  II  Fed.  683,  686. 

1'  Nevin  v.  Pullman  Palace-Car  Co.,  106  111.  222;  see  Pullman  Palace-Car  Co.  v. 
Lawrence,  74  Miss.  782,  802,  22  So.  53,  57, 

"  See  Smyth  v.  Ames,  169  U.  S.  466,  526. 

^5  A  complication  not  directly  presented  by  the  principal  case  is  the  application  of 
the  interstate  commerce  clause  to  Jim  Crow  statutes.  This  question  is  usually  avoided, 
as  it  was  here,  by  construing  the  statutes  as  including  intrastate  passengers  only. 
Louisville,  N.  O.  &  T.  Ry.  v.  State,  66  Miss.  662,  6  So.  203;  Chesapeake  &  O.  Ry.  v. 
Kentucky,  179  U.  S.  388.  But  the  recent  decision  in  the  Shreveport  Rate  Cases,  234 
U.  S.  342,  28  Harv.  L.  Rev.  34,  294,  would  seem  to  have  a  bearing  on  the  question. 
If  the  negro  travehng  to  A.,  which  is  across  the  state  line,  is  exempted  from  the 
Jim  Crow  statutes,  may  he  not  prefer  A.,  as  a  trading  center,  to  B.,  which  is  within 
the  state?  Thus,  though  only  a  regulation  of  intrastate  travel,  it  might  well  interfere 
with  interstate  regulations. 
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railway  rate  controversies  before  the  Interstate  Commerce  Commission 
has  focused  attention  on  this  branch  of  the  Commission's  work.^  The 
extent  and  diversity  of  its  routine  activities,  however,  are  often 
overlooked  in  public  discussion.  Yet  they  involve  administrative, 
judicial,  and  legislative  problems  of  great  complexity  and  legal  sig- 
nificance. As  summarized  in  its  last  annual  report,^  they  show  in  a 
striking  manner  how  important  a  place  in  the  machinery  of  our  fed- 
eral system  of  jurisprudence  the  Interstate  Commerce  Commission  has 
achieved. 

The  duty  to  serve  the  public  without  discriminating  between  place, 
person,  or  class  is  fundamental  in  the  modern  conception  of  a  common 
carrier;  and  much  of  the  Commission's  labor  is  devoted  to  enforcing 
this  duty.  Congress  has  forbidden  discrimination  in  general  terms;  ^ 
the  Commission  must  decide  whether  a  given  tariff  is  in  fact  discrimina- 
tory.^ Congress  has  decreed  that  no  carrier  shall  depart  from  published 
tariffs;  ^  the  Commission  must  decide  whether,  in  a  particular  instance, 
money  collected  in  accordance  with  the  published  tariffs  should  be  re- 
funded because,  for  one  cause  or  another,  the  charge  was  imreasonable.^ 
Congress  has  declared  that  no  railroad  shall  charge  less  for  a  long  haul 
than  for  a  shorter  haul  included  therein;  ^  it  has  given  the  Commission 
power,  in  special  cases,  to  allow  exceptions  to  this  rule.^  The  Commis- 
sion's task,  in  part  legislative  and  in  part  judicial,  requires  it  to  solve  a 
tangled  conflict  of  economic  interests,  to  balance  broad  principles  of 
social  and  commercial  policy,  and  to  apply  the  resultant  to  a  set  of 
business  facts  of  a  complexity  that  often  baffles  analysis.  Aside  from 
these  duties,  the  Commission  is  charged  with  the  important  administra- 
tive task  of  ferreting  out  the  still  persistent  rebate  evil.  Fifty-eight 
indictments,  —  twenty  against  carriers  and  thirty-eight  against  ship- 
pers, passengers,  or  other  parties,  —  were  found  during  the  eleven 
months  covered  by  the  report,  based  on  evidence  submitted  to  prosecut- 
ing attorneys  by  the  Commission.  Sending  less-than-carload  ship- 
ments at  carload  rates,  billing  goods  to  fictitious  destinations,  false 
classification  of  shipments,  leasing  of  terminal  faciUties  to  shippers  at 
less  than  cost,  "official  graft"  of  various  hues  and  kinds,  and  what  the 
Commission  aptly  terms  "smokeless  rebates"  in  the  form  of  excessive 

^  The  findings  of  the  Commission  in  the  so-called  Five  Per  Cent  Case,  31  I.  C.  C. 
551,  32  I.  C.  C.  325,  are  discussed  in  28  Harv.  L.  Rev.  97,  and  in  this  issue  of  the 
Review,  p.  413. 

2  Twenty-eighth  Annual  Report  of  the  Interstate  Commerce  Commission, 
issued  Dec.  10,  1914.  Owing  to  a  change  in  the  date  of  issue,  the  report  covers  only 
the  eleven  months  from  Dec.  i,  1913,  to  Oct.  31,  1914. 

3  Sections  2  and  3  of  the  Act  to  Regulate  Commerce  (1887),  24  U.  S.  Stat, 
at  L.,  379. 

*  This  question  was  involved  in  most  of  the  882  complaints  on  the  Commission's 
"formal  docket"  adjudicated  during  the  eleven  months  covered  by  the  report,  and 
in  many  of  the  7,600  informal  complaints  adjusted  by  correspondence. 

^  Elkins  Law  (1906),  34  U.  S.  Stat,  at  L.,  586. 

^  The  Commission  disposed  of  5,604  applications  involving  this  question  during  the 
eleven  months  of  the  report. 

■^  Fourth  section  of  the  Act  to  Regulate  Commerce,  supra,  as  amended  by  Sec. 
8  of  the  Mann-Elkins  Act  (1910),  36  U.  S.  Stat,  at  L.,  547. 

^  The  Report  mentions  1,086  orders  issued  by  the  Commission  under  this  section. 
See  especially  Fourth  Section  Violations  in  the  Southeast,  30  I.  C.  C.  153. 
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allowances  on  damage  claims,®  are  some  of  the  ingenious  subterfuges 
enumerated  in  the  report  by  which  shippers  have  sought  to  defraud 
carriers,  or  carriers  to  favor  individual  shippers.  The  enumeration 
shows  that  what  has  been  described  as  "  the  most  prolific  source  of  evil 
known  in  transportation,"  ^®  is  unfortunately  not  yet  a  thing  of  the  past. 

Rivaling  in  importance  the  duty  not  to  discriminate,  is  the  obligation 
imposed  on  carriers  to  make  reasonable  provision  for  the  safety  and 
welfare  of  patrons  and  employees.  In  recent  years,  this  general  com- 
mon-law duty  has  become  more  and  more  crystallized  by  legislation  into 
a  specific  duty,  under  pain  of  prosecution,  to  maintain  certain  fixed 
standards  of  equipment  and  management.  The  Commission  endeavors 
to  enforce  these  standards,  by  searching  for  violations  of  the  various 
regulating  statutes  and  referring  the  collected  data  to  prosecuting 
officials;  ^^  by  investigating  train  accidents  and  reporting  causes  and 
suggesting  cures;  ^^  and  by  informally  pointing  out  to  railroad  officials 
defects  in  equipment  where  prosecution  is  deemed  inadvisable.  Since 
191 1,  also,  a  nation-wide  system  of  boiler  inspection  has  been  con- 
ducted by  the  Commission,  with  gratifying  results.^^ 

Financial  and  accounting  reforms,  and  reforms  in  the  technique  of 
railway  administration,  make  up  a  third  group  of  the  Commission's 
activities.  They  range  from  the  giving  of  informal  assistance,  through 
an  expert  employed  by  the  Commission,  in  the  intricate  task  of  unifying 
freight  classification,  and  the  revision  of  prescribed  accounting  systems 
under  the  Hepburn  Act,^"^  to  the  more  spectacular  investigations  of 
the  financial  affairs  and  practices  of  railroad  systems  from  New  England 
to  the  Pacific. ^^  There  should  be  mentioned  also  the  formidable  task 
of  supervising  the  installation  of  the  system  of  classifications,  rates,  and 
regulations  for  express  companies  prescribed  in  19 13.  Even  more 
arduous  is  the  duty  placed  upon  the  Commission  by  Sec.  20  of  the 
Panama  Canal  Act,  prohibiting  railroad  ownership  or  control  of  com- 
peting water  lines,  except  where,  in  the  Commission's  judgment,  the 
public  interest  warrants  exemptions.^^    The  Commission  is  investigating, 

under  this  Act,  fifty-eight  applications,  embracing  seventy-nine  water- 
» 

'  The  Commission  points  out  the  significant  fact  that  from  1900  to  1913,  roughly 
the  period  in  which  rebating  has  been  most  vigorously  prosecuted,  payments  for  loss 
and  damage  have  jumped  from  $7,055,622  to  $30,885,454,  and  expresses  the  belief 
that  many  claims  are  paid  "not  because  the  carriers  feel  that  the  claims  are  valid, 
but  because  claimants  threaten  to  divert  traffic  unless  claims  are  paid." 

10  Ripley,  Railways:  Rates  and  Regulation,  p.  188. 

"  Safety  Appliance  Act  (1893),  27  U.  S.  Stat,  at  L.,  531;  amended  1896,  29 
U.  S.  Stat,  at  L.,  85;  Ash  Pans  Act  (1908),  35  U.  S.  Stat,  at  L.,  476;  Hours  op 
Service  Act  (1907),  34  U.  S.  Stat,  at  L.,  1415-1417. 

^2  Sixty-three  such  accidents  were  investigated  during  the  period  covered  by  the 
report. 

13  Required  by  the  Boiler  Inspection  Law  (i9ii),36  U.  S.  Stat,  at  L.,  913. 
During  the  three  years'  operation  of  the  statute,  accidents  due  to  boiler  defect  have 
been  reduced  35  per  cent,  with  a  reduction  of  75  per  cent  in  the  number  of  deaths 
resulting,  and  of  39  per  cent  in  the  number  of  injured. 

"  34  U.  S.  Stat,  at  L.,  593  (1906). 

^  Thirty-five  such  investigations  have  been  concluded  during  the  past  year,  or 
are  still  pending.  Of  these,  nine  were  in  response  to  resolutions  of  the  House  or  Senate, 
and  the  remainder  were  initiated  by  the  Commission. 

i«  37  U.  S.  Stat,  at  L.,  566  (1912). 
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line  interests,  each  involving  knotty  problems  of  corporate  and  financial 
interrelation. 

What  is  perhaps  the  largest  single  task  imposed  on  the  Interstate 
Commerce  Commission  in  the  twenty-eight  years  of  its  existence  de- 
serves final  mention:  the  physical  valuation  of  the  whole  system  of  in- 
terstate carriers.^^  The  report  shows  this  monumental  undertaking  al- 
ready well  under  way.  To  establish  the  present  cost  of  reproduction  of 
the  railways,  the  country  has  been  divided  into  five  districts,  and  eight 
engineering  field  parties  in  each  district  are  making  inventories  of  the 
railroad  property.^^  To  establish  the  original  cost,  to  date,  of  each  piece 
of  railroad  property,  as  called  for  in  the  Act,  a  staff  of  accountants  is  at 
work  on  the  books  of  the  railroads  in  each  district.^^  Finally  land  experts 
and  attorneys  are  appraising  railroad  lands  and  rights  of  way,  deter- 
mining both  present  value  and  actual  cost,  if  any,  to  the  railroad.  The 
result  should  be  a  Domesday  Book  of  the  American  transportation 
system  hard  to  overestimate  in  its  economic,  legal,  and  legislative 
consequences. 


Failure  to  Register  Stock  Transfers.  —  In  transferring  stock  of 
a  corporation  the  proper  change  on  the  register  is  often  omitted;  and 
from  this,  legal  complications  may  ensue  in  determining  the  owner  upon 
whom  various  forms  of  stockholders'  liability  shall  fall.  The  question 
may  arise  when  the  corporation  or  its  receiver  is  assessing  the  stock- 
holders. Although  the  owner  of  the  shares  has  made  a  bond  fide  transfer 
of  them,  if  no  change  is  made  on  the  corporation's  books  provided  for 
the  purpose,  he  still  retains  the  legal  title,  though  the  equitable  title 
goes  to  the  purchaser.^  If  no  notice  of  the  sale  has  been  given  to  the 
proper  corporate  ofiicer,  it  has  been  held  both  that  the  legal  owner  of 
record  is  Uable,  much  as  any  other  trustee  of  the  stock  would  be,^  and 
that  the  beneficial  owner  can  be  held  as  well,^  although  there  can  of 
course  be  no  double  recovery.  If  the  former  has  to  pay,  he  has  the  right 
to  reimbursement  or  exoneration  from  the  latter;^  allowing  a  direct 
right  against  the  beneficial  owner  is  therefore  a  legal  short-cut  in  place 
of  equitable  execution  by  the  corporation  upon  this  right  of  the  registered 
owner.^  If,  however,  the  corporation  has  been  properly  notified  of  the 
transfer,  the  failure  to  transfer  on  the  books  is  the  corporation's  own  fault; 
and  it  would  seem  clear  that  when  no  creditor's  rights  are  affected  the 
book  owner  should  not  be  liable  for  assessments,  as  the  corporation  is 

1^  Required  by  Sec.  19  (a)  of  the  Act  to  Regulate  Commerce,  as  amended  1913,  37 
U.  S.  Stat,  at  L.,  701. 

1*  The  Commission  expects  soon  to  more  than  double  the  number  of  field  parties 
in  each  district. 

^^  The  Commission  suggests  tentatively  that  this  detail  of  the  valuation  program 
may  involve  "an  expenditure  out  of  all  proportion  to  the  value  of  the  results." 

1  See  Black  v.  Zacharie,  3  How.  (U.  S.)  483,  513. 

2  Visalia  &  T.  R.  Co.  v.  Hyde,  no  Cal.  632,  43  Pac.  10;  Brown  v.  Allebach,  166  Fed. 
488. 

3  Ohio  Valley  Nat.  Bank  v.  HuHtt,  204  U.  S.  162;  Brown  v.  Artman,  166  Fed. 
485. 

4  Kellog  V.  Stockwell,  75  111.  68. 
^  See  22  Harv.  L.  Rev.  608. 
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precluded  from  setting  up  the  registered  title  which,  but  for  its  careless- 
ness, would  have  been  transferred.^ 

By  statute  very  generally  creditors  can  hold  stockholders  individually 
liable  in  certain  cases.  When  the  suit  is  by  creditors  and  not  by  the  cor- 
poration, it  can  be  seen  that  different  considerations  enter.  Here  a 
fortiori  the  book  owner  who  has  not  notified  the  corporation  of  the  trans- 
fer should  be  liable,  for  the  creditor  may  have  relied  upon  his  name  on 
the  book.^  But  when  the  failure  to  change  is  the  fault  of  the  corporation, 
the  question  is  more  difficult.  A  recent  case  holds  that  here  the  registered 
owner  should  not  be  liable  to  the  creditor,  as  he  has  done  all  that  a  reason- 
able man  would  do  to  affect  the  transfer.  Bank  of  Midland  v.  Harris^ 
170  S.  W.  67  (Ark.).^  There  is  a  conflict  on  the  analogous  question  of 
whether  a  deed  should  be  considered  as  duly  recorded  when  through 
negligence  at  the  recorder's  office  some  requisite  act  has  not  been  done. 
The  cases  that  hold  the  recording  invalid  argue  that  the  hardship  in- 
volved in  making  a  man  see  to  it  at  peril  that  the  recording  is  properly 
done  is  outweighed  by  the  great  public  policy  of  letting  purchasers  of 
land  rely  absolutely  on  the  record.^  Although  there  is  a  strong  body  of 
authority  on  the  other  side,^*^  this  would  seem  the  better  view.  There  is  a 
similar  policy  in  the  case  of  corporations.  Its  franchise  is  a  gift  from  the 
state,  and  to  prevent  abuse  of  that  gift  the  state  makes  various  require- 
ments of  which  the  keeping  of  a  register  book  is  one.  It  is  a  right  of  the 
state  that  it  or  its  citizens  may  be  able  to  find  out  at  any  time  from  the 
register  who  have  succeeded  to  this  franchise.  It  might  well  be  argued 
that  definite  ascertainment  of  this  apostolic  succession  was  of  so  great  pub- 
lic importance  that  no  consideration  of  fairness  in  individual  cases  should 
outweigh  it,  and  that  the  register  should  be  conclusive,  except  where  the 
corporation  having  actual  notice  of  the  transfer  is  itself  precluded  from 
taking  advantage  of  its  own  neglect  to  make  the  change.^^  After  all  it  is 
not  a  very  grave  hardship  to  force  the  book-owner  to  oversee  the  registra- 
tion at  his  peril,  while  if  he  is  forced  to  pay  he  always  has  the  chance  of  his 
remedy  over  against  the  beneficial  owner.  It  can  be  seen,  however,  that 
the  public  policy  in  this  case  is  not  as  strong  as  in  the  case  of  recording  a 
deed,  for  creditors  of  a  corporation,  as  a  matter  of  fact,  do  not  rely  on  the  reg- 
ister as  do  purchasers  of  land.  Hence  it  is  not  very  surprising  that  instead 
of  a  strict  simple  rule  considerations  of  fairness  to  individuals  have  been 
considered  and  have  led  to  authority  in  accord  with  the  principal  case.^^ 

^  Whitney  v.  Butler,  118  U.  S.  655.  In  such  a  case  the  legal  short-cut  for  equitable 
execution  would  not  explain  the  corporation's  holding  the  beneficial  owner  for  assess- 
ments. But  no  doubt,  as  notice  had  been  given  to  make  the  transfer,  he  would  not  be 
allowed  to  say  that  he  did  not  have  the  legal  title. 

^  Richmond  v.  Irons,  121  U.  S.  27;  Johnson  v.  Somerville  Dyeing  &  Bleaching  Co., 
15  Gray  (Mass.)  216. 
■  8  For  a  more  complete  statement  of  the  case,  see  Recent  Cases,  p.  427. 

'  Jennings  v.  Wood,  20  Ohio  261;  Barnard  v.  Campau,  29  Mich.  162;  Miller  v. 
Bradford,  12  la,  14. 

^^  Merrick  v.  Wallace,  19  111.  486.    See  Gillespie  v.  Rogers,  146  Mass.  610,  612. 

^^  Richmond  v.  Irons,  supra,  is  not  contra  to  the  principal  case.  It  held  the  registered 
owner  Uable  when  notice  had  been  given  to  an  officer  of  the  corporation  who  chanced 
also  to  be  the  vendee  of  the  stock,  —  but  on  the  ground  that  this  was  not  proper 
notification.  In  the  principal  case  the  vendee  of  the  stock  was  also  an  officer,  but  ap- 
pears to  have  been  the  only  proper  person  to  notify. 

^  Earle  v.  Carson,  188  U.  S.  42. 
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RECENT  CASES 

Appeal  and  Error  —  Determination  and  Disposition  of  Cause  —  Di- 
vision OF  Court.  —  On  appeal  from  a  conviction  of  murder  in  the  second  de- 
gree, two  judges  favored  affirmance,  and  the  other  three  held  that  the  convic- 
tion should  be  set  aside.  Of  these  three,  two  held  the  refusal  of  one  instruction 
erroneous,  while  the  third  joined  with  one  of  these  two  in  holding  a  certain 
instruction  bad,  and  was  alone  in  thinking  the  refusal  of  another  instruction 
error.  Only  two  of  the  three,  however,  voted  to  remand  the  case  for  a  new 
trial,  for  the  other  voted  for  a  reduction  of  the  degree  of  the  offense  to  man- 
slaughter. Hence  on  no  one  assignment  of  error  was  a  majority  of  the  court 
for  reversal.  Held,  that  the  judgment  be  set  aside  and  that  the  cause  be  re- 
manded for  new  trial  unless  the  state  elect  to  stand  on  a  conviction  for  man- 
slaughter.   Price  V.  State,  170  S.  W,  235  (Ark.). 

Where  an  appeal  arises  on  a  single  assignment  of  error  and  a  majority  of  the 
court  is  for  reversal  but  for  different  reasons,  it  is  properly  held  that  there 
should  be  a  reversal.  Browning  v.  State,  33  Miss.  47,  87;  Oakley  v.  Aspinwall, 
I  Duer  (N.  Y.)  i.  Even  where  the  appeal  is  on  several  assignments  of  error 
and  a  majority  upholds  each  assignment,  but  the  minority  on  the  separate 
assignments  imite  on  the  vote  for  reversal  and  become  a  majority,  it  has  been 
held  that  there  should  be  a  reversal.  Smith  v.  United  States,  5  Pet.  (U.  S.)  292. 
See  22  Harv.  L.  Rev.  533.  This  result  seems  to  be  required  by  logic,  so  long 
as  the  judges  vote  on  the  general  question  of  reversal  rather  than  separately 
on  each  specific  assignment  of  error.  It  is  obvious,  however,  as  a  matter  of 
practice,  that  a  new  trial  is  futile  when  a  majority  of  the  appellate  court  has 
sustained  the  trial  court  on  every  point.  On  this  ground,  some  courts  have 
held,  even  apart  from  statute,  that  there  should  be  no  reversal.  In  re 
McNaughton's  Will,  138  Wis.  1 79, 1 1 8  N.  W.  997 ,  looi .  See  Legal  Tender  Cases, 
52  Pa.  9,  loi.  Statutes  requiring  a  separate  vote  on  each  assignment  of  error 
lead  to  this  same  result  in  other  states.  See  Md.,  Pub.  Gen.  Laws,  Art.  5, 
§§  4, 9;  cf.  Matthews  v.  American  Central  Ins.  Co.,  154  N.  Y.  449,  48  N.  E.  751. 
In  the  principal  case,  therefore,  unless  the  compromise  reached  was  demanded 
by  local  practice,  it  would  seem  that  an  affirmance  might  have  been  justifiable. 

Bills  and  Notes  —  Statutes  —  Negotiable  Instruments  Law:  Effect 
ON  Statute  Making  Usurious  Notes  Void.  —  A  statute  declared  void  all 
notes  given  for  usurious  consideration.  Sections  55  and  57  of  the  uniform 
Negotiable  Instruments  Law,  subsequently  adopted,  provide  that  the  title  of 
a  person  who  negotiates  an  instrument  is  defective  when  obtained  for  an  illegal 
consideration,  but  that  a  holder  in  due  course  holds  the  instnunent  free  from 
such  defects.  The  plaintiff  was  an  innocent  holder  for  value  of  a  note  given 
for  usurious  consideration.  Held,  that  the  plaintiff  can  recover.  Emanuel  v. 
'Misicki,  149  N.  Y.  Supp.  905  (Sup.  Ct.). 

The  principal  case  is  additional  authority  to  the  effect  that  the  Negotiable 
-Instruments  Law  repeals  by  implication  previous  statutes  making  void  instru- 
ments obtained  in  illegal  transactions.  Wirt  v.  Stubblefield,  17  App.  D.  C.  283; 
Klar  V.  Kostiuk,  65  N.  Y.  Misc.  199,  119  N.  Y.  Supp.  683.  But  there  is  much 
authority,  including  a  late  Iowa  case,  to  the  contrary,  and  this  attitude  seems 
much  preferable,  for  the  reason  that  a  clear  provision  for  repeal  should  be 
necessary  to  abrogate  the  previous  statute.  Penny  Savings  Bank  v.  Fitzgerald, 
149  N.  W.  497  (la.);  Alexander  v.  Hazelrigg,  123  Ky.  677,  97  S.  W.  353; 
Crusins  v.  Siegman,  81  N.  Y.  Misc.  367,  142  N.  Y.  Supp.  348;  Martin  v.  Hess, 
71  Leg.  Intell.  148  (Phila.  Munic.  Ct.).    Furthermore,  it  is  difficult  to  see  how 
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the  provisions  of  the  Negotiable  Instruments  Law  have  any  application,  for 
when  a  statute  makes  the  instrument  void  from  its  inception,  the  case  is  prop- 
erly not  one  of  defective  title,  but  one  where  no  negotiable  instrument  ever 
came  into  legal  existence.    See  27  Harv.  L.  Rev.  679. 

Conflict  of  Laws  —  Jurisdiction  for  Divorce  —  Judicial  Separa- 
tion IN  England.  —  An  Englishwoman  was  married  to  a  Spaniard  in  England. 
After  several  years  of  foreign  residence  she  returned,  and  at  a  time  when  her 
husband  was  also  in  England  she  filed  a  petition  for  judicial  separation  based 
on  adultery.  The  husband  defended  on  the  ground  that  his  domicile  was  in 
Spain.  Held,  that  the  English  court  has  power  to  grant  the  relief.  Riera  v. 
Riera,  138  L.  T.  J.  37  (Prob.  Div.). 

A  rather  sharp  divergence  between  America  and  England  has  come  about 
on  the  problem  whether  divorce  can  be  granted  the  wife  by  any  jurisdiction 
except  that  of  the  husband's  domicile.  By  the  prevailing  American  rule  the 
wife  may  acquire  a  separate  domicile  for  the  purpose  of  securing  divorce  if 
the  conduct  of  the  husband  has  been  such  as  to  justify  her  action.  Ditson  v. 
Ditson,  4  R.  I.  87.  See  15  Harv.  L.  Rev.  66,  28  id.  196.  But  the  English 
courts  have  adhered  to  the  principle  that  an  actual  change  in  the  marriage 
status  can  be  effected  only  at  the  domicile  of  the  husband.  See  26  Harv.  L. 
Rev.  447.  Even  in  England,  however,  a  deserted  wife  is  allowed  to  sue  at  the 
last  previous  matrimonial  domicile,  so  as  to  prevent  the  husband  from  assert- 
ing his  changed  domicile  for  the  purpose  of  profiting  by  his  own  wrong.  Deck 
V.  Deck,  2  Sw.  &  Tr.  90.  And  it  was  further  established  in  a  celebrated  case 
that  an  English  court  may  grant  to  the  wife  a  judicial  separation  to  protect 
her  from  the  cruelty  of  her  husband,  even  though  his  domicile  is  foreign. 
Armytage  v.  Armytage,  [1898]  Prob.  178.  This  was  regarded  not  as  a  decree 
that  would  in  any  way  affect  the  marriage  status,  but  rather  as  a  manifesta- 
tion of  the  inherent  right  of  the  sovereign  to  bestow  personal  protection  on 
those  within  its  territory.  The  principal  case  seems  clearly  right  in  extend- 
ing this  relief  to  adultery,  for  it  should  be  open  to  give  needed  protection 
against  all  abuses  of  the  personal  relation  between  the  parties. 

Constitutional  Law  —  Privileges,  Immunities,  and  Class  Legislation 
—  Personal  Discrimination:  Jim  Crow  Statutes.  —  The  Oklahoma  Sepa- 
rate Coach  Law  permitted  railroads  to  haul  sleeping  cars,  dining  cars,  and 
chair  cars  for  white  passengers  without  providing  like  accommodations  for 
negroes.  In  a  suit  for  an  injunction  to  restrain  the  defendant  railroads  from 
furnishing  such  cars  for  white  passengers  only,  it  was  shown  that  there  was  no 
sufficient  demand  to  warrant  the  railroads  in  supplying  separate  Pullmans  for 
negroes.  Held,  that  the  bill  be  dismissed  as  too  vague  for  equitable  relief. 
But  the  majority  of  the  court  intimated  that  in  a  proper  action  the  statute 
would  be  held  unconstitutional.  McCabe  v.  Atchison,  Topeka  6*  Sania  Fe 
i^y.  Cc7.,  235  U.  S.  151.  ^ 

For  a  discussion  of  this  new  phase  of  the  Jim  Crov/  question  which  the  Su- 
preme Court  here  considered,  see  Notes,  p.  417. 

Constitutional  Law  —  Trial  by  Jury  —  Trial  of  Civil  Offender  by 
Military  Commission.  —  The  governor  of  Montana  declared  martial  law 
in  a  district  where  rioting  was  prevalent.  The  relator  was  arrested  on  the 
charge  of  resisting  an  officer  and  tried  and  sentenced  by  a  military  commis- 
sion. He  sued  out  a  writ  of  habeas  corptts.  Held,  that  the  relator  be  remanded 
to  await  trial  before  a  legally  constituted  civil  tribunal.  Ex  parte  McDonald, 
In  re  Gillis,  143  Pac.  947  (Mont.). 

For  a  discussion  of  the  principles  involved,  see  Notes,  p.  415. 
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Constructive  Trusts  —  Misconduct  by  Non-Fiduciaries  —  Can  One 
Guilty  of  Homicide,  Without  Intent  to  Acquire  Property  Thereby, 
Obtain  Title  by  his  Crime?  —  A  husband,  intending  to  kill  a  third  person, 
killed  his  wife.  He  was  convicted  of  manslaughter,  and  now  claims  his 
share  in  the  wife's  property  under  the  statute  of  distributions.  Held,  that  he 
is  entitled  to  beneficial  succession.  Estate  of  Fox,  52  N.  Y.  L.  J.  1115  (Surr. 
Ct.,  N.  Y.  County). 

What  appears  to  be  the  weight  of  authority  agrees  with  a  recent  Illinois 
case,  which  allows  one  who  murdered  his  victim  in  order  to  inherit  his  property 
to  retain  both  legal  and  beneficial-  title  to  the  property.  Wall  v.  Pfanschmidt, 
106  N.  E.  785  (lU.).  McAllister  v.  Fair,  72  Kan.  533,  84  Pac.  112;  Hill  v. 
Noland,  149  S.  W.  288  (Tex.  Civ.  App.).  See  27  Harv.  L.  Rev.  280.  If  this 
view  be  adopted,  there  can  be  no  doubt  as  to  the  correctness  of  the  principal 
case.  It  has  been  suggested,  however,  that  in  all  cases  of  acquisition  of  prop- 
erty by  murder  or  other  wrongdoing  a  constructive  trust  should  be  raised  on  the 
property  in  favor  of  the  innocent  heirs  or  next  of  kin  of  the  victim.  See  Ames, 
Lectures  on  Legal  History,  p.  310.  The  principal  case  intimates,  by  way  of 
dictum,  that  this  relief  should  be  given  in  case  of  homicide  with  intent  to  acquire 
property  as  heir  or  devisee.  See  also  Ellerson  v.  Westcott,  148  N.  Y.  149, 1 54, 42 
N.  E.  540,  542.  But  in  the  absence  of  such  an  intention,  it  refuses  to  deprive 
the  slayer  of  either  beneficial  or  legal  ownership.  The  constructive-trust  theory 
at  best  involves  serious  difficulties,  for  it  is  rather  anomalous  that  those  who 
have  been  deprived  of  a  mere  chance  of  succession  should  be  given  property 
to  which  they  were  otherwise  not  entitled.  See  27  Harv.  L.  Rev.  280.  In 
situations  where  there  was  no  intent  to  acquire  property  by  the  crime,  it  seems 
that  the  theory  breaks  down  completely,  for  the  tort  analogy  upon  which  this 
relief  must  be  based  requires  intentional  wrongdoing  with  respect  to  the  pro- 
spective beneficiaries  in  order  to  give  them  a  right  of  action. 

Contempt  —  Acts  and  Conduct  Constituting  Contempt  —  Procur- 
ing Institution  of  a  Fraudulent  Suit  on  Manufactured  Evidence.  — 
A  physician,  in  collusion  with  two  attorneys,  persuaded  a  man  to  bring  an 
action  for  alleged  injuries  sustained  in  an  accident,  and  before  the  action  was 
begun,  bandaged  the  plaintiff  to  make  him  appear  injured.  The  complaint 
was  withdrawn  before  trial.  On  an  information,  the  physician  was  tried  and 
convicted  of  contempt  of  court.  Held,  on  appeal,  that  the  conviction  should 
be  reversed.    Melton  v.  Commonwealth,  170  S.  W.  37  (Ky.). 

Acts  not  done  in  the  presence  of  the  court,  which  tend  to  obstruct  or  em- 
barrass the  administration  of  justice,  are  constructive  contempts.  See  O'Neil 
V.  People,  113  111.  App.  198;  27  Harv.  L.  Rev.  165.  Direct  contempts,  on 
the  other  hand,  occur  in  the  presence  of  the  court  and  are  punishable  immedi- 
ately by  summary  proceedings.  In  cases  of  constructive  contempts,  however, 
the  procedure  must  be  that  adopted  in  this  case;  that  is,  the  accused  must  be 
given  a  chance  to  defend  himself  in  a  regular  trial.  See  Rapalje,  Contempts, 
§  22.  To  bring  a  fictitious  or  fraudulent  suit  to  trial  is  a  direct  contempt,  and 
is  punishable  summarily.  Coxe  v.  Phillips,  Hardw.  237.  See  Smith  v.  Brown, 
3  Tex.  360;  Lord  v.  Veasie,  8  How.  (U.  S.)  251,  255.  To  persuade  and  procure 
a  man  to  bring  such  a  suit,  as  in  the  principal  case,  equally  tends  to  obstruct 
justice,  and  should  therefore  be  punishable  as  a  constructive  contempt.  It 
should  make  no  difference  that  the  offender  is  not  an  officer  of  the  court,  or 
that  he  is  also  punishable  for  the  common-law  misdemeanor  of  obstructing 
justice.  Coxe  v.  Phillips,  supra;  Bradley  v.  State,  iii  Ga.  174,  36  S.  E.  632. 
The  punishment  of  such  a  contempt,  furthermore,  is  in  the  discretion  of  the 
offended  court,  and  their  decision  is  ordinarily  not  subject  to  review,  except 
for  lack  of  jurisdiction.  Watson  v.  Thomus,  6  Litt.  (Ky.)  248;  Shattuck  v. 
State,  51  Miss.  567;  see  Rapalje,  Contempts,  §  141. 
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Contracts  —  Suits  by  Third  Persons  not  Parties  to  the  Contract  — 
Sole  Beneficiary;  Contract  Made  by  Labor  Union  for  the  Benefit  of 
its  Members  —  New  York  Law.  —  In  consideration  of  the  right  to  use  the 
union  label,  an  employer  agreed  with  a  labor  union  to  employ  only  union 
workmen  and  to  pay  them  a  minimum  wage  of  eighteen  dollars  a  week.  The 
plaintiff,  a  member  of  the  union,  who  in  ignorance  of  this  contract  had  worked 
for  the  employer  at  nine  dollars  a  week,  now  sues  to  recover  the  difference  be- 
tween the  wages  that  he  received  and  the  wages  stipulated  for  in  the  contract 
between  the  union  and  the  employer.  Held,  that  he  can  recover.  Gulla  v. 
Barton,  149  N.  Y.  Supp.  952  (App.  Div.). 

In  New  York  a  creditor  can  recover  on  a  contract  made  for  his  benefit  by  his 
debtor.  Lawrence  v.  Fox,  20  N.  Y.  268.  But  a  sole  beneficiary  is  not  allowed 
to  recover.  Durnherr  v.  Rau,  135  N.  Y.  219,  32  N.  E.  49.  When  the  sole 
beneficiary  is  a  dependent  relative,  however,  recovery  is  allowed  on  the  singu- 
lar theory  that  the  moral  obligation  to  support  brings  the  contract  within  the 
rule  of  Lawrence  v.  Fox.  Buchanan  v.  Tilden,  158  N.  Y.  109,  52  N.  E.  724; 
Knowles  v.  Erwin,  43  Hun  (N.  Y.)  150.  By  analogy  to  this  exception,  citizens 
have  lately-  been  allowed  to  recover  on  contracts  made  for  their  benefit  by  a 
municipality.  Smyth  v.  City  of  New  York,  203  N.  Y.  106,  96  N.  E.  409;  Pond 
v.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  76  N.  E.  211.  See  25  Harv.  L. 
Rev.  289.  The  principal  case  goes  a  step  further  and  establishes  the  rule  that 
the  members  of  an  association  for  mutual  aid  can  recover  on  a  contract  made 
for  their  benefit  by  the  association.  Since  the  moral  obligation  which  is  owed 
to  a  dependent  relative  or  to  a  member  of  a  union  clearly  does  not  make  the 
contract  one  for  the  benefit  of  a  creditor,  these  cases  display  a  growing  ten- 
dency on  the  part  of  the  New  York  courts  to  relax  the  rule  denying  recov- 
ery on  contracts  for  a  sole  beneficiary. 

Corporations  —  Stockholders:  Individual  Liability  to  Corporation 
AND  Creditors  —  Stock  left  Registered  in  Vendor's  Name  through  Cor- 
poration's Fault.  —  A  bank  cashier  sold  his  stock  to  the  man  who  was 
about  to  become  president  of  the  bank.  By  the  vendor's  resignation  there 
was  no  proper  official  to  register  the  transfer,  but  he  trusted  his  vendee,  the 
new  president,  to  see  it  properly  done.  The  vendee  failed  to  do  this  and  now 
a  creditor  seeks  to  hold  the  vendor  as  a  stockholder  under  an  individual  Ua- 
biUty  statute.  Held,  that  the  defendant  is  not  Hable.  Bank  of  Midland  v. 
Harris,  170  S.  W.  67  (Ark.). 

For  a  discussion  of  the  effect  of  failure  to  transfer  stock  on  the  books  of  the 
corporation,  see  Notes,  p.  422. 

Corporations  —  Stockholders:  Rights  Incident  to  Membership  — 
Liability  of  Director  for  Damage  to  the  Corporation  as  Stockholder 
IN  ANOTHER  CORPORATION.  —  Plaintiff  Corporation  owned  all  but  eighteen 
out  of  three  thousand  shares  in  a  New  Jersey  corporation  doing  business  in 
Brazil,  of  which  H.  was  general  manager.  Defendant,  a  director  of  the  plain- 
tiff, but  not  of  the  subsidiary,  corporation,  acquired  part  ownership  in  another 
company  also  doing  business  in  Brazil,  of  which  H.,  to  the  knowledge  of  de- 
fendant but  unknown  to  plaintiff,  became  part  owner,  and  to  which,  with  de- 
fendant's assistance  in  concealing  facts,  he  misapplied  $185,000  of  the  assets 
of  the  subsidiary  corporation.  The  complaint  is  based  on  violation  of  duty 
as  director  through  neglect  to  inform  and  intentional  concealment.  Defendant 
demurs.  Held,  that  the  demurrer  should  be  overruled.  General  Rubber  Co. 
v.  Benedict,  164  N.  Y.  App.  Div.  332,  149  N.  Y.  Supp.  880. 

For  a  discussion  of  the  novel  question  here  presented  of  whether  a  corpora- 
tion is  entitled  to  bring  action  directly  for  wrongfully  depreciating  the  value 
of  stock  that  it  holds  in  a  second  corporation  which  may  itself  proceed  against 
the  wrongdoer,  see  Notes,  p.  409. 
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Eminent  Domain  —  Compensation  —  Denial  of  Compensation  for 
Buildings  Erected  in  Line  of  Plotted  Streets.  —  A  state  statute  au- 
thorized the  defendant  city  to  adopt  a  plan  of  city  streets,  and  provided  that 
property  owners  should  recover  no  damages  for  buildings  which  should  be 
erected  within  the  lines  of  such  plotted  streets.  The  plaintiff  owned  land 
in  the  business  center  of  the  city  which  was  adapted  for  building  purposes. 
Streets  had  been  plotted  over  this  land  but  had  not  yet  been  opened.  The 
plaintiff  seeks  relief  in  the  federal  court  against  the  provisions  of  the  statute. 
Held,  that  the  plaintiff  is  entitled  to  no  relief.  Harrison  v.  City  of  Philadelphia, 
217  Fed.  107  (Dist.  Ct.,  E.  D.  Pa.). 

To  deny  compensation  to  a  landowner  for  buildings  erected  by  him  in  the 
line  of  streets  plotted  but  not  yet  opened,  deprives  him  of  a  most  substantial 
right  of  user.  Accordingly  the  authorities  are  generally  agreed  that  such  a 
statutory  provision  is  unconstitutional.  State  v.  Carragan,  36  N.  J.  L.  52; 
Forster  v.  Scott,  136  N.  Y.  577.  Thus  if  the  landowner  does  erect  buildings,  he 
will  receive  proper  compensation  in  spite  of  the  statute,  when  the  streets 
are  opened.  State  v.  Carragan,  supra.  The  mere  plotting  of  the  streets, 
therefore,  deprives  him  of  no  appreciable  right  of  user,  and  is  not  such  a  tak- 
ing as  to  demand  compensation.  State  v.  Seymour,  35  N.  J.  L.  47;  see  District 
of  Columbia  v.  Armes,  8  App.  D.  C.  393,  415.  The  principal  case  is  equally 
correct  even  if  the  provision  denying  compensation  for  subsequently  erected 
buildings  is  upheld  by  construing  the  statute  to  give  a  present  right  to  damages 
for  the  consequential  injury.  See  Chester  County  v.  Brower,  117  Pa.  St.  647. 
To  uphold  the  provision  without  this  construction,  however,  would  deprive 
the  owner  of  property  without  due  process  of  law,  and  in  that  event,  he  would 
be  able  to  invoke  the  protection  of  the  Fourteenth  Amendment.  See  Chi- 
cago, B.  &"  Q.  R.  Co.  V.  Chicago,  166  U.  S.  226,  235  et  seq. 

Evidence  —  Confessions  —  Admissibility  of  Involuntary  Confession 
TO  Impeach  Defendant  as  a  Witness.  —  In  a  trial  for  murder  the  written 
confession  of  the  defendant  was  not  shown  to  be  voluntary,  and  was  not  offered 
as  direct  evidence.  The  defendant,  however,  took  the  stand,  and  it  was  then 
introduced  as  a  prior  contradictory  statement,  to  impeach  the  defendant's 
credibility  as  a  witness.  Held,  that  it  is  also  inadmissible  for  this  purpose. 
Jones  V.  State,  149  N.  W.  327  (Neb.). 

The  exclusion  of  involuntary  confessions  rests  partly  upon  the  desire  to  give  the 
accused  a  fair  trial,  but  chiefly  upon  the  probability  of  their  untrustworthiness  in 
view  of  the  circumstances  under  which  they  were  made.  See  i  Wigmore,  Evi- 
dence, §  822.  In  administering  this  rule  of  exclusion,  some  authorities  have 
treated  confessions  as  primd  facie  admissible,  relying  on  their  primary  character 
as  admissions.  State  v.  Grover,  96  Me.  363,  52  Atl.  757;  Hopt  v.  Utah,  no  U.  S. 
574.  Other  cases  hold  a  confession  admissible  unless  evidence  of  its  involuntary 
character  is  introduced,  but  then  throw  the  burden  of  proof  on  the  prosecution 
to  show  its  admissibility.  Qu^eenv.  Thompson,  [1893]  2  Q.  B.  12;  see  i  Wig- 
more,  Evidence,  §  860.  The  principal  case,  however,  takes  the  view  that  the 
prosecution  must  show  the  confession  to  have  been  voluntary  before  it  is  admis- 
sible as  direct  evidence.  McAlpine  v.  State,  117  Ala.  93,  23  So.  130.  It  there- 
fore seems  correct  in  rejecting  it  when  offered  to  impeach  the  defendant.  When 
the  accused  takes  the  stand,  his  credibility  may  in  general  be  attacked  like  that 
of  any  other  witness.  Commonwealth  v.  Bonner,  97  Mass.  587 ;  State  v.  Murphy, 
45  La.  Ann.  958,  13  So.  229.  But  the  prosecution  should  not  be  permitted  by 
indirect  methods  to  lay  before  the  jury  evidence  which  is  inadmissible  directly. 
Moreover,  it  is  submitted  that  a  confession  rejected  as  untrustworthy  evidence 
of  guilt  is  also  somewhat  untrustworthy  for  purposes  of  impeachment.  State 
V.  Shepard,  88  Wis.  185,  59  N.  W.  449.  Contra,  Commonwealth  v.  Tolliver,  119 
Mass.  312;  and  see  5/a^e  V.  Broadbent,  27  Mont.  342,  71  Pac.  i. 
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Evidence — Hearsay  in  General — Applicability  of  the  Hearsay  Rule 
TO  Conduct  of  Third  Person.  —  At  the  trial  of  an  indictment  for  murder,  the 
defendant  set  up,  among  other  defenses,  that  his  blow  did  not  cause  the  death 
of  the  deceased,  who  had  previously  been  struck  by  the  independent  act  of  a 
third  person.  The  trial  court  refused  an  instruction  that  the  flight  of  this  third 
person  from  the  scene  of  the  crime  should  be  considered  as  substantive  testi- 
mony tending  to  exculpate  the  defendant.  Held,  that  the  instruction  was 
properly  refused.    State  v.  Piernot,  149  N.  W.  446  (Ia.)» 

The  court  argues  that  the  flight  is  barred  by  the  hearsay  rule,  under  the  pre- 
vailing view  that  confessions  of  crime  by  third  persons  are  inadmissible.  Don- 
nelly V.  United  States,  228  U.  S.  243.  See  26  Harv.  L.  Rev.  755.  This  is  highly 
questionable.  The  hearsay  rule  is  designed  to  exclude  assertions  upon  the 
credit  of  persons  not  sworn  and  not  subject  to  cross-examination.  See  2 
WiGMORE,  Evidence,  §  1362.  But  conduct,  as  distinguished  from  statements 
or  "acts  whose  import  is  that  of  a  statement,"  is  not  covered  by  the  rule. 
See  Phepson,  Evidence,  5  ed.,  207;  15  Am.  L.  Rev.  71,  77.  See  also  26  Harv. 
L.  Rev.  148.  This  is  evident  from  a  variety  of  cases.  See  i  Wigmore,  Evi- 
dence, §§  272,  461,  462.  For  instance,  a  falling  off  of  patronage  was  admitted 
to  prove  that  the  defendant  had  injured  the  plaintiff's  product,  although  the 
principal  case  might  twist  this  conduct  into  an  unsworn  assertion  by  third 
parties  that  the  quality  of  the  article  had  suffered.  Cunningham  v.  Stein,  109 
111.  375.  Similarly,  the  flight  of  the  third  person,  if  relevant,  should  be  clearly 
admissible,  for  it  involves  no  reliance  on  the  credit  of  any  declarant  out  of 
court.  Nevertheless  many  courts  agree  with  the  principal  case  in  excluding 
the  evidence.  Owenshy  v.  State,  82  Ala.  63,  2  So.  764.  Ott  v.  State,  160  Ala. 
29,  49  So.  810.  State  V.  White,  68  N.  C.  158.  Contra,  Jackson  v.  State,  67  S.  W. 
497  (Tex.).  It  is  a  narrow  enough  rule  that  refuses  to  admit  confessions  of 
guilt  by  third  parties,  and  it  seems  highly  undesirable,  as  well  as  totally  inde- 
fensible, to  reject  by  analogy  evidence  not  at  all  within  the  proper  scope  of  the 
hearsay  rule.  The  result  of  the  principal  case,  however,  may  perhaps  be  sus- 
tained on  the  ground  that  the  flight  of  the  other  actor,  however  much  it  may 
have  indicated  the  consciousness  of  a  criminal  act  on  his  part,  was  not  incon- 
sistent with  the  defendant's  act  being  the  fatal  force,  and  was,  therefore, 
irrelevant. 

Evidence  —  Testimony  Given  at  Former  Trial  —  Admissibility  of 
Testimony  at  Criminal  Trial  in  a  Subsequent  Civil  Action.  —  In  an 
action  for  damages  for  personal  injuries,  the  plaintiff  introduced  evidence  of 
the  testimony  of  a  witness,  since  deceased,  in  a  criminal  action  against  the 
defendant  for  the  same  injury.  Held,  that  the  evidence  is  admissible.  Ray 
V.  Henderson,  144  Pac.  175  (Okla.). 

The  testimony  of  a  deceased  witness  in  a  prior  action  is  said  to  be  admissible 
in  a  subsequent  action  involving  the  same  issue,  when  it  is  between  the  same 
parties  or  their  privies.  The  requirement  that  both  parties  be  the  same  seems 
to  have  been  based  upon  some  theory  of  mutuality  of  admissibility  of  the 
evidence  against  either  party.  Morgan  v.  Nicholl,  L.  R.  2  C.  P.  117;  Metro- 
politan Street  Ry.  v.  Gumby,  39  C.  C.  A.  455,  99  Fed.  192.  But  the  theory 
of  this  exception  to  the  hearsay  rule  depends  not  upon  the  idea  of  fairness 
to  both  sides,  but  on  whether  the  party  against  whom  the  evidence  is  offered 
has  had  sufficient  opportunity  to  cross-examine  the  witness  concerning  the 
matter  in  issue.  Charlesworth  v.  Tinker,  18  Wis.  633.  Upon  this  theory,  the 
testimony  of  a  witness  at  a  criminal  trial  has  been  held  admissible  against 
the  same  defendant  in  a  later  civil  action  involving  the  same  issue,  the  witness 
having  died  in  the  meantime.  Kreuger  v.  Sylvester,  100  la.  647,  69  N.  W.  1059; 
Gavan  v.  Ellsworth,  45  Ga.  283.  Contra,  Mclnturff  v.  Insurance  Co.  of  N.  A., 
248  III.  92,  93  N.  E.  369.     Harger  v.  Thomas,  44  Pa.  St.  128.    The  principal 
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case,'therefore,  seems  correct  in  admitting  the  testimony,  and  a  recent  Kentucky 
case  to  the  same  effect  now  makes  it  in  accord  with  the  weight  of  authority. 
North  River  Ins.  Co.  v.  Walker,  170  S.  W.  983  (Ky.). 

Extradition  —  Interstate  Extradition  under  the  United  States 
Constitution  —  Habeas  Corpus  Proceedings  Raising  the  Defense  of 
Insanity.  —  A  prisoner  who  had  been  acquitted  of  homicide  in  New  York 
upon  the  ground  of  insanity  escaped  from  an  asylum  to  which  he  had  been 
committed  under  statutory  authority  and  fled  to  New  Hampshire.  He  was 
there  arrested  for  extradition  to  New  York  in  compliance  with  a  demand 
based  upon  an  indictment  for  conspiracy  to  pervert  and  obstruct  the  due 
administration  of  the  laws  of  New  York.  The  fugitive  sued  out  a  writ  of 
habeas  corpus  in  the  federal  court  to  test  the  legality  of  his  arrfest.  Held, 
that  he  should  not  be  released.    Drew  v.  Thaw,  235  U.  S.  432. 

A  person  accused  of  crime  in  another  state  may  lawfully  be  arrested  for 
extradition  if,  as  was  plainly  the  case  here,  he  is  a  fugitive  from  the  demanding 
state,  and  if  the  demand  for  his  return  is  accompanied  by  a  duly  certified  in- 
dictment or  affidavit,  which  substantially  charges  him  with  the  commission 
of  a  crime.  U.  S.  Const.,  Art.  4,  §  2;  U.  S.  Rev.  Stat.,  §  5278.  And  see 
Roberts  v.  Reilly,  116  U.  S.  80,  95,  97.  Whether  a  crime  is  charged  is  a  ques- 
tion of  the  law  of  the  demanding  state,  which  is  open  to  inquiry  upon  habeas 
corpus  proceedings.  In  re  Renshaw,  18  S.  D.  $2,  99  N.  W.  83.  See  Pierce  v. 
Creecy,  210  U.  S.  387.  And  cf.  Kentucky  v.  Dennison,  24  How.  (U.  S.)  66,  103. 
But  the  technical  sufficiency  of  the  indictment  as  a  criminal  pleading  is  im- 
material. Ex  parte  Reggel, 114V.S.  642;  Davis^s  Case,  122  Mslss.  ^24.  Further- 
more, the  guilt  or  innocence  of  the  prisoner  is  not  in  issue,  and  any  defenses 
he  might  offer  at  his  trial  are  to  be  disregarded,  unless  they  negative  a  primd 
facie  charge  of  crime.  Pierce  v.  Creecy,  supra;  Ex  parte  Hart,  59  Fed.  894; 
Commonwealth  v.  Supt.  of  Prison,  220  Pa.  St.  401, 69  Atl.  916;  and  see  cases  col- 
lected in  21  L.  R.  A.  N.  s.  939.  Under  the  laws  of  New  York,  a  conspiracy  to 
escape  from  confinement  in  an  asyliun  under  the  circumstances  of  the  principal 
case  is  plainly  criminal.  Code  of  Crim.  Proc,  §  454;  Consol.  Laws,  N.  Y. 
Penal  Law,  §  580,  subd.  6.  Hence,  the  indictment  substantially  charged  a 
crime,  and  the  court  properly  refused  to  consider  the  possible  defense  of  in- 
sanity. It  is  gratifying  that  the  curiously  misconceived  opinion  of  the  law  ad- 
vanced by  the  District  Court  is  thus  authoritatively  corrected.  See  Ex  parte 
Thaw,  214  Fed.  423. 

Gifts  —  Gifts  Mortis  Causa  —  Delivery  by  Donor  who  has  Hope  of 
Recovery.  —  The  donor  had  tuberculosis,  and  upon  leaving  for  a  sanitarium 
where  he  hoped  to  be  cured,  gave  his  savings  bank  book  to  his  physician  to 
give  to  the  donor's  sister  in  case  the  donor  should  die.  As  a  matter  of  fact  the 
donor  had  practically  no  chance  of  recovery,  and  eleven  months  later  died. 
The  sister  now  seeks  to  recover  the  deposit  from  the  bank.  Held,  that  the 
plaintiff  cannot  recover,  on  the  ground  that  the  gift  was  not  made  in  appre- 
hension of  death.  Danzinger  v.  Seamen's  Bank  for  Savings,  86  N.  Y.  Misc. 
316,  149  N.  Y.  Supp.  207. 

The  handing  over  of  a  savings  bank  book  is  a  sufficient  delivery  for  a  gift 
mortis  causa.  Tillinghast  v.  Wheaton,  8  R.  I.  536.  However,  it  is  essential 
to  such  a  gift  that  it  should  be  made  under  a  definite  apprehension  of 
death,  caused  by  some  existing  disease  or  peril.  Taylor  v.  Harmison,  79  111. 
App.  380;  Gourley  v.  Linsenbigler,  51  Pa.  345.  But  it  is  not  necessary  that 
the  donor  should  have  given  up  all  hope  of  life,  or  that  he  should  die  within 
any  fixed  time  after  the  making  of  the  gift.  Grymes  v.  Hone,  49  N.  Y.  17; 
Williams  v.  GuUe,  117  N.  Y.  343;  Nicholas  v.  Adams,  2  Whart.  (Pa.)  17.    In 


RECENT  CASES 


431 


fact,  a  giitmortis  causa  has  been  held  valid  although  the  donor  died  of  another 
disease  than  the  one  he  feared.  Ridden  v.  Thrall,  125  N.  Y.  572,  26  N.  E.  627. 
It  would  seem  therefore  that  the  gift  should  have  been  sustained  in  the  prin- 
cipal case.  Consumptives  are  proverbially  optimistic,  and  the  fact  that  a  man 
takes  steps  to  cure  a  serious  disease  does  not  mean  he  has  no  realization  of  his 
danger. 

Habeas  Corpus  —  Jurisdiction  to  Issue  Writ  after  Commitment  by 
ANOTHER  Federal  Court  under  Federal  Statute  Alleged  to  be  Un- 
constitutional. —  A  witness  called  by  a  committee  of  the  House  of  Repre- 
sentatives, authorized  to  investigate  financial  conditions  as  a  preliminary  to 
legislation  and  to  examine  witnesses  for  that  purpose,  refused  to  answer  cer- 
tain questions  put  to  him  by  the  committee.  He  was  thereupon  indicted  in 
the  District  of  Columbia  for  contempt  under  U.  S.  Rev.  Stat.,  §§  101-104, 
arrested  in  New  York,  and  held  for  removal.  He  then  applied  for  a  writ 
of  habeas  corpus  on  the  ground  that  Congress  had  no  power  under  the  Con- 
stitution to  compel  a  citizen  to  give  such  testimony.  Held,  that  the  writ  be 
discharged.     Henry  v.  Henkel,  235  U.  S.  219. 

Habeas  corpus  proceedings  present  the  issue  whether  the  prisoner  is  unlaw- 
fully restrained  of  his  liberty.  U.  S.  Rev.  Stat.,  §  752.  But  the  general  rule 
is  that  on  such  applications,  the  federal  courts  will  not  determine  controverted 
questions  of  law  or  fact,  but  will  leave  the  prisoner  to  prove  his  right  to  liberty 
in  the  trial  court,  and  if  unsuccessful  there,  to  prosecute  his  claim  by  writ  of 
error.  See  Ex  parte  Roy  all,  117  U.  S.  241,  251.  In  certain  exceptional  cases, 
as  where  the  issuance  of  the  writ  is  necessary  to  protect  the  federal  government 
in  the  execution  of  its  functions,  the  court  will  inquire  fully  into  the  questions 
of  law  and  fact  involved,  and  make  a  summary  order.  In  re  N eagle,  135  U.  S. 
I.  And  in  any  case,  an  immediate  writ  would  issue  if  it  appeared  that  there 
was  no  provision  of  the  common  law  or  of  any  statute  making  the  act  charged 
an  offense.  See  Greene  v.  Henkel,  183  U.  S.  249,  261.  But  where,  as  in  the 
principal  case,  an  indictment  makes  a  prima  facie  case,  the  court  will  confine 
itself  to  a  determination  of  the  other  tribunal's  authority  over  such  a  case  as 
this  appears  to  be  on  its  face,  and  will  not  inquire  into  the  constitutionality  of 
the  statute  supporting  the  indictment,  or  the  sufficiency  of  the  charge.  Matter 
of  Gregory,  219U.  S.  210.  The  application  of  this  general  rule  to  the  principal 
case  made  it  unnecessary  for  the  court  to  pass  upon  the  interesting  and  long- 
mooted  question  of  the  power  of  Congress  to  compel  witnesses  to  give  testimony 
to  be  used  as  a  basis  for  legislation. 

Interstate  Commerce  —  Control  by  States  —  Right  of  Foreign  Cor- 
poration TO  Enforce  in  State  Courts  Contracts  arising  in  Interstate 
Commerce.  —  A  foreign  corporation  sued  in  a  state  court  to  recover  the  price 
of  goods  shipped  to  a  resident  of  the  state  in  compliance  with  an  order  given 
to  its  traveling  salesman.  A  state  statute  which  denied  the  right  to  sue 
in  the  state  courts  to  any  foreign  corporation  which  had  not  appointed  a 
resident  agent  and  filed  certain  reports,  was  construed  by  the  state  court  to 
apply  to  this  transaction.  Held,  that,  so  construed,  the  statute  is  an  uncon- 
stitutional restraint  upon  interstate  commerce.  Sioux  Remedy  Co.  v.  Cope, 
23s  U.  S.  197. 

A  statute  of  the  same  general  nature  being  in  force,  a  foreign  corporation  sued 
to  collect  a  debt  which  arose  from  a  similar  sale.  Held,  that  the  statute  does 
not  apply  to  suits  arising  from  interstate  commerce.  American  Art  Works  v. 
Chicago  Picture  Frame  Works,  264  111.  610,  106  N.  E.  440. 

The  first  case  settles  a  previous  conflict  of  authority  by  applying  to  these 
statutes  the  principle  that  a  state  may  not,  in  exercising  its  right  to  impose 
conditions  upon  the  admission  of  foreign  corporations,  thereby  hamper  inter- 
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state  commerce.  Robbins  v.  Shelby  County  Taxing  District,  120  U.  S.  489. 
See  Paul  v.  Virginia,  8  Wall.  (U.  S.)  168,  182.  Generally  the  courts  have 
avoided  this  problem  by  holding,  as  does  the  second  case,  that  the  law  in 
question  applies  only  to  suits  arising  from  intrastate  business.  Mearshon  &  Co. 
V.  Pottsville  Lumber  Co.,  187  Pa.  12,  40  Atl.  1019.  Even  when  construed  as  in 
the  first  case,  the  statute  has  been  sometimes  considered  valid.  Wilson- 
Moline  Buggy  Co.  v.  Hawkins,  80  Kan.  117,  loi  Pac.  1009.  But  the  rule  estab- 
lished by  the  first  principal  case  has  been  adopted  by  several  other  courts, 
and  seems  plainly  sound.  Bateman  v.  Western  Star  Milling  Co.,  i  Tex.  Civ. 
App.  90,  20  S.  W.  931;  Murphy  Varnish  Co.  v.  Connell,  10  N.  Y.  Misc.  553,  32 
N.  Y.  Supp.  492.  As  to  the  general  right  to  do  interstate  commerce,  it  is 
settled  that  such  restrictions  as  were  here  imposed  are  invalid.  International 
Textbook  Co.  v.  Pigg,  217  U.  S.  91.  To  put  similar  conditions  precedent  on  the 
right  to  sue  in  the  state  courts  indirectly  hampers  interstate  commerce,  by 
shutting  off  the  foreign  corporation  from  the  normal  mode  of  enforcing  its 
rights  against  those  with  whom  it  deals.  It  is  no  more  legitimate  to  require  a 
choice  between  this  hardship  and  the  expense  of  complying  with  the  law  than 
to  demand  absolute  obedience  to  the  conditions  of  the  statute.  See  23  Harv. 
L.  Rev.  66. 

Interstate  Commerce — Control  by  States — State  Tax  on  Interstate 
C.  O.  D.  Shipments  of  Intoxicating  Liquors:  Webb-Kenyon  Act. — A 
state  statute  imposed  an  occupation  tax  of  five  thousand  dollars  on  each  place 
maintained  for  handling  liquors  C.  O.  D.  Texas,  Laws  of  1907,  c.  4.  The 
defendant  pleads  this  statute  as  a  defense  to  a  refusal  to  deliver  an  interstate 
C.  O.  D.  shipment  of  liquors  made  by  the  plaintiff.  Held,  that  the  statute 
is  constitutional.    Rosenberger  v.  Pacific  Express  Co.,  -Lt^j  S.  W.  429  (Mo.)- 

The  holding  of  the  principal  case,  that  collections  on  interstate  C.  O.  D. 
shipments  are  not  part  of  interstate  commerce,  seems  unsound,  for  the  com- 
merce clause  of  the  Constitution  has  been  broadly  construed  to  include  all 
dealings  intimately  related  to  the  importation  of  goods  or  passengers  from 
one  state  to  another.  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  I.  Thus  a  license  tax  on  firms  shipping  goods  into  the  state  C.  O.  D.  has 
been  held  an  unconstitutional  regulation  of  interstate  commerce.  Norfolk  &" 
Western  Ry.  Co.  v.  Sims,  191  U.  S.  441.  For  the  same  reason  a  state  statute 
prohibiting  the  delivery  of  any  C.  O.  D.  shipment  of  intoxicating  liquors  is 
unconstitutional.  Adams  Express  Co.  v.  Kentucky,  206  U.  S.  129.  The  tax 
imposed  in  the  present  case  was  so  high  as  to  amount  to  a  prohibition  of  such 
shipments  of  liquors  into  the  state,  and  seems  clearly  unconstitutional  unless 
aided  by  the  so-called  Webb-Kenyon  Act,  to  which  the  court  did  not  refer. 
Louisville  &  Nashville  R.  Co.  v.  Cook  Brewing  Co.,  223  U.  S.  70.  In  substance, 
this  statute  prohibits  interstate  shipments  of  liquor  intended  to  be  used  in 
violation  of  the  law  of  the  state  of  destination.  37  U.  S.  Stat,  at  Large, 
699.  See  27  Harv.  L.  Rev.  763.  Various  constructions  have  been  put  on 
this  act  by  the  state  courts,  but  the  better  view  seems  to  be  that  it  makes 
interstate  shipments  illegal  only  where  there  is  an  intent  to  use  the  liquors 
for  a  purpose  unlawful  by  virtue  of  a  state  statute  valid  as  an  exercise  of 
the  police  power  independent  of  this  act.  Southern  Express  Co.  v.  State,  66 
So.  115  (Ala.);  Palmer  v.  Southern  Express  Co.,  165  S.  W.  236  (Tenn.);  contra, 
Adams  Express  Co.  v.  Beer,  65  So.  575  (Miss.).  See  28  Harv.  L.  Rev.  225. 
Accordingly,  under  this  view,  the  federal  law  would  not  cure  the  imconstitu- 
tionality  of  the  present  statute. 

Landlord  and  Tenant  —  Conditions  and  Covenants  in  Leases  — 
Covenant  to  Repair — Right  of  Third  Party  under  Covenant. — The 
defendant  leased  a  certain  dwelling  house  to  a  tenant  with  a  covenant  to  keep 
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the  premises  in  repair.  The  plaintiff,  the  child  of  a  neighbor,  whom  the  court 
assumed  to  be  an  invitee,  was  injured  by  reason  of  the  disrepair  of  the 
tenant's  premises.  Held,  that  the  plaintiff  can  recover.  Flood  v.  Pahst 
Brewing  Co.,  149  N.  W.  489  (Wis.). 

Apart  from  an  express  covenant  to  repair,  a  landlord  owes  no  duty  either 
to  a  tenant  or  a  third  party  to  take  care  that  the  demised  premises  are  safe. 
Lane  v.  Cox,  [1897]  i  Q.  B.  415;  Mellen  v.  Morrill,  126  Mass.  545.  Nor  does 
a  covenant  to  repair,  as  a  general  rule,  render  the  landlord  liable,  even  to  the 
tenant,  for  personal  injuries  resulting  from  the  want  of  repair.  He  is  not 
liable  in  tort  because  it  is  a  mere  nonfeasance,  nor  in  contract  because  the 
damages  are  said  to  be  too  remote.  Tuttle  v.  Gilbert  Mfg.  Co.,  145  Mass.  169, 
13  N.  E.  465;  Dustiny.  Curtis,  74  N.  H.  266,  67  Atl.  220;  Schick  v.  Fleischhauer, 
26  App.  Div.  210,  49  N.  Y.  Supp.  962.  Third  parties,  of  course,  cannot  sue 
on  the  contract  as  such.  Cavalier  v.  Pope,  [1906]  A.  C.  428;  see  Burdick  v. 
Cheadle,  26  Oh.  St.  393,  397.  It  is  also  generally  held  that  strangers  cannot 
recover  from  the  landlord  in  tort  by  showing  merely  a  breach  of  the  contract 
to  repair.  Frank  v.  Mandel,  76  N.  Y.  App.  Div.  413,  78  N.  Y.  Supp.  855;  see 
Shackford  v.  Coffin,  95  Me.  69,  49  Atl.  57;  Burdick  v.  Cheadle,  supra.  A 
recent  Kentucky  case  reaches  this  result.  Dice's  AdrnW  v.  Zweigarl's  Adm'r, 
171  S.  W.  195.  Some  jurisdictions,  however,  allow  a  recovery  on  the  theory 
of  preventing  circuity  of  action.  See  Lowell  v.  Spaulding,  4  Cush.  (Mass.) 
277,  279.  This  view  seems  to  be  untenable  where  the  tenant  cannot  recover 
in  contract  from  his  landlord  the  damages  collected  from  him  by  the  injured 
third  party,  because  of  the  remoteness  of  the  damage.  Schick  v.  Fleischhauer, 
supra.  Other  jurisdictions  allow  an  invitee  of  the  tenant  to  recover  in  tort 
on  what  is  conceived  to  be  an  affirmative  duty  of  due  care  to  make  the  premises 
safe,  arising  out  of  the  contract.  This  is  the  reasoning  of  the  principal  case. 
Barron  v.  Liedlof,  95  Minn.  474,  104  N.  W.  289;  Mesher  v.  Osborne,  75  Wash. 
439,  134  Pac.  1092.  These  cases  seem  unsupportable,  since  they  confuse  the 
liability  arising  from  a  breach  of  a  duty  imposed  by  law  with  a  duty  assumed 
by  contract.  See  Dustin  v.  Curtis,  74  N.  H.  266,  269,  67  Atl.  220.  Cf.  Miles 
V.  Janvrin,  196  Mass.  431,  82  N.  E.  708. 

Mechanics'  Liens  —  Waiver  of  Lien  by  Contract  between  Mate 
RiALMAN  AND  CONTRACTOR.  —  By  a  written  agreement  between  a  material- 
man and  the  contractor,  the  materialman  agreed  not  to  assert  his  right  to  a 
mechanics'  lien  upon  a  building  being  erected  for  the  defendant  by  the  con- 
tractor. The  defendant  had  paid  the  contractor  more  than  was  proper  in  view 
of  the  claims  of  materialmen,  but  did  not  learn  of  this  agreement  until  suit 
was  brought  by  the  materialman  to  enforce  his  lien.  Held,  that  the  agreement 
did  not  constitute  a  waiver  of  the  lien.  Massachusetts  Bonding  &  Ins.  Co.  v. 
Realty  Trust  Co.,  83  S.  E.  210  (Ga.). 

In  the  absence  of  estoppel,  the  question  whether  the  materialman  has 
waived  his  right  to  a  lien  is  one  of  intention.  Johnson  v.  Spencer,  49  Ind. 
App.  166,  96  N.  E.  1041;  Lee  v.  Hassett,  39  Mo.  App.  67.  This  may  be  shown 
by  acts  inconsistent  with  the  existence  of  a  lien.  Green  v.  Fox,  7  Allen 
(Mass.)  85.  Or  the  materialman  may  waive  his  right  by  a  contract  with  the 
owner.  Murray  v.  Earle,  13  S.  C.  87.  But  where  there  is  merely  a  contract 
between  the  materialman  and  the  contractor,  as  in  the  principal  case,  the 
owner  is  but  incidentally  benefited,  and  can  take  no  advantage  of  the  contract. 
Although  there  is  an  intention  by  the  materialman  to  waive  his  lien,  it  would 
seem  that  it  must  run  to  the  owner  in  order  to  be  binding  upon  him  as  a  waiver. 

Negligence  —  Duty  of  Care  —  Effect  of  Violation  of  Statute 

HIBITING  THE  EMPLOYMENT  OF   MiNORS   IN  ELEVATORS.  —  The  plaintiff 

testate,  a  boy  less  than  eighteen  years  old,  was  allowed  to  run  an  elevator  in 
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the  defendant's  department  store,  in  violation  of  a  statute  which  made  it  a 
misdemeanor  to  employ  or  allow  persons  under  eighteen  to  operate  elevators. 
While  so  engaged,  he  was  crushed  to  death.  Held,  that  the  plaintiff  can  re- 
cover.   Beaver  v.  Mason,  Ehrman  b"  Co.,  143  Pac.  1000  (Ore.). 

The  decision  takes  the  ground  that  the  violation  of  the  statute  by  the  de- 
fendant was  the  equivalent  of  neghgence,  and  is  undoubtedly  sound.  The 
statute  was  designed  to  prevent  just  such  accidents  as  the  one  that  occurred. 
Though  the  point  is  not  discussed,  the  case  also  involves  a  decision  that  the 
boy's  part  in  the  violation  of  the  statute  does  not  bar  the  recovery,  for  the 
statute  was  designed  to  protect  persons  in  his  position,  not  to  punish  them,  and 
its  policy  is  such  that  any  assumption  of  risk  by  the  persons  within  its  purview 
is  forbidden.  This  follows  the  accepted  view.  Berdos  v.  Tremont  6*  Suffolk 
Mills,  209  Mass.  489,  95  N.  E.  876.  For  an  extensive  discussion  of  the  princi- 
ples involved  in  the  case,  see  Dean  Thayer's  article  on  Public  Wrong  and 
Private  Action,  27  Harv.  L.  Rev.  317;  see  also  26  Harv.  L.  Rev.  262. 

New  Trial  —  Time  within  which  Motion  must  be  Made  —  Effect  of 
Expiration  of  Term.  —  In  a  criminal  proceeding,  the  defendant  was  con- 
victed, and  judgment  entered.  After  the  expiration  of  the  term,  it  was  dis- 
covered that  one  of  the  jurymen  who  served  at  the  trial  had  been  prejudiced 
against  the  defendant.  This  discovery  could  not  have  been  previously  made 
by  the  exercise  of  reasonable  diligence.  Held,  that  a  new  trial  cannot  be  granted. 
United  States  v.  Mayer,  235  U.  S.  55. 

For  a  discussion  of  the  effect  of  the  expiration  of  the  term  on  a  party's 
right  to  a  new  trial,  see  p.  412  of  this  issue  of  the  Review. 

Powers  —  Non-exclusive  Powers  —  Doctrine  of  Illusory  Appoint- 
ments in  United  States.  —  The  testator  devised  land  in  trust  for  his  son  for 
life,  with  power  to  convey  to  his  children  "  in  such  shares  and  proportions  among 
them  as  he  by  his  last  will"  should  appoint,  and  in  default  of  appointment  to 
the  children  in  equal  shares.  The  donee  of  the  power  by  his  will  gave  ten  dollars 
apiece  to  five  of  his  seven  children  and  the  remainder  of  the  proceeds  of  his 
real  estate  to  the  other  two.  He  possessed  no  other  real  estate  than  that  sub- 
ject to  the  power.  Held,  that  the  will  was  a  valid  exercise  of  the  power.  Craw- 
ford's Estate,  62  Pitts.  L.  J.  536  (Orphan's  Ct.,  Alleghany  Co.,  Pa.). 

Ever  since  the  adoption  of  the  modern  rule  allowing  after-acquired  realty 
to  pass  by  will,  general  words  of  devise  have  been  insufficient  to  exercise  a 
special  power  of  appointment,  even  though  at  the  date  of  the  will  the  testator 
had  no  other  property  than  that  subject  to  the  power.  In  re  Mills,  34  Ch.  D. 
186.  A  Pennsylvania  statute,  however,  has  estabHshed  the  contrary  rule.  See 
Aubert's  Appeal,  109  Pa.  St.  447.  Even  under  this  statute  the  court  would 
have  been  forced  to  hold  the  appointment  invalid  if  it  had  applied  the  doctrine 
of  illusory  appointments  introduced  by  the  English  equity  court,  which  re- 
quired the  donee  of  a  non-exclusive  power  to  appoint  to  each  of  the  class  a 
substantial  portion  of  the  property.  Kemp  v.  Kemp,  5  Ves.  849.  England, 
however,  repudiated  this  doctrine  by  a  statute  which  provided  that  a  non- 
exclusive power  was  validly  exercised  as  long  as  each  member  of  the  class  re- 
ceived some  of  the  property,  no  matter  how  small  a  share.  11  Geo.  IV.  & 
I  Wm.  IV.,  c.  46.  A  later  statute  removed  this  formal  requirement  and  made 
non-exclusive  powers  equivalent  to  exclusive  powers.  37  &  38  Vict.,  c.  37. 
In  America,  a  few  jurisdictions  have  recognized  the  doctrine  of  illusory  ap- 
pointments. Thrasher  v.  Ballard,  35  W.  Va.  524.  See  i  Tiffany,  Real 
Property,  §  288.  But  several  other  states  in  which  the  question  has  arisen, 
among  them  Pennsylvania,  have  wisely  refused  to  adopt  as  a  part  of  the  com- 
mon law  a  rule  which  proved  so  inadvisable  in  practice  that  it  was  long  ago 
discarded  by  its  creators.    See  Graef  v.  De  Turk,  44  Pa.  St.  527;  Lines  v. 
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Darden,  5  Fla.  51,  81;  Hawthorn  v.  Ulrich,  207  111.  430,  69  N.  E.  885.  The 
next  step  in  the  evolution  of  the  subject  in  this  country  should  be  in  line  with 
the  second  English  statute,  for  the  doctrine  of  non-exclusive  appointments  in- 
troduces a  mere  technicality  so  long  as  it  can  be  evaded  by  trivial  gifts  to  the 
rest  of  the  class.    See  25  Harv.  L.  Rev.  26. 

Proximate  Cause  —  Intervening  Causes  —  Foreseeability:  Effect 
OF  ViouVTiON  OF  Statute.  —  In  an  action  for  damages  for  negligent  injuries, 
the  plaintiff  offered  to  prove  that  the  defendant,  in  violation  of  a  city  ordinance 
prohibiting  the  sale  of  firearms  to  minors,  sold  a  rifle  and  cartridges  to  a  boy 
of  fifteen,  and  that  the  boy  accidentally  shot  the  plaintiff  with  the  rifle.  Held, 
that  a  verdict  was  rightly  directed  for  the  defendant.  Hartnett  v.  Boston 
Store  of  Chicago,  106  N.  E.  837  (111.). 

Upon  common-law  principles,  the  independent  intervening  act  of  a  third 
person  will  not  make  a  preceding  cause  remote  if  such  act  was  foreseeable. 
Lane  v.  Atlantic  Works,  iii  Mass.  136;  Jennings  v.  Davis,  187  Fed.  703,  711. 
This  rule  has  been  applied  both  to  cases  under  statutes  and,  in  their  absence, 
to  cases  where  foreseeable  injury  has  resulted  from  firearms  or  explosives 
placed  in  the  hands  of  third  parties.  Dixon  v.  Bell,  5  M.  &  S.  198;  Sullivan  v. 
Creed,  [1904]  2  I.  R.  317;  Carter  v.  Towne,  98  Mass.  567;  Anderson  v.  Setter- 
gren,  100  Minn.  294,  in  N.  W.  279;  Binford  v.  Johnston,  82  Ind.  426.  The 
principal  case  reasoned  that  since  no  proof  of  the  foreseeability  of  the  boy's 
act  was  offered,  the  defendant  was  not  the  proximate  cause  of  the  injury.  It 
is  submitted  that  the  correctness  of  the  decision  depends  upon  the  construc- 
tion of  the  ordinance  involved.  If  the  ordinance  was  passed  to  avert  danger 
to  other  people  from  firearms  in  the  hands  of  minors,  then,  the  harm  having 
resulted  by  the  very  means  through  which  the  legislative  body  apprehended  it, 
the  defendant  should  not  be  permitted  to  negative  causation  on  the  ground 
that  harm  through  this  means  was  not  foreseeable  in  the  particular  case.  See 
Pizzo  V.  Wicman,  149  Wis.  235,  134  N.  W.  899;  see  27  Harv.  L.  Rev.  319 
et  seq.  Under  this  view  the  plaintiff  would  be  entitled  to  a  verdict  on  the 
facts  offered.  If,  however,  the  ordinance  is,  as  it  would  in  fact  appear  to  be, 
solely  for  the  purpose  of  preventing  injury  to  minors  from  firearms  in  their 
own  hands,  then  the  result  of  the  principal  case  is  justifiable.  Under  a  similar 
statute  another  jurisdiction  has  reached  the  same  result  as  the  principal  case. 
Poland  V.  Earhart,  70  la.  285,  30  N.  W.  637. 

Restrictions  and  Restrictive  Agreements  as  to  Use  of  Property  — 
Agreement  in  Contract  of  Sale  to  Enter  into  Restrictive  Covenant 

—  Enforcement  of  Such  an  Agreement  as  an  Equitable  Servitude. 

—  The  owner  of  adjoining  tracts  of  land  contracted  to  sell  one  to  the  plain- 
tiff, who  agreed  to  covenant  in  the  conveyance  not  to  make  any  use  of  the 
premises  offensive  to  the  vendor,  his  heirs  and  assigns,  which  would  lessen 
the  value  of  the  adjoining  land  as  residential  property.  The  vendor  then 
conveyed  the  adjoining  land  to  a  third  party,  and  later  completed  the  convey- 
ance to  the  plaintiff,  who  convenanted  as  agreed.  The  plaintiff  contracted  to 
sell  to  the  defendant,  who  refused  to  perform  on  learning  of  the  restrictive 
covenant.  Held,  that  the  plaintiff  is  entitled  to  specific  performance,  since 
the  restrictive  covenant  is  not  enforceable.  Millbourn  v.  Lyons,  [1914]  2  Ch. 
231  (C.  A.). 

Equity  will  enforce  a  restrictive  covenant,  irrespective  of  whether  or  not  it 
runs  with  the  land  at  law,  against  assignees  with  notice  who  are  not  parties 
to  the  covenant,  if  there  is  a  clear  intention  to  bind  the  land,  and  not  merely 
the  parties  to  the  covenant.  Tulk  v.  Moxhay,  2  Phil.  774;  Whitney  v.  Union 
Ry.  Co.,  II  Gray  (Mass.)  359.  The  agreement  need  not  be  in  the  form  of  a 
covenant  —  a  mere  oral  agreement  is  enough.     Parker  v.  Nightingale,  6  Allen 
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(Mass.)  341.  In  the  principal  case  no  difficulty  arises  on  the  question  of 
notice.  Accordingly,  if  there  was  an  intention  to  bind  the  land  at  the  time  of 
the  contract  of  sale,  equity  should  enforce  the  agreement  in  spite  of  the  con- 
veyance of  the  prospective  dominant  tenement  to  a  third  party  before  the 
completion  of  the  contract.  Barrow  v.  Richard,  8  Paige  (N.  Y.)  351.  The 
court,  however,  decided  against  the  existence  of  any  such  intention,  partly 
upon  the  ground  that  preliminary  agreements  will  not  be  considered  when  the 
transaction  has  been  embodied  in  a  formal  instrument.  Leggott  v.  Barrett,  15 
Ch.  D.  306.  The  view  of  American  courts  on  this  matter  is  more  liberal,  and 
it  is  quite  probable  that  they  would  come  to  a  different  result  on  this  basis. 
Parker  v.  Nightingale,  supra.  Not  finding  such  an  intention,  the  principal 
case  seems  correct  in  holding  that  the  conveyance  itself  created  no  enforceable 
right.  For  such  restrictive  agreements  really  create  equitable  property  rights, 
closely  analogous  to  legal  easements.  Peck  v.  Conway,  119  Mass.  546.  And 
legal  easements  cannot  be  created  by  deed  in  favor  of  a  third  party.  See 
Owen  V.  Field,  102  Mass.  90,  115;  cf.  Haverhill  Savings  Bank  v.  Griffin,  184 
Mass.  419,  68  N.  E.  839.     But  see  Gibert  v.  Peteler,  38  Barb.  (N.  Y.)  488,  514. 

Statute  of  Frauds  —  Interests  in  Land  —  Parol  Surrender  of  Final 
Year  of  Lease.  —  In  consideration  of  the  lessor's  oral  promise  to  pay  a  cer- 
tain sum,  the  lessee  orally  agreed  to  surrender  at  the  beginning  of  the  year, 
the  last  year  of  a  six-year  lease.  The  lessor  later  repudiated  the  agreement  on 
the  ground  that  the  state  statute  of  frauds  required  "  the  creation,  grant,  assign- 
ment, or  surrender  of  any  estate  or  interest  in  lands  other  than  leases  for  a 
term  not  exceeding  one  year"  to  be  in  writing.  Wis.  Stat.  (1913),  §  2302. 
The  lessee  now  sues  to  enforce  the  lessor's  promise  to  pay.  Held,  that  he  can 
recover.    Garrick  Theatre  Co.  v.  Gimhel  Bros.,  149  N.  W.  385  (Wis.)." 

Before  the  statute  of  frauds  any  lease  in  possession  could  be  surrendered  by 
parol.  Gwyn  v.  Wellborn,  i  Dev.  &  Bat.  (N.  C.)  313.  See  Schieffielin  v.  Car- 
penter, 15  Wend.  (N.  Y.)  400,  405.  Under  the  statute,  even  in  the  form  which 
provides  that  "no  lease,  estate,  or  interest  in  land  shall  be  surrendered  unless 
by  deed  or  note  in  writing,"  or  by  operation  of  law,  the  weight  of  American 
authority  allows  surrender  by  parol  of  terms  creatable  by  parol.  Kiester  v. 
Miller,  25  Pa.  481;  Ross  v.  Schneider,  30  Ind.  423.  Contra,  Mollet  v.  Brayne, 
2  Camp.  103.  Under  the  form  of  statute  in  force  in  the  principal  case,  the 
validity  of  such  parol  surrenders  is  expressly  recognized.  Accordingly,  as  the 
statute  clearly  refers  to  the  length  of  the  term  transferred,  not  to  the  length  of 
the  estate  from  which  it  was  carved,  a  parol  surrender  of  an  unexpired  year 
or  less  of  a  term  should  be  valid.  Smith  v.  Devlin,  23  N.  Y.  363;  but  see 
Kittle  V.  St.  John,  7  Neb.  73,  75.  In  the  principal  case,  the  surrender  was  to 
operate  in  the  future.  Under  the  ordinary  form  of  the  statute,  however,  a 
term  for  years  may  be  created  to  begin  in  the  future.  Young  v.  Dake,  5  N.  Y. 
463;  Baumgarten  v.  Cohn,  141  Wis.  315,  124  N.  W.  288.  Since  a  surrender  is 
but  a  re-demise  of  part  of  the  lease,  the  decision  seems  correct  in  holding  that  a 
surrender  in  futuro  should  be  equally  valid.  Allen  v.  J  aguish,  2 1  Wend.  (N.  Y.) 
628;  see  2  Reed,  Statute  of  Frauds,  §  771. 

Street  Railways — Tort  Liability — Contributory  Negligence  De- 
termined BY  Reliance  on  Observance  of  'Statutory  Duty.  —  The 
plaintifif,  a  truck  driver,  on  approaching  the  defendants'  tracks,  looked  for  a 
car  from  a  place  where  he  had  an  unobstructed  view  far  enough  to  see  any  car 
which  could  have  reached  him,  if  running  at  the  rate  of  speed  required  by  an 
ordinance.  He  then  went  on  the  track  without  looking  again,  and  was  struck 
by  a  car  running  at  an  illegal  speed.  The  plaintiff  offered  no  evidence  to 
prove  that  he  Imew  of  the  ordinance  or  relied  upon  it.  The  court  below- 
directed  a  verdict  for  the  defendant.    Held,  that  the  directed  verdict  was 
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proper.     Voelker  Products  Co.  v.  United  Rys.  Co.  of  St.  Louis,  170  S.  W.  332 
(Mo.  App.). 

The  case  is  particularly  interesting  as  a  vigorous  denial  of  the  fiction  that  a 
man  is  presumed  to  know  the  law,  which  grew  up  as  an  expression  of  the 
principle  that  ignorance  of  the  law  is  no  excuse.  See  Regina  v.  Coote,  9  Moo. 
P.  C.  N.  s.  463;  Mackowik  v.  Kansas  City,  St.  J.  6f  C.  B.  R.  Co.,  196  Mo.  550, 
571,  94  S.  W.  256.  In  putting  on  the  plaintiff  the  burden  of  proving  his 
reliance  on  the  defendants'  performance  of  its  statutory  duty,  however,  the 
court  seems  to  have  gone  too  far  in  the  opposite  direction,  and  to  have  formu- 
lated a  presumption  that  a  man  knows  nothing  about  the  law.  According  to 
the  local  law,  the  burden  of  proving  the  plaintiff's  contributory  negligence  was 
on  the  defendant.  Bluedorn  v.  Missouri  Pacific  Ry.  Co.,  24  S.  W.  57  (Mo.). 
And  Missouri  does  not  purport  to  follow  the  artificial  Pennsylvania  doctrine 
that  a  man  who  does  not  "stop,  look,  and  Hsten"  at  the  edge  of  the  track  is 
negligent  as  a  matter  of  law.  Rissler  v.  St.  Louis  Transit  Co.,  113  Mo.  App. 
120,  124,  87  S.  W.  578,  580.  Cf.  Burke  v.  Union  Traction  Co.,  198  Pa.  St.  497, 
48  Atl.  470.  To  entitle  the  defendant  to  a  directed  verdict,  therefore,  it  was 
necessary  to  show  conduct  on  the  part  of  the  plaintiff  which  could  not  reason- 
ably be  found  consistent  with  due  care.  In  the  principal  case,  however,  the 
only  evidence  before  the  court  showed  a  course  of  action  which  might  have 
been  either  careful  or  negligent,  according  as  the  plaintiff  relied  on  the  ob- 
servance of  the  statute  or  not.  Baltimore  6*  O.  S.  W.  Ry.  Co.  v.  Then,  159 
111.  535,  42  N.  E.  971.  The  court's  presumption  of  ignorance  of  the  statute 
seems  a  strange  one,  for  it  is  reasonable  to  suppose  that  a  driver  would  be 
familiar  with  the  speed  laws  of  the  city.  See  Schmidt  v.  Burlington,  C.  R.  6° 
N.  Ry.  Co.,  75  la.  606,  39  N.  W.  916. 

Taxation  —  Particular  Forms  of  Taxation  —  New  York  Transfer 
Tax:  Taxation  of  Right  of  Survivorship.  —  The  owner  of  stock  in  a  cer- 
tain corporation,  by  vote  of  the  corporation,  was  entitled  to  the  total  net 
income  for  life,  and  had  certain  of  the  shares  reissued  to  himself  and  another, 
and  the  survivor  of  them.  This  transfer  was  gratuitous,  and  the  donor  re- 
served the  right  to  vote  the  stock  as  well  as  the  right  to  annul  the  donee's 
interest  during  his  life.  The  donor  died  after  the  passage  of  the  Transfer 
Tax  Act.  Held,  that  the  survivor's  interest  is  taxable.  Matter  of  Dana  Co., 
164  N.  Y.  App.  Div.  44. 

The  New  York  Transfer  Tax  law  provides  that  any  transfer  of  property 
intended  to  take  effect  "in  possession  and  enjoyment"  after  the  death  of  the 
donor  shall  be  taxable.  Consol.  Laws,  N.  Y.,  Tax  Law,  §  220,  subd.  4,  5.  It 
is  not  necessary  that  the  transfer  be  made  in  contemplation  of  death.  See 
Matter  of  Brandreth,  169  N.  Y.  437,  441,  62  N.  E.  563,  564.  But  ordinarily  a 
gift  inter  vivos,  not  made  in  contemplation  of  death,  will  not  be  taxable.  Matter 
of  Spaulding,  163  N.  Y.  607,  57  N.  E.  11 24.  See  McElroy,  Transfer  Tax 
Law,  2  ed.,  §  148.  It  has  been  held,  however,  that  a  gift  of  stock  inter  vivos 
is  taxable  where  all  the  dividends,  as  well  as  the  right  to  vote  the  stock,  are 
reserved  to  the  donor  for  his  life,  so  that  the  gift  is  intended  to  rest  in  enjoy- 
ment after  his  death.  Matter  of  Brandreth,  supra.  The  test  laid  down  by  the 
courts,  under  a  broad  construction  of  the  statute,  is  whether  or  not  the  en- 
joyment of  the  property  by  the  transferee  begins  at  or  after  the  death  of  the 
transferor.  The  principal  case,  therefore,  is  clearly  correct,  although  it 
might  not  be  proper  to  reach  the  same  result  in  the  ordinary  case  of  joint 
interests. 

Trade  Marks  and  Trade  Names  —  Protection  Apart  from  Statute 
—  Purchase  of  a  Name  by  a  Corporation  for  Purposes  of  Unfair  Com- 
petition. —  Arthur  A.  Waterman  had  established  a  small  and  unsuccessful 
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fountain-pen  business  in  competition  with  the  complainant.  The  defendant 
corporation  bought  this  business  for  the  express  purpose  of  employing  the  name 
in  unfair  competition.  Held,  that  relief  will  not  be  given  further  than  to  re- 
quire the  defendant  to  use  the  name  with  the  sufi&x  "not  connected  with  the 
L.  E.  Waterman  Co."  L.  E.  Waterman  Co.  v.  Modern  Pen  Co.,  235  U.  S.  88. 
Previous  to  this  decision  the  attitude  of  our  courts  toward  a  trader  who  seeks 
to  draw  to  himself  the  profit  of  a  predecessor  in  the  business  through  a  similarity 
of  name  has  been  most  severe.  Newly  formed  corporations  must  not  imitate 
the  legal  cognomen  of  a  rival.  Holmes  y.  Holmes,  etc.  Co.,  37  Conn.  278;  Hen- 
driksw.  Montagu,  17  Ch.  Div.  638.  Repeatedly  where  a  dummy  member  has 
been  taken  into  a  corporation  or  partnership  for  the  very  purpose  of  making 
possible  the  unfair  competition,  the  use  of  the  name  in  any  way  whatever 
has  been  prohibited.  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462,  39 
N.  E.  490;  R.  W.  Rogers  Co.  v.  Wm.  Rogers  Mfg.  Co.,  70  Fed.  1017;  Melachrino 
and  Co.  v.  The  Melachrino,  etc.  Co.,  4  Pat.  Rep.  Eng.  215.  Much  of  the  former 
authority,  furthermore,  seems  to  regard  it  as  immaterial  that  the  individual 
from  whom  the  name  was  secured  had  to  a  certain  extent  been  actually  en- 
gaged in  the  business.  R.  W.  Rogers  Co.  v.  Wm.  Rogers  Mfg.  Co.,  supra; 
Sawyer  v.  Kellogg,  7  Fed.  720.  See  12  Harv.  L.  Rev.  243,  245.  And  when  an 
enterprising  but  piratical  manufacturer  boldly  changed  his  own  name  to  match 
that  of  his  competitor,  its  use  by  him  was  absolutely  enjoined.  Pinet  v. 
Pinet,  [1898]  I  Ch.  179.  In  contrast  to  all  of  this,  it  must  be  remembered  that 
where  the  right  of  an  individual  to  use  his  own  name  is  involved  the  courts  will 
never  go  further  than  to  insist  that  he  make  an  honest  effort  to  prevent  con- 
fusion in  the  public  mind.  American  Cereal  Co.  v.  Eli  Pettijohn  Cereal  Co., 
72  Fed.  903;  Walter  Baker  df  Co.  v.  Baker,  77  Fed.  181.  The  majority  opinion 
in  the  principal  case  lays  stress  on  this  point,  and  holds  in  effect  that  the  as- 
signee corporation  must  stand  on  the  same  footing  as  would  the  individual 
himself.  But  a  corporation  is  free  to  choose  its  own  name,  and  if  it  takes  a 
name  with  practically  no  desire  but  that  of  unfair  profit,  there  are  no  per- 
sonal considerations  to  hamper  the  court.  It  would  seem,  therefore,  as  though 
justice  fell  short  if  it  did  not  make  the  piracy  completely  impossible.  No 
amount  of  relief  in  the  shape  of  accompanying  suffixes  can  altogether  elim- 
inate confusion,  and  to  the  extent  that  it  fails  the  defendant  corporation,  as 
the  dissent  points  out,  is  able  to  consummate  its  fraudulent  desire.  See 
International  Silver  Co.  v.  Rogers  Corporation,  67  N.  J.  Eq.  646,  60  Atl.  187. 
Instructive  sidelights  are  thrown  on  the  principal  case  by  its  report  in  the 
District  Court.    See  193  Fed.  242. 

Witnesses  —  Sequestration  —  Disqualification  for  Disobeying  Se- 
questration Order.  —  A  witness  remained  in  court  in  violation  of  a  sequestra- 
tion order,  without  the  connivance  of  the  party  calling  him.  The  trial  court 
excluded  his  testimony.  Held,  that  the  ruling  is  correct.  Illinois  Central  Ry. 
Co.  V.  Outland's  Adm'x,  170  S.  W.  48  (Ky.). 

Where  a  witness  violates  a  sequestration  order  and  remains  in  court,  without 
the  connivance  or  consent  of  the  party  calling  him,  the  probable  weight  of  au- 
thority holds  it  reversible  error  to  exclude  the  testimony.  Friedman  v.  Myers, 
14  N.  Y.  Supp.  142;  Parker  v.  State,  67  Md.  329,  10  Atl.  219;  Behrman  v. 
Terry,  31  Colo.  155,  71  Pac.  11 18.  Even  under  this  rule,  the  fact  that  the 
witness  has  violated  an  exclusion  order  would,  of  course,  affect  his  credit.  See 
Ferguson  v.  Brown,  75  Miss.  214,  224,  21  So.  603,  605.  It  has  been  held, 
however,  in  accordance  with  the  principal  case,  that  exclusion  of  the  witness  is 
discretionary,  even  where  the  party  for  whom  he  testifies  is  not  at  fault. 
Galveston,  etc.  Ry.  Co.  v.  Pingenot,  142  S.  W.  93  (Tex.  Civ.  App.);  Thorn  v. 
Kemp,  98  Ala.  417,  13  So.  749.  Against  lodging  this  discretion  in  the  trial 
court,  it  has  been  argued  that  an  innocent  party  should  not  be  deprived  of 


BOOK  REVIEWS  439 

material  testimony,  but  that  the  disobedient  witness  should  rather  be  fined 
for  contempt.  See  Parker  v.  State,  supra.  But  whenever  the  presence  of  the 
witness  during  the  other  testimony  is  likely  to  prejudice  seriously  the  opposing 
side,  even  though  the  jury  have  been  instructed  that  the  violation  should 
impair  the  credibility  of  the  testimony,  the  court  should  have  discretion  to 
exclude  this  evidence.  In  this  event  one  of  the  two  litigants  must  suffer,  and  it 
is  just  that  the  burden  should  fall  on  the  party  whose  witness  was  disobedient. 
See  14  Harv.  L.  Rev.  475, 492. 
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The  Criminal  Justice  Administration  Act,  1914.    By  Neville  Anderson. 
London:  Stevens  and  Haynes.    1914.    pp.  126. 

The  last  volume  of  the  English  statutes,  containing  as  it  does  almost  entirely 
enactments  dating  from  that  fateful  third  of  August,  19 14,  is  apt  to  be  of  future 
interest  much  more  to  statesmen  and  historians  than  to  lawyers  and  social 
reformers.  It  constitutes  a  most  impressive  body  of  war  measures,  dealing 
with  finance,  commerce,  the  defense  of  the  realm,  the  security  of  food  supply,  the 
treatment  of  aliens,  etc.,  etc.  But  even  during  those  overwhelming  days,  a 
few  acts,  then  in  the  process  of  legislation,  reached  passage,  which  are  of  im- 
portance beyond  the  exigencies  of  war  time  and  of  practical  interest  beyond 
the  confines  of  England.  Of  these  is  the  Criminal  Justice  Administration  Act, 
1914  (4  &  5  Geo.  V,  ch.  58). 

This  Act  affects  important  changes  in  the  administration  of  the  criminal 
law  in  England.  Its  two  main  purposes  are  stated  with  summary  accuracy  in 
the  title  —  "an  Act  to  diminish  the  number  of  cases  conmiitted  to  prison 
[and]  to  amend  the  Law  with  Respect  to  the  Treatment  and  Punishment  of 
young  delinquents." 

The  Prevention  of  Crimes  Act,  1908  (8  Edw.  VII,  ch.  59),  marked  a  decided 
change  in  the  treatment  of  juvenile  adult  offenders  (those  between  the  ages  of 
sixteen  and  twenty-one).  The  educative  and  preventive  treatment  of  such 
delinquents,  and  the  beginnings  of  a  probationary  system  to  make  it  effective, 
commenced  by  that  Act,  have  now  been  extended.  Juvenile  adult  offenders 
who  have  been  sentenced  to  a  payment  of  a  fine  may  now  be  placed  under  the 
supervision  of  probation  officers  pending  such  pa3nnent  and,  before  finally 
issuing  a  commitment  for  non-payment,  a  report  of  a  probation  officer  a.s  to 
the  conduct  and  means  of  the  offender  is  to  be  considered  by  courts  of 
summary  jurisdiction  (Section  i  (3) ).  Even  more  important  is  the  extension 
of  the  Borstal  system  {i.  e.,  industrial  reformatory  institutions  for  youthful 
delinquents).  Under  the  Prevention  of  Crimes  Act,  1908,  sentences  of  detention 
in  Borstal  institutions  could  be  imposed  only  in  a  limited  number  of  cases. 
The  present  Act  extends  the  scope  of  such  detentions  to  every  case  where  an 
offender  is  summarily  convicted  of  an  offense  for  which  a  sentence  of  imprison- 
ment of  one  month  or  upwards,  without  the  option  of  a  fine,  may  be  imposed,, 
provided  that  such  offender  has  been  previously  convicted  or  has  failed  to  ob- 
serve the  recognizance  on  a  previous  discharge  on  probation  and  "  it  appears 
to  the  court  that,  by  reason  of  the  offender's  criminal  habits  or  tendencies  or 
associations  with  persons  of  bad  character,  it  is  expedient  that  he  should  be 
subject  to  detention  for  such  term  and  under  such  instruction  and  discipline 
as  appears  most  conducive  to  his  reformation  and  the  repression  of  crime" 
(Section  10  (i)  ).  Experience  has  demonstrated  that  a  longer  period  of  de- 
tention and  supervision  is  necessary  to  give  the  Borstal  system  a  fairer  chance 
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of  proving  itself  than  was  provided  by  the  Act  of  1908.  Therefore,  the  minimum 
period  of  detention  has  now  been  extended  from  one  year  to  two  years,  and, 
after  discharge  from  an  institution,  the  supervisory  authority  of  the  prison  com- 
missioners is  now  extended  from  six  months  to  one  year  (Section  11).  While 
no  change  has  been  made  in  the  extent  of  the  juvenile  court  legislation  embodied 
in  the  important  Children  Act  of  1908  (8  Edw.  VII,  ch.  67,  Section  111  et  seq.), 
particularly  so  as  to  extend  the  age  limit  of  children  under  its  protection  above 
the  age  of  fourteen,  in  the  light  of  the  tendency  manifested  by  the  new  Act  it 
does  not  seem  rash  to  express  the  belief  that,  when  England  will  again  be  per- 
mitted to  think  beyond  matters  of  national  defense,  English  legislation  will 
adopt  the  natural  development  of  this  subject  indicated  by  our  experience 
under  the  juvenile  court  acts  of  the  more  advanced  States.  (See  Judge  Mack 
on  the  "Juvenile  Court"  in  23  Harv.  L.  Rev.  204.) 

Notable  improvement  is  made  by  the  Act  likewise  in  the  treatment  of 
adult  ofifenders.  Section  i  now  makes  it  obligatory  upon  courts  of  summary 
jurisdiction  to  allow  time  for  the  payment  of  fines,  subject  to  appropriate  ex- 
ceptions. It  is  interesting  to  note  that  this  method  of  stimulating  industry 
by  enabling  a  delinquent  to  earn  the  means  of  paying  his  fine  has  been  worked 
out  by  some  of  otu:  federal  judges  under  makeshift  probationary  systems  without 
any  machinery  provided  by  law.  Of  course,  such  a  method  of  administration 
should  not  depend  upon  the  chance  interest  of  an  overburdened  judiciary, 
but  should  be  carefully  worked  out  through  legislation  and  through  the  neces- 
sary administrative  personnel  to  help  in  its  enforcement.  Sections  12  and 
13  of  the  Act  confer  new  powers  upon  summary  courts  of  jurisdiction  in 
dealing  with  offenders  by  allowing  "detention"  in  lieu  of  " impJ^sonment "  in 
cases  of  short  sentences,  to  wit,  sentences  for  a  less  period  than  five  days. 
Clearly  this  is  a  conservative  recognition  of  the  deep  psychological  fact  that  the 
social  interest  of  the  state  as  to  certain  delinquents  is  adequately  enforced 
through  detention,  and  that  the  stigmatizing  implications  of  imprisonment  in- 
volve in  such  cases  a  real  loss  to  the  community.  Even  in  so  rigorously  prac- 
tical an  institution  as  the  army  this  principle  has  been  applied.  In  the  case  of 
certain  military  offenders,  in  the  place  of  prisons,  detention  barracks  have  been 
established,  and  this  system,  under  the  administration  of  Judge  Advocate- 
General  Crowder,  is  showing  most  promising  results.  Of  course,  in  all  these 
matters  we  must  go  slow  and  be  wary  of  general  theory;  no  less  wary  when 
our  humanitarianism  responds  to  such  theory.  The  problem  here  as  elsewhere 
is  to  draw  lines,  not  imalterable  ones  at  that,  based  on  dependable  data. 

The  present  Act  makes  other  minor  changes  in  criminal  procedure  and  ad- 
ministration, all  of  which  have  been  carefully  indicated  in  the  convenient  an- 
notations to  the  Act  which  Mr.  Anderson  has  given  us.  One  of  these  provi- 
sions (Section  17),  empowering  the  Home  Secretary  to  "appropriate  either 
wholly  or  partially  particular  prisons  within  his  jurisdiction  to  particular 
classes  of  prisoners,"  is  apt  to  arouse  the  envy  of  American  executives  like  the 
Governor  of  Massachusetts,  —  and  with  good  reason.  A  proper  overhauling 
and  coordination  of  our  prison  systems  to  fit  the  need  of  the  present  generation 
is  a  pressing  problem  in  many  States.  r.  r. 


The  Juvenile  Court  and  the  Community.    By  Thomas  D.  Eliot.    New 
York:  The  Macmillan  Company.    1914.    pp.  xv,  234. 

"When  is  a  Juvenile  Court  not  a  Juvenile  Court?"  This  query,  which 
forms  the  caption  to  one  of  the  chapters  in  Mr.  EHot's  book,  might  well  have 
been  applied  to  the  entire  volume.    The  functions  of  the  Juvenile  Court  are 


BOOK  REVIEWS  441 

two,  —  probation,  and  the  adjudication  of  disputed  cases.  Probation  is  a 
matter  of  administration  and  loses  in  efficiency  when  yoked  to  the  judicial 
function.  It  properly  belongs  to  the  educational  system  in  which  it  should  form 
one  link  in  a  chain  of  many  institutions  calculated  to  care  for  all  manner  of 
children  from  prodigies  to  idiots.  The  judicial  function  is  also  misplaced  in 
the  Juvenile  Court.  It  is  bad  in  theory  because  the  court  is  in  reality  adjudi- 
cating the  rights  of  the  parents  to  the  child,  not  the  rights  of  the  child  itself; 
it  is  bad  in  practice  because  the  court  is  hampered  by  lack  of  jurisdiction  over 
all  the  domestic  relations.  The  judicial  function  should  be  given  to  a  Domestic 
Relations  Court  of  wide  powers. 

Thus  is  the  Juvenile  Court  weighed  and  found  superfluous,  and  its  powers 
divided  between  the  educational  system  and  a  greater  court.  The  division 
would  bring  about  a  harmonious  adjustment.  The  educational  system  would 
have  complete  control  of  every  child,  and  only  disputed  cases  would  be  brought 
into  court.  The  judge  would  have  full  powers  to  make  a  satisfactory  disposi- 
tion of  the  case.  To  this  analysis  and  its  deductions  it  would  be  difficult  to 
urge  any  substantial  objection.  Indeed,  the  only  source  of  wonderment  is 
that  it  has  not  been  advanced,  as  an  entire  program,  many  years  ago.  Prob- 
ably the  only  explanation  is  historical.  When  the  idea  that  we  were  mis- 
handling our  juvenile  delinquents  first  transcended  the  minds  of  sociologists 
and  found  lodgment  in  the  minds  of  laymen  and  humanitarian  lawyers,  the 
latter,  in  the  characteristic  American  way  of  attacking  cases  and  not  problems, 
looked  about  for  something  concrete.  The  criminal  court,  because  of  its  dra- 
matic position,  its  brutahty,  its  stigma,  and  the  odor  of  common-law  crimes 
clinging  to  it,  proved  to  be  the  first  guilty  victim.  There  was  no  other  court 
to  take  its  place  in  the  handling  of  juvenile  delinquency.  This  led  to  the 
estabhshment  of  a  separate  juvenile  court,  and  its  judge  was  appointed  custo- 
dian of  the  sacred  milk  of  human  kindness.  This  new  function  required  the 
aid  of  deputies  to  see  that  it  was  wisely  and  properly  dispensed,  and  so  arose 
the  system  of  official  probationers.  It  is  difficult  to  show  cause  why  this  purely 
historical  union  of  judge  and  probationer  should  not  be  dissolved. 

Professor  Roscoe  Pound  has  called  this  age  a  period  of  unification  of  the 
social  sciences.  In  advocating  the  articulation  of  the  educational  agencies 
and  the  concentration  in  one  court  of  all  matters  pertaining  to  the  family,  Mr. 
Eliot  has  read  aright  the  spirit  of  the  times.  And  inasmuch  as  the  subject  dealt 
with  is  one  that  vitally  affects  the  future  citizenship,  —  for  even  the  most  cyni- 
cal Italian  criminologists  agree  that  the  juvenile  can,  in  part,  be  molded 
anew,  —  his  book  adds  importance  to  wisdom.    It  is  a  valuable  contribution. 

H.   B.   E. 


Year  Books  of  Edward  II;  Vol.  VI,  4  Edward  II,  a.d.  1310-1311.  Edited 
for  the  Selden  Society  by  G.  J.  Turner.  London:  Bernard  Quaritch. 
1914.    pp.  cii,  228. 

After  an  interval  the  Selden  Society  returns  to  the  Years  of  Edward  II. 
This  volume  (being  three  years  delayed  in  publication,  for  it  is  the  volume 
for  191 1)  carries  us  a  half-year  farther  on  the  slow  journey  through  the  reign. 
The  text  of  the  Selden  Society's  publications  has  long  since  come  to  seem 
less  important  than  the  introductions.  So  long  as  the  introduction  was 
Maitland's  this  was  natural;  and  since  his  death  the  tradition  continues  in 
existence. 

Mr.  Turner,  who  carried  the  last  volume  of  Maitland's  work  through  the 
press,  here  undertakes  the  entire  labor  of  editing.  The  text  appears  to  be  care- 
fully formed  by  a  collation  of  the  manuscripts,  the  apparatus  is  ample,  and  the . 
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translation  accurate  and  readable.  These  good  qualities  we  have  been  accus- 
tomed to  find  in  "Maitland's  Year  Books." 

In  this  volume,  Mr.  Turner,  as  we  might  have  expected,  makes  an  especially 
careful  study  of  the  various  extant  manuscripts.  In  particular,  he  compares 
the  manuscripts  of  the  first  few  years  of  the  reign  for  the  purpose  of  discovering 
their  mutual  relations  and  the  identity  or  otherwise  of  their  originals.  This 
comparison  is  carried  out  in  the  minutest  detail,  with  patience  and  authority; 
and  doubtless  Mr.  Turner's  conclusions  are  well  warranted.  Future  commen- 
tators on  the  early  Year  Books  will  not  need  again  to  repeat  his  laborious  work. 

The  principal  part  of  Mr.  Turner's  introduction  is  an  attempt  to  establish 
what  he  calls  the  "pamphlet  theory"  of  the  origin  of  the  Year  Books.  He 
takes  up,  first,  the  old  question,  whether  there  were,  as  Plowden  and  Bacon 
and  Coke  say,  official  reporters  who  reported  the  cases  now  in  the  Year  Books. 
His  chief  argument  in  favor  of  the  old  story  is  that  "we  can  scarcely  reject  it 
as  worthless"  when  we  find  it  "accepted  by  Coke  as  well  as  by  Bacon,"  though, 
as  he  admits,  Coke  and  Bacon  accepted  it,  a  generation  later,  on  Plowden's 
assertion,  —  an  argument  which  will  not  approve  itself  to  most  lawyers  to-day. 

As  to  the  "pamphlet  theory"  itself,  Mr.  Turner  makes  out  a  fairly  strong 
case  for  his  theory  that  the  reports  were  issued  term  by  term,  then  gathered 
together  by  years,  and  finally,  after  the  immediate  value  of  the  reports  as  pic- 
tures of  living  law  had  passed,  were  collected  and  copied  by  reigns  by  the  few 
persons  who  as  profound  students  of  law  cared  to  know  the  doctrines  of  the 
past.  This  theory  seems  compatible  with  any  of  the  theories  as  to  the  origin 
of  the  Year  Books  which  have  heretofore  been  suggested. 

We  thank  Mr.  Turner  for  an  interesting  and  valuable  addition  to  the  Year 
Book  series.  j.  h.  b. 


Select  Bills  in  Eyre,  a.d.  i  292-1333.  Edited  for  the  Selden  Society  by 
William  Craddock  Bolland.  London:  Bernard  Quaritch.  1914.  pp. 
Ixiii,  174. 

In  the  second  volume  of  his  Eyre  of  Kent,  6  &  7  Edward  II,  Mr.  Bolland 
discussed  the  nature  of  Bills  in  Eyre.  The  subject  is  one  not  merely  of  historic 
interest,  but  of  present  value  as  shedding  light  upon  the  problem  of  simplicity 
and  informality  in  pleading.  In  this  new  voliune  Mr.  Bolland  returns  to  the 
subject,  and  prints  a  most  excellent  collection  of  bills,  accompanied  by  the 
extract  from  the  Eyre  roll,  and  followed  by  a  valuable  glossary. 

The  bills  were  concerned  with  abuses  of  all  sorts:  non-payment  of  debts, 
breaches  of  contract,  trespass,  imprisonments,  abductions,  conspiracies,  and 
miscellaneous  wrongs.  Pecuniary  damages  are  sought,  but  injunctions  also 
are  requested.  In  fact,  the  Eyre  seems  to  have  constituted  an  embryonic  court 
of  equity.  "The  Justices  in  Eyre  were  more  amply  clothed  with  the  King's 
persona  than  ever  was  a  Chief  Justice  sitting  in  King's  Bench.  All  that  the 
King  could  do  to  right  wrong  his  Justices  in  Eyre  could  do"  (p.  xvi.).  The 
editor  concludes,  therefore,  that  the  Bills  in  Eyre  were  prayers  addressed  to  the 
extra-legal  discretion  of  the  Justices,  who  could  thus  remedy  abuses  that  could 
not  be  reached  by  the  common  law.  The  introduction  contains  an  interesting 
summary  of  the  proceedings.  For  students  of  the  social  and  economic  his- 
tory of  the  times,  these  bills  are  valuable  authority. 

In  his  introduction  Mr.  Bolland  also  considers  the  derivation  of  the  word 
"bill,"  which  he  believes  to  be  a  shortened  form  of  libellus,  a  document;  and 
discourses  briefly  on  the  delivery  of  Bills  in  Eyre,  of  failure  to  prosecute,  of 
the  indorsement  on  the  bills,  and  of  the  French  of  the  bills. 

The  volume  confirms  the  opinion  that  Mr.  Bolland  is  a  worthy  successor  of 
Maitland  in  the  study  of  medieval  legal  documents.  j.  h.  b. 


-    BOOK  REVIEWS  443 

Compiled  Statutes  of  the  United  States,  1913.  Compiled  by  John  A. 
Mallory.  St.  Paul:  West  Publishing  Company.  1914.  In  five  volumes, 
pp.  ciii,  5686. 

This  work,  like  the  Compiled  Statutes  of  the  United  States,  1901,  takes  as 
its  main  structure  the  Revised  Statutes  of  1874.  Following  closely  the  head- 
ings of  the  titles,  chapters,  and  sections  in  that  revision,  the  compiler  has 
inserted  in  their  appropriate  places,  so  far  as  this  was  possible  without  chang- 
ing the  wording  of  the  statutes,  all  subsequent  enactments.  Provisions  re- 
lating to  new  subjects  of  legislation  have  necessarily  been  placed  under  new 
titles,  and  chapters  made  to  accord  with  the  general  scheme  of  the  original 
structure.  The  new  compilation  thus  formed  contains  all  the  laws,  general  and 
permanent  in  their  nature,  in  force  December  31,  1913.  In  harmony  with  its 
character  as  a  work  for  convenient  reference,  all  provisions  which  are  local, 
special,  temporary,  or  obsolete  are  omitted  from  this  compilation,  and  all 
amendments  are,  so  far  as  possible,  incorporated  into  the  text  of  the  original 
acts.  Copious  annotations  under  the  various  sections,  however,  explain  such 
omissions  and  either  indicate  the  purport  of  the  omitted  language  or  refer  to 
the  provisions  themselves  in  the  Statutes  at  Large,  Cross  references  to  re- 
lated, similar,  or  conflicting  provisions  are  also  of  value  in  following  the  course 
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INTERESTS   OF  PERSONALITY 

[Concltided] 
5.    Honor:  Reputation  ^^ 

T  X /"HAT  might  be  called  inviolability  of  the  spiritual  person  is 
^^  of  no  less  importance,  although  much  more  diJficult  to 
secure  legally.  Men  will  fight  in  defense  of  their  honor  no  less 
than  in  defense  of  their  physical  persons.  Hence  the  most 
elementary  of  social  interests,  the  interest  in  general  security, 
demands  that  the  one  individual  interest  be  secured  no  less  than 
the  other  and  for  much  the  same  reasons.  The  exaggerated  im- 
portance of  individual  honor  in  primitive  and  in  pioneer  society 
illustrates  this.  In  a  condition  of  feeble  law  adequate  securing 
of  this  interest,  which  is  difficult  to  secure  through  law  under  any 
circumstances,  is  quite  impossible,  and  the  insistence  of  the  indi- 
vidual on  protecting  and  vindicating  it  for  himself  becomes  a 
serious  menace  to  the  peace  and  order  of  society. 

In  determining  the  nature  and  extent  of  the  individual  interest 
in  honor  it  is  important  to  distinguish  this  interest  from  the  in- 
dividual interest  in  reputation  as  a  part  of  one's  substance  or,  in 

'°  Westermarck,  Origin  and  Development  of  the  Moral  Ideas,  ch.  32;  Post,  Eth- 
nologische  Jurisprudenz,  II,  §§  17,  103;  Binding,  Die  Ehie  und  ihre  Verletzbarkeit; 
Hess,  Die  Ehre  und  die  Beleidigung;  Eiselen,  Wesen  und  Wert  der  Ehre;  Sandoz, 
De  la  protection  du  point  d'honneur;  Bosc,  Essai  sur  les  616ments  constitutifs  du  d61it 
civil,  206  ff.;  Bower,  Code  of  Actionable  Defamation,  app.  iii.  I  am  indebted  to 
Professor  E.  R.  Thayer  for  many  suggestions  in  connection  with  this  section. 
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other  words,  as  an  asset.  Lord  Holt,  in  an  action  for  malicious 
prosecution,  said  that  one  might  maintain  such  an  action  for  any 
of  three  sorts  of  damage:  (i)  "damage  to  the  fame,  if  the  matter 
whereby  he  is  accused  be  scandalous '';  (2)  injury  to  his  person 
by  imprisonment;  and  (3)  injury  to  his  property  by  putting  him 
to  cost  and  expense  imlawfullyJ^  The  second  is  obviously  an  in- 
fringement of  an  interest  of  personality.  The  first  may  involve 
personality  or  substance,  or  both.  It  has  been  argued,  however, 
that  only  the  latter  is  involved.    Thus  Bower  says: 

"It  may  be  granted  that  reputation  in  many  respects  differs  from 
other  forms  of  property  and  connotes  certain  ideas  involved  in  the 
notion  of  *  person'  or  *  personality,'  for  .  .  .  it  is  certainly  a  very 
special  and  strictly  personal  type  of  asset:  it  has  some  analogies,  no 
doubt,  to  the  right  of  the  individual  to  his  life,  his  limbs,  or  his  liberty, 
which  are  all  only  *  property'  in  a  somewhat  metaphorical  sense.  .  .  . 
In  so  far,  however,  as  individual  honor,  dignity,  character,  and  reputa- 
tion are  recognized  by  the  law  as  proper  subjects  of  its  protection  and 
as  being  such  that  any  injury  thereto  entitles  the  aggrieved  party  to 
the  same  forms  of  legal  redress  as  the  invasion  of  property  strictly  so 
called,  it  is  permissible  to  consider  these  rights  as  assets,  though  assets 
of  a  somewhat  peculiar  description."  ^^ 

As  to  the  proposition  that  the  mode  of  legal  redress  for  infringe- 
ment of  the  right  of  reputation  is  the  same  as  that  employed  for 
infringement  of  rights  of  property,  it  is  enough  to  say  that  exactly 
the  same  mode  of  redress,  —  namely,  an  action  on  the  case  for 
damages,  —  is  employed  for  any  infringement  of  the  right  of  physi- 
cal or  corporal  integrity  by  an  indirect  injury.  The  point  must 
be,  therefore,  that  the  interest,  so  far  as  the  law  recognizes  it  as  a 
proper  subject  for  protection,  is  essentially  one  of  substance.  Our 
law  of  defamation,  a  somewhat  haphazard  growth,  representing 
the  needs  and  the  ideas  of  more  than  one  time,  does  not  admit  of 
any  rigorous  analytical  treatment.  Historically  it  is  quite  false 
to  treat  the  subject  from  the  standpoint  of  a  securing  of  interests 
of  substance  only.    Analytically,  if  one  takes  the  law  as  it  is,  much 

'^  Savill  V.  Roberts,  12  Mod.  208  (1692). 

"  Code  of  Actionable  Defamation,  275-276.  Cf.  the  Oriental's  view  of  the  English- 
man: "Is  a  man  sad?  Give  him  money,  say  the  Sahibs.  Is  he  dishonored?  Give 
him  money,  say  the  Sahibs.  Hath  he  a  wrong  upon  his  head?  Give  him  money,  say 
the  Sahibs."  Kiplmg,  Dray  Wara  Tow  Dee,  In  Black  and  White  (Outward  Bound 
ed.),  4. 
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of  it  is  consistent  with  Bower's  theory,  though,  as  will  be  seen 
presently,  if  we  accept  his  view,  there  are  logical  anomalies  from 
the  standpoint  of  such  a  theory  which  proceed  from  recognition 
that  an  interest  of  personality  is  involved.  The  law  of  the  non- 
EngHsh-speaking  world  recognizes  an  interest  in  honor  as  an  in- 
terest of  personaHty.  Moreover,  one's  claim  to  a  social  and 
spiritual  life  is  as  clear  as  his  claim  to  physical  Hfe.  The  respect 
of  his  fellows  may  be  an  asset,  as  his  power  to  labor  may  be  an 
asset.  But  in  each  case  the  highest  and  most  real  value  may  attach 
to  the  integrity  of  the  spiritual  person  rather  than  to  the  power 
of  economic  employment.  This  may  be  true  especially  of  economic 
employment  of  the  confidence  and  regard  of  one's  fellows.  If 
securing  the  individual  in  his  interest  in  maintaining  his  dignity 
and  his  honor,  as  parts  of  his  personality  quite  as  dear  to  him  as 
the  integrity  of  his  skin,  is  dependent  on  the  possibility  of  pecuni- 
ary assessment,  it  must  be  because  of  some  inherent  difficulty  in 
securing  such  an  interest  legally,  and  not  because  the  interest  itself 
is  essentially  one  of  substance.  If  the  two  interests  are  closely 
connected,  it  is  the  more  necessary  to  insist  that  they  are  funda- 
mentally distinct.  On  the  one  hand  there  is  the  claim  of  the  in- 
dividual to  be  secured  in  his  dignity  and  honor  as  part  of  his  per- 
sonaHty in  a  world  in  which  one  must  live  in  society  among  his 
fellow  men.  On  the  other  hand  there  is  the  claim  to  be  secured  in 
his  reputation  as  a  part  of  his  substance,  in  that  in  a  world  in  which 
credit  plays  so  large  a  part  the  confidence  and  esteem  of  one's 
fellow  men  may  be  a  valuable  asset. 

Many  problems  turn  on  the  nature  of  the  interest  secured. 
Thus  a  juristic  person  can  have  interests  of  substance  only.  Hence 
defamation  of  a  juristic  person  is  only  cognizable  so  far  as  the 
reputation  of  the  association  is  an  asset  and  is  injuriously  affected 
as  such.^^  Again,  the  much  discussed  question  of  use  of  the  name 
of  an  actual  person  in  fiction  requires  similar  distinctions.  It  may 
be,  as  in  the  well-known  case  of  "Cape  Cod  Folks"  in  its  original 
form,  that  actual  individuals  are  so  described  by  their  own  names 
or  by  what  are  substantially  their  own  names  as  to  be  made  ridic- 
ulous to  their  neighbors  and  subjected  to  contempt  and  humilia- 
tion. Here  the  interest  of  honor  is  involved.  On  the  other  hand 
it  may  be  that  the  claim  amounts  to  no  more  than  one  of  prop- 
^3  Oram  v.  Hutt,  [1913]  i  Ch.  259. 
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erty  in  the  name,  which  its  bearer  seeks  to  hold  inviolate  from 
any  use  by  authors,  even  though  no  reference  to  him  personally 
is  made  or  suggested.  As  no  such  interest  of  substance,  where  the 
name  has  no  value  as  property,  is  recognized,  the  claim  ought  to 
fail.  Between  the  two  are  cases  where  the  interest  is  one  of  per- 
sonality analogous  to  that  secured  by  the  so-called  right  of  privacy. 
A  sensitive  person  may  be  disturbed  mentally  because  he  chances 
to  have  the  same  name  as  a  character  in  a  popular  novel.  But  he 
might  chance  to  have  the  same  name  as  a  murderer  or  as  a  notori- 
ous criminal  and  might  be  annoyed  by  the  '^chafing"  to  which 
the  coincidence  subjected  him.  As  has  been  seen  in  another  con- 
nection, the  law  cannot  be  asked  to  protect  sensitiveness  to  this 
extent. ^^  One  may  have  an  odd  or  unusual  name  and  so  the 
coincidence  may  be  striking.  But  there  are  obvious  interests  of 
great  weight  to  be  balanced  against  the  individual  interest  here, 
and  these,  along  with  difficulties  involved  in  the  attempt  to  secure 
it  by  law,  are  decisive.  Such  cases,  therefore,  must  come  on  the 
one  side  to  an  interest  in  substance,  —  and  it  is  obvious  that  prop- 
erty in  the  name  cannot  be  asserted  in  these  cases,  —  or  on  the 
other  side  to  infringement  of  an  interest  of  honor  by  the  humiUa- 
tion  of  direct  personal  reference  or  obvious  description  of  the 
individual. ^^  Another  point  which  requires  the  same  distinction 
is  the  common-law  doctrine  as  to  publication,  that  is,  the  require- 
ment that  the  defamatory  matter  be  uttered  or  made  known  to 
some  person  other  than  the  one  defamed.  As  Bower  says  justly, 
this  is  "a  corollary  from  the  notion  of  reputation  as  prop- 
erty. .  .  ."  ^^  Hence  in  the  Roman  law  and  in  the  law  of  continental 

'*  Compare  the  case  of  defamation  of  the  dead.  "Damages  will  be  given  a  man 
who  is  calimaniated  in  his  lifetime  because  he  may  he  hurt  in  his  worldly  interests.  .  .  . 
But  the  law  does  not  regard  that  mieasiness  which  a  man  feels  in  having  his  ancestor 
calumniated.  That  is  too  nice.  ...  If  a  man  could  say  nothing  against  a  character 
but  which  he  could  prove,  history  could  not  be  written."  BosweU,  Life  of  Dr.  John- 
son (Birrell's  ed.),  IV,  25-26,  quoted  by  Bower,  Code  of  Actionable  Defamation, 
282.  When  the  group  of  kindred  were  a  recognized  unit  whose  interests  the  law  en- 
deavored to  secure,  such  a  question  might  have  been  looked  at  otherwise.  The 
honor  of  the  kindred  as  a  group  might  be  involved.  Now  that  the  individual  is  the 
imit,  the  only  interest  is  one  in  the  mental  comfort  of  the  individual,  which  is  ob- 
viously outweighed  by  the  social  interest  in  the  free  writing  of  history. 

'^  See  Smith,  Jones  v.  Hulton,  Three  Conflicting  Judicial  Views  as  to  a  Question 
of  Defamation,  60  Univ.  of  Pa.  Law  Rev.  365,  461,  especially  the  French  case  in 
the  appendix,  479. 

"  Code  of  Actionable  Defamation,  294. 
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Europe,  where  the  interest  in  honor,  as  an  interest  of  personaHty, 
is  regarded  as  well  as  the  interest  of  substance,  the  requirement  of 
publication  does  not  obtain."^^  This  is  true  also  in  Scotland,  where 
the  Roman  view  is  followed J^  That  attempts  to  deal  with  this 
whole  matter  on  the  sole  basis  of  an  interest  of  substance  err  in 
omitting  an  important  element  is  suggested  by  the  struggle  of 
courts  to  find  publication  in  cases  which  obviously  call  for  relief 
yet  do  not  involve  publication  except  in  a  strained  sense. ^^ 

How  far  has  the  interest  in  honor,  as  an  interest  of  personaHty, 
been  recognized  by  legal  systems  in  the  past?  How  has  legal 
recognition  of  this  interest  developed?  Primitive  law,  it  will  be 
remembered,  treated  all  injuries  to  personality  as  injuries  to  the 
honor  of  the  person  injured.  In  other  words,  the  only,  or  at  least 
the  chief,  individual  interest  which  it  recognized  was  the  interest 
of  the  freeman  in  his  honor.  Even  property  interests  were  treated 
from  this  standpoint  in  early  law.  For  example,  in  the  Roman 
law  originally,  an  injury  to  another's  slave,  if  actionable,  was  ac- 
tionable on  the  groimd  of  insult  to  the  owner. ^^  Systematic 
liability  for  injury  to  property  as  such  came  into  the  Roman  law 
in  the  third  century  B.C.  The  primitive  tendency  was  to  treat 
all  wrongs  as  injuries  to  personality,  and  all  injuries  to  personaHty 
as  insult.  As  has  been  seen,  iniuria,  which  originally  means 
"insult,''  was  used  in  Roman  law  to  designate  aU  infringements 
of  the  interest  of  personaHty.  But  as  they  distinguished  the 
interests  involved,  jurists  came  to  recognize  three  different  forms 
or  types  of  iniuria.  Those  of  the  first  t3^e  were  called  real  in- 
juries, that  is,  injuries  to  the  physical  person.  Here,  although 
the  interest  was  originally  regarded  as  one  of  honor,  the  law  soon 
came  to  see  that  in  truth  it  was  an  interest  in  body  and  Hfe,  in 
other  words,  an  interest  in  the  physical  person.  For  such  injuries 
the  Roman  law  finally  provided  a  pecuniary  recompense  to  be 
fixed  by  the  tribimal  in  view  of  the  character  of  the  injury  and  of 
the  circumstances  of  the  case,  or  in  the  older  civil  law  of  modem 
Europe  honorable  amends  in  the  form  of  such  apology  as  the 

''  Gaius,  III,  §  220;  Dig.  XL VII,  10,  5,  §  9.    See  references  in  n,  70,  supra. 

'*  Bower,  Code  of  Actionable  Defamation,  463. 

'^  Delacroix  v.  Thevenot,  2  Starkie  63  (181 7);  Seip  v.  Deshler,  170  Pa.  334,  32 
Atl.  1032  (1895);  Fonville  v.  McNease,  Dudley  Law  (S.  C.)  303  (1838);  Schmuck  v. 
Hill,  2  Neb.  Unoff.  79  (1901). 

*o  Dig.  XLVII,  10,  15,  §  35. 
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tribunal  might  require.  Injuries  of  a  second  type  are  called  sym- 
bolic injuries,  that  is,  injuries  to  the  honor  or,  as  the  Roman  books 
said,  to  the  dignity  of  the  person.  Examples  of  symbolic  injuries 
are  insulting  words  addressed  to  the  person,  insulting  gestures,  and 
the  like.  Here  the  injury  is  to  the  feelings  of  the  complainant  and 
the  interest  is  an  interest  in  his  honor.  In  these  cases  the  remedy 
might  be  a  sum  of  money  assessed  by  the  tribunal  as  before,  or 
in  the  older  law  of  modern  Europe  it  might  be  honorable  amends. 
Injuries  of  the  third  type  were  called  pecuniary  injuries,  that  is, 
injuries  to  reputation,  to  credit,  to  social  or  business  standing. 
Here  there  is  injury  to  an  interest  of  substance.  In  this  case  the 
remedy  is  reparation  of  the  damage  by  such  a  sum  of  money  as 
will  compensate  the  person  injured.^^ 

In  the  new  German  code  the  matter  is  made  very  clear.  Follow- 
ing the  Roman  law,  the  code  requires  intent  to  injure  in  the  case 
of  symboHc  injuries.  Where  the  injury  is  purely  to  the  honor  of 
the  person  there  must  be  an  intentional  insult  or  intentional  def- 
amation. Here  the  remedy  is  a  sum  of  money  fixed  in  view  of  all 
the  circimastances  as  in  Roman  law  or  publication  of  the  judgment 
at  cost  of  the  wrongdoer.^^  But  if  an  untrue  statement  is  made 
which  is  likely  to  injure  the  credit  of  the  complainant  or  to  injure 
his  earning  power,  the  German  code  makes  the  person  who  utters 
the  defamatory  statement  liable  at  his  peril  for  what  he  might  have 
discovered  by  the  exercise  of  diUgence.  In  such  a  case,  however, 
the  only  remedy  is  reparation  for  the  actual  pecimiary  loss.^ 
Thus  the  code  recognizes  that  in  this  case  the  interest  secured  is  an 
interest  of  substance,  while  in  the  former  case  it  is  an  interest  of 
personaHty.  In  truth  our  own  law  subconsciously  recognizes  some- 
thing very  like  this  in  providing  for  punitive  damages  where  there 
is  a  wanton  wrong  and  limiting  liabiHty  to  actual  damages  in 
other  cases.  One  should  compare  also  the  rule  in  slander  requiring 
special  damage,  which  amounts  to  requirement  of  injury  to  an 
interest  of  substance,  except  where  the  defamatory  matter  affected 
interests  of  substance  on  its  face  or  contained  a  charge  of  crime 
involving  corporal  punishment  by  way  of  penalty  and  so  endan- 

81  Salkowski,  Institutionen  des  romischen  Rechts,  §  154;   De  Villiers,  The  Roman 
and  Roman  Dutch  Law  of  Injuries,  24. 

82  German  Penal  Code,  §  188;  Schuster,  German  Civil  Law,  §  288. 
»  Schuster,  German  Civil  Law,  §  288. 
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gered  liberty  and  infringed  an  interest  of  personality  in  the  days  of 
hearsay  presentments  by  grand  juries.^"* 

Next  we  may  ask,  How  far  is  this  interest,  as  one  of  personality, 
protected  by  law  to-day?  The  extent  of  protection  in  the  law  of 
continental  Europe  has  been  indicated  already.  In  our  law  the 
exigencies  of  the  remedy  and  of  the  mode  of  trial  have  imposed 
certain  restrictions,  so  that  except  as  the  interest  in  honor  is  pro- 
tected by  what  have  been  called  "parasitic''  damages,  it  is  for 
the  most  part  regarded  as  one  of  substance  only.  But  those  who 
argue  that  the  common  law  always  treats  reputation  as  an  asset 
are  compelled  to  recognize  certain  cases  in  which  the  law  does  not 
follow  out  the  theory  consistently.  For  example,  in  case  of  a  wan- 
ton, intentional  wrong  the  plaintiff  may  recover  punitive  damages 
in  almost  all  jurisdictions.  In  this  way  juries  are  enabled  to  deal 
with  cases  of  infringement  of  the  interest  of  personahty  where 
actual  damages,  appropriate  only  to  infringements  of  interests 
of  substance,  would  afford  no  security.  Another  case,  regarded  by 
Mr.  Bower  as  an  anomaly,  he  states  thus: 

"In  cases  where  there  is  no  plea  of  defeasible  immunity,  and  where, 
consequently,  it  is  not  material  for  the  purpose  of  establishing  such  plea, 
or  rather  for  the  purpose  of  negativing  any  case  of  malice  set  up  by  the 
plaintiff,  to  prove  good  faith  on  the  part  of  the  defendant,  such  proof 
will  nevertheless  justify  a  mitigation  of  the  penalty  which  would  other- 
wise be  inflicted  on  the  defendant,  and  this,  of  course,  involves  a  di- 
minution of  the  compensation  to  be  awarded  as  the  value  of  the  plaintiff's 
reputation."  ^ 

From  the  standpoint  of  reputation  as  an  asset,  as  Mr.  Bower 
says,  the  foregoing  rules  are  "strictly  speaking  illogical."  The 
second  seems  to  result  from  an  idea  that  the  damages  here  are  a 
punishment.     Indeed  a  penalty  inflicted  on  the  wrongdoer  may 

^  See  the  old  refinements  on  this  point  in  Bacon,  Abridgment,  Slander,  B.  Where 
the  words  import  a  contagious  disease  and  so  affect  social  relations  or  are  prejudicial 
to  one  in  his  office  or  calUng,  interests  of  substance  are  involved  on  the  face  of  the 
defamatory  statements. 

^  Bower,  Actionable  Defamation,  285.  Mr.  Bower  states  as  a  third  "anomaly" 
that  "in  support  of  a  plea  of  justification  the  defendant  may  give  evidence  of  facts 
tending  to  show  not  merely  that  the  plaintiff  in  fact  had  no  reputation  to  lose,  but  that 
his  conduct  has  been  such  that  he  ought  to  have  had  none."  Id.,  284.  If  this  is  a 
sound  statement  of  the  law,  the  result  is  out  of  accord  with  the  theory  of  reputation 
as  property  only.  But  it  seems  without  warrant  in  the  authorities.  Thompson  v. 
Nye,  16  Q.  B.  175,  180  (1850).    See  Wigmore,  Evidence,  I,  §§  79,  280. 
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well  be  the  only  practicable  mode  of  vindicating  the  interests  of 
personality  of  the  wronged.  The  law  of  continental  Europe  pro- 
ceeds chiefly  in  this  way,  although  history  has  played  a  large  part 
in  the  result,  since  the  Roman  actions  ex  delicto  were  penal.  ^^ 
It  is  possible  that  the  second  of  the  two  supposedly  anomalous 
cases  may  rest  also  upon  a  social  interest  that  cranks  and  zealots 
speak  their  minds  freely.  But  the  latter  explanation  is  hardly 
consistent  with  the  doctrine  of  reputation  as  property,  since  it 
allows  private  property  to  be  destroyed  without  compensation 
to  effect  a  remote  and  conjectural  public  good. 

Two  points  seem  open  to  criticism  in  the  treatment  of  defama- 
tion in  the  common  law.  One  is  the  attempt  to  reach  a  definite 
measure  of  actual  money  compensation  where  the  injury  is  purely 
to  the  honor  or  dignity  of  the  person  injured,*  on  the  theory  that 
even  here  the  interest  secured  must  be  treated  as  one  of  substance. 
In  these  cases  the  jurisdictions  which  do  not  permit  punitive  dam- 
ages, but  purport  to  require  a  limitation  of  recovery  to  actual 
damages,^^  attempt  the  impossible;  and  it  may  be  questioned 
whether  the  common  law  does  not  in  like  manner  attempt  the  im- 
possible when  it  attempts  an  assessment  of  actual  damages  for 
mental  anguish,  mental  suffering,  and  the  like.  As  has  been  said, 
actual  compensation  in  money  is  possible  only  where  the  injury  is 
to  an  interest  of  substance.  The  attempt  in  our  law  to  reach  an 
absolute  measure  of  damages  in  these  cases  grows  out  of  the  exi- 
gencies of  trial  by  jury,  and  the  margin  of  discretion  in  the  jury 
in  assessing  damages  in  such  cases  hides  the  breakdown  of  the 
academic  rules  as  to  the  measure  of  damage  which  are  laid  down  in 
the  charge  of  the  court.  The  other  point  in  which  our  law  is  open 
to  criticism,  —  namely,  our  failure  to  extend  preventive  remedies 
to  secure  interests  of  personality,  —  has  been  discussed  elsewhere.^* 
It  should  be  said,  however,  that  practical  considerations  and  the 
necessity  of  taking  account  of  other  interests  make  it  pecuharly 
difl&cult  to  give  adequate  security  to  the  individual  interest  in 
honor.  So  far  as  feelings  and  mental  comfort  are  involved,  all  that 
has  been  said  heretofore  applies  fully. ^^   In  addition,  very  important 

"  Liszt,  Deutsches  Strafrecht,  ii  ed.,  §§  95  ff. 

'^  Massachusetts,  Michigan,  New  Hampshire,  Colorado,  Nebraska,  Washington. 
See  Sedgwick,  Damages,  9  ed.,  I,  §  358. 
**  See  supra,  p.  362,  particularly  n.  62. 
«•  See  supra,  pp.  362-365. 
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social  interests  in  free  speech,  free  criticism,  and  free  confidential 
communication  have  to  be  weighed  against  the  individual  interest. 
These  social  interests  will  be  considered  in  another  connection. 

6.    Belief  and  Opinion  ^° 

As  an  individual  interest,  the  claim  of  the  individual  to  believe 
what  his  own  reason  and  conscience  dictate  and  approve,  and  to 
express  freely  the  opinions  involved  in  such  belief,  is  closely  con- 
nected with  the  interest  in  the  physical  person.  With  good  reason 
Spencer  deduces  it  as  a  sort  of  free  mental  motion  and  locomotion.^^ 
But  it  is  also  closely  connected  with  a  social  interest  in  free  belief 
and  free  expression  of  opinion  as  guarantees  of  political  efficiency 
and  instriunents  of  social  progress.  Except  as  interference  with 
free  belief  and  free  expression  of  opinion  takes  the  form  of  inter- 
ference with  freedom  of  the  physical  person,  it  is  probable  that  the 
social  interest  is  the  more  significant.  In  our  bills  of  rights,  how- 
ever, individual  free  speech  is  always  guaranteed,  as  an  individual 
natural  right. ^^  In  other  words,  we  have  been  accustomed  to  treat 
the  matter  from  the  standpoint  of  the  individual  interest.  Un- 
doubtedly there  is  such  an  interest,  and  there  is  the  same  social 
interest  in  securing  it  as  in  securing  other  individual  interests  of 
personaHty.  The  individual  will  fight  for  his  beliefs  no  less  than 
for  his  Hfe  and  limb  and  for  his  honor.  Hence  the  social  interest 
in  general  security  is  involved  in  any  interference  with  the  former 
as  well  as  in  interference  with  the  two  latter.  Moreover,  free  exer- 
cise of  one's  mental  and  spiritual  faculties  is  a  large  part  of  life. 
As  civilization  proceeds  it  may  become  the  largest  part.  No  one 
who  is  restrained  in  this  respect  may  be  said  to  five  a  full  moral 
and  social  life.  Thus  the  social  interest  in  the  moral  and  social 
life  of  the  individual  is  also  involved. 

Recognition  of  the  individual  interest  in  free  belief  and  opinion 
is  relatively  recent  both  in  law  and  in  morals.    Nor  is  this  interest 

^°  Pollock,  Essays  in  Jurisprudence  and  Ethics,  144-175;  Mill,  On  Liberty,  ch. 
2;   Stephen,  Liberty,  Equality,  Fraternity,  ch.  2. 

91  Justice,  §§73,  76. 

^  The  usual  form  is:  "Every  citizen  may  freely  speak,  write,  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that  right;  and  no  law  shall 
be  passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the  press."  N.  Y.  Const. 
(182 1),  art.  vii,  §  7. 
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ever3rwhere  recognized  by  public  opinion.  Press  reports  from  time 
to  time  remind  us  that  Mormon  elders  who  preach  nothing  but  the 
abstract  doctrines  of  their  faith  are  not  always  safe  in  every  part 
of  the  country.  Courts  are  frequently  called  upon  to  protect  new, 
queer,  or  out-of-the-way  sects  from  persecution  by  otherwise  law- 
abiding  conomimities.^^  Active  intolerance  of  rehgious,  economic, 
and  sociological  opinions  not  generally  held  by  the  commimity  is 
common  enough.  Lehrfreiheit  often  has  to  be  insisted  upon 
against  a  strong  popular  feeling.  But  this  feeling  may  have  an 
important  social  interest  behind  it.  For  the  individual  interest  in 
free  beHef  and  opinion  must  always  be  balanced  with  the  social 
interest  in  the  security  of  social  institutions  and  the  interest  of 
the  state  in  its  personality.  These  interests  may  or  may  seem  to 
require  repression  of  forms  of  belief  which  threaten  to  overturn 
vital  social  institutions  or  to  weaken  the  power  of  the  state.  In 
one  way  or  another,  moralists  generally  recognize  some  such 
qualification  of  the  so-called  natural  right  of  free  belief  and  free 
speech.®^ 

Historically,  much  that  appears  to  be  lack  of  recognition  of  the 
individual  interest  in  free  beHef  and  opinion  is  rather  an  over-in- 
sistence upon  the  coimtervailing  interest  of  the  state  in  its  per- 
sonality or  over-insistence  upon  the  social  interest  in  the  security 
of  some  particular  social  institution.  Almost  all  state  persecution 
so  called  and  most  ecclesiastical  persecution  is  to  be  explained  in 
this  way.^^  Moreover,  this  interest  extends  only  to  belief  and 
opinion.  When  belief  and  opinion  are  put  into  action,  limitations 
which  apply  to  other  action  may  well  apply.    For  example,  prose- 

^'  Commonwealth  v.  Amdt,  2  Wheeler  Crim.  Cas.  236  (Pa.)  (1802).  Cf.  In  re 
Frazee,  63  Mich.  396  (1886);  Figg  v.  Hanger,  4  Neb.  Unoff.  792  (1903);  Beatty  v. 
Gillbanks,  15  Cox  C.  C.  138  (1882). 

^  Spencer,  Justice,  §  79;  Paulsen,  Ethics  (Thilly's  trans.),  698  ff.;  Mill,  On 
Liberty,  ch.  2  (beginning).    See  Woolsey,  Political  Science,  I,  272-274. 

^^  For  recent  examples  see  the  federal  law  as  to  alien  anarchists.  Turner  v.  Wil- 
liams, 194  U.  S.  279  (1904);  also  the  Massachusetts  red-flag  law:  "No  red  or  black 
flag  and  no  banner,  ensign,  or  sign  having  upon  it  any  inscription  opposed  to  organ- 
ized government,  or  which  is  sacrilegious,  or  which  may  be  derogatory  to  public 
morals  shall  be  carried  in  parade  within  this  commonwealth."  Mass.  Acts  &  Re- 
solves, 1913,  ch.  678,  §  2.  See  Commonwealth  v.  Karvonen  (Mass.),  106  N.  E.  556 
(1914).  As  to  the  conditions  arising  from  the  considerable  alien  population  in  large 
cities  which  may  require  such  legislation,  see  Train,  Courts,  Criminals  and  the 
Camorra,  ch.  9. 
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cutions  of  polygamy  were  not  prosecutions  of  belief  or  opinion  as 
to  plural  marriage,  but  prosecutions  of  the  act  of  plural  marriage 
based  upon  a  social  interest  in  marriage  as  a  social  institution.^^ 
Again,  the  legal  system  ought  not  to  interfere  in  any  way  with  the 
views  of  persons  who  believe  in  healing  by  faith.  But  if  these  are 
carried  into  action  in  the  form  of  neglect  to  provide  for  proper 
assistance  to  dependents  or  neglect  to  report  contagious  diseases, 
a  countervailing  social  interest  in  proper  care  for  dependents  and 
in  the  general  health  as  a  part  of  the  general  safety  may  have  to 
be  considered  and  may  be  decisive.^^  A  similar  balancing  of  in- 
terests was  behind  the  distinction  which  the  books  used  to  make 
between  heresy  and  blasphemy.  ^^  The  former  has  to  do  solely 
wit,h  behef  and  opinion.  The  latter  may  be  a  manifestation 
of  the  former.  But  if  it  goes  further  and  actively  disturbs  the 
public  peace  or  shocks  the  moral  feelings  of  the  community,  social 
interests  must  be  weighed  over  against  the  individual  interest. 
The  foregoing  considerations  apply  also  to  political  opinion.  Under 
some  circumstances  the  interests  of  the  state  in  its  personality 
may  have  to  be  weighed  against  the  individual  interest  in  free 
political  belief  and  free  expression  thereof.  This  may  mean  that 
the  social  interest  in  the  free  development  of  the  individual  must 
be  weighed  with  the  social  interest  in  the  state  as  a  social  insti- 
tution. Where  men  live  congested  in  large  cities,  especially  where 
there  are  great  numbers  subjected  to  severe  economic  pressure 
who  are  more  or  less  ignorant  of  the  local  poHtical  institutions 
and  more  or  less  ignorant  of  the  language  in  which  the  law  is 
expressed,  the  danger  of  mobs,  which  are  controlled  by  suggestion, 
may  require  confining  of  free  expression  of  political  opinions  on 
certain  subjects  to  times  and  places  where  such  things  may  be 
discussed  without  grave  danger  of  violence  and  disorder. ^^ 

^  Reynolds  v.  United  States,  98  U.  S.  145  (1878);  Davis  v.  Beason,  133  U.  S.  S33 
(1890);  Wooley  V.  Watkins,  2  Idaho  555,  22  Pac.  102  (1889). 

^^  People  V.  Pierson,  176  N.  Y.  201,  68  N.  E.  243  (1903);  Reg.  v.  Downes,  13  Cox 
C.  C.  Ill  (1875).  A  good  discussion  of  this  matter  from  the  standpoint  of  ethics  may 
be  found  in  Pollock,  Essays  in  Jurisprudence  and  Ethics,  168-169. 

'*  State  V.  Chandler,  2  Har.  (Del.)  553  (1837);  Commonwealth  v.  Kneeland,  20 
Pick.  (Mass.)  206  (1838). 

"  Several  interests  may  enter  into  consideration  in  such  cases,  e.  g.,  the  social 
interest  in  general  security,  People  v.  Most,  171  N.  Y.  423,  64  N.  E.  175  (1902)  (pub- 
lications inciting  to  murder) ;  the  social  interest  in  security  and  good  order  in  public 
places,  Fitts  v.  Atlanta,  121  Ga.  567,  49  S.  E.  793  (1905)  (public  meeting  on  the 
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Probably  for  other  reasons,  to  be  considered  in  another  con- 
nection, it  is  impossible  to  deal  legally  with  belief,  which  is  an 
internal  matter,  so  long  as  it  is  not  manifested  externally.  As  the 
law  is  a  practical  institution,  it  can  deal  only  with  acting,  not  with 
subjective  states  in  and  of  themselves.  But  the  manifestations  of 
belief,  as,  for  instance,  in  the  case  of  poHtical  opinions  adverse  to 
the  right  of  the  federal  government  during  our  Civil  War  to 
coerce  the  states  in  rebellion,  may  so  affect  the  activities  of  the 
state  necessary  to  its  preservation  as  to  outweigh  the  individual  in- 
terest or  even  the  social  interest  in  free  behef  and  free  speech.^°° 

Roscoe  Pound. 
Harvard  Law  School. 

streets);  Anderson  v.  State,  69  Neb.  686,  96  N.  W.  149  (1903)  (distribution  of  hand- 
bills on  the  street;  in  this  case  the  social  interest  in  general  security  was  also  in- 
volved through  the  danger  from  fire  in  a  city);  Mashbum  v.  Bloomington,  32  111. 
App.  245  (1889)  (Salvation  Army);  Commonwealth  v.  Plaisted,  148  Mass.  375,  19 
N.  E.  224  (1889)  (Salvation  Army);  the  social  interest  in  general  morals.  State  v. 
McKee,  73  Conn.  18,  46  Atl.  409  (1900)  (paper  devoted  to  narration  of  crimes); 
State  V.  Van  Wye,  136  Mo.  227,  37  S.  W.  938  (1896)  (paper  devoted  to  scandal). 

100  Ex  parte  Vallandigham,  i  Wall.  (U.  S.)  243  (1863).     See  also  the  opinion  of 
Leavitt,  J.,  Trial  of  Vallandigham  (Cincinnati,  1883),  265  £f. 
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EX  PARTE  DIVORCE 

THE  term  ^^ ex  parte  divorce"  is  used  herein  to  designate  a  pro- 
ceeding in  which  the  libellee  is  not  domiciled  within  the  juris- 
diction, is  not  personally  served  with  process  within  the  state, 
and  does  not  appear  to  defend  against  the  libel.  It  is  not  used  to 
describe  a  divorce  rendered  upon  a  hearing  at  which,  although 
only  one  side  was  represented,  jurisdiction  over  the  hbellee  was 
obtained  by  virtue  of  his  residence,  or  by  personal  service  of 
process  upon  him  within  the  jurisdiction,  or  by  his  voluntary 
appearance  as  a  party  to  the  litigation.  The  subject  is  one  upon 
which  there  have  been  many  conflicting  ideas  and  a  considerable 
imcertainty  as  to  the  state  of  the  law.  Some  of  its  phases  have 
come  before  the  Supreme  Court  of  the  United  States,  and  so  far 
as  the  question  is  one  of  the  existence  and  effect  of  a  judgment, 
the  law  has  been  declared  in  several  cases.  But  the  decisions  of 
that  court  leave  a  very  broad  field  untouched,  because  of  the 
theory  that  a  divorce  is  not  necessarily  the  result  of  a  judicial 
proceeding.  It  is  the  purpose  of  this  article  to  attempt  to  show 
that  enough  has  already  been  decided  to  lead  logically  and  justly 
to  the  further  conclusion  that  all  ex  parte  divorces  are  invalid 
everywhere,  save  only  those  granted  in  the  state  having  exclusive 
jurisdiction  of  the  marital  status,  and  that  those  of  the  last  named 
class  are  valid  everywhere. 

Slowly,  but  in  one  of  the  late  cases  quite  definitely,  the  real 
subject  of  contention  has  appeared.  It  is  the  nature  and  attri- 
butes of  the  res  called  the  marital  status.  There  is  no  adequate  dis- 
cussion of  the  topic  in  the  earlier  cases,  and  the  law  relating  to  it 
has  developed  rather  by  chance,  as  from  time  to  time  some  point 
incident  to  the  subject  came  up  for  decision.  Unless  the  present 
sentiment  of  the  bar  throughout  the  country  is  greatly  at  fault, 
the  last  word  upon  the  subject  has  not  been  said.  The  best  that 
can  be  claimed  for  the  present  situation  is  that  the  status  of  an 
ex  parte  decree  of  divorce  is  somewhat  uncertain. 

Eight  years  ago  the  Supreme  Court  decided  the  case  of  Haddock 
v.  Haddock}    The  decision  was  generally  regarded  as  marking  a 

1  201  U.  S.  562  (1906). 
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wide  departure  from  the  earlier  authorities  upon  the  subject  of 
divorce  jurisdiction.  More  especially  it  appeared  to  many  to 
deny  the  rule  laid  down  in  Atherton  v.  Atherton  ^  five  years  before 
the  decision  of  the  Haddock  Case.  Roughly  speaking,  the  Atherton 
Case  seemed  to  give  some  countenance  to  the  idea  of  extra-territorial 
validity  for  an  ex  parte  decree  of  divorce,  when  jurisdiction  over  the 
res  was  debatable;  while  the  Haddock  Case,  upon  quite  similar 
facts,  denied  to  such  a  decree  the  protection  of  the  "full  faith  and 
credit"  clause  of  the  Constitution  of  the  United  States.^  It  estab- 
lished the  rule  that  the  mere  domicil  of  one  spouse  within  a  state 
is  not  sufficient  to  give  jurisdiction  so  as  to  make  a  decree  of 
divorce,  rendered  without  appearance  of  the  libellee  in  the  suit  or 
personal  service  upon  him  within  the  state,  a  judgment  within  the 
meaning  of  the  Constitution. 

Predictions  of  dire  results  to  follow  from  the  decision  were  not 
wanting.  They  were  in  the  first  instance  voiced  by  the  dissenting 
members  of  the  court.  Much  emphasis  was  laid  upon  the  idea  that 
many  innocent  persons  would  be  made  to  suffer  unjustly.  Children 
would  be  bastardized,  and  supposedly  lawful  relations  rendered 
meretricious.  And  on  the  other  hand  there  was  equally  earnest 
conmiendation  of  the  decision.  It  was  hailed  as  a  welcome  sign 
that  "the  divorce  evil"  was  no  longer  to  be  permitted  to  run 
rampant.  It  had  put  a  needed  check  upon  easy  divorce.  In  one 
thing  supporters  and  critics  agreed.  Both  assumed  that  the 
decision  was  to  have  a  far-reaching  effect.  It  was  the  consensus 
of  opinion  that,  either  for  good  or  for  ill,  a  great  landmark  in  our 
jurisprudence  had  been  set  up. 

It  was  not  long,  however,  before  it  appeared  that  the  decision 
was  not  as  drastic  as  it  at  first  seemed.  Its  mandate  was  not  a 
positive  conunand  to  the  several  states.  Instead  of  saying,  "thou 
shalt  not,"  it  merely  says,  "you  are  not  obliged  to."  The  ex  parte 
divorce  was  not  one  which  must  be  recognized  abroad,  but  if  it 
were  so  recognized,  no  one  could  complain.  The  states  might  recog- 
nize it  if  they  desired  to  do  so.  Accepting  this  method  of  continuing 
the  theretofore  general  practice,  and  recognizing  such  decrees  as 
matter  of  grace  though  not  of  right,  the  states  have  largely  nulli- 
fied the  decision.  At  least,  they  have  avoided  its  effect  in  many 
instances. 

«  i8i  U.  S.  155  (1901).  '  Art.  IV,  §  i. 
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In  a  few  states,  of  which  New  York  is  the  most  prominent  ex- 
ample, advantage  has  been  taken  of  the  power  declared  by  the 
decision,  in  some  degree.  It  has  been  used  to  prevent  the  circum- 
vention of  the  Hmited  divorce  laws  of  that  state.  As  a  practical 
proposition  it  is  true  that,  save  in  that  state  and  in  Pennsylvania 
and  the  Carolinas,  the  results  of  the  decision  have  been  incon- 
siderable. The  law  has  been  administered  almost  precisely  as  it 
was  before.  Considering  results  only,  and  not  the  mental  process 
by  which  the  results  were  arrived  at,  it  may  be  said  that  the  con- 
dition remains  exactly  as  it  was  eight  years  ago.  Courts  which 
before  recognized  a  large  class  of  foreign  divorces  because  of  a  belief 
that  such  course  was  made  obligatory  upon  them  by  the  Consti- 
tution, now  reach  the  same  result  because  of  the  opinion  that  sound 
public  policy  requires  it. 

The  reason  for  this  somewhat  unexpected  result  is  not  far  to 
seek.  It  has  followed  inevitably  from  the  announced  conclusion 
that  divorce  proceedings  are  not  necessarily  judicial.  Because  it 
took  this  view,  the  Supreme  Court  at  once  reached  the  limit  of  its 
power  in  these  cases.  Had  the  controversy  been  over  the  title  to  a 
horse,  the  court  both  could  and  would  have  gone  further.  It  would 
not  necessarily  have  stopped  with  the  decision  that  New  York  was 
not  bound  to  respect  the  Connecticut  decree,  unless  it  chose  to  do 
so.  The  decision  would  have  been  that  New  York  could  not  give 
the  decree  effect,  even  if  it  so  desired.  More  than  that,  it  would 
have  been  held,  if  the  question  had  arisen,  that  Connecticut  could 
not  treat  the  decree  as  valid.  A  man's  title  to  his  horse  is  protected 
by  the  Constitution  of  the  United  States,  but  his  title  to  his  marital 
rights  is  not. 

This  proposition  was  first  announced  by  the  Supreme  Court  in 
Maynard  v.  Hill.^  The  question  there  related  to  the  validity  of 
an  act  of  the  territorial  legislature  of  Oregon,  declaring  that  one 
Maynard  was  thereby  divorced  from  his  non-resident  wife.  The 
litigation  was  over  certain  lands  in  Washington  (formerly  a  part 
of  Oregon),  and  title  was  claimed  by  the  wife's  heirs,  upon  the 
ground  that  the  legislative  act  was  invalid.  The  question  of  the 
extra-territorial  effect  of  the  act  was  not  considered,  nor  was  any- 
thing said  as  to  whether  the  decision  was  to  be  confined  to  persons 

*  125  U.  S.  190  (1888).  From  this  conclusion  Justices  Matthews  and  Gray  dis- 
sented. * 
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and  rights  within  the  territory.  The  holding  was  that  it  was  within 
the  power  of  the  legislative  body  to  grant  the  divorce,  and  that  the 
wife's  future  rights  in  these  lands  were  thus  ended. 

The  decision  is  not  questioned  by  the  majority  of  the  court  in 
the  Haddock  Case.  Limiting  the  effect  of  the  act  to  the  state  where 
it  was  passed,  the  soundness  of  the  proposition  is  declared  to  be 
beyond  question.  If  this  had  been  thought  to  be  a  vital  point  in 
the  Haddock  Case,  it  may  fairly  be  assumed  that  the  doctrine  of 
the  Maynard  Case  would  have  been  thoroughly  reexamined.  But 
this  point  was  not  deemed  to  be  in  issue  in  the  later  case.  If  the 
true  limitation  of  the  Maynard  Case  was  correctly  stated  in  the 
majority  opinion  in  the  Haddock  Case,  there  was  no  occasion  to 
consider  further  the  Maynard  Case.  It  did  not  apply.  If,  on  the 
other  hand,  the  minority  in  the  Haddock  Case  were  right,  and  the 
Maynard  Case  means  that  a  legislative  divorce  should  be  given 
effect  generally  and  not  merely  locally,  then,  as  they  say,  the  case 
is  an  authority  for  their  position.  If  divorce  were  a  proper  subject 
for  legislative  action  in  the  specific  instance,  the  legislature  might 
delegate  the  function  to  its  agency,  upon  the  same  principle  that 
it  delegates  its  rate-making  power.  If  the  ex  parte  legislative  di- 
vorce were  valid  extra-territorially,  equally  so  would  be  the  ex 
parte  divorce  granted  by  the  duly  authorized  legislative  agency. 

It  is  to  be  regretted  that  the  majority  did  not  discuss  the  ques- 
tion whether,  in  view  of  their  decision  as  to  the  nature  of  the 
marital  status,  —  the  res  which  was  the  subject  of  litigation,  —  it 
did  not  follow  that  the  Maynard  Case  was  decided  wrongly,  and 
dispose  of  its  authority  in  the  instant  case  in  that  way,  or  upon  the 
ground  that  the  Fourteenth  Amendment  now  requires  a  different 
rule,  rather  than  by  declaring  that  a  legislative  divorce  is  of  local 
effect  only.  But  this  was  not  done.  The  fact  remains  that  the 
court,  having  declared  in  the  Haddock  Case  what  the  Maynard 
case  was  not,  had  no  occasion  to  go  further  and  state  what  it  was. 
The  extra-territorial  effect  of  the  act  having  been  denied,  there  was 
no  occasion  to  inquire  whether  it  had  any  local  efficiency.  The 
first  point  having  been  decided,  the  second  was  thereafter  im- 
material, and  the  remarks  upon  it  may  fairly  be  classed  as  dicta. 
They  throw  no  Ught  upon  the  question  whether  the  ex  parte 
Connecticut  decree  was  a  judgment  entitled  to  protection  imder 
the  "  full  faith  and  credit "  clause  of  the  Constitution. 
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The  subject  of  divorce  by  act  of  the  legislature  has  recently 
received  consideration  in  the  Review.^  It  is  there  pointed  out 
that  the  "equal  protection  of  the  law''  clause  was  not  appKcable  to 
the  act  of  the  territorial  legislature  considered  in  the  Maynard 
Case.  The  legislation  was  by  a  creature  of  Congress,  not  by  a 
state;  and  the  act  in  question  was  passed  before  the  amendment 
to  the  Constitution  was  adopted.  Judge  Baldwin's  position,  that 
legislative  divorce  is  so  contrary  to  the  spirit  of  our  institutions 
that  it  should  be  held  to  be  prohibited  by  the  Fourteenth  Amend- 
ment, is  strongly  supported  by  the  reasoning  of  the  late  Chief 
Justice  Doe.^ 

5  "Legislative  Divorce  and  the  Fourteenth  Amendment,"  by  Simeon  E.  Baldwin, 
27  Harv.  L.  Rev.  699. 

*  In  an  opinion  prepared  shortly  before  his  death,  Judge  Doe  discusses  what  is 
meant  by  equal  laws.  Although,  upon  the  facts  in  the  particular  case,  —  State  v. 
GriflSn,  69  N.  H.  i  (1896),  —  his  reasoning  failed  to  convince  his  associates,  it  seems 
worthy  of  preservation.  It  is  quoted  here  at  some  length  because  it  is  not  otherwise 
available.  "With  no  requirement  of  uniformity,  there  might  be  ten  systems  of 
criminal  and  civil  law  in  our  coimties;  there  might  be  hundreds  of  complete  codes  of 
so-called  New  Hampshire  law  (one  for  each  town),  governing  all  the  relations  and 
rights  and  duties  of  mankind,  and  as  different  as  the  laws  of  Maine,  Georgia,  Mexico, 
Europe,  Asia,  and  Africa.  If  the  state  could  be  legally  reduced  to  this  condition, 
we  should  search  the  constitution  in  vain  for  a  clause  forbidding  the  enactment  of 
himdreds  of  thousands  of  codes,  one  for  each  family  or  person,  with  all  possible  dif- 
ferences and  contrarieties.  It  might  be  enacted  in  express  terms  that  the  malicious 
and  premeditated  killing  of  A.  by  B.  should  be  a  capital  offence,  and  that  the  similar 

killing  of  B.  by  A.  should  not  be  crirninal Instead  of  equal  rights,  there  could 

be  all  the  inequalities  that  human  ingenuity  could  devise. 

"This  would  not  be  a  state  of  law  in  the  sense  explained  by  Blackstone,  and  by  the 
reservations  of  the  biU  of  rights  which  limit  and  define  the  legislative  power  vested  in 
the  senate  and  house  by  the  second  article  of  the  constitution.  Without  uniformity 
there  is  no  equaUty.  Without  equality  there  is  no  law  in  the  constitutional  sense  in 
which  the  word  'law'  is  used  in  this  state.  .  .  . 

"The  common  law  is  uniform.  A  right  to  make  reasonable  use  of  brooks  and  rivers 
is  a  part  of  the  land  title  of  all  riparian  proprietors.  The  tributaries  of  Lake  Massa- 
besic  are  not  an  exception.  The  defendant  .  .  .  has  the  rights  of  a  riparian  proprietor. 
...  At  common  law  .  .  .  the  question  whether  his  throwing  sawdust  into  the  brook 
was  a  reasonable  use  of  the  brook  is  a  judicial  question  of  fact.  ...  If  his  sawdust  be- 
came a  nuisance,  there  would  be  ample  remedy  in  equity  without  a  statute.  .  .  . 
But  on  a  bill  in  equity,  as  in  a  suit  at  law,  the  defendant  is  entitled  to  be  heard  before 
the  value  of  his  property  is  seriously  impaired  by  a  judgment.  The  opportunity  to 
be  heard,  which  is  a  part  of  the  definition  of  a  judicial  proceeding  by  which  rights  are 
determined,  is  not  an  element  of  legislation.  Statutes  can  be  enacted  without  a 
hearing  and  without  notice.  ...  If  one  of  two  riparian  proprietors,  A,,  can  obtain 
a  perpetual  injunction  from  the  legislature  against  the  use  made  by  his  neighbor, 
B.,  of  a  stream  flowing  through  their  lands  on  the  ground  that  the  use  is  unreasonable, 
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Although  the  Fourteenth  Amendment  had  no  application  in  the 
Maynard  Case,  it  is  of  interest  to  note  that,  at  the  same  time  that 

how  can  it  be  held  that  all  judicial  questions  are  not  determinable  in  the  same  way? 
It  is  a  course  that  has  great  advantages  for  favored  and  powerful  persons.  One  who 
can  obtain  final  judgment  against  his  neighbors  ex  parte  occupies  a  peculiar  position. 
If  all  judicial  questions  can  be  decided  by  the  legislature,  they  can  be  decided  with- 
out either  party  being  heard,  and  the  theory  of  legal  rights  heretofore  supposed  to  be 
indisputable  gives  way  to  the  doctrine  that  any  one  having  a  judicial  question  with 
his  neighbor  has  a  choice  of  remedies.  He  can  go  to  court,  have  the  defendant  noti- 
fied to  appear  when  a  fair  trial  can  be  had,  or  he  can  apply  to  the  legislature,  who 
can  if  they  choose,  without  a  trial,  render  a  decision  in  the  form  of  a  statute  that  will 
be  as  conclusive  as  a  judicial  judgment.  .  .  . 

"A  state  law  selecting  a  person  or  class  or  municipal  collection  of  persons  for  favors 
and  privileges  withheld  from  others  in  the  same  situation,  and  selecting  one  or  more 
riparian  proprietors  on  one  pond  and  its  tributaries  for  deprivation  of  the  right  of  a 
trial  of  a  question  of  fact  involving  a  part  of  their  land  title,  and  leaving  that  right  un- 
disturbed in  all  other  proprietors  in  the  same  situation  is  at  war  with  a  principle  this 
court  is  not  authorized  to  surrender. 

"Uniformity  and  equality  of  rights  are  necessary  for  the  safety  of  every  citizen. 
It  would  be  comparatively  easy  to  invade  the  rights  of  a  feeble  person,  a  feeble  party, 
or  a  feeble  sect,  if  uniformity  and  equality  were  not  an  element  of  law  in  the  legal 
sense.  .  .  . 

"If  the  power  of  discrimination  can  be  exercised  by  special  laws,  no  one  knows 
how  soon  he  and  his  neighbors  may  become  the  victims.  Without  equality  nothing 
is  secure.  The  settled  constitutional  right  of  equal  privileges  and  equal  protection 
vmder  general  laws  rests  on  incontestable  grounds  of  wisdom  and  necessity.  The 
equal  protection  of  the  laws  recently  inserted  in  the  federal  constitution  has  been  a 
New  Hampshire  doctrine  no  years;  and  it  has  been  maintained  here  in  a  breadth  of 
meaning  and  a  scope  of  practical  operation  unknown  elsewhere.  The  New  Hampshire 
view  is  more  nearly  expressed  in  the  dissenting  opinions  in  the  Slaughter  House 
Cases,  16  Wall.  (U.  S.)  36  (1872),  than  in  the  opinion  of  the  majority.  .  .  . 

"In  Rice  v.  Parkman,  16  Mass.  326  (decided  in  1820)  it  was  held  that  the  legisla- 
ture, by  a  special  act,  can  license  the  sale  of  a  minor's  property  by  his  guardian,  not- 
withstanding the  power  of  a  court  to  grant  the  same  license.  This  rule,  adopted  in 
Massachusetts  seven  years  before  the  opposite  doctrine  was  held  here,  has  been 
generally  adopted  in  other  states.  Rice  v.  Parkman  is  the  leading  case.  Cooley, 
Const.  Lim.,  1 15-122.  It  is  to  be  noticed  that  our  constitution  which  was  held  in 
1827  (Opinion  of  the  Justices,  4  N.  H.  572)  to  require  uniformity  and  equality  in  the 
rights  of  guardians  to  sell  their  wards'  property,  and  therefore  to  prohibit  a  legislative 
grant  of  authority  in  a  particular  case,  is  a  copy,  in  all  material  points,  of  the  Mas- 
sachusetts constitution  imder  which  the  contrary  was  held  seven  years  before.  And 
when  we  consider  that  the  Massachusetts  doctrine  has  been  generally  adopted 
throughout  the  Union  in  preference  to  ours,  and  that  special  legislation  on  all  subjects 
became  so  great  an  evil  as  to  require  a  prohibition  of  it  by  a  constitutional  amend- 
ment, we  have  a  view  of  the  question  whether  it  is  expedient  to  reverse  our  course 
and  bring  in  the  evils  of  special  legislation  that  have  been  found  unendurable  in  other 
states,  for  the  purpose  of  putting  the  people  in  this  state  to  the  trouble  of  reversing 
our  error  by  constitutional  amendment.  ... 

"An  examination  of  the  authorities  shows  an  unconstitutionality  of   imequal 
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case  was  decided,  Mr.  Justice  Field,  who  delivered  the  opinion  of 
the  court,  had  occasion  to  define  the  scope  of  the  amendment  in 
another  case.  "The  inhibition  of  the  amendment:  that  no  state 
shall  deprive  any  person  within  its  jurisdiction  of  the  equal  pro- 
tection of  the  laws,  was  designed  to  prevent  any  person  or  class 
of  persons  from  being  singled  out  as  a  special  subject  for  dis- 
criminating and  hostile  legislation."  ^  It  would  seem  that,  if  the 
Maynard  Case  had  been  among  those  to  which  the  amendment 
might  apply,  the  language  above  quoted  would  afford  reasonable 
ground  for  contending  that  the  act  was  unconstitutional. 

Because  there  is  a  right  to  regulate  marriage  and  the  marital 
status,  it  seems  to  have  been  assumed  that  the  rights  directly  in- 
volved are  wholly  public.  While  care  has  frequently  been  taken 
to  point  out  that  legislative  divorce  cannot  affect  vested  property 
rights,  no  consideration  has  been  given  to  other  private  rights 
which  are  inevitably  destroyed  by  a  decree  of  divorce.  Yet  there 
is  probably  no  jurisdiction  in  this  country  in  which  these  rights 
are  not  recognized.^  Even  those  states  which  deny  a  remedy  for 
the  mere  alienation  of  the  affections  of  a  spouse  ^  recognize  the 
wrong  done  by  abduction  or  debauchment.^^  The  rights  included 
imder  the  general  designation  of  the  consortium  are  not  only  of  the 
highest  consequence  in  fact,  but  are  recognized  in  law  as  well. 
No  doubt  these  rights  may  be  forfeited  by  wrongdoing  or  may  be 
modified  by  general  laws.  They  should  not  be  taken  from  one  man 
when  they  would  not  be  from  another  imder  like  circumstances. 

rights  in  this  state,  and  their  constitutionality  in  other  jurisdictions,  state  and  national, 
to  such  an  extent  that  on  a  question  of  this  kind  the  authorities  that  maintain  in- 
equality elsewhere  are  entitled  to  no  weight  here.  .  .  .  Admit  for  the  purposes  of  the 
argument  all  that  may  be  said  of  the  peculiarity  of  the  New  Hampshire  doctrine  of 
constitutional  equality.  And  admit  that  it  is  wrong  and  opposed  to  the  common 
welfare  and  that  despotic  power  with  boundless  partiality  and  discrimination  as 
practiced  in  various  regions  of  the  East  is  more  conducive  to  the  interests  of  the  com- 
munity, and  that  the  constitutional  amendments  prohibiting  special  legislation  in 
other  states  are  mistakes  that  ought  to  be  corrected.  All  this,  taken  for  granted, 
would  not  affect  this  case.  ..." 

'  Pembina  Consolidated  Silver  Mining  and  Milling  Company  v.  Pennsylvania, 
125  U.  S.  181,  188  (1888). 

^  The  proposition  is  concisely  stated  by  Mr.  Justice  Braley  in  Nolin  v.  Pearson, 
191  Mass.  283,  77  N.  E.  890  (1906).  ".  .  .  the  civil  institution  known  as  marriage, 
tut  which  as  between  the  parties  is  treated  as  a  contract." 

•  Houghton  V.  Rice,  174  Mass.  366,  54  N.  E.  843  (1899). 
"  Bigaouette  v.  Paulet,  134  Mass.  123  (1883). 
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Their  forfeiture  should  not  be  declared  by  a  legislative  fiat  dealing 
with  the  individual  case.  It  should  result  only  from  the  appKca- 
tion  of  a  rule  of  law  governing  all  who  are  similarly  circumstanced, 
and  the  existence  of  the  necessary  circumstances  should  be  estab- 
lished by  a  judicial  trial  of  the  facts. 

If  it  be  conceded  that  legislative  divorce  is  prohibited  by  the 
Fourteenth  Amendment,  it  follows  that  ex  parte  divorces  granted 
by  judges  are  likewise  invalid  in  so  far  as  their  validity  depends 
upon  a  delegation  of  legislative  power.  The  infringement  of  right 
is  not  made  less  by  calling  the  proceeding  judicial  rather  than 
legislative.  To  be  sure,  the  olQ&cial  making  the  decree  is  called  a 
judge,  but  his  order  is  not  a  judgment.  He  conducts  a  hearing, 
but  it  is  not  a  trial  in  the  constitutional  sense." 

But  even  if  it  be  conceded  that  legislative  divorce  is  not  an 
infringement  upon  the  constitutional  rights  of  one  of  the  parties, 
in  that  it  denies  him  the  equal  protection  of  the  laws,  or  in  that  the 
proceedings  should  be  judicial  under  the  ^ 'due  process  of  law''  clause, 
yet,  as  before  suggested,  there  is  another  objection  to  it  in  many 
cases.  The  legislature  can  act  only  upon  persons  and  things  within 
its  jurisdiction.  The  New  Hampshire  legislature  cannot  regulate 
the  use  of  the  streets  of  Boston.  This  objection  applies  alike  to 
legislative  and  ex  parte  divorces.  It  does  not  reach  every  case, 
for  there  might  be  a  legislative  or  ex  parte  divorce  when  the  marital 
status  was  within  the  jurisdiction.  With  this  class  we  are  not 
at  this  moment  concerned.  If  it  is  true,  as  the  court  clearly  de- 
cided in  the  Haddock  case,  that  the  marital  status  is  indivisible 
and  that  its  locus  is  what  for  convenience  is  called  the  matrimonial 
domicil,  then  it  must  follow  that  no  court  or  legislature  can  act 
upon  it  save  that  of  the  state  where  such  domicil  is  found  to  be. 

The  logic  of  the  basic  conclusion  in  the  Haddock  Case  leads 
directly  to  this  conclusion.  The  subject  matter  of  divorce  litiga- 
tion is  not  the  status  of  one  spouse  towards  the  other.  It  is  much 
more  than  that.  It  is  the  relation  each  spouse  sustains  towards 
the  other.    There  is  a  joint  relation  to  a  common  fact.    If  the  fact 

"  The  position  of  the  dissenting  justices  in  the  Haddock  Case  is  not  entirely  clear 
on  this  point.  Mr.  Justice  Holmes  says  (p.  632) :  "I  am  imable  to  reconcile  with  the 
provisions  of  the  Constitution,  article  4,  par.  i,  the  notion  of  a  judgment  being  vaUd 
and  binding  in  the  state  where  it  was  rendered,  and  yet  depending  for  recognition  ta 
the  same  extent  in  other  states  of  the  Union  upon  the  comity  of  these  states."  But 
the  decision  in  that  case  is  that  the  Connecticut  decree  was  not  a  judgment. 
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ceases  to  exist,  the  relation  of  both  parties  to  it,  and  through  it  to 
one  another,  perishes  also.  It  is  the  merest  quibble  to  assert 
that  the  state  deals  with  the  status  of  its  own  citizen  only  and 
leaves  that  of  the  non-resident  untouched.  As  well  say  to  a  Siamese 
twin:  "I  only  sever  you  from  your  brother;  but,  you  understand, 
I  do  not  sever  your  brother  from  you,  for  I  have  no  power  over 
him  or  over  his  relation  to  you.''  The  bond  is  a  common  one,  and 
its  severance  affects  both  parties  alike.  What  is  demanded  is  not 
jurisdiction  over  one  party  or  his  status,  but  jurisdiction  over  the 
bond  which  is  common  to  both  of  them.  Before  a  state  can  act 
as  to  this  status  either  through  its  courts  or  its  legislature,  the 
res  must  be  within  the  jurisdiction  of  the  state.^^  By  a  process  of 
inverted  reasoning  it  has  frequently  been  concluded  that  these 
undoubted  propositions  show  that  any  court  having  jurisdiction 
over  the  domicil  of  one  spouse  has  full  authority  over  the  marital 
status  of  both.  Because  the  decree  divorcing  A.  from  B.  must 
affect  B.'s  relation  to  A.,  it  has  been  argued  that  therefore  the 
court  had  jurisdiction  over  B.'s  status,  even  though  B.  never  came 
within  the  jurisdiction  and  confessedly  was  domiciled  in  another 
state  which  had  jurisdiction  of  his  status. 

Not  only  is  the  theory  of  the  unilateral  effect  of  an  ex  parte 
divorce  unsound,  but  there  has  never  been  any  general  attempt  to 
put  it  into  practice.  Maynard  v.  Hill  ^^  cannot  be  limited  to  affect- 
ing the  citizen  in  whose  favor  the  action  was  taken.  That  was  a 
suit  by  the  heirs  of  the  non-resident  against  whom  the  act  was  aimed 
and  over  whom  the  territory  had  no  jurisdiction.  Yet  the  act 
was  held  to  be  effective  as  to  them,  probably  for  the  manifest  reason 
that  if  it  were  not  so  it  would  not  be  of  any  value  as  to  anyone. 
If  it  gave  Maynard's  heir  future  rights  in  property,  it  as  certainly 
took  them  from  his  wife  and  her  heirs.  Unless  it  took  something 
from  them,  it  had  nothing  to  give  to  him.  This  view  of  the  situation 
finds  partial  expression  in  the  Haddock  Case.  But  it  is  only 
partial.  It  is  there  plainly  laid  down  that  the  marital  status  is  the 
subject  matter  of  divorce  litigation,  and  that  the  status  is  indivisi- 
ble so  far  as  jurisdiction  is  concerned.    That  status,  upon  the  facts 

^  The  statement  in  the  Haddock  Case  (p.  569),  that  if  a  state  "has  acted  concern- 
ing the  dissolution  of  the  marriage  tie,  as  to  a  citizen  of  the  state,  such  action  is  bind- 
ing in  that  state  as  to  such  citizen,"  should  be  qualified.  Jurisdiction  over  the  party 
is  not  enough.    There  must  be  jurisdiction  of  the  marital  status  also. 

"  125  U.  S.  190  (1888). 
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considered  by  the  court,  was  in  New  York.  Hence  it  follows,  not 
merely  that  Connecticut  had  no  jurisdiction  which  could  be 
exercised  to  affect  things  extra-territorial,  but  that  it  had  no  juris- 
diction to  act  upon  the  subject  at  all. 

This  disposes  at  once  of  the  anomalous  situation  which  the 
majority  concede  and  the  minority  rely  upon  in  that  case.  It 
denies  that  one  state  may  declare  the  husband  divorced  for  his 
wife's  desertion,  while  another  state  gives  the  wife  a  divorce  for 
the  husband's  cruelty.  One  state,  and  one  only,  has  jurisdiction 
of  the  subject.  The  race  of  diligence,  commended  by  the  minority, 
is  displaced  by  an  orderly  inquiry  into  the  jurisdictional  facts. 
The  two  divorces,  each  valid  locally  and  neither  valid  elsewhere, 
save  by  the  courtesy  of  a  sister  state,  which  are  allowed  by  the 
majority,  are  supplanted  by  one  divorce.  Valid  everywhere,  or 
by  a  decree  whose  invahdity  may  be  demonstrated  in  the  state  of 
its  rendition  as  well  as  in  foreign  jurisdictions. 

It  is  sometimes  a  hard  task  to  hew  to  the  line.  Now  and  then 
it  requires  the  sacrifice  of  much  that  is  apparently  valuable.  And 
the  line  of  the  sound  rule  of  law  is  not  merely  a  fine-spun  thread 
of  logic.  It  must  have  substance,  observable  by  him  who  is  called 
to  work  by  it.  In  other  words,  it  must  have  a  stout  strand  of 
reasonableness  entwined  with  its  logic.  Assuming  for  the  moment 
that  this  is  such  a  line,  does  it  call  for  the  destruction  of  valuable 
material,  or  only  for  the  removal  of  the  irregularities  frequently 
incident  to  growth?  How  much  would  following  it  to  the  conclusion 
indicated  affect  the  declared  law? 

Five  decisions  of  the  Supreme  Court  are  to  some  degree  in  point 
upon  this  question.  Distinguishing  what  has  been  decided  from 
what  has  been  said,  no  others  appear  to  be  involved.  The  May- 
nard  Case  has  already  been  discussed. 

In  Cheever  v.  Wilson  ^^  there  had  been  a  divorce  granted  upon 
the  wife's  Hbel,  in  which  she  alleged  her  domicil  and  the  miscon- 
duct of  her  husband.  The  husband  appeared  in  that  suit.  Ob- 
jection was  made  to  the  validity  of  the  decree  in  a  proceeding  in- 
volving the  title  to  property.  It  was  held,  first,  that  the  objection 
to  the  decree  was  not  properly  pleaded;  second,  that  if  the  decree 
was  valid  in  the  state  of  its  rendition,  it  was  so  everywhere;  third, 
that  if  the  question  of  the  bona  fides  of  her  residence  could  be  in- 

"  9  WaU.  (U.  S.)  io8  (1869). 
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quired  into,  there  must  be  evidence  to  overcome  the  recitals  of  the 
decree,  which  evidence  was  then  lacking;  and  fourth,  that  she 
could  acquire  a  separate  domicil  when  "necessary  or  proper," 
at  which  domicil  divorce  proceedings  could  be  instituted.  The 
decision  that  the  decree  was  either  vaHd  or  invalid  everywhere 
is  evidently  based  upon  the  idea  that  the  proceeding  was  of  neces- 
sity judicial.  In  this  the  case  is  an  authority  for  the  propositions 
herein  advanced  and  runs  counter  to  some  observations  in  the 
Haddock  Case.  If  the  necessary  and  proper  occasion  for  the 
acquisition  of  a  separate  domicil  by  the  wife  means  that  the 
husband's  misconduct  entitles  her  to  change  her  domicil,  and  with 
it  the  matrimonial  domicil,  it  supports  the  same  views  on  this 
point  also.  If  the  occasion  included  a  separation  by  mutual  con- 
sent, as  much  could  not  be  claimed.  The  nature  of  the  occasion 
is  not  discussed  by  the  court.  It  appears,  however,  from  other 
cases  that  the  occasion  referred  to  is  only  that  which  gives  her 
power  over  the  matrimonial  domicil.^^  The  question  when  and  how 
the  jurisdictional  issue  can  be  raised  is  not  considered. 

The  cases  next  in  order  of  time  are  Atherton  v.  Atherton  ^^  and 
the  Haddock  Case.  The  Atherton  Case  was  decided  upon  the 
groimd  that  the  court  of  the  matrimonial  domicil  has  jurisdiction 
over  the  subject  of  divorce.  With  that  much  no  one  has  differed. 
But  what  facts  settle  where  the  matrimonial  domicil  was?  In 
what  tribunal  can  those  facts  be  adjudicated?  Here  is  the  diffi- 
culty with  the  case.  The  question  is  hardly  noticed  in  the  opinion. 
It  seems  to  be  assumed  that  because  Kentucky  was  once  the  situs 
of  the  marital  status,  therefore  it  continued  to  be  so  after  the  wife 
had  left  her  husband  for  just  cause  and  had  acquired  a  domicil 
in  New  York.  No  doubt  the  court  of  the  matrimonial  domicil 
has  jurisdiction,  if  the  reasonable  statutory  provisions  for  such 
notice  as  can  be  given  are  complied  with;  but  more  light  is  needed 
upon  the  nature  and  qualities  of  the  domicil  of  matrimony.  Al- 
though the  question  is  fairly  involved  in  the  Haddock  Case,  this 
aspect  of  it  is  not  considered.  Its  attributes  are  sought  by  a  process 
of  delimitation.  The  earlier  cases  are  treated  as  establishing 
certain  boundary  points,  rather  than  as  guides  to  the  formulation 

«  Barber  v.  Barber,  21  How.  (U.  S.)  582,  595  (1858);  Cheely  v.  Clayton^  no  U.  S. 
701  (1884). 
"  181  U.  S.  iss  (1901). 
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of  an  underlying  principle.  In  that  case  the  original  matrimonial 
domicil  was  in  New  York,  and  it  was  decided  that  the  deserting 
husband  did  not  take  it  with  him  to  Connecticut.  But  why  this 
result  was  reached  without  overruling  the  holding  in  the  Atherton 
Case,  that  the  abusive  husband  kept  the  domicil  with  him  in  Ken- 
tucky, is  not  stated.  It  seems  plain  that  consistency  required  the 
overruling  of  the  former  case  in  the  later  one,  so  far  as  the  former 
held  that  the  domicil  remained  with  the  guilty  husband. 

The  objections  to  the  decision  in  the  Haddock  Case,  and  its 
point  of  conflict  with  the  Atherton  Case,  are  strikingly  presented 
by  passages  in  the  dissenting  opinion  of  Mr.  Justice  Holmes. 
He  says:  "The  only  reason  which  I  have  heard  suggested  for  hold- 
ing the  decree  not  binding  as  to  the  fact  that  he  was  deserted,  is 
that  if  he  is  deserted  his  power  over  the  matrimonial  domicil 
remains  so  that  the  domicil  of  the  wife  accompanies  him  wherever 
he  goes,  whereas  if  he  is  the  deserter  he  has  no  such  power.  Of 
course  this  is  pure  fiction,  and  fiction  always  is  a  poor  ground  for 
changing  substantial  rights.  It  seems  to  me  also  an  inadequate 
fiction,  since  by  the  same  principle,  if  he  deserts  her  in  the  matri- 
monial domicil,  he  is  equally  powerless  to  keep  her  domicil  there, 
if  she  moves  into  another  state."  ^^  If  the  idea  that  the  fact  as  to 
who  was  the  deserter  is  of  importance  as  to  the  state  of  the  domicil 
be  pure  fiction,  it  is  so  only  in  the  sense  that  many  rules  of  law  are.^^ 
It  does  not  require  the  citation  of  authorities  to  establish  that  this 
fact  has  many  times  been  held  to  be  of  controlling  importance, 
as  in  determining  the  power  of  the  wife  to  acquire  a  separate  domicil 
generally,  or  of  her  taking  her  husband's  credit  with  her.  It  can 
well  be  argued  that  the  rule  rests  upon  a  substantial  basis  of  fact. 
The  man  is  lord  of  the  domus  so  long  as  he  rules  lawfully;  but  when 
he  departs  from  the  law,  he  is  no  longer  king. 

The  apparent  inadequacy  of  the  rule  results  from  the  failure  of 
the  majority  to  declare,  as  they  in  substance  hold,  that  there  was 
error  in  the  Atherton  Case.  A  little  later  in  his  opinion  Judge 
Holmes  makes  this  still  more  evident.  "I  also  repeat  and  empha- 
size that  if  the  finding  of  a  second  court,  contrary  to  the  decree, 
that  the  husband  was  the  deserter,  destroys  the  jurisdiction  in  the 
later  acquired  domicil  because  the  domicil  of  the  wife  does  not 

*^  Haddock  v.  Haddock,  201  U.  S.  562,  629  (1906). 

"  "Domicile  is  an  idea  of  the  law."    Bell  v.  Kennedy,  L.  R.  i  H.  L.  Sc.  307  (1868). 
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follow  his,  the  same  fact  ought  to  destroy  the  jurisdiction  in  the 
matrimonial  domicil  if  in  consequence  of  her  husband's  conduct 
the  wife  has  left  the  state.  But  Atherton  v.  Atherton  decides  that 
it  does  not."  ^^ 

"An  articulate  indication  of  how  it  is  to  be  distinguished "  ^^^ 
is  still  lacking.  The  statement  of  the  majority  that  the  Atherton 
Case  deals  with  "an  unjustifiable  absence"  of  the  wife  from  the 
matrimonial  domicil  would  dispose  of  it  as  an  authority  against 
the  Haddock  Case.  But  the  limitation  is  clearly  unwarranted,  and 
a  broader  ruling,  according  with  the  minority  view  of  what  the  case 
decided,  was  actually  made.  In  a  later  case,^^  and  in  an  opinion 
written  by  a  justice  who  had  not  participated  in  the  former  deci- 
sions, the  same  course  is  pursued  as  in  the  earlier  cases.  The  hus- 
band who  deserts  does  not  take  the  res  with  him,  if  he  goes  out  of 
the  state,  but  he  keeps  it  if  he  remains  within  the  state.  The 
concurrent  existence  of  these  two  propositions  is  quite  possible  as 
a  fact,  but  they  certainly  cannot  both  residt  from  soimd  logic  or  a 
rule  of  reasonableness. 

The  use  of  the  term  "matrimonial  domicil"  in  this  connection 
has  had  an  unfortunate  tendency.  It  has  frequently  been  treated 
as  though  it  of  necessity  meant  a  place  where  the  parties  had  lived 
together  as  husband  and  wife,  or  as  synonymous  with  common 
domicil.  Its  true  meaning  is  rather  this :  it  is  that  place  where  one 
spouse  is  rightfully  domiciled  and  where  the  other  ought  to  be  to 
fulfill  the  marital  obligations.  This  seems  a  plain,  simple,  and 
just  test  for  the  rights  involved. 

The  suggestion  has  been  made  that  under  the  rule  in  the  Haddock 
Case  the  second  decree  obtained  by  an  eloping  wife  at  her  new  abode 
would  be  binding  upon  the  husband,  although  "as  her  husband 
is  not  present,  and  she  therefore  has  the  entire  control  over  the 
evidence,  she  will  be  able  to  convince  the  court  of  her  own  inno- 

^^  Haddock  v.  Haddock,  201  U.  S.  562,  631  (1906). 

20  Ihid. 

21  Thompson  v.  Thompson,  226  U.  S.  551  (1913).  In  this  case  the  guilty,  home- 
staying  husband  succeeded  in  evading  service  of  process  issued  by  the  court  of  the 
innocent  wife's  new  domicil  imtil  he  had  instituted  and  carried  to  a  successful  issue 
his  Hbel  against  her  at  his  domicil.  It  seems  that  the  race  of  diligence  is  still  on; 
for  her  power  under  such  circumstances  to  "get  a  different  domicil  from  that  of  her 
husband  for  purposes  of  divorce  is  not  disputed  and  is  not  open  to  dispute.  Haddock 
V.  Haddock,  201  U.  S.  562,  571,  572."  Holmes,  J.,  in  Williamson  v.  Osenton,  232 
U.  S.  619,  625  (1914). 
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cence  and  her  husband's  fault.''  ^  The  question  of  who  deserted, 
being  jurisdictional,  is  always  open  to  inquiry  in  any  proceeding 
wherein  the  decree  based  upon  jurisdiction  so  obtained  is  offered 
in  evidence.  That  issue  cannot  be  foreclosed  in  an  action  when 
only  one  party  is  present,  save  where  the  other  party  is  subject  to 
the  jurisdiction  and  has  defaulted.  The  jurisdictional  question 
always  being  open  to  investigation,  when  the  decree  is  offered  in 
evidence  the  inquiry  begins:  Was  the  defendant  in  the  former  pro- 
ceeding within  the  state  and  duly  served  with  process?  If  not, 
were  the  facts  as  to  the  conduct  and  relations  of  the  parties  such 
as  to  show  that  the  marital  status  was  at  the  place  where  the  decree 
was  entered?  If  it  was,  the  court  had  jurisdiction  over  the  res. 
If  it  was  not,  there  was  no  jurisdiction.  The  fact  that  this  issue 
was  passed  upon  ex  parte  in  the  prior  proceeding  in  no  way  fore- 
closes the  right  of  the  libellee  to  inquire  into  it  when  the  decree  is 
subsequently  offered  against  him. 

But  it  is  said  this  makes  jurisdiction  depend  upon  the  merits 
of  the  case,  —  a  proposition  which  seems  to  be  regarded  as  a  plain 
absurdity  by  those  who  state  it.^^  In  most  cases  it  is  true  that  the 
facts  to  be  litigated  will  in  the  main  be  the  same,  although  there 
may  be  exceptions.  But  assume  that  it  is  an  unescapable  result 
in  every  case.  What  of  it?  Are  jurisdictional  questions  tabooed 
because  the  same  facts  bear  on  the  merits  also?  Of  what  avail  to 
try  the  merits  without  jurisdiction?  It  is  putting  the  cart  before 
the  horse  to  claim  that,  because  the  merits  have  been  tried,  there- 
fore the  jurisdictional  questions  are  foreclosed.  Yet  the  proposi- 
tion has  seemed  attractive  to  not  a  few. 

In  most  of  these  cases  it  is  a  misnomer  to  speak  of  the  first  hear- 
ing as  a  trial.  It  is  in  fact,  if  not  always  in  law,  an  ex  parte  attempt 
to  ascertain  the  truth.  At  the  second  hearing,  when  both  parties 
are  present,  it  is  sought  to  foreclose  the  matter  upon  the  ground 
that  the  libellee  theretofore  had  his  day  in  court.  Upon  that  issue 
he  is,  by  all  the  authorities,  entitled  to  be  heard.  In  other  proceed- 
ings the  objection  that  the  issues  raised  were  the  same  has  been 

22  19  Harv.  L.  Rev.  586,  589. 

25  The  inquiry  in  the  second  case  is  not  to  determine  whether  the  merits  "have  been 
decided  rightly,"  —  Hohnes,  J.,  in  Haddock  v.  Haddock,  201  U.  S.  562,  628  (1906),  — 
but  to  ascertain  whether  there  was  jurisdiction  to  pass  upon  the  merits.  The  pro- 
ceeding being  in  rem,  jurisdiction  "depends  .  .  .  upon  the  state  of  the  thing." 
Rose  V,  Himeiy,  4  Cranch  (U.  S.)  241,  269  (1808). 
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overruled.  The  condemnation  of  a  vessel  for  illegal  fishing  within  a 
New  Jersey  county  involved  the  question  whether  the  acts  were 
done  within  the  county  limits.  The  question  was  both  jurisdic- 
tional and  of  the  merits,  and  its  decision  was  recited  in  the  decree. 
Yet,  when  the  decree  was  set  up  in  New  York,  it  was  held  that  the 
facts  were  open  for  trial  upon  the  jurisdictional  issue.^*  The  prin- 
ciple has  the  approval  of  later  cases.^^ 

Whether,  when  both  parties  are  present  in  a  court  having 
jurisdiction  over  them  personally,  the  original  adjudication  as  to 
jurisdiction  over  the  res  is  conclusive  as  to  them  is  a  matter  upon 
which  the  authorities  have  not  been  at  all  agreed. ^^  There  seems 
to  be  sound  reason  in  the  proposition  that  if  they  are  so  present 
the  judgment  is  final  as  to  them.  They  have  had  their  day  in 
court.  But  the  authority  of  the  Supreme  Court  of  the  United 
States  seems  to  be  against  this  rule.^^  To  be  sure,  the  question 
in  that  case  was  not  between  the  parties  to  the  divorce  proceeding, 
but  the  language  used  is  broad  enough  to  cover  all  cases. 

It  would  seem  that  the  rule  adopted  in  Cheever  v.  Wilson  gives 
countenance  to  the  one  here  advocated.  If  the  question  is  one  of 
jurisdiction  in  rem,  it  is  difficult  to  see  how  it  is  enlarged  by  juris- 
diction over  a  person  interested  in  the  res.  Yet  the  questions  of 
fact  as  to  jurisdiction  over  the  res  must  be  capable  of  final  settle- 
ment at  some  time  and  in  some  way.  For  example,  the  final 
New  York  judgment  in  Atherton  v.  Atherton  and  that  in  the  Dis- 
trict of  Columbia  in  Thompson  v.  Thompson  must  have  been  con- 
clusive adjudications  as  to  the  jurisdictional  facts  in  the  Kentucky 
and  Virginia  proceedings  respectively.  Why  are  they  any  more 
conclusive  than  a  like  judgment  in  the  original  proceeding,  when 
jurisdiction  of  the  person  is  unquestioned?  "If  a  single  hearing  is 
not  due  process,  doubling  it  will  not  make  it  so.''  ^^   This  is  the  true 

24  Thompson  v.  Whitman,  18  Wall.  (U.  S.)  457  (1873). 

25  National  Exchange  Bank  v.  Wiley,  195  U.  S.  257,  269  (1904). 

2*  Andrews  v.  Andrews,  176  Mass.  92  (1900),  where  Chief  Justice  Holmes  reviews 
the  cases.  The  matter  is  complicated  because  public  interests  are  involved  and  ought 
not  to  he  cut  off  by  the  acts  of  private  individuals.  But  "As  a  general  rule  it  would 
be  inconvenient  to  admit  that  parties  who  were  divorced  as  between  themselves  were 
not  divorced  as  against  others."  Ihid.  Yet  this  course  has  sometimes  been  followed. 
In  re  Ellis'  Estate,  55  Minn.  401  (1893). 

27  Andrews  v.  Andrews,  188  U.  S.  14  (1903).  The  conclusion  in  the  state  court  is 
sustained,  but  upon  somewhat  different  reasoning. 

2*  Pittsburg,  etc.  Railway  Company  v.  Backus,  154  U.  S.  421,  427  (1894). 
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reason  why  divorces  may  in  some  cases  be  validated  by  jurisdiction 
over  both  parties:  the  jurisdiction  over  the  res  is  not  enlarged, 
but  its  existence  has  been  tried  and  determined. 

If  the  theory  of  the  marital  status,  or  the  res  involved  in  divorce 
jurisdiction  which  was  adopted  in  the  Haddock  Case  were  developed 
to  its  full  extent,  a  large  part  of  the  inconsistencies  in  the  law 
upon  the  subject  would  disappear.  The  res  is  one  and  indivisible. 
Jurisdiction  over  it  exists  in  one  state  only.  It  ordinarily  rests  in 
the  state  where  the  husband  and  wife  both  reside.  If  they  live 
in  different  states,  it  is  prima  facie  in  the  state  of  the  husband's 
domicil,  since  it  is  his  right  to  iix  the  family  home.  But  as  the 
right  is  forfeited  by  his  misconduct,  it  may  be  at  the  wife's  domicil. 
Thus  the  question  of  the  misconduct  of  either  spouse  becomes 
jurisdictional.  It  may  be  subsequently  tried  out  in  the  state  which 
theretofore  assumed  jurisdiction  to  grant  a  divorce  as  well  as  in 
any  other,  and  the  divorce  will  be  valid  everywhere  or  void  every- 
where, according  as  the  jurisdictional  facts  are  determined  in  a 
proceeding  in  any  court  having  jurisdiction  of  both  parties. 

Robert  James  Peaslee. 

Manchester,  N.  H. 
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THE  CONSTITUTIONAL  RIGHT  TO  KEEP  AND 
BEAR  ARMS 

THE  federal  and  most  of  the  state  constitutions  contain  a  pro- 
vision guaranteeing  to  the  people  ''the  right  to  keep  and  bear 
arms."  Judge  Cooley  in  his  well-known  and  standard  work  on 
Constitutional  Limitations,  published  in  1868,  wrote  of  this  pro- 
vision: ''How  far  it  may  be  in  the  power  of  the  legislature  to 
regulate  the  right  we  shall  not  undertake  to  say.  Happily  there 
neither  has  been  nor,  we  may  hope,  is  there  likely  to  be  much  occa- 
sion for  an  examination  of  that  question  by  the  courts."  That  hope 
is  now  fast  disappearing.  The  greater  deadliness  of  small  firearms 
easily  carried  upon  the  person,  the  alarming  frequency  of  homicides 
and  felonious  assaults  with  such  arms,  the  evolution  of  a  distinct 
class  of  criminals  known  as  "gunmen"  from  their  ready  use  of 
such  weapons  for  criminal  purposes,  are  now  pressing  home  the 
question  of  the  reason,  scope,  and  limitation  of  the  constitutional 
guaranty  of  a  right  to  keep  and  bear  arms, —  of  the  extent  of  its 
restraint  upon  the  legislative  power  and  duty  to  prohibit  acts 
endangering  the  public  peace  or  the  safety  of  the  individual. 

The  guaranty  does  not  appear  to  have  been  of  a  common-law 
right,  like  that  of  trial  by  jury.  On  the  contrary,  it  was  as  early 
as  1328  declared  by  the  Statute  of  Northampton,  2  Edw.  Ill, 
ch.  3,  that  no  man  should  "go  nor  ride  armed  by  night  or  by  day 
in  fairs,  markets,  nor  in  the  presence  of  the  justices  or  other 
ministers,  nor  in  no  part  elsewhere  upon  pain,"  etc.  Such  conduct 
was  probably  regarded  as  tending  to  terrify  peaceful  people  and  to 
provoke  breaches  of  the  peace.  At  any  rate,  it  was  indictable  imder 
the  common  law.  Naturally  the  Statute  of  Northampton  and  the 
practice  under  it  became  the  common  law  of  the  English  colonies 
in  America.^  Further,  a  statute  of  22  Car.  II,  ch.  25,  §  3,  provided 
that  no  person  who  had  not  lands  of  the  yearly  value  of  £100 
other  than  the  son  and  heir  of  an  esquire  or  other  person  of  higher 
degree,  should  be  allowed  even  to  keep  a  gun.  Whatever  the  pur- 
pose of  this  statute,  whether  to  preserve  game  or  the  public  peace, 

1  Bishop,  Statutory  Crimes,  §  784. 
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yet  read  in  connection  with  the  earlier  statute  of  Edward  III,  it 
shows  that  a  right  to  keep  and  bear  arms  was  not  regarded  as  a 
fundamental  right  of  every  Englishman. 

On  the  other  hand,  from  very  early  times  landed  proprietors 
were  required  to  have  in  readiness,  according  to  their  degree  and 
estate,  specified  arms  and  equipments  and  men-at-arms  at  their 
own  expense  for  military  service  when  required  by  the  govern- 
ment. These  landed  proprietors,  with  their  tenants  and  retainers 
thus  armed,  constituted  the  military  forces,  the  milites,  the  militia 
of  the  kingdom.  At  the  time  of  the  restoration  of  the  monarchy 
in  the  person  of  Charles  II,  no  other  armed  force  was  recognized 
as  lawful. 

That  king,  however,  having  seen  during  his  exile  in  France  the 
autocratic  power  of  a  king  possessing  a  standing  army  independent 
of  the  people  and  under  his  sole  control,  began  himself  to  form  the 
nucleus  of  such  an  army  by  organizing  a  body  of  soldiers  as  guards 
of  his  court  and  person,  and  armed,  equipped,  and  paid  out  of 
the  royal  revenues.  His  successor,  James  II,  increased  this  nucleus 
into  a  regular  army  for  general  military  service,  greatly  to  the  dis- 
satisfaction of  his  subjects.  Whig  and  Tory  alike.  Finally,  after 
the  suppression  of  Monmouth's  rebellion,  he  caused  many  of  his 
Protestant  subjects  of  militia  status  to  be  deprived  of  their  arms 
on  the  plea  that  it  was  necessary  for  the  preservation  of  the  peace 
and  the  security  of  the  government.  In  the  Declaration  of  Rights 
proclaimed  by  the  Convention  Parliament  after  the  flight  of 
James,  these  acts  were  recited  as  having  been  on  his  part  an  "en- 
deavor to  subvert  and  extirpate  the  laws  and  liberties  of  this 
kingdom"  and  as  "contrary  to  law."  In  the  subsequent  statutory 
Bill  of  Rights  based  on  that  Declaration,  it  was  enacted  "That 
the  raising  or  keeping  a  standing  army  within  the  kingdom  in  time 
of  peace  unless  it  be  with  the  consent  of  parliament  is  against  the 
law."  It  was  also  enacted  in  the  next  clause  "That  the  subjects 
which  are  Protestants  may  have  arms  for  their  defense  suitable  to 
their  condition,  and  as  allowed  by  law." 

It  is  quite  evident  from  the  foregoing  that  in  the  seventeenth 
century  in  England  the  assertion  of  the  right  of  Protestant  sub- 
jects to  have  arms  was  to  preserve  "the  laws  and  liberties  of  the 
Kingdom"  and  not  at  all  to  enable  a  subject  to  violate  them. 

In  the  American  colonies,  with  their  small  revenues  and  beset 
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as  they  were  with  savage  and  other  enemies,  it  was  deemed  neces- 
sary that  every  man  of  miHtary  age  and  capacity  should  provide 
himself  with  arms  and  be  ready  to  bear  them  in  defense  of  himself 
and  his  neighbors  and  the  colony  at  large.  Accordingly  every  man 
of  miHtary  age  and  capacity  was  enrolled  for  miHtary  service  and 
was  required  by  law  to  provide  and  keep  at  his  own  expense  speci- 
fied arms  and  equipments  for  such  service.  The  colonies  had  no 
other  means  of  defense  against  foreign  or  domestic  enemies,  as 
they  maintained  no  standing  armies  whatever.  The  only  regular 
troops  in  the  colonies  were  those  sent  out  from  England  and  under 
the  direct  command  of  royal  instead  of  colonial  officers.  The 
presence  of  these  troops  in  times  of  peace  was  very  distasteful  to 
the  people  of  the  colonies.  One  of  the  grievances  recited  in  the 
Declaration  of  Independence  was  that  the  king  had  kept  among  the 
people  of  the  colonies  in  times  of  peace  standing  armies  without 
the  consent  of  their  legislatures. 

Through  their  long  controversies  with  the  king  and  Parliament 
as  to  their  respective  rights,  the  people  of  the  colonies  had  become 
famiHar  with  EngHsh  political  history  and  the  various  charters  of 
English  Hberties,  including  the  Bill  of  Rights  of  the  time  of  WiUiam 
and  Mary.  In  this  last  the  clauses  relating  to  standing  armies  and 
the  right  of  the  subjects  to  have  arms  for  their  defense  were  closely 
related.  This  right  and  a  reHance  on  a  citizen  soldiery  or  miHtia 
were  coupled  together  in  their  thought  and  experience,  and  we 
find  that  connection  more  or  less  clearly  expressed  in  the  American 
BiUs  of  Rights. 

In  the  federal  Bill  of  Rights  the  language  is:  "A  well-regulated 
militia  being  necessary  for  the  security  of  a  free  state,  the  right  of 
the  people  to  keep  and  bear  arms  shall  not  be  infringed.'*  The  fear 
that  standing  armies  may  be  dangerous  to  "the  laws  and  Hberties" 
of  the  people  is  expressed  in  the  constitutional  provision  that  no 
appropriation  of  money  for  raising  and  supporting  armies  shaU 
be  for  more  than  two  years,  and  that  there  should  be  no  quartering 
of  soldiers  on  the  people  in  time  of  peace. 

In  the  Massachusetts  BiU  of  Rights  the  language  is:  "The  people 
have  a  right  to  keep  and  bear  arms  for  the  common  defense,  and 
as  in  times  of  peace  armies  are  dangerous  to  Hberty,  they  ought 
not  to  be  maintained  without  consent  of  the  legislature."  In  that 
of  Connecticut:  "Every  citizen  has  a  right  to  bear  arms  in  defense 
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of  himself  and  the  state.''  In  that  of  Pennsylvania:  "The  right  of 
the  citizens  to  bear  arms  in  defense  of  themselves  and  the  state 
shall  not  be  questioned."  In  that  of  South  Carolina:  "The  people 
have  a  right  to  keep  and  bear  arms  for  the  common  defense." 
In  that  of  Virginia:  "A  well-regulated  militia  composed  of  the 
body  of  the  people  is  the  proper,  natural,  and  safe  defense  of  a 
free  state."  In  some  of  the  states  the  language  is  condensed  into 
"The  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed." 

But,  however  concise  the  language  of  the  provision,  it  should  be 
construed  in  connection  with  the  well-known  objection  to  standing 
armies  and  the  general  beHef  in  the  need  and  sufficiency  of  a  well- 
regulated  militia  for  the  defense  of  the  people  and  the  state. 
Thus  construed  it  is  a  provision  for  preserving  to  the  people  the 
right  and  power  of  organized  mihtary  defense  of  themselves  and 
the  state  and  of  organized  military  resistance  to  unlawful  acts  of 
the  government  itself,  as  in  the  case  of  the  American  Revolution. 
To  quote  Bishop,  Statutory  Crimes,  §  793:  "In  reason  the  keep- 
ing and  bearing  of  arms  has  reference  to  war  and  possibly  also  to 
insurrections  where  the  forms  of  war  are  so  far  as  possible  observed." 
The  phrase  itself,  "to  bear  arms,"  indicates  as  much.  The  single 
individual  or  the  unorganized  crowd,  in  carrying  weapons,  is  not 
spoken  of  or  thought  of  as  "bearing  arms."  The  use  of  the  phrase 
suggests  ideas  of  a  military  nature. 

From  the  foregoing  premises  I  think  there  are  deducible  several 
propositions  as  to  the  power  of  the  legislature  to  restrict  and  even 
forbid  carrying  weapons  by  individuals,  however  powerless  it  may 
be  as  to  the  simple  possessing  or  keeping  weapons. 

The  constitutional  guaranty  of  a  right  to  bear  arms  does  not  in- 
clude weapons  not  usual  or  suitable  for  use  in  organized  civilized 
warfare,  such  as  dirks,  bowie  knives,  sling  shot,  brass  knuckles, 
etc.,  and  the  carrying  of  such  weapons  may  be  prohibited.  Only 
persons  of  military  capacity  to  bear  arms  in  military  organizations 
are  within  the  spirit  of  the  guaranty.  Women,  young  boys,  the 
blind,  tramps,  persons  non  compos  mentis,  or  dissolute  in  habits, 
may  be  prohibited  from  carrying  weapons.  All  persons  may  be 
forbidden  to  carry  concealed  weapons.  Military  arms  may  not 
be  carried  in  all  places  even  by  persons  competent  to  serve  in  the 
militia.   They  may  be  excluded  from  courts  of  justice,  polling  places, 
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school  houses,  churches,  religious  and  political  meetings,  legislative 
halls  and  the  like.  So  the  carrying  of  even  miHtary  arms  in  street 
parades  and  other  public  demonstrations  may  be  forbidden.^  In 
Pressor  v.  Illinois,  116  U.  S.  264,  in  speaking  of  a  statute  of  Illi- 
nois, the  court  said: 

"  We  think  it  clear  that  the  sections  under  consideration,  which 
only  forbid  bodies  of  men  to  associate  together  as  military  organiza- 
tions or  to  drill  or  parade  with  arms  in  cities  and  towns  unless 
authorized  by  law,  do  not  infringe  the  right  of  the  people  to  keep 
and  bear  arms.'* 

Lastly,  I  submit  that  the  right  guaranteed  is  not  so  much  to 
the  individual  for  his  private  quarrels  or  feuds  as  to  the  people 
collectively  for  the  common  defense  against  the  common  enemy, 
foreign  or  domestic.  The  guaranty  is  to  insure  the  safety  of  the 
people,  their  ''laws  and  liberties,"  against  assaults  from  any  source 
or  quarter,  but  not  to  give  individuals  singly  or  in  groups  uncon- 
trollable means  of  aggression  upon  the  rights  of  others.  Granting 
that  the  individual  may  carry  weapons  when  necessary  for  his 
personal  defense  or  that  of  his  family  or  property,  it  is  submitted 
that  he  may  be  forbidden  to  carry  dangerous  weapons  except  in 
cases  where  he  has  reason  to  believe  and  does  believe  that  it  is 
necessary  for  such  defense.  In  fine,  I  venture  the  opinion  that, 
without  violence  to  the  constitutional  guaranty  of  the  right  of  the 
people  to  bear  arms,  the  carrying  of  weapons  by  individuals  may 
be  regulated,  restricted,  and  even  prohibited  according  as  conditions 
and  circumstances  may  make  it  necessary  for  the  protection  of  the 
people. 

Lucilius  A .  Emery, 
Maine. 

2  Commonwealth  v.  Murphy,  166  Mass.  171,  44  N.  E.  138  (1896). 
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WAYS   AND   WATERS   IN   MASSACHUSETTS 

WHEN  ways  are  laid  out,  relocated,  or  repaired,  problems 
frequently  arise  with  respect  to  waters.  The  surface  water 
which  collects  on  the  way  must  be  taken  care  of.  It  may  be 
necessary  to  cross  a  stream.  A  stream  may  rise  even  within  the 
limits  of  the  way.  Surface  water  may  flow  on  to  the  way  from 
adjoining  estates.  The  physical  problems  with  respect  to  these 
waters  are  for  the  engineer.  But  they  raise  legal  problems  as  to 
the  relative  rights  of  the  pubUc  and  of  abutters.  The  purpose 
of  this  article  is  to  consider  the  rules  of  law  which  govern  their 
solution. 

Ways  are  of  different  sorts,  such  as  highways,  town  ways,  and 
private  ways.  But  for  the  purposes  of  this  article  the  distinction 
between  these  kinds  of  ways  need  not  be  considered.  In  this  article 
the  highway  will  be  treated  as  the  typical  way  imless  something 
different  is  expressly  stated.  The  problem,  then,  is  as  to  the  legal 
rules  which  govern  the  relation  between  highways  and  waters. 

In  Massachusetts  the  fee  of  the  highway  is  generally  in  the 
abutter.^  But  the  fee  is  subject  to  the  easement  of  passage  incident 
to  the  highway.  Moreover,  the  highway  easement  is  of  far-reach- 
ing character.  It  is  not  confined  to  a  simple  right  on  the  part 
of  the  public  to  pass  and  repass  on  foot  or  in  vehicles.  The  public 
as  an  incident  of  the  easement  may  place  structures  in  the  way. 
Thus,  poles,^  pipes,^  and  wires  ^  impose  no  additional  servitude. 
Sewers  may  be  built  beneath  the  highway  without  "taking"  any 
additional  property.^  Even  a  subway  gives  the  owner  of  the  fee 
no  right  to  complain.^     Horse  ^  and  trolley  ^  roads  are  likewise 

1  Boston  V.  Richardson,  13  Allen  146  (1866). 

2  Pierce  v.  Drew,  136  Mass.  75  (1883);  Cheney  v.  Barker,  198  Mass.  356,  84  N.  E. 
492  (1908). 

'  Bishop  V.  North  Adams  Fire  District,  167  Mass.  364,  45  N.  E.  925  (1897). 

^  Lincoln  v.  Commonwealth,  164  Mass.  i,  41  N.  E.  112  (1895);  Lawrence  v. 
Nahant,  136  Mass.  477  (1884). 

^  Sears  v.  Crocker,  184  Mass.  586,  69  N.  E.  327  (1904). 

^  Attorney-General  v.  Metropolitan  R.  R.  Co.,  125  Mass.  515  (1878);  White  v. 
Blanchard  Bros.  Granite  Co.,  178  Mass.  363,  59  N.  E.  1025  (1901). 

7  Howe  V.  West  End  Street  Ry.  Co.,  167  Mass.  46,  44  N.  E.  3S6  (1896);  Eustis 
V.  Milton  Street  Ry.  Co.,  183  Mass.  586,  67  N.  E.  663  (1903). 
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within  the  easement.  But  the  right  to  maintain  these  incidentals 
of  the  highway  easement  continues  only  so  long  as  the  highway 
itself  exists,  and  ceases  if  it  be  discontinued.^  The  constant  un- 
folding of  the  highway  easement  so  as  to  permit  new  uses  by  the 
public  has  left  Httle  save  a  name  to  the  ownership  of  the  fee  by  the 
abutter.  So  long  as  the  highway  exists  as  such  the  public  has  a 
power  to  act,  which  is  substantially  equal  to  the  right  of  the  public 
in  those  communities  which  own  the  fee  of  their  streets.^ 

The  right  of  the  public  is  confined  to  the  limits  of  the  highway 
location.  Thus  where  the  city,  in  bringing  a  street  to  the  estab- 
lished grade,  caused  the  embankment  which  supported  the  street 
to  encroach  upon  the  plaintiff's  land,  the  plaintiff  may  maintain 
an  action  of  tort  therefor  and  is  not  liable  in  tort  for  digging  away 
the  embankment  up  to  his  line.^°  Again,  an  abutter  may  destroy 
a  gutter  which  has  been  built  upon  his  land,  even  though  the  water 
flowing  therein  is  turned  back  and  injures  the  highway.^^  In 
neither  case  was  the  plaintiff's  land  ^' taken"  for  this  purpose. 
Consequently  the  act  of  the  pubUc  authorities  was  an  unwarrant- 
able encroachment  upon  land  beyond  the  limits  of  the  highway. 

Changes  in  the  highway  surface  made  under  public  authority 
within  the  Hmits  of  the  highway  stand  upon  a  different  footing. 
At  common  law  such  changes  gave  no  right  of  action,  if  they  were 
made  with  reasonable  care.  Thus  tort  will  not  lie  for  damage  to 
an  abutter,  caused  by  repairs  made  in  a  proper  manner  in  the 
highway.^2  Indeed  the  public  authorities  may  change  the  grade  of 
the  highway  without  incurring  common-law  liabiHty  to  abutters, 
provided  the  change  is  made  in  a  reasonable  manner.^^  On  the 
other  hand,  if  the  work  be  done  negligently  or  improperly,  tort  will 
lie.^^    It  has  been  held,  however,  that  if  repairs  otherwise  proper 

8  New  England  Tel.,  etc.  Co.  v.  Boston  Terminal  Co.,  182  Mass.  397,  65  N.  E. 
835  (1903);  Boston  Electric  Light  Co.  v.  Boston  Terminal  Co.,  184  Mass.  566,  69 
N.  E.  346  (1904). 

^  See  Commonwealth  v.  Morrison,  197  Mass.  199,  203,  83  N.  E.  415,  416  (1908). 

1°  Mayo  V.  Springfield,  136  Mass.  10  (1883). 

^1  Franklin  v.  Fisk,  13  Allen  211  (1866). 

^  Elder  v.  Bemis,  2  Mete.  599  (1841);  Benjamin  v.  Wheeler,  15  Gray  486  (i860); 
Benjamin  v.  Wheeler,  8  Gray  409  (1857). 

"  Callender  v.  Marsh,  i  Pick.  418  (1823);  Purinton  v.  Somerset,  174  Mass.  556, 
55  N.  E.  461  (1899);  Underwood  v.  Worcester,  177  Mass.  173,  58  N.  E.  589  (1900). 

^*  Perry  v.  Worcester,  6  Gray  544  (1856);  Stanchfield  v.  Newton,  142  Mass.  no, 
7  N.  E.  703  (1886);  Brewer  v.  Boston,  etc.,  R.  R.  Co.,  113  Mass.  52  (1873). 
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in  themselves  be  made  in  a  proper  manner,  but  with  malicious 
motive,  no  action  lies  at  common  law.^^  At  common  law,  then,  the 
public  authorities  have  a  very  wide  discretion  with  respect  to 
changes  of  surface  within  the  highway  location.  Statutes,  as  will 
be  later  shown,  have  given  damages  with  respect  to  some  matters 
for  which  there  was  no  liability  at  common  law.  But  the  right  of 
the  public  authorities  at  common  law  has  far-reaching  effects  upon 
the  relation  of  the  highway  to  waters  of  various  kinds. 

For  the  purposes  of  this  article  waters  may  be  divided  into  two 
main  groups,  —  watercourses  and  surface  waters.  A  watercourse 
flows  with  some  regularity  between  banks  more  or  less  defined. ^^ 
Thus,  in  Ashley  v.  WolcoU,^"^  Bigelow,  J.,  said  (p.  195): 

"There  is  a  broad  distinction  between  a  regular  flowing  stream  and 
occasional  and  temporary  outbursts  of  water,  which  in  times  of  freshets 
fill  up  low  and  marshy  places,  and  run  over  and  inundate  adjoining 
lands.  To  maintain  a  right  to  a  watercourse  or  brook,  it  must  be  made 
to  appear  that  the  water  usually  flows  in  a  certain  direction  and  by  a 
regular  channel  with  banks  or  sides.  It  need  not  be  shown  to  flow  con- 
tinually; it  may  even  be  dry  at  times,  but  it  must  have  a  well-defined 
and  substantial  existence." 

Yet  some  latitude  is  allowed  with  respect  to  definiteness  of  banks. 
Thus,  where  water  flowed  between  banks  with  some  regularity, 
then  spread  with  no  definite  banks  for  about  twelve  rods,  and  then 
flowed  between  definite  banks  again,  it  was  held  that  it  was  still 
a  watercourse  even  at  the  point  where  the  banks  were  indefinite. ^^ 
A  watercourse,  then,  is  determined  by  two  factors,  —  definiteness 
of  banks  and  regularity  of  flow.  Both  must  be  present  to  a  sub- 
stantial extent.  But  it  seems  that  some  lack  in  either  factor  may 
be  compensated  by  an  additional  amount  of  the  other  factor. 
Surface  water  is  water  which  has  not  yet  become  a  watercourse. 


"  Benjamin  v.  Wheeler,  8  Gray  409  (1857);  Benjamin  v.  Wheeler,  15  Gray  486 
(i860). 

^*  Luther  v.  Winnisimmet  Co.,  9  Cush.  171  (1851);  Ashley  v.  Wolcott,  11  Cush. 
192  (1853);  Dickinson  v.  Worcester,  7  Allen  19  (1863);  Stanchfield  v.  Newton,  142 
Mass.  no,  7  N.  E.  703  (1886);  Macomber  v.  Godfrey,  108  Mass.  219  (1871).  See 
also  Stimson  v.  Brookline,  197  Mass.  568,  83  N.  E.  893  (1908)  (ancient  ditch  treated  as 
watercourse). 

iMi  Cush.  192  (1853). 

*'  Macomber  v.  Godfrey,  108  Mass.  219  (1871). 
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Want  of  definiteness  is  the  earmark  of  surface  water.  At  times  it 
may  be  considerable  in  extent.^^  It  may  even  tend  to  flow  in  a 
definite  direction. ^^  But  it  is  irregular  in  flow  and  has  no  definite, 
natural  channel.  It  may  become  a  watercourse,  however,  at  some 
definite  point.  Thus,  in  Nealley  v.  Bradford,^^  the  master  found 
that  what  was  mere  surface  water  beyond  the  limits  of  the  highway 
became  a  natural  watercourse  within  the  limits  of  the  highway. 
In  a  word,  it  is  want  of  regularity  and  definiteness  which  dis- 
tinguishes flow  of  surface  water  from  a  watercourse. 

A  natural  watercourse  has  been  described  as  a  natural  easement 
appurtenant  to  the  soil.  Each  riparian  proprietor  has  a  right  that 
it  flow  to  him  substantially  as  it  was  wont  to  flow.  The  proprietor 
above  may  not  divert  it  from  the  proprietor  below;  the  proprietor 
below  may  not  back  it  up  upon  the  proprietor  above.  It  is  true 
that  each  riparian  proprietor  is  entitled  to  use  the  water  to  some 
extent  upon  his  tract.  But  for  the  purposes  of  this  article,  the  pre- 
cise nature  and  extent  of  this  right  to  use  need  not  be  considered. 
Here  it  is  sufficient  to  say  that  each  riparian  proprietor  is  entitled 
to  the  stream  ut  currere  solebat.^ 

The  right  of  the  riparian  proprietor  to  the  stream  as  it  was 
wont  to  flow  does  not  yield  to  the  highway  easement.  The  public 
authorities  have  no  inherent  right  to  stop  natural  watercourses  to 
the  damage  of  riparian  owners.  Of  course  the  rights  of  riparian 
owners  are  subject  to  the  exercise  of  eminent  domain,^  just  as 
other  property  rights  are  subject  thereto.  But  even  when  a  way  is 
laid  out  across  a  natural  watercourse,  by  an  authority  possessing 
the  power  of  eminent  domain,  the  rights  of  riparian  owners  must 
be  considered.  Thus,  where  a  corporation  was  authorized  to  lay 
out  a  road  over  a  natural  watercourse,  it  was  intimated  that  pro- 

1'  Dickinson  v.  Worcester,  7  Allen  19  (1863);  Cassidy  v.  Old  Colony  R.  R.  Co., 
141  Mass.  174,  5  N.  E.  142  (1886). 

20  Parks  V.  Newburyport,  10  Gray  28  (1857);  Dickinson  v.  Worcester,  7  Allen 
19  (1863);  Gannon  v.  Hargadon,  10  AUen  106  (1865);  Cassidy  v.  Old  Colony  R.  R. 
Co.,  141  Mass.  174,  5  N.  E.  142  (1886);  Middlesex  Co.  v.  McCue,  149  Mass.  103, 
21  N.  E.  230  (1889);  Collins  v.  Waltham,  151  Mass.  196,  24  N.  E.  327  (1890). 

21  145  Mass.  561,  14  N.  E.  652  (1888). 

^  Merrifield  v.  Lombard,  13  Allen  16  (1866). 

^  Boston  Belting  Co.  v.  Boston,  152  Mass.  307,  25  N.  E.  613  (1890);  Boston 
Belting  Co.  v.  Boston,  183  Mass.  254,  67  N.  E.  428  (1903);  Rowe  v.  Granite  Bridge 
Corp.,  21  Pick.  344  (1838);  Moulton  v.  Newburyport  Water  Co.,  137  Mass.  163 
(1884). 
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vision  must  be  made  for  the  watercourse  or  else  damages  paid.^* 
And  it  has  been  held  that  a  town  is  Uable  for  permitting  a  third 
party  to  close  the  openings  in  a  highway  bridge  built  over  a  tidal 
stream,  whereby  the  water  was  set  back  upon  plaintiff's  land.^ 

But  while  the  bridge  must  be  adequate  to  provide  for  conditions 
naturally  to  be  anticipated,  the  city  is  not  liable  in  tort  because 
the  bridge  was  insufficient  for  an  extraordinary  freshet.^^  Yet, 
where  the  bridge  was  negligently  built  in  a  manner  insufficient  to 
take  care  of  the  stream  under  ordinary  conditions,  tort  will  lie, 
even  though  the  bridge  was  built  under  proper  authority,  since 
such  authority  must  be  reasonably  and  skillfully  exercised. ^^ 
On  the  other  hand,  the  city  is  not  liable  because  a  bridge  originally 
sufficient  becomes  insufficient  to  take  care  of  the  natural  flow  of 
the  stream  because  of  the  unauthorized  acts  of  third  parties. ^^ 
In  bridging  natural  watercourses,  then,  the  authorities  are  liable 
in  tort  if  the  bridge  be  insufficient  for  conditions  naturally  to  be 
anticipated,  but  are  not  liable  for  damage  due  to  extraordinary 
freshets  or  to  the  unauthorized  acts  of  third  parties. 

Culverts  are  subject  to  very  similar  rules.  The  culvert  need  only 
be  adequate  for  the  flow  of  the  stream  in  its  natural  state.^°  Thus, 
a  city  is  not  liable  because  a  culvert,  originally  sufficient,  becomes 
insufficient  by  reason  of  subsequent  alterations  in  the  stream 
made  by  the  county  commissioner s.^°  On  the  other  hand,  the 
city  must  construct  and  maintain  a  culvert  sufficient  for  the  na- 
tural flow  of  the  stream.^^  Thus,  tort  will  lie  for  failure  by  the  city 
to  use  reasonable  care  to  keep  the  culvert  clear,  even  though  the 
plaintiff  owns  the  land  on  both  sides  of  the  street  and  the  fee  of  the 
street. ^2  The  rule  is  thus  declared  by  Bigelow,  J.,  in  Parker  v. 
Lowell  (p.  357)-^^ 

24  Rowe  V.  Granite  Bridge  Corp.,  21  Pick.  344  (1838). 

^  Lawrence  v.  Fairhaven,  5  Gray  no  (1855).  See  also  Stimson  v.  Brookline, 
197  Mass.  568,  83  N.  E.  893  (1908). 

^^  Sprague  v.  Worcester,  13  Gray  193  (1859). 

2^  Perry  v.  Worcester,  6  Gray  544  (1856). 

2*  Wheeler  v.  Worcester,  10  Allen  591  (1865). 

'°  Cochrane  v.  Maiden,  152  Mass.  365,  25  N.  E.  620  (1890).  See  also  R.  L.,  c.  48, 
§  57,  and  Stat.  1906,  c.  463,  §  loi. 

'^  Parker  v.  Lowell,  11  Gray  353  (1858);  Stanchfield  v.  Newton,  142  Mass.  no, 
7  N.  E.  703  (1886). 

32  Parker  v.  Lowell,  11  Gray  353  (1858). 

^11  Gray  353.    The  language  is  evidently  borrowed  from  Chief  Justice  Shaw  in 
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"It  is  now  the  well  settled  rule  of  law  in  this  commonwealth  that 
in  all  cases  where  a  highway,  turnpike,  bridge,  town  way  or  other  way 
is  laid  across  a  natural  stream  of  water,  it  is  the  duty  of  those  who  use 
such  franchise  or  privilege  to  make  provision  by  open  bridges,  culverts 
or  other  means  for  the  free  current  of  the  water,  so  that  it  shall  not  be 
obstructed  and  pent  up  to  flow  back  on  lands  belonging  to  the  riparian 
proprietors.  And  it  is  their  duty  not  only  to  make  such  bridge,  culvert 
or  passage  for  water,  but  to  keep  it  in  such  condition  that  it  shall  not 
obstruct  the  stream.'' 

Yet  natural  watercourses  and  riparian  rights  may  be  made  to 
jdeld  to  the  public  interest.  Thus,  equity  will  not  enjoin  a  bridge 
corporation  which  possesses  the  right  of  eminent  domain  from 
diverting  a  natural  watercourse  into  an  artificial  canal  if  such  a 
change  be  reasonably  necessary .^^  The  riparian  owner  is  left  to 
his  remedy  in  damages  under  the  statute  for  any  acts  lawfully  done 
in  the  exercise  of  the  powers  conferred.^^  But  where  the  damage 
is  inflicted  unnecessarily  ^^  or  negligently  ^^  in  the  exercise  of  such 
powers,  tort  will  lie.  It  has,  however,  been  held  that,  where  the 
acts  were  beyond  the  scope  of  the  powers  conferred  and  not  merely 
an  improper  exercise  of  those  powers,  no  action  lay  against  the 
town,^^  apparently  upon  the  theory  that  the  acts  were  the  acts 
of  the  officers,  individually,  rather  than  of  the  public  authority. 
Authority  may  be  given,  therefore,  to  alter  natural  watercourses 


Lawrence  v.  Fairhaven,  5  Gray  no,  116,  (1855).  The  same  rule  has  been  applied  to 
railroads.  Estabrooks  v.  Peterborough,  etc.,  R.  R.  Co.,  12  Cush.  224  (1853);  Blood 
V.  Nashua,  etc.,  R.  R.  Co.,  2  Gray  137  (1854);  Mellen  v.  Western  Railroad  Corp.,  4 
Gray  301  (1855). 

^  Rowe  V.  Granite  Bridge  Corp.,  21  Pick.  344  (1838). 

^  Rowe  V.  Granite  Bridge  Corp.,  21  Pick.  344  (1838)  (semble);  Hull  v.  Westfield, 
133  Mass.  433  (1882);  Boston  Belting  Co.  v.  Boston,  149  Mass.  44,  20  N.  E.  320 
(1889);  152  Mass.  307,  25  N.  E.  613  (1890);  183  Mass.  254,  67  N.  E.  428  (1903); 
Holleran  v.  Boston,  176  Mass.  75,  57  N.  E.  220  (1900). 

36  Curtis  V.  Eastern  R.  R.  Co.,  14  Allen  55  (1867),  98  Mass.  428  (1868). 

^"^  Boston  Belting  Co.  v.  Boston,  149  Mass.  44,  20  N.  E.  320  (1889);  183  Mass. 
254,  67  N.  E.  428  (1903);  Lawrence  v.  Fairhaven,  5  Gray  no  (1855);  Perry  v.  Worces- 
ter, 6  Gray  544  (1856);  Morse  v.  Worcester,  139  Mass.  389,  2  N.  E.  694  (1885). 
See  also  Estabrooks  v.  Peterborough,  etc.  R.  R.  Co.,  12  Cush.  224  (1853);  Mellen 
V.  Western  R.  R.  Corp.,  4  Gray  301  (1855).  But  if  the  damage  be  caused  in  the  exer- 
cise of  the  police  power  by  a  city  acting  in  a  governmental  capacity,  no  action  lies. 
Harrington  v.  Worcester,  186  Mass.  594,  72  N.  E.  326  (1904). 

28  Anthony  v.  Adams,  i  Mete.  284  (1840);  Tyler  v.  Revere,  183  Mass.  98,  66  N.  E. 
597  (1903). 
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for  public  purposes  ^^  with  liability  for  damages  under  the  statute 
for  acts  lawfully  done  in  the  exercise  of  such  authority  and  a  further 
liability  in  tort  for  damage  unnecessarily  or  negligently  caused  by 
misuse  of  such  powers. 

An  upper  riparian  proprietor  has  no  right  to  pollute  the  waters 
of  a  natural  watercourse  so  as  to  render  them  imfit  for  lawful 
riparian  uses  by  a  lower  riparian  proprietor/^  But  in  Jackman 
V.  Arlington  Mills  ^^  it  was  held  that  he  may  collect  water  into 
a  channel  and  discharge  it  into  a  natural  watercouse  if  he  does 
not  unduly  increase  the  stream  or  pollute  it.  Yet,  if  he  thereby 
creates  a  nuisance  as  to  the  lower  proprietor,  tort  for  nuisance 
will  lie.^^  The  lower  proprietor  may  also  maintain  a  bill  in  equity 
to  prevent  invasion  of  his  riparian  right,^^  though  equity  may 
decUne  to  interfere  if  no  material  damage  is  done  and  no  prescrip- 
tive right  can  be  gained.^  A  private  riparian  owner,  then,  is  not 
permitted  to  pollute  a  natural  watercourse  to  any  material  extent. 

The  rights  of  the  public  are  harder  to  determine  because  they 
are  complicated  by  questions  of  procedure.  The  legislature  may 
authorize  the  taking  of  or  injury  to  riparian  rights  with  corre- 
sponding rights  of  compensation  under  the  statute.^  In  such  a 
case  the  acts  authorized  by  the  statute  cease  to  be  wrongful, 
and  neither  a  bill  in  equity  ^^  nor  action  of  tort^^  will  lie  therefor 

''  Beals  V.  Brookline,  174  Mass.  i,  54  N.  E.  339  (1899),  and  n.  23. 

*°  Harris  v.  Mackintosh,  133  Mass.  228  (1882);  Parker  v.  American  Woolen  Co., 
195  Mass.  591,  81  N.  E.  466  (1907);  Merrifield  v.  Lombard,  13  Allen  16  (1866); 
McNamara  v.  Taft,  196  Mass.  597,  83  N.  E.  310  (1907);  Dwight  Printing  Co.  v. 
Boston,  122  Mass.  583  (1877);   Jackman  v.  Arlington  Mills,  137  Mass.  277  (1884). 

*i  McGenness  v.  Adriatic  Mills,  116  Mass.  177  (1874). 

^  Harris  v.  Mackintosh,  133  Mass.  228  (1882);  Parker  v.  American  Woolen  Co., 
195  Mass.  591,  81  N.  E.  466  (1907);  Merrifield  v.  Lombard,  13  Allen  16  (1866); 
McNamara  v.  Taft,  196  Mass.  597,  83  N.  E.  310  (1907). 

^  Brookline  v.  Mackintosh,  133  Mass.  215  (1882). 

**  Washburn  &  Moen  Co.  v.  Worcester,  116  Mass.  458  (1875);  Rowe  v.  Granite 
Bridge  Corp.,  21  Pick.  344  (1838);  Moulton  v.  Newburyport  Water  Co.,  137  Mass. 
163  (1884);  Boston  Belting  Co.  v.  Boston,  149  Mass.  44,  20  N.  E.  320  (1889);  152 
Mass.  307,  25  N.  E.  613  (1890);   183  Mass.  254,  67  N.  E.  428  (1903). 

*^  Rowe  V.  Granite  Bridge  Corp.,  21  Pick.  344  (1838);  Washburn  &  Moen  Co. 
V.  Worcester,  116  Mass.  458  (1875). 

*^  Perry  v.  Worcester,  6  Gray  544,  547  (1856)  (semble);  Flagg  v.  Worcester,  13  Gray 
601  (1859);  Emery  v.  Lowell,  104  Mass.  13,  16  (1870);  Hull  v.  Westfield,  113  Mass. 
433  (1882);  Boston  Belting  Co.  v.  Boston,  149  Mass.  44,  20  N.  E.  320  (1889);  Bainard 
V.  Newton,  154  Mass.  255,  27  N.  E.  995  (1891);  Holleran  v.  Boston,  176  Mass.  75, 
57  N.  E.  220  (1900). 
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so  long  as  damage  is  not  negligently  caused  thereby.  Moreover, 
this  is  true  even  though  the  acts,  if  unauthorized  by  statute, 
would  be  tortious.^^  The  statute  in  effect  takes  away  the  remedy 
at  common  law  by  action  of  tort  and  substitutes  therefor  the 
statutory  remedy .^^  But  this  renders  the  statutory  remedy  ex- 
clusive. Consequently  the  failure  of  the  plaintiff  to  maintain  his 
action  of  tort  is  no  indication  at  all  that  a  common-law  right  has 
not  been  invaded.  Such  an  action  may  fail  either  because  the  in- 
jury to  the  plaintiff  is  damnum  absque  injuria  or  because  he  has 
mistaken  his  remedy. 

On  the  other  hand,  recovery  by  petition  under  the  statute  does 
not  necessarily  indicate  invasion  of  a  common-law  right.  The 
statute  may  give  recovery  for  injury  even  where  no  common-law 
right  is  invaded.  Thus,  the  building  of  a  subway  in  the  highway 
is  not  an  invasion  of  the  common-law  right  of  the  abutter.^^  Yet 
the  subway  statute  has  been  held  to  give  damages  for  an  act  which 
would  impose  no  liabiHty  at  common  law.^°  A  similar  liberal 
construction  has  been  placed  upon  the  grade-crossing  act,^^  upon 
the  highway  statute,^^  and  upon  the  act  which  provided  for  improv- 
ing Stony  Brook,^  to  cite  merely  two  or  three  examples.  Of 
course  the  question  must  depend  on  the  construction  of  the  par- 
ticular statute  involved.  But  there  is  a  tendency  on  the  part  of 
the  court  to  construe  such  statutes  as  in  pari  materia  one  with 
the  other,  upon  the  ground  that  they  are  part  of  a  general  scheme 
of  legislation.^^  Hence  success  under  the  statute  does  not  indicate 
the  existence  of  a  common-law  right  any  more  than  failure  in  tort 


*^  Hull  V.  Westfield,  133  Mass.  433  (1882);  Washburn  &  Moen  Co.  v.  Worcester, 
116  Mass.  458  (1875). 

^8  Perry  v.  Worcester,  6  Gray  544,  547  (1856)  (semble);  Boston  Belting  Co.  v.  Boston, 
149  Mass.  44,  20  N.  E.  320  (1889);  Holleran  v.  Boston,  176  Mass.  75,  57  N.  E.  220 
(1900).    But  cf.  Westcott  V.  Boston,  186  Mass.  540,  72  N.  E.  89  (1905). 

^^  Sears  v.  Crocker,  184  Mass.  586,  69  N.  E.  327  (1904). 

^°  Fifty  Associates  v.  Boston,  201  Mass.  585,  88  N.  E.  427  (1909). 

"  Hyde  v.  Fall  River,  189  Mass.  439,  75  N.  E.  953  (1905),  overruling  Rand  t>. 
Boston,  164  Mass.  354,  41  N.  E.  484  (1895). 

^2  Marsden  v.  Cambridge,  114  Mass.  490  (1874);  Woodbury  v.  Beverly,  153  Mass. 
24s,  26  N.  E.  851  (1891). 

"  Boston  Belting  Co.  v.  Boston,  152  Mass.  307,  25  N.  E.  613  (1890);  183  Mass. 
254,  67  N.  E.  428  (1903). 

"  Hyde  v.  Fall  River,  189  Mass.  439,  75  N.  E.  953  (1905);  Fifty  Associates  v. 
Boston,  201  Mass.  585,  88  N.  E.  427  (1909). 
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indicates  the  absence  of  a  common-law  right.  All  that  can  be  said 
is  that  in  a  given  case  a  particxilar  method  of  procedure  has  suc- 
ceeded or  failed. 

It  now  remains  to  consider  the  cases  somewhat  in  detail.  It  has 
been  held  that  tort  would  not  lie  for  obstructing  a  watercourse 
by  deposits  from  drains  which  carried  off  the  wash  from  the  streets 
where  the  amount  of  water  cast  into  the  stream  was  not  greater 
than  the  natural  surface  drainage  would  have  been.^^  The  court, 
however,  intimated  that,  in  so  far  as  the  damage  was  caused  by 
wash  from  the  streets,  the  remedy  was  under  the  statute.^^ 
Again,  it  was  held  that  tort  would  not  He  for  opening  a  surface- 
water  drain  within  the  limits  of  the  highway  into  a  culvert  at  a 
point  where  the  culvert  crossed  the  highway,  and  thereby  causing 
the  culvert  to  overflow,  the  remedy,  if  any,  being  under  the  stat- 
ute.^^  But  if  large  quantities  of  water  are  collected  from  various 
streets  and  turned  into  a  natural  watercourse,  so  that  it  overflows 
and  deposits  filth  on  the  land  of  a  lower  riparian  owner  in  such 
quantities  as  to  create  a  nuisance  as  to  him,  it  is  said  that  tort 
wiU  He." 

But  where  a  lower  riparian  owner  was  inconvenienced  by  pollu- 
tion of  a  stream  due  to  entering  a  city  drain  therein,  it  was  held 
that  there  could  be  no  recovery  in  tort  unless  the  drain  was  im- 
properly constructed  or  maintained.^^  It  has  also  been  held 
that  equity  will  not  enjoin  a  city,  at  the  instance  of  a  riparian 
proprietor,  from  turning  a  reasonable  amount  of  surface  drainage 
into  a  watercourse,  even  though  some  pollution  was  caused  thereby, 
the  plaintiff  being  left  to  his  remedy  under  the  statute.^^  The 
cases  above  considered,  it  should  be  noted,  dealt  only  with  the  dis- 
posal of  surface  water.  Here  it  seems  to  be  a  question  of  degree.^° 
A  moderate  discharge,^°  or  even  one  which  causes  some  overflow,®^ 
will  not  support  either  an  action  at  law^^  or  a  biU  in  equity;  ^° 

^  Wheeler  v.  Worcester,  lo  Allen  591  (1865). 

"  Flagg  V.  Worcester,  13  Gray  601  (1859);  Emery  v.  Lowell,  104  Mass.  13  (1870); 
Holleran  v.  Boston,  176  Mass.  75,  57  N.  E.  220  (1900).  The  statute  is  the  statute 
which  deals  with  the  repair  of  highways,  R.  S.,  c.  25,  §  6;  G.  S.,  c.  44,  §  19;  P.  S., 
c.  52,  §  15;  R.  L.,  c.  51,  §  15. 

"  Manning  v.  Lowell,  130  Mass.  21,  25  (1880). 

"  Merrifield  v.  Worcester,  no  Mass.  216  (1872). 

'^  Bainard  v.  Newton,  154  Mass.  255,  27  N.  E.  995  (1891). 

w  Ibid.  «  See  n.  56. 
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but  an  immoderate  discharge,  gathered  from  a  considerable  area 
and  sufficient  to  cause  a  nuisance,^^  will  support  an  action  of  tort. 

A  distinction  is  made,  however,  between  drainage  of  surface 
water  and  sewers.  Thus,  tort  will  lie  for  ending  a  common  sewer 
in  the  tail  race  of  the  plaintiff's  mill,  even  though  the  sewer  enter 
the  tail  race  where  it  passed  imder  the  highway  in  a  culvert.^ 
It  is  true  that,  where  a  statute^  authorizes  the  use  of  a  brook  as  a 
sewer  and  gives  damages,  equity  will  not  restrain  the  acts  author- 
ized by  the  statute  ^^  unless  they  are  being  performed  in  a  negli- 
gent manner,^^  but  will  leave  the  parties  to  the  statutory  remedy. 
On  the  other  hand,  tort  will  lie  where  a  city  builds  a  sewer  across 
the  plaintiff's  land  and  ends  it  in  the  plaintiff's  canal,  even  though 
the  canal  was  built  upon  the  site  of  a  natural  watercourse.^^  And 
where  the  city  casts  sewage  into  a  watercourse^^  or  canal ^^  in 
such  quantities  as  to  create  a  nuisance  as  to  the  plaintiff,  reUef 
may  be  had  both  at  law  ^°  and  in  equity. ^^  Logically,  perhaps,  it 
is  difficult  to  distinguish  between  sewers  and  surface  drainage. 
Yet  there  is  a  marked  difference  in  degree.  Sewage  easily  creates 
a  nuisance,  while  surface  water  is  less  apt  to  do  so.  Moreover, 
relief  has  been  given  where  the  quantity  and  quality  of  the  surface 
water  created  a  nuisance.  Undoubtedly  the  difference  in  degree 
explains  the  difference  in  the  rule  of  law. 

Artificial  streams  are  entitled  to  less  protection  than  natural 
watercourses  because  of  their  different  origin.  In  the  first  place 
it  is  wrongful  to  collect  water  into  an  artificial  stream  or  channel 


^2  Manning  v.  Lowell,  130  Mass.  21,  25  (1880). 

^  Nevins  v.  Fitchburg,  174  Mass.  545,  55  N.  E.  321  (1899). 

"  Stat.  1867,  c.  106.  This  statute  has  been  frequently  construed.  See  Harrington 
V.  Worcester,  186  Mass.  594  (1905),  which  construes  a  later  enactment. 

^  Washburn  &  Moen  Co.  v.  Worcester,  116  Mass.  458  (1875). 

^  Morse  v.  Worcester,  139  Mass.  389,  2  N.  E.  694  (1885). 

^^  Proprietors  of  Locks  and  Canals  v.  Lowell,  7  Gray  223  (1856). 

*8  Woodward  :;.  Worcester,  121  Mass.  245  (1876);  Whitten  v.  Haverhill,  204  Mass. 
95,  90  N.  E.  409  (1910);  Haskell  v.  New  Bedford,  108  Mass.  208  (1871);  Brayton  v. 
Fall  River,  113  Mass.  218  (1873). 

83  Boston  RoUing  Mills  v.  Cambridge,  117  Mass.  396  (1875).  Similarly,  as  to  a 
mill  pond,  Middlesex  Co.  v.  Lowell,  149  Mass.  509,  21  N.  E.  872  (1889). 

'°  Haskell  v.  New  Bedford,  108  Mass.  208  (1871);  Whitten  v.  HaverhiU,  204  Mass. 
95,  90  N.  E.  409  (1910);  Brayton  v.  Fall  River,  113  Mass.  218  (1873). 

^^  Woodward  v.  Worcester,  121  Mass.  245  (1876),  Boston  Rolling  Mills  v.  Cambridge, 
117  Mass.  396  (1875);  Haskell  v.  New  Bedford,  108  Mass.  208  (1871). 
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and  cast  it  upon  adjoining  property.^^  Indeed  the  wrong  does  not 
depend  upon  the  size  of  the  stream.  Thus,  it  has  been  held  that 
it  is  improper  to  cast  water  artificially  upon  a  neighbor's  land, 
either  in  a  stream  or  drop  by  drop.^^  Hence  an  easement  to 
cast  water  in  this  manner  may  be  acquired  by  prescription,^^  even 
though  no  easement  is  acquired  by  the  flow  of  mere  surface  water, 
however  long  continued.^^  Indeed,  to  collect  water  into  a  stream 
and  turn  it  upon  the  highway  has  been  held  to  be  a  public  nuisance,^^ 
for  which,  it  is  said,  no  easement  can  be  acquired. "^^  An  artificial 
stream,  then,  is  almost  the  antithesis  of  a  natural  watercourse. 
A  riparian  owner  has  a  right  to  the  flow  of  a  natural  watercourse 
in  its  natural  state,  unless  that  right  is  limited  by  grant  or  pre- 
scription, while  the  right  to  maintain  an  artificial  stream  must 
be  acquired  by  grant  or  prescription. 

The  difference  between  natural  watercourses  and  artificial  streams 
produces  a  marked  difference  in  rights.  Bridges  or  culverts  over 
natural  watercourses  must  be  maintained  by  the  public  authorities,^* 
while,  if  an  artificial  watercourse  be  lawfully  carried  imder  the 
highway,  the  liabiHty  to  repair  the  bridge  is  on  the  party  who 
maintains  the  watercourse."^^  And  where  a  culvert  is  placed  in 
the  highway  to  protect  it  from  an  artificial  mill  pond,  the  public 
authorities  may  close  the  culvert  at  their  pleasure,  if  no  prescrip- 
tive right  thereto  has  been  gained. *°    Again,  the  public  authorities 

72  Curtis  V.  Eastern  R.  R.  Co.,  14  Allen  55  (1867);  Curtis  v.  Eastern  R.  R.  Co., 
98  Mass.  428  (1868);  Bates  v.  Westborough,  151  Mass.  174,  23  N.  E.  1070  (1890). 
See  also  Fitzpatrick  v.  Welch,  174  Mass.  486,  55  N.  E.  178  (1899),  and  n.  90. 

"  Martin  v.  Simpson,  6  Allen  102  (1863). 

'*  White  V.  Chapin,  12  Allen  516  (1866);  Rathke  v.  Gardner,  134  Mass.  14  (1883). 
See  also  Stimson  v.  Brookline,  197  Mass.  568,  83  N.  E.  893  (1908);  Dickinson  v. 
Worcester,  7  Allen  19,  22  (1863)  (semble). 

75  Parks  V.  Newburyport,  10  Gray  28  (1857);  Rathke  v.  Gardner,  134  Mass.  14  (1883). 

'8  Leahan  v.  Cochran,  178  Mass.  566,  60  N.  E.  382  (1901);  Cavanagh  v.  Block, 
192  Mass.  63,  77  N.  E.  1027  (1906)  (private  way);  Hynes  v.  Brewer,  194  Mass. 
435,  80  N.  E.  503  (1907);  Field  v.  Gowdy,  199  Mass.  568,  85  N.  E.  884  (1908);  Drake 
V.  Taylor,  203  Mass.  528,  89  N.  E.  1035  (1909). 

"  Leahan  v.  Cochran,  178  Mass.  566,  570,  60  N.  E.  382  (1901)  (semble);  Holyoke 
V.  Hadley  Co.,  174  Mass.  424,  54  N.  E.  889  (1899);  Hynes  v.  Brewer,  194  Mass.  435, 
80  N.  E.  503  (1907). 

7*  See  n.  24-33  inclusive. 

78  l^erley  v.  Chandler,  6  Mass.  453  (i8io) ;  Lowell  v.  Proprietors  of  Locks  and  Canals, 
104  Mass.  18  (1870). 

*°  Drew  V.  Westfield,  124  Mass.  461  (1878).  But  see  Stimson  v.  Brookline,  197  Mass. 
568,  83  N.  E.  893  (1908). 
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are  not  bound  to  clear  a  culvert  under  a  highway  which  carries 
surface  water  and  under  drainage  from  plaintiff's  meadow.^^ 
Artificial  streams,  then,  may  be  actually  wrongful,  and  where 
lawful  must  be  cared  for  by  those  who  maintain  them. 

Surface  waters  have  already  been  distinguished  from  natural 
watercourses.^^  The  difference  is  really  one  of  degree.  Surface 
water  lacks  regularity  of  flow  or  definiteness  of  channel,  though 
it  may  tend  to  flow  in  a  certain  definite  direction  and  be  consid- 
erable in  amount.  Any  change  of  surface  generally  affects  the  flow 
of  surface  water.  Raising  the  grade  may  exclude  surface  water 
which  would  otherwise  flow  on  to  the  premises.  Alterations  of 
surface  may  change  the  direction  in  which  surface  water  tends  to 
flow  from  the  place  in  question.  But  changes  of  grade  or  sur- 
face are  incidental  to  control  of  the  surface.  If  an  owner  could 
not  make  improvements  without  liability  for  changes  in  the  be- 
havior of  surface  water,  he  would  be  deprived  of  effective  use  of 
his  property.  The  natural  rights  of  the  landowner  and  the  differ- 
ence in  degree  between  surface  water  and  natural  watercourses 
have  led  to  radical  differences  in  the  rules  of  law  applicable  to  each 
class.  The  attitude  of  law  and  landowner  alike  is  well  illustrated 
by  the  following  quotation  from  Beals  v.  Brookline  (p.  20) :  ^ 

"In  the  language  of  the  older  books  surface  water  is  regarded  very 
largely  by  the  law  'as  a  common  enemy  which  every  proprietor  may 
fight  or  get  rid  of  as  best  he  may.*  ..." 

A  private  owner  has  large  powers  and  small  liabilities  with 
respect  to  surface  water.  Thus,  no  action  lies  for  failure  to  pre- 
vent surface  water  from  flowing  on  to  the  land  of  an  adjoining  pro- 
prietor.^^ But  the  adjoining  proprietor  may  prevent  such  flow, 
even  though  the  water  gathers  in  injurious  quantities  on  the  land 
of  the  other  owner.^^  He  may  prevent  surface  drainage  from  a 
highway,  even  though  the  highway  is  thereby  injured.^^    Indeed 

^  Dickinson  v.  Worcester,  7  Allen  19  (1863). 

^  Ante,  n.  16-21. 

«  174  Mass.  I,  54  N.  E.  339  (1899). 

**  Morrill  v.  Hurley,  120  Mass.  99  (1876). 

^  Gannon  v.  Hargadon,  10  Allen  106  (1865);  Franklin  v.  Fisk,  13  Allen  211  (1866); 
Bates  V.  Smith,  100  Mass.  181  (1868);  Cassidy  v.  Old  Colony  R.  R.  Co.,  141  Mass. 
174,  5  N.  E.  142  (1886). 

^  Franklin  v.  Fisk,  13  Allen  211  (1866). 
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no  prescriptive  right  to  mere  surface  drainage  can  be  gained. ^^ 
Again,  a  landowner  may  change  the  surface  of  his  land  so  that 
surface  water  which  has  flowed  thereon  is  turned  off  on  to  the  land 
of  another. ^^  Nor  is  he  Hable  because  ordinary  cultivation  of  his 
land  causes  unusual  quantities  of  soil  to  wash  down  into  a  neigh- 
boring mill  pond.^^  So  long  as  surface  water  retains  its  indefinite 
character,  any  landowner  may  exclude  it  from  his  premises  or 
turn  it  on  to  the  premises  of  another  without  liability. 

But  a  landowner  may  not  gather  surface  water  into  an  artificial 
channel  and  cast  it  upon  the  premises  of  another.^^  Thus,  it  is 
wrong  to  cast  water  from  a  roof  against  the  wall  of  a  neighboring 
building.  ^^  And  tort  will  lie  where  a  railroad  unnecessarily  con- 
ducts water  in  an  artificial  channel  and  casts  it  upon  neighboring 
land,  even  though  the  water  is  first  made  to  percolate  through  the 
railroad  embankment. ^^  Indeed,  to  gather  water  into  a  stream 
and  cast  it  upon  the  highway  amounts  to  a  public  nuisance,  ^^  for 
which  no  prescriptive  right  can  be  gained,  ^^  although  one  owner  may 
acquire  a  right  by  prescription  to  cast  water  in  a  stream  on  the 
premises  of  another. ^^  The  rule  is  really  the  converse  of  the  rule 
with  respect  to  natural  watercourses.  A  landowner  has  no  in- 
herent right  to  prevent  the  ordinary  flow  of  a  natural  stream  to 
or  from  his  property.  Neither  may  he  create  an  artificial  stream 
and  turn  it  upon  the  land  of  another. 

The  common-law  right  of  the  public  authorities  with  respect  to 
surface  water  in  the  highway  is  at  least  as  great  as  that  of  the 
individual  owner  with  respect  to  surface  water  on  his  premises. 


8^  Parks  V.  Newburyport,  lo  Gray  28  (1857). 

8*  Gannon  v.  Hargadon,  10  Allen  io6  (1865). 

89  Middlesex  Co.  v.  McCue,  149  Mass.  103,  21  N.  E.  230  (1889). 

*°  Martin  v.  Simpson,  6  Allen  102  (1863);  Curtis  v.  Eastern  R.  R.  Co.,  14  Allen 
55  (1867);  98  Mass.  428  (1868);  Rathke  v.  Gardner,  134  Mass.  14, 16  (1883)  (semble); 
Bates  z;.  Westborough,  151  Mass.  174,  181,  23  N.  E.  1070,  1071  (1890);  Fitzpatrick  v. 
Welch,  174  Mass.  486,  55  N.  E.  178  (1899);  Daley  v.  Watertown,  192  Mass.  116,  78 
N.  E.  143  (1906);  Westcott  V.  Boston,  186  Mass.  540,  72  N.  E.  89  (1905).  See  also 
Smith  V.  Gloucester,  201  Mass.  329,  333,  87  N.  E.  626,  628  (1909). 

91  Martin  v.  Simpson,  6  Allen  102  (1863). 

«  Curtis  V.  Eastern  R.  R.  Co.,  14  Allen  55  (1867);  98  Mass.  428  (1868).  The  court 
intimated  that,  if  such  discharge  were  necessary,  the  railroad  should  take  and  pay 
for  the  right  by  eminent  domain. 

^  See  ante,  n.  76.  ^4  See  ante,  n.  77. 

^  White  V.  Chapin,  12  Allen  516  (1866);  Rathke  v.  Gardner,  134  Mass.  14  (1883). 
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Thus,  the  pubKc  authorities  may  prevent  surface  water  from 
flowing  from  the  premises  of  an  abutter  on  to  the  highway.®^ 
They  may  also  turn  surface  water  on  to  the  premises  of  an  abutter 
without  liability  in  tort.^^  Even  if  the  water  be  gathered  into 
gutters  or  channels,  there  is  no  tort  liability,  if  these  overflow 
upon  the  premises  of  an  abutter,  ^^  so  long  as  the  water  is  not  cast 
thereon  in  a  definite  channel.  Indeed,  it  has  been  held  that  tort 
will  not  lie  where  surface  water  is  drained  into  a  cesspool  within 
the  limits  of  the  highway  and  thence  percolates  or  overflows  into 
the  cellar  of  an  abutter. ^^  It  is  not  quite  clear,  however,  whether 
these  cases  rest  upon  the  ground  that  no  common-law  right  of  the 
abutter  is  infringed  or  upon  the  ground  that  there  is  a  remedy 
by  statute.^°°  The  statute  makes  liberal  provision  for  damages 
due  to  lajdng  out  ^°^  and  repairing  ^^^  ways,  and  there  is  a  special 
enactment  with  regard  to  the  wash  from  ways.^°^  Several  of  the 
cases  which  deny  a  remedy  in  tort  intimate  that  there  may  be  a 
remedy  under  the  statute.^^^  It  may  be  that  these  cases  go  no 
farther  than  to  hold  that  the  plaintiff  has  mistaken  his  remedy. 
But  even  in  that  aspect  they  do  not  affirmatively  indicate  that  the 
common-law  right  of  the  public  with  respect  to  surface  water  in 
the  streets  is  any  less  than  that  of  the  abutter,  while  there  are 
intimations  that  no  common-law  right  of  the  abutter  is  in- 
fringed.^^^ 

On  the  other  hand,  the  public  authorities  may  not  gather  the 
surface  water  on  the  highway  into  a  channel  and  turn  the  channel 

^  Keith  V.  Brockton,  136  Mass.  119  (1883);   Dickinson  v.  Worcester,  7  Allen  19 
(1863). 
8^  Turner  v.  Dartmouth,  13  Allen  291  (1866);   Flagg  v.  Worcester,  13  Gray  601. 

(1859). 

98  Collins  V.  Waltham,  151  Mass.  196,  24  N.  E.  327  (1890);  Hewett  v.  Canton, 
182  Mass.  220,  65  N.  E.  42  (1902). 

99  Kennison  v.  Beverly,  146  Mass.  467,  16  N.  E.  278  (1888);  Barry  v.  Lowell, 
8  Allen  127  (1864). 

^°°  See  ante,  n.  44-54. 

"1  R.  L.,  c.  48,  §§  13-15;  as  to  state  highways,  see  R.  L.,  c.  47,  §9;  as  to  town 
ways,  see  R.  L.,  c.  48,  §  68. 

!<«  R.  L.,  c.  51,  §  15. 

^°3  R.  L.,  c.  51,  §  12,  and  see  post,  n.  109-112. 

^^  See  ante,  n.  97-99. 

i«*  See  Flagg  v.  Worcester,  13  Gray  601  (1859);  Turner  v.  Dartmouth,  13  Allen 
291  (1866);  Collins  V.  Waltham,  151  Mass.  196,  24  N.  E.  327  (1890);  Kennison  v. 
Beverly,  146  Mass.  467,  16  N.  E.  278  (1888). 
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upon  the  abutter.^^  It  is  true  that  in  Flagg  v.  Worcester  ^°^  it 
was  held  that  there  was  no  Uability  in  tort  for  digging  a  gutter  in 
the  highway  and  opening  it  within  the  Hmits  of  the  highway  into 
a  culvert  constructed  for  the  private  drainage  of  the  abutters. 
But  in  that  case  the  channel  which  led  to  the  plaintiff's  premises 
was  not  constructed  by  the  pubHc  authorities.  Moreover,  the  court 
intimates  that,  if  the  acts  in  question  were  done  in  repairing  the 
highway,  the  remedy  was  imder  the  statute.  Perhaps  the  fact  that 
the  culvert  ran  under  the  highway  made  the  case  resemble  the 
decisions  which  hold  that  a  certain  amount  of  surface  water  may 
be  cast  in  a  stream  into  a  watercourse.^^^  Moreover,  in  Daley 
V.  Watertown  ^°^  it  was  held  that  tort  would  lie  where  the  town, 
by  license  from  one  Coolidge,  gathered  surface  water  into  a 
definite  channel  and  conducted  it  into  a  pond  which  overflowed 
to  the  damage  of  the  plaintiff.  The  latter  case  seems  conclusive 
against  any  common-law  right  of  the  authorities  to  turn  water  in 
a  stream  upon  the  land  of  an  abutter. 

But  the  authorities  may  gather  surface  water  into  a  definite 
channel  and  conduct  that  channel  within  the  limits  of  the  high- 
way without  incurring  tort  liability  to  the  abutter.  Where  the 
public  authorities  dug  a  watercourse  within  the  limits  of  the  high- 
way, an  abutter  who  was  thereby  incommoded  could  not  main- 
tain an  action  of  tort.^^°  And  where  highway  surveyors,  acting 
within  the  scope  of  their  authority,  dug  a  watercourse  in  the  high- 
way, evidence  that  they  acted  from  maUcious  motives  was  held  to 
be  immaterial.^^^  Again,  where  a  natural  watercourse  rises  within 
the  limits  of  the  highway  and  lower  riparian  owners  consent  to 
its  diversion,  the  stream  may  be  carried  in  front  of  plaintiff's  prop- 
erty in  an  open  ditch.^^^  In  all  these  cases  the  remedy  of  the 
plaintiff,  if  any,  is  under  the  statute,^^^  which  makes  special  pro- 
vision for  dealing  with  the  wash  in  ways.^^* 

^^  Franklin  v.  Fisk,  13  Allen  211  (1866);  Daley  v.  Watertown,  192  Mass.  116,  78 
N.  E.  143  (1906).  See  also  Collins  v.  Waltham,  151  Mass.  196,  24  N.  E.  327  (1890); 
Westcott  V.  Boston,  186  Mass.  540,  72  N.  E.  89  (1905);  Smith  v.  Gloucester,  201 
Mass.  329,  87  N.  E.  626  (1909). 

^°^  13  Gray  601  (1859).  1°'  See  ante,  n.  55-62.    Cf.  n.  63-71. 

"9  192  Mass.  116,  78  N.  E.  143  (1906).       "°  Elder  v.  Bemis,  2,Metc.  599  (1841). 

"1  Benjamin  v.  Wheeler,  8  Gray  409  (1857);  15  Gray  486  (i860). 

112  NeaUey  v.  Bradford,  145  Mass.  561,  14  N.  E.  652  (1888). 

i«  R.  S.,  c.  25,  §  5;  G.  S.,  c.  44,  §  10;  P.  S.,  c.  52,  §  12;  R.  L.,  c.  51,  §  12. 

1^*  Ante,  n.  110-112. 
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It  has  been  already  shown  that  tort  will  not  lie  where  the  public 
authorities  turn  surface  water  from  a  highway  upon  an  abutter 
unless  the  water  be  gathered  in  an  artificial  channel.  But  the 
highway  statute  makes  liberal  provision  for  those  injured  by  public 
work  in  respect  of  highways.^^^  Injury  due  to  surface  water  has 
been  held  a  proper  element  of  such  damage.  Thus,  in  Walker 
V.  Old  Colony  R.  R.  C<?.,"^  it  was  held  that  injury  due  to  surface 
water  might  be  recovered  under  the  railroad  statute.^^^  And 
where  a  statute  gave  damages  to  ^'any  person  injured  in  his 
property,"  ^^^  by  reason  of  the  removal  of  obstructions  in  Stony 
Brook,  it  was  held  that  injury  caused  by  the  removal  of  culverts 
might  be  recovered,  even  though  no  common-law  right  of  the  pe- 
titioner had  been  infringed.^^^  These  cases  indicate  the  Hberal 
spirit  in  which  such  acts  are  construed.^^° 

The  precise  case  has  arisen  under  that  section  of  the  statute 
which  gives  damages  for  injury  resulting  from  repairs  ^^^  in  ways. 
In  Woodbury  v.  Beverly  ^^  a  petition  was  brought  for  damages  under 
P.  S.,  c.  52,  §  15,  and  evidence  was  offered  that  by  reason  of  the 
repairs  the  wash  from  the  streets  was  cast  upon  petitioner's  prop- 
erty and  that  surface  water  was  prevented  from  escaping  there- 
from, and  the  court,  over  respondent's  objection,  permitted  the 
case  to  go  to  the  jury  upon  these  points.  In  holding  this  ruling 
was  proper,  Morton,  J.,  said  (p.  248): 

"If  the  repair  causes  surface  water  to  flow  or  remain  upon  premises 
where  it  did  not  flow  or  remain  before,  and  such  premises  are  thereby 
rendered  damp,  wet,  unhealthy  and  less  valuable  than  before,  the  land^ 
owner  certainly  'sustains  damage  in  his  property'  by  reason  of  the  repair. 
It  is  none  the  less  a  damage  because  resulting  from  surface  water  which 
the  action  of  the  town  in  the  repair  of  its  way  has  caused  to  flow  or 
remain  on  the  premises  of  the  landowner. '^ 

In  view  of  this  case  it  is  probable  that  a  similar  liberal  construction 
will  be  given  to  the  section  ^"^  which  gives  damages  for  laying  out 

1^®  See  Nichols,  Land  Damages,  chs.  iii,  iv.    See  also  ante,  n.  50-54. 
"«  103  Mass.  10  (1869).  "7  G.  S.,  c.  63,  §§  21,  22. 

"8  Cf.  R.  L.,  c.  48,  §§  13,  68,  and  R.  L,  c.  51,  §  i5- 

"^  Boston  Belting  Co.  v.  Boston,  152  Mass.  307,  25  N.  E.  613  (1890);   183  Mass. 
254,  67  N.  E.  428  (1903). 
^°  See  ante,  n.  50-54,  115.  ^^  P.  S.,  c.  52,  §  15,  now  R.  L.,  c.  51,  §  15. 

^  153  Mass.  245,  26  N.  E.  851  (1891). 
^  R.  L.,  c.  48,  §§  13-15.    As  to  town  ways,  R.  L.,  c.  48,  §  68. 
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of  ways  which  is  manifestly  in  pari  materia,  with  the  section  here 
construed. ^^ 

One  further  question  must  be  considered,  .though  the  authorities 
in  regard  to  it  are  rather  hazy.  We  have  seen  that  the  public 
authorities  must  make  provision  for  natural  water  courses,  and 
have  no  inherent  right  to  gather  water  into  a  stream  and  cast  it 
upon  the  abutter.  Also  the  public  authorities  are  confined  within 
the  limits  of  the  highway  location.^^^  How  far  may  the  public 
authorities  upon  payment  of  compensation  "  take  "  a  right  to 
interfere  with  natural  streams  or  to  collect  water  into  a  stream 
and  cast  it  upon  the  abutter  as  an  incident  to  laying  out  or 
relocating  the  highway?  The  cases  intimate  that  under  present 
statutes  the  power  of  the  public  authorities  is  exhausted  when  the 
highway  is  located,  and  that  there  is  no  power  to  take  additional 
easements  in  land  beyond  the  limits  of  the  location  for  the  benefit 
of  the  highway .^^^  None  of  the  cases  last  cited  ^^^  deals  with  the 
disposition  of  waters  by  the  public  authorities.  On  the  other 
hand  the  legislature  may  confer  power  to  deal  with  natural 
streams,^^^  and  it  would  seem  might  authorize  the  creation  and 
disposition  of  artificial  streams.  It  has  likewise  been  intimated 
that  a  railroad  corporation  might  in  case  of  necessity  and  upon 
payment  of  compensation  have  incidental  power  to  discharge 
water  in  a  stream  upon  land  not  taken.^^^  Conceivably  this 
principle  might  be  extended  to  the  public  authorities  who  are 
charged  with  the  duty  of  laying  out  ways,  though  this  seems 
very  doubtful.^^  In  the  absence  of  express  decision  the  solution 
of  the  problem  seems  to  lie  in  legislative  enactment. 
The  cases  then  point  to  the  following  conclusions: 
I.  When  a  highway  is  laid  out  across  a  natural  watercourse,  a 
bridge  or  culvert  sufficient  to  accommodate  the  natural  flow  of 
the  stream  must  be  provided  and  maintained  by  the  public;  but 


^  See  also  n.  50-54,  116,  119. 

^  Preston  v.  Newton,  213  Mass.  483,  100  N.  E.  641  (1913).     See  also  n.  10  and  11. 
"•  Preston  v.  Newton,  213   Mass.  483,  100  N.  E.  641  (1913);  Doon  v.  Natick, 
171  Mass.  228,  50  N.  E.  616  (1898);  Simonds  v.  Walker,  100  Mass.  112  (1868). 

127  See  n.  23,  39,  44,  64-66. 

128  Curtis  V.  Eastern  R.  R.  Co.,  9  Allen  55  (1867);  Babcock  v.  Western  R.  R.  Corp., 
9  Mete.  553  (1845). 

i2«  See  n.  126,  106. 
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provision  need  not  be  made  at  that  time  for  extraordinary  freshets 
or  for  subsequent  changes  under  public  authority. 

2.  When  a  natural  watercourse  crosses  the  highway,  surface 
water  may  be  gathered  into  a  stream  and  cast  therein  without 
liability  in  tort  for  increasing  the  flow  of  the  stream  or  for  pollu- 
tion, imless  the  increase  or  pollution  is  so  great  as  to  constitute  a 
nuisance;  but  the  cases  intimate  that  there  may  be  a  remedy  in 
damages  under  the  statute. 

3.  Tort  does  not  lie  for  turning  surface  water  from  the  highway 
upon  an  abutter  unless  the  water  be  turned  upon  him  in  a  definite 
channel,  nor  will  tort  lie  for  overflow  or  percolation  of  surface 
water  from  gutters  or  cesspools;  but  it  has  been  held  that  there  is 
a  remedy  imder  the  statute  when  such  injury  is  caused  by  repairs 
in  the  highway,  and  it  seems  probable  that  a  similar  construction 
will  be  given  to  other  damage  sections  of  the  highway  statute. 

4.  Where  a  statute  authorizes  certain  acts,  equity  will  not  re- 
strain them  nor  will  tort  lie  for  them;  instead,  recovery  must  be 
sought  in  the  manner  prescribed  by  the  statute,  although  there 
may  be  a  remedy  in  tort  if  the  powers  conferred  be  exercised  negli- 
gently or  improperly.  In  theory  this  distinction  may  be  clear,  but 
in  practice  the  precise  line  of  demarcation  is  very  difficult  to 
determine.  As  a  practical  matter,  the  safe  procedure  is  to  bring 
both  a  petition  for  damages  under  the  statute  and  an  action 
of  tort  and  then  try  both  cases  together.  This  was  done  in 
Boston  Belting  Co.  v.  Boston,  supra,  119. 

Edwin  H.  Abbot,  Jr 
Boston,  Mass. 
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Freedom  of  Contract  Under  the  Constitution.  —  Four  recent 
cases  suggest  under  a  variety  of  aspects  the  single  problem,  how  far  may 
the  legislature  regulate  the  terms  of  contracts  without  infringing  the 
constitutional  guarantees  of  liberty  and  property,  which  have  been  con- 
strued to  include  liberty  of  contract.^  A  well-defined  line  divides  the 
cases  in  which  such  legislation  is  upheld  into  two  classes,  according  to 
the  grounds  upon  which  the  regulation  is  justified:  first,  statutes  up- 
held because  they  subserve  certain  public  interests;  secondly,  statutes 
upheld  as  an  exercise  of  special  and  peculiar  powers  vested  in  the  legis- 
lature. As  will  be  seen,  these  two  justifications,  while  logically  distinct, 
are  sometimes  both  present  in  the  same  case. 

Complete  freedom  of  contract  is  inconsistent  with  the  necessity  in  a 
highly  organized  community  for  legislation  to  safeguard  the  public 
health,  morals,  safety,  and  general  welfare.  The  limitations  which  are 
from  time  to  time  imposed  as  legislatures  feel  this  necessity  are  usually 
upheld  by  the  courts  as  an  exercise  of  the  police  power  .^  Fortunately  the 
bounds  of  this  vague  residuum  of  sovereignty  have  never  been  precisely 
defined.  It  has  been  the  automatic  governor  in  our  constitutional  ma- 
chinery, and  with  some  conspicuous  exceptions^  it  has  kept  pace  with  the 

^  See  an  article  entitled  "Liberty  of  Contract,"  by  Prof.  Roscoe  Pound,  i8  Yale 
L.J.48S. 

*  Noble  State  Bank  v.  Haskell,  219  U.  S.  104;  see  Hudson  Water  Co.  v.  McCarter^ 
209  U.  S.  349,  355. 

»  Lochner  v.  New  York,  198  U.  S.  45;  State  v.  Julow,  129  Mo.  163;  Adair  v.  United 
States,  208  U.  S.  161. 
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necessities  of  our  increasingly  complex  civilization.  The  more  enlight- 
ened tribunals  have  usually  refused  to  take  the  extreme  measure  of  con- 
demning a  law,  unless  it  was  palpably  arbitrary  and  had  no  reasonable 
connection  with  the  general  welfare."* 

A  striking  illustration  of  this  commendable  attitude,  especially  note- 
worthy as  proceeding  from  the  New  York  Court  of  Appeals,  is  to  be 
found  in  one  of  the  recent  cases  referred  to.  A  statute  was  upheld  which 
required  every  factory  and  mercantile  establishment  to  give  its  em- 
ployees twenty-four  consecutive  hours  of  rest  in  every  seven  days.^ 
People  V.  Klinck  Packing  Co.,  52  N.  Y.  L.  J.  1925  (Ct.  App.).  The  statute 
has  a  manifest  resemblance  to  Sunday  laws,  which  are  almost  universally 
upheld,^  but  there  is  an  important  difference.  Whereas  Sunday  laws 
subserve  the  public  interest  in  two  respects,  by  securing  a  peaceful  and 
quiet  day  for  public  worship,  and  providing  a  day  of  rest  and  recuper- 
ation for.  the  toiler,  this  enactment  has  only  the  latter  ground  to  stand 
on.  Its  provisions  impose  additional  restrictions  only  on  those  who  are 
not  already  bound  to  obey  the  Sunday  law.  No  previous  case  has  been 
found,  which  even  to  this  limited  extent  upholds  a  restriction  of  working 
hours  for  men  equally  with  women  and  children,  solely  as  a  humanita- 
rian measure  and  without  the  supporting  consideration  of  Sunday  as  a 
day  of  general  rest.  But  the  court  does  not  for  that  reason  condemn 
the  law.  It  recognizes  that  the  Constitution  does  not  require  a  dynamic 
society  to  conform  to  static  legal  concepts  embalmed  in  the  books,  and 
that  reasonable  men  may  well  think  one  day  a  week  of  enforced  idleness 
a  cheap  and  effective  form  of  preventive  medicine. 

In  contrast  with  this  result  stands  a  recent  decision  of  the  United 
States  Supreme  Court.  Six  of  the  justices  held  that  a  state  could 
not  forbid  an  employer  to  require  of  an  employee  an  agreement  to 
surrender  membership  in  a  union,  as  a  condition  of  either  securing 
or  continuing  in  a  job.^  Coppage  v.  Kansas,  236  U.  S.  i.  The  ground 
of  decision  is  that  such  a  statute  makes  the  ''levelling  of  inequalities 
of  fortune"  an  end  in  itself,  and  not  an  incident  to  the  promotion 
of  the  general  welfare.^    This  presupposes  a  major  premise,  which  is 

*  See  Gundling  v.  Chicago,  177  U.  S.  183,  188;  in  Erie  R.  Co.  v.  Williams,  233  U.  S. 
685,  699,  the  court  said:  "The  legislature  is  in  the  first  instance  the  judge  of  what  is 
necessary  for  the  public  welfare.  The  earnest  conflict  of  serious  opinion  does  not  suffice 
to  bring  it  within  the  range  of  judicial  cognizance." 

^  Labor  Law,  Art.  6,  §  8  o;  CoNSOLroATED  Laws,  c.  31  (Laws  of  1909,  c.  36)  as 
amended  Laws  of  1913,  c.  740;  Penal  Law,  §  1275.  ^ 

"  Hennington  v.  Georgia,  163  U.  S.  299,  and  cases  cited. 

'  Kansas  Session  Laws  of  1903,  c.  222;  Gen.  Stat.  Kansas,  1909,  §§  4674,  4675. 
Similar  statutes  have  been  passed  by  Congress,  and  by  the  legislatures  of  California, 
Colorado.  Connecticut,  Indiana,  Massachusetts,  Minnesota,  New  Hampshire,  New 
Jersey,  New  York,  Oklahoma,  Oregon,  Pennsylvania,  Wisconsin,  and  Porto  Rico. 
See  Bulletin  of  the  Bureau  of  Labor  Statistics,  No.  148,  vols,  i  and  2. 

8  The  court  considers  itself  bound  by  its  unfortunate  decision  that  Congress  could 
not  forbid  an  interstate  railroad  to  discharge  an  employee  solely  because  of  his  affilia- 
tion with  a  union.  Adair  v.  United  States,  208  U.  S.  161,  criticised  by  the  Hon.  Rich- 
ard Olney,  in  42  Am.  L.  Rev.  164.  See  Freund,  Police  Power,  §  326,  for  a  state- 
ment of  the  ground  on  which  the  Adair  case  may  be  distinguished  from  the  principal 
case.  Day  and  Hughes,  JJ.,  take  this  distinction,  while  Holmes,  J.,  would  overrule 
the  Adair  case.  Another  recent  case  extends  the  prohibition  of  the  Fourteenth 
Amendment  to  a  statute  requiring  a  corporation  to  give  an  employee  a  true  state- 
ment of  the  reason  for  dismissal.     St.  Louis  S.  W.  Ry.  Co.  v.  Griffin,  171  S.  W.  703 
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deduced  from  the  nature  of  things,  that  no  statute  which  makes  the 
"levelling  of  inequalities  of  fortune"  an  end  in  itself  can  reasonably 
tend  to  promote  the  public  welfare.  But  the  Supreme  Court  has  up- 
held the  following  laws,  which  in  the  principal  case  are  conceded  to  in- 
volve an  incidental  "levelling:"  limiting  hours  of  labor  in  dangerous 
employments;  ^  requiring  semi-monthly  payment  of  wages;  ^°  requbr- 
ing  payment  of  wages  in  money  instead  of  merchandise;  ^^  and  securing 
a  fair  standard  for  estimating  wages.^^  ^n  observer  would  not  have  to 
be  irrational  to  conclude  that  each  of  the  specific  evils  which  these  stat- 
utes were  directed  against  had  a  common  source  in  the  "inequality  of 
fortune"  between  laborer  and  employer,  which  compels  the  laborer  who 
contracts  single-handed  to  accept  a  job  on  whatever  terms  it  is  offered 
to  him.  Unions  are  a  reasonable  way  of  overcoming  this  inequality, 
and  hence  depriving  the  employer  of  one  weapon  against  unions  is  no 
more  than  striking  a  blow  at  the  root  of  the  above  admitted  evils.  It  is 
submitted  that  there  is  nothing  palpably  arbitrary  in  such  a  law.  Stat- 
utes directed  against  "inequalities  of  fortune"  may  be  always  futile  and 
generally  ill-advised,  but  it  is  submitted  that  they  are  not  invariably 
opposed  to  the  general  welfare  and  necessarily  unconstitutional.  The 
court  declared  a  sounder  doctrine  when  it  said:  "The  Foiurteenth  Amend- 
ment does  not  interfere  by  creating  a  fictitious  equality  where  there  is  a 
real  difference."  ^^  What  is  the  sacred  nebula  surrounding  a  "real  dif- 
ference" of  fortune  that  it  should  be  made  an  exception  to  the  rule? 
In  the  second  group  of  cases,  statutes  regulating  contracts  are  sus- 
tained on  more  technical  grounds,  either  as  a  supervision  of  public  works, 
or  as  an  exercise  of  the  state's  power  over  corporations.  It  is  now  rec- 
ognized in  many  courts  that  a  state,  like  any  other  business  enterprise, 
may  make  rules  for  its  officials,  servants,  and  administrative  agencies 
in  the  transaction  of  public  affairs.^^  But  recently  a  New  York  law  re- 
quiring municipal  corporations  to  employ  on  public  works  only  United 
States  citizens  ^^  was  condemned  as  depriving  aliens  of  their  rights  under 
the  Fourteenth  Amendment.^^  People  v.  Crane,  52  N.  Y.  L.  J.  1408 
(N.  Y.  App.  Div.).  With  unimpeachable  reasoning  the  opinion  proves 
that  the  Fourteenth  Amendment  protects  resident  aliens  as  well  as  citi- 
zens, and  that  the  statute  is  not  within  the  legitimate  scope  of  the  police 
power.    But  as  no  one  is  entitled,  of  absolute  right,  to  work  for  the  state 

(Tex.).    There  must  always  be  some  reason,  if  only  sheer  caprice.    There  seems  no 
objection  to  compelling  an  employer  to  make  a  statement  of  it. 

^  Holden  ;;.  Hardy,  169  U.  S.  366;  Muller  v.  Oregon,  208  U.  S.  412. 

"  Erie  R.  Co.  v.  Williams,  233  U.  S.  685. 

"  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13. 

^  McLean  v.  Arkansas,  211  U.  S.  539. 

"  See  Quong  Wing  v.  Kirkendall,  223  U.  S.  59,  63. 

"  Statutes  restricting  hours  of  labor:  Atkin  v.  Kansas,  191  U.  S.  207;  Ellis  v. 
United  States,  206  U.  S.  246;  People  v.  Metz,  193  N.  Y.  148,  85  N.  E.  1070.  Contra, 
Cleveland  v.  Clements  Bros.  Con.  Co.,  67  Oh.  St.  197,  65  N.  E.  885;  Ex  parte  Kubach, 
85  Cal.  274,  24  Pac.  737.  Statutes  settling  minimum  wage:  Mallette  v.  Spokane,  137 
Pac.  496  (Ore.).  Contra,  Street  v.  Vamey  Co.,  160  Ind.  338,  66  N.  E.  895.  Statute 
requiring  public  printing  to  be  done  within  state:  Ex  parte  Gemmil,  20  Idaho,  732, 119 
Pac.  298. 

"  Labor  Law,  Art.  2,  §  14;  Laws  of  1909,  c.  36. 

"  It  is  beyond  the  scope  of  this  note  to  consider  the  possible  objections  to  this  statute 
as  a  violation  of  treaty  obligations  of  the  United  States. 
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or  its  agencies/^  there  can  be  no  deprivation  in  respect  of  the  alien.  The 
state,  like  any  other  employer,  is  not  restricted  by  the  Constitution  from 
a  free  choice  of  its  employees.^^  The  municipality  cannot  object,  for 
the  great  weight  of  authority  holds  that  as  an  administrative  agency  of 
the  state  in  carrying  on  public  works  it  is  subject  to  the  directions  of  the 
state.19 

Statutes  which  have  nothing  to  do  with  the  performance  of  public 
works,  but  which  apply  only  to  corporations,  municipal  and  private, 
have  been  sustained  as  an  exercise  of  the  special  legislative  power  to 
amend  the  charters  of  domestic  corporations  which  is  now  reserved  in 
nearly  all  states,  and  to  regulate  the  admission  of  foreign  corporations. ^^ 
The  limitations  on  this  twofold  power  have  not  been  worked  out  with 
any  degree  of  exactness.^^  In  many  cases  this  justification  is  relied  upon 
by  the  courts  as  an  additional  ground  to  support  statutes  which  come 
under  the  police  power.  The  right  to  exclude  foreign  corporations  before 
they  acquire  property  in  the  state  is  extremely  broad,^^  and,  generally 
speaking,  any  provision  can  be  inserted  by  amendment  into  the  charter 
of  a  domestic  corporation  which  could  have  been  introduced  at  the  time 
of  the  original  grant.^^ 

If  a  statute  restricts  liberty  of  contract  and  cannot  be  upheld  on  any 
of  these  grounds,  it  is  invalid.  An  illustration  is  provided  by  the  recent 
decision  condemning  the  Arizona  Alien  Act,  which  applied  indiscrim- 
inately to  all  employers  of  labor.  Raich  v.  Attorney-General,  U.  S.  Dist. 
Ct.,  Dist.  of  Arizona.  (Not  yet  reported.)  It  promoted  no  legitimate 
public  interest,  and  being  of  general  application,  advantage  could  not  be 
taken  of  the  narrower  justification  on  which  the  New  York  statute  shoiild 
have  been  upheld. 


The  Right  of  Publicity.  —  A  recent  English  case  seems  to  recognize 
as  appurtenant  to  premises  abutting  on  a  public  way  a  right  to  have 
neighboring  portions  of  the  highway  free  from  obstructions  which 
unreasonably  interfere  with  the  view  of  the  premises  from  the  high- 
way. Cobb  V.  Saxby,  [1914]  3  K.  B.  822.^  In  contradistinction  to  the 
right  of  privacy  of  the  person,  this  might  well  be  called  the  right  of  pub- 
licity.   In  this  case  one  of  two  adjoining  landowners  was  enjoined  from 

"  See  Atkin  v.  Kansas,  191  U.  S.  207,  223. 

^8  People  V.  Ludington's  Sons,  131  N.  Y.  Supp.  550.  Contra,  Chicago  v.  Hulbert,  205 
111.  346,  68  N.  E.  786. 

19  Hunter  v.  Pittsburgh,  207  U.  S-  161,  and  cases  cited  supra,  note  14.  This  right  of 
regulation  depends  upon  the  public  character  of  the  work,  and  not  upon  the  state's 
right  to  revoke  the  municipal  charter  at  will.  Keefe  v.  People,  37  Colo.  317, 87  Pac.  791. 
(The  municipal  corporation  was  created  by  the  state  constitution,  for  the  express  pur- 
pose of  preventing  legislative  alterations  in  its  charter.) 

20  Erie  R.  Co.  V.  Williams,  233  U.  S.  685;  State  v.  Brown  &  Sharp  Mfg.  Co.,  18 
R.  I.  16,  25  Atl.  246;   Shaffer  v.  Mining  Co.,  55  Md.  74. 

21  For  comment  on  this  right,  see  20  Harv.  L.  Rev.  634. 

22  Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202  U.  S.  246.  See  also  28  Harv.  L.  Rev. 
304. 

^  Erie  R.  Co.  v.  Williams,  supra. 

1  For  a  more  complete  statement  of  this  case,  see  Recent  Cases,  p.  520,  and  11 1 
T.  L.  R.  814. 
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maintaining  signboards  projecting  over  the  street  so  as  entirely  to  ob- 
scure the  view  from  the  street  of  the  side  wall  of  his  neighbor's  building, 
which  projected  beyond  the  front  of  his  own  building,  apparently  be- 
cause of  a  jog  in  the  street,  although  there  were  neither  doors  nor  win- 
dows in  the  wall  and  its  sole  use  was  for  advertising  purposes.^ 

It  seems  now  well  settled  that  the  owner  of  land  abutting  upon  a  public 
highway  possesses,  as  incident  to  such  ownership,  easements  of  light, 
air,  and  access  in  and  from  the  adjacent  street  for  the  benefit  of  his 
abutting  lands.^  Naturally  enough  there  is  but  little  direct  support  in 
the  authorities  for  the  additional  right  which  the  principal  case  seems  to 
recognize,  since  it  is  seldom  infringed  without  infringing  one  or  more 
of  the  more  firmly  established  rights  to  light,  air,  and  access,^  but  relief 
has  occasionally  been  granted  where  the  plaintiff  suffered  no  other  sub- 
stantial damage  than  the  obstruction  of  the  view  of  his  premises  from 
the  street.^  Moreover,  since  the  obstruction  complained  of  is  generally 
also  an  obstruction  of  the  public  easement  of  passage,  the  courts  usually 
base  the  relief  upon  the  ground  that  the  plaintiff  suffers  "special"  or 
"peculiar  "  damage  from  a  public  nuisance.^  If  the  adjoining  landowner 
siiffers  actual  damage  because  his  right  of  passage  over  the  highway  is 
infringed,  he  may  properly  sue  as  an  individual  injured  by  the  obstruc- 
tion of  the  public  right  of  passage,^  but  unless  he  is  in  some  way  injured 
because  the  public  right  is  violated,  there  is  absolutely  no  basis  for  a  right 
of  action  on  that  ground.^  On  the  contrary  assumption  that  a  private 
individual  may  always  enjoin  a  public  nuisance  whenever  by  a  mere 
coincidence  it  causes  him  pecuniary  loss  in  some  altogether  collateral 
way,  the  maintenance  of  the  lower  portion  of  the  boards  in  the  principal 
case  might  perhaps  have  been  enjoined  on  this  ground,  since  they  were 

2  Although  the  reports  describe  this  building  as  projecting  into  the  street,  this  is 
probably  a  misdescription;  otherwise  the  injunction  should  have  been  denied  be- 
cause of  unclean  hands.    Brutsche  v.  Bowers,  122  la.  226,  97  N.  W.  1076. 

3  Muhlker  v.  New  York  &  H.  R.  Co.,  197  U.  S.  544;  Beckett  v.  Midland  R.  Co., 
L.  R.  3  C.  P.  82.  See  4  Harv.  L.  Rev.  75;  15  id.  305.  It  has  been  declared  that  these 
rights  are  limited  to  the  p)ortion  of  the  highway  upon  which  the  premises  immediately 
abut.  See  Opinion  of  the  Justices,  208  Mass.  603,  606,  94  N.  E.  849.  It  is  submitted 
that  this  limitation  is  narrow,  for  the  owners  rights  do  not  depend  on  the  ownership 
of  the  fee  in  the  highway.  Abendroth  v.  Manhattan  Ry.  Co.,  122  N.  Y.  i,  25  N.  E. 
496.  And  it  seems  to  be  generally  disregarded.  Benjamin  v.  Storr,  L.  R.  9  C.  P.  400, 
and  cases  infra,  note  4. 

*  The  following  cases  recognized  obstruction  of  the  view  to  the  premises  as  an 
element  of  legal  damage  where  other  rights  were  also  infringed.  First  National  Bank 
V.  Tyson,  133  Ala.  459,  32  So.  144;  Green  v.  Thresher,  235  Pa.  St.  169,  83  Atl.  711; 
John  Ainsfield  Co.  v.  Edward  B.  Grossman  Co.,  98  111.  App.  180;  Hallock  v.  Scheyer, 
33  Hun  (N.  Y.)  III. 

^  Perry  v.  Castner,  124  la.  386,  100  N.  W.  84;  McCormick  v.  Weaver,  144  Mich.  6, 
107  N.  W.  314. 

^  First  National  Bank  v.  Tyson,  supra;  McCormick  v .  Weaver,  supra;  Green  v. 
Thresher,  supra;  John  Ainsfield  Co.  v.  Edward  B.  Grossman  Co.,  supra.  Cf.  Camp- 
bell V.  Paddington  Corporation,  [191 1]  i  K.  B.  869.  For  a  criticism  of  the  words 
"special"  and  "peculiar"  in  this  connectioii  see  an  article  by  Judge  Jeremiah  Smith, 
15  Col.  L.  Rev.  i,  9. 

'  See  15  Col.  L.  Rev.  i,  22. 

*  This  argument  finds  strong  support  in  those  cases  in  which  the  plaintiff  has  suf- 
fered damage  from  an  act  of  the  defendant  which  was  also  in  violation  of  a  public 
statute,  but  is  denied  recovery  because  the  harm  was  not  of  the  kind  which  the  statute 
aimed  to  prevent.    Gorris  v.  Scott,  L.  R.  9  Exch.  125. 
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probably  a  public  nuisance.^  But  the  upper  signboards  could  scarcely 
be  regarded  as  such  an  illegal  obstruction  of  the  highway/^  and  the  court 
made  no  distinction,  but  rightly  based  its  decree  entirely  on  the  infringe- 
ment of  the  adjoining  owner's  private  right.  To  entitle  him  to  relief, 
recognition  of  the  right  of  publicity  as  a  private  right  in  no  way 
dependent  upon  interference  with  the  pubHc  easement  is  essential, 
not  only  in  the  comparatively  rare  cases,  where  no  such  interference 
occurs,  but  also  where  the  obstruction  has  been  legally  authorized  by 
the  state  or  municipal  authorities.  Consequently,  decisions  granting 
relief  in  such  cases  are  direct  authority  for  this  so-called  right  of  pub- 
licity, except  in  so  far  as  they  can  be  based  upon  the  violation  of  other 
rights  involved.^^ 

While  it  seems  eminently  desirable  under  modern  conditions  that  the 
existence  of  such  a  right  should  be  recognized,  it  is  to  be  observed  that 
only  a  substantial  obstruction  of  the  view  from  the  street  should  con- 
stitute a  violation  of  it.^^  j^  this  it  is  to  be  distinguished  from  the  ease- 
ment of  access,  any  interference  with  which  is  actionable,^^  and  is  more 
nearly  analogous  to  the  easement  of  ancient  lights.^^ 


Valuation  of  Public  Service  Franchises.  —  It  is  a  judicial  com- 
monplace that  ''a  franchise  is  property."  But  this  statement,  like  many 
another  legal  axiom,  is  fraught  with  ambiguity.^   It  does  not  distinguish 

'  Commonwealth  v.  Wilkinson,  16  Pick.  (Mass.)  175;  Commonwealth  v.  King,  13 
Mete.  (Mass.)  115.    See  also  2  Elliott,  Streets  and  Highways,  3  ed.,  §  832. 

^°  Loth  V.  Columbia  Theatre  Co.,  197  Mo.  328,  94  S.  W.  847;  Chambers  v.  Ohio  Life, 
etc.  Ins.  Co.,  i  Disney  (Oh.)  327,  335;  Hawkins  v.  Sanders,  45  Mich.  491,  8  N.  W.  98. 

"  Perry  v.  Castner,  supra;  Alabama  Terminal  R.  Co.  v.  Crawford,  10  Ala.  App. 
296,  64  So.  650. 

"  The  cases  in  which  relief  has  been  denied  may  be  distinguished  on  this  ground,  al- 
though the  language  of  some  of  them  is  broad  enough  to  deny  the  existence  of  such 
a  right  altogether.  Hay  v.  Weber,  79  Wis.  587,  48  N.  W.  859;  Cummins  v.  Sum- 
munduwat  Lodge,  9  Kan.  App.  153,  58  Pac.  486;  Womser  v.  Brown,  149  N.  Y.  163, 
43  N.  E.  524;  Hawkins  v.  Sanders,  supra;  Tracy  v.  Le  Blanc,  89  Me.  304. 

^  See  15  Col.  L.  Rev.  142,  154. 

"  See  S almond.  Torts,  §  81.  The  principal  case  might  perhaps  be  supported  on 
the  additional  ground  that  there  was  no  justification  for  the  damage  intentionally 
caused  by  the  obstruction.  Burker  v.  Smith,  69  Mich.  380,  37  N.  W.  838;  Flaherty 
V.  Moran,  81  Mich.  52,  45  N.  W.  381.  See  also  Tuttle  v.  Buck,  107  Minn.  145,  119 
N.  W.  946.  Contra,  Metzger  v.  Hochrein,  107  Wis.  267,  83  N.  W.  308;  Letts  v.  Kessler, 
54  Oh.  St.  73,  42  N.  E.  765.  But  there  is  little  likelihood  that  this  so-called  "spite 
fence"  doctrine  would  be  followed  in  England.  Potts  v.  Smith,  L.  R.  6  Eq.  311,  317. 
This  question,  however,  is  less  likely  to  arise  there  because  the  obstruction  is  generally 
justified  in  order  to  prevent  the  acquisition  of  an  easement  of  light.  See  2  Wash- 
burn, Real  Property,  6  ed.,  319;  Tudor,  Leading  Cases,  3  ed.,  201.  Such  a 
justification  would  not  obtain  where  only  the  view  of  the  premises  is  involved.  Smith 
V.  Owen,  35  L.  J.  Ch.  317.  Consequently,  the  question  might  well  arise  where  the 
obstruction  was  on  private  property. 

1  The  cases  abound  in  sweeping  statements  to  the  effect  that  a  franchise  is  "taxa- 
ble, inheritable,  alienable,  subject  to  levy  and  sale  under  execution,  to  condemnation 
under  the  exercise  of  the  right  of  eminent  domain,  and  invested  .  .  .  with  the  attri- 
butes of  property  generally."  People  v.  O'Brien,  m  N.  Y.  i,  41,  18  N.  E.  692,  699. 
Such  language  is  obviously  too  broad.  Not  all  franchises  are  inheritable  and  alien- 
able, and  in  the  absence  of  an  express  provision  to  the  contrary  such  franchises  are 
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as  to  the  character  of  the  "franchise,"  nor  as  to  the  purpose  for  which  it 
is  to  be  considered  "property."  For  the  sake  of  clearness,  exclusive 
and  irrevocable  privileges  must  be  differentiated  from  franchises  which 
amount  to  mere  revocable  licenses,  and  varying  principles  will  apply  to 
these  as  the  cases  have  to  do  with  taxation,  eminent  domain,  or  rate 
regulation.  All  the  authorities  agree  that  a  franchise,  whether  revo- 
cable or  irrevocable,  may  be  taxed.^  Although  this  conclusion  is  reached 
by  varied  and  often  devious  methods,  the  correctness  of  the  result  cannot 
be  doubted.  Such  a  privilege  authorizes  the  gainful  use  of  private  prop- 
erty in  a  particular  manner.  As  this  is  a  valuable  right,  it  should  be 
taxed  as  such  during  its  existence.^  But  such  value  continues  only  up 
to  the  time  when  the  state  acts,  and  when  acquisition  by  eminent  do- 
main or  regulation '  of  rates  is  in  question  different  principles  apply. 
Where  there  is  a  limitation  on  the  state's  right  to  revoke  the  franchise, 
or  the  holder  of  it  has  been  promised  certain  privileges,  the  contract 
clause  of  the  Constitution  will  protect  the  agreement.^  Such  rights  have 
an  undoubted  value  and  cannot  be  taken  away  without  compensation, 
but  on  principle  it  would  seem  at  least  arguable  whether  the  holder  can 
demand  to  earn  a  dividend  on  them.^ 

But,  however  that  may  be,  when  the  state  has  given  a  mere  grant  of 
user  and  has  not  bound  itself  in  any  way,  when  the  franchise  amounts 
to  no  more  than  a  revocable  license,  what  possible  claim  has  the  grantee 
of  such  a  privilege  to  any  allowance,  either  by  way  of  compensation  in 
eminent  domain  proceedings,  or  of  valuation  in  proceedings  to  regulate 
rates,  beyond  perhaps  the  actual  expense  incurred  in  obtaining  the 
grant?  ®    "The  franchise  has  added  no  producing  power  to  the  realty  or 

subject  to  the  state's  power  to  fix  reasonable  rates.  This  "property"  is  of  such  a 
peculiar  nature  that  its  value  may  be  largely  destroyed  by  the  power  of  the  state  to 
fix  rates  unless  there  is  an  express  guaranty  to  the  contrary.  See  Detroit  v.  Detroit, 
etc.  Ry.,  184  U.  S.  368;  Vicksburg  v.  Vicksburg,  etc.  Co.,  206  U.  S.  496.  Nor  do 
they  deprive  a  municipality  of  the  right  to  supply  itself.  Hamilton,  etc.  Co.  v.  Ham- 
ilton City,  146  U.  S.  258. 

2  See  People  v.  O'Brien,  supra;  Society  for  Savings  v.  Coite,  6  Wall.  (U.  S.)  594; 
Brisbane  v.  Brisbane,  etc.  Co.,  9  Queens.  L.  J.  67;  Beale  and  Wyman,  Rate  Regu- 
lation, §  363. 

^  This  tax  "is  quite  consistent  with  the  value  of  the  franchise  being  subject  to  dim- 
inution by  a  diminished  income  as  a  result  of  legislation  reducing  rates."  Beale  and 
Wyman,  Rate  Regulation,  §  363. 

*  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650;  New  Orleans  Water 
Works  Co.  V.  Rivers,  115  U.  S.  674.  In  such  cases,  of  course,  the  courts  will  construe 
the  agreement  strictly  in  favor  of  the  state.  Walla  Walla  v.  Walla  Walla  Water  Co., 
172  U.  S.  I. 

^  Where  there  is,  for  example,  a  franchise,  irrevocable  for  a  definite  period  of 
time,  the  only  right  properly  protected  under  the  Constitution  would  seem  to  be  that 
of  doing  business  at  reasonable  rates  during  that  period.  This  certainty,  doubtless, 
will  increase  the  market  value  of  the  company's  securities.  It  will  have  to  be  paid  for  if 
the  state  acquires  it  by  eminent  domain,  because  this  constitutionally  protected  cer- 
tainty of  earning  power  is  being  taken.  But  by  what  right  does  the  company  claim 
to  earn  a  return  on  this  intangible  property?  It  has  not  dedicated  any  property  to  a 
public  use.  It  has  simply  accepted  a  valuable  gift  which  it  is  admitted  is  irrevocable; 
but  why  does  that  fact  lead  to  the  result  that  the  public  served  by  the  company  should 
pay  higher  rates  to  the  company?  It  would  seem  that  the  contract  which  is  pro- 
tected is,  as  has  been  said  before,  only  the  right  to  earn  reasonable  rates  on  the  tangible 
property  for  the  given  period. 

*  In  such  a  case,  condemning  the  property  is  equivalent  to  a  revocation  of  the  revo- 
cable license.    See  Kingsland  v.  Mayor  of  New  York,  no  N.  Y.  569,  583. 
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personalty,  it  has  simply  authorized  their  employment  in  a  particular 
way."  ^  This  authorization  gives  the  right  to  operate  as  a  profitable 
going  concern  what  would  otherwise  be  a  job  lot  of  material.^  Not  satis- 
fied with  the  privilege  of  using  its  property  in  a  profitable  employment, 
the  contention  on  behalf  of  the  public  service  company  is  that  such  a  privi- 
lege is  property  for  which  it  must  be  compensated  when  deprived  of 
it,  and  upon  which  it  is  entitled  to  earn  a  return.  A  practical  difficulty 
is  at  once  suggested  as  to  the  method  by  which  such  a  franchise  could  be 
valued.  In  a  rate  case,  the  problem  seems  without  solution.  For  to 
determine  what  rates  are  reasonable,  we  look  at  the  present  value  of  the 
property  on  which  the  company  has  a  right  to  earn  returns.  The  value 
of  this  revocable  franchise  before  the  state  acts,  results  from  the  rates 
which  the  state  then  allows  the  company  to  charge.  If  the  franchise  be 
given  a  value  based  on  these  present  rates  and  this  be  included  in  present 
value,  the  logical  result  of  the  vicious  circle  must  be  that  the  rates  of 
a  public  service  company  can  never  be  regulated  by  the  state. ^  While 
some  of  the  courts  balk  at  the  application  of  this  doctrine  to  rate  regula- 
tion, they  do  not  seem  to  realize  that  an  equal  absurdity  will  follow  from 
giving  value  to  a  revocable  franchise  in  the  eminent  domain  cases.  If 
one  grants  that  present  earning  power  may  give  value  in  an  eminent 
domain  case  but  asserts  that  it  must  not  be  considered  in  rate-making, 
a  state  need  only  regulate  first  and  condemn  later  to  achieve  the  de- 
sired result.  Such  a  redudio  ad  absurdum  shows  that  the  two  classes  of 
cases  must  stand  on  common  ground.^^    The  authorities  on  this  subject 

'  See  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed.  849,  874.  The  court  in 
People  V.  O'Brien,  supra,  seeks  to  distinguish  between  a  mere  privilege  to  engage  in 
business  and  a  privilege  to  use  public  property;  but  in  each  case,  so  far  as  the  interest 
of  the  public  service  company  goes,  its  property  is  not  made  more  productive  except 
in  the  sense  that  the  right  to  use  it  in  a  certain  way  or  in  a  certain  place  gives  the  owner 
of  the  right  an  increased  income.  The  property  dedicated  to  the  pubhc  use  is  affected 
equally  in  the  two  situations. 

8  From  the  very  nature  of  the  franchise  right  it  is  responsible  for  a  large  part  of  a 
company's  value  as  a  "going  concern,"  which  almost  all  courts  recognize  as  a  proper 
item  in  a  property  valuation.  See  National  Water  Works  v.  Kansas  City,  62  Fed.  853; 
Gloucester  Water  Supply  Co.  v.  Gloucester,  179  Mass.  365,  60  N.  E.  977;  Omaha  v. 
Omaha  Water  Co.,  218  U.  S.  180.  As  was  said  in  Brunswick  Water  District  v.  Maine 
Water  Co.,  99  Me.  371, 375-381  (cited  in  Beale  and  Wyman,  Rate  Regulation,  §  362, 
as  opposed  to  the  separate  valuation  of  franchises),  the  franchise  is  what  makes  the 
structure  legally  "a  going  concern  structure,"  and  that  the  property  cannot  "be 
valued  in  entire  disregard  to  its  franchise  characteristics,"  and  "that  the  value  of 
money  invested,  in  whatever  form  it  now  is,  is  affected  by  the  right  to  use  it  in  that 
form."  Such  a  recognition  of  the  existence  of  the  franchise  stands  on  quite  a  different 
ground  from  that  which  seeks  to  capitalize  present  income. 

^  But  such  a  result  is  unthinkable.  As  Mr.  Justice  Holmes  said  on  this  general 
question,  in  Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  669,  "On  the  one 
side,  if  the  franchise  is  taken  to  mean  that  the  most  profitable  return  that  could  be 
got  free  from  competition  is  protected  by  the  Fourteenth  Amendment,  then  the  power 
to  regulate  is  null.  On  the  other  hand,  if  the  power  to  regulate  withdraws  the  protec- 
tion of  the  Amendment  altogether,  then  the  property  is  nought.  .  .  .  Neither  extreme 
can  have  been  meant."  See  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  as 
an  example  of  the  attitude  taken  by  the  Supreme  Court  in  a  typical  case  of  rate 
regulation. 

^°  The  courts  have  recognized  this  fact  frequently.  "The  question  of  what  is  just 
compensation  in  such  a  case  [a  rate  case]  is,  we  think,  in  all  respects  analogous  to 
the  question  which  arises  in  every  case  of  appropriation  under  the  power  of  eminent 
domain.  .  .  ."    San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  556,  567,  50  Pac.  633, 
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are  in  a  state  of  confusion.  In  general  the  cases  say  broadly  that  such  a 
franchise  must  be  valued  when  the  state  wishes  to  acquire  the  property 
of  the  company  by  eminent  domain."  The  only  square  authority  for 
this,  however,  seems  based  on  a  misunderstanding  of  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  Monongahela  Case.^^  What- 
ever the  opinion  of  that  learned  body  may  then  have  been  on  the  gen- 
eral question  of  revocable  franchises,  it  was  not  presented  to  it  for 
decision  in  that  case. 

The  Supreme  Court  has  not  as  yet  passed  on  the  question  of  valuing 
such  franchises  in  rate  regulation,  expressly  reserving  it  in  the  Con- 
solidated Gas  Case.^^  The  New  Jersey  courts  have  recently  had  the  ques- 
tion before  them.  Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commissioners,  92  Atl.  606.^^  Judge  Swayze,  speaking  for  the  Supreme 
Court  of  the  state,  held  that  a  franchise  should  not  be  valued  for  rate 
purposes  beyond  the  amount  which  was  expended  to  secure  it.^^    The 

636.  And  to  the  same  effect  see  the  opinion  of  Morrow,  J.,  in  Spring  Valley  Water 
Works  ?J.  San  Francisco,  124  Fed.  574,  594  (Circ.  Ct.). 

11  When  the  facts  of  these  cases  are  examined  it  will  be  found  that  there  is  either  a 
contract  protected  by  the  Constitution  or  some  facts  to  show  the  intention  of  the  leg- 
islature that  the  company  should  earn  returns  on  some  sum  of  money  which  has  been 
determined  by  that  body  to  be  the  value  of  the  franchise.  See,  for  example,  Mont- 
gomery County  V.  Schuylkill  Bridge  Company,  no  Pa.  St.  54,  20  Atl.  407,  where  the 
francluse  was  a  perpetual  one;  and  the  Monongahela  Case,  which  is  explained  m/ra, 
note  12. 

^  In  that  case,  Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312,  the 
charter  of  incorporation  of  the  company  gave  the  state  an  option  to  take  over  the 
property  at  a  fixed  sum,  and  the  case  decided  that  until  this  option  was  exercised 
the  company  had  an  irrevocable  franchise,  and  that  since  the  national  government  was 
not  suing  as  the  assignee  of  the  state's  right,  it  must  pay  for  this  franchise  just  as  in  any 
case  of  condemnation  of  an  irrevocable  privilege.  See  Pamphlet  Laws  of  Penn- 
sylvania for  1840,  677,  and  also  the  official  record  of  the  Monongahela  Case  in  the 
Supreme  Court,  at  33, 39, 50.  Ignoring  these  facts,  it  has  been  said  upon  the  supposed 
authority  of  this  case  that  a  revocable  franchise  is  to  be  valued  for  purposes  of  emi- 
nent domain.  Spring  Valley  Water  Works  v.  San  Francisco,  124  Fed.  574,  594,  is  a 
square  decision  to  this  effect.  For  a  dictum  looking  the  same  way,  see  the  decision  of 
the  lower  court  in  the  Consolidated  Gas  Case,  supra,  875.  See  also  Town  of  Bristol 
V.  Bristol  and  Warren  Water  Works,  23  R.  I.  274, 49  Atl.  974.  But  see  Whitten,  Val- 
uation OF  Public  Service  Corporations,  §  664;  Norwich  Gas,  etc.  Co.  v.  City  of 
Norwich,  76  Conn.  565,  57  Atl.  746;  Kennebec  Water  District  v.  Waterville,  97  Me. 
185,  54  Atl.  6;  Appleton  Water  Works  Co.  v.  Railroad  Commission,  154  Wis.  121,  142 
N.  W.  476;  Newburyport  Water  Company  v.  Newburyport,  168  Mass.  541,  47  N.  E. 
533;  Gloucester,  etc.  Co.  v.  Gloucester,  179  Mass.  365,  60  N.  E.  977. 

^3  Willcox  V.  Consohdated  Gas  Co.,  212  U.  S.  19.  The  basis  of  the  decision  of  the 
court  in  allowing  value  to  be  given  to  the  franchise  in  that  case  was  a  valuation  which 
had  been  made  under  a  legislative  act  and  which  had  been  acted  upon  for  many  years 
by  the  company  and  the  investing  public.  (47)  The  court  does  not  give  an  opinion 
upon  the  result  in  the  absence  of  such  an  agreement,  but  says  that  the  case  must  stand 
"upon  its  own  peculiar  facts,  and  the  decision  thereon  can  form  no  precedent  in  regard 
to  the  valuation  of  franchises  generally."  (48)  See  the  opinion  of  Hough,  J.,  in  the 
lower  court,  Consolidated  Gas  Co.  v.  City  of  New  York,  supra,  872,  for  a  very  careful 
discussion  of  the  general  question.  Franchise  value  is  discussed  and  disallowed  in  the 
following  rate  cases:  Lincoln  Gas,  etc.  Co.  v.  Lincoln,  182  Fed.  926  (later  reversed  on 
another  ground  in  223  U.  S.  349);  Cumberland  Telephone,  etc.  Co.  v.  Louisville,  187 
Fed.  637;  Home  Telephone  Co.  v.  City  of  Carthage,  235  Mo.  644, 139  S.  W.  547.  See 
also  Cedar  Rapids,  etc.  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  669. 

"  For  a  complete  statement  of  this  case,  see  Recent  Cases,  p.  526. 

"  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commissioners,  84  N.  J.  L. 
463,  87  Atl.  651. 
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Court  of  Errors  and  Appeals  reversed  this  decision  with  the  generous  if 
unsound  generalization  that  a  public  service  company  should  be  al- 
lowed to  earn  rates  on  the  taxable  value  of  its  property,  and  the  remark 
that  private  rather  than  government  ownership  of  public  utilities  should 
be  encouraged.  There  would  seem  to  be  no  principle  upon  which  the 
result  of  this  case  can  be  justified.  If  as  a  matter  of  fact  a  public  service 
company  deserves  a  greater  income  than  that  to  be  obtained  by  capital- 
izing the  actual  value  of  its  property  at  the  given  rate  of  interest  ^^  and 
determining  its  rates  accordmgly,  the  proper  method  is  to  face  the  issue 
squarely  and  raise  the  rate  of  interest,  rather  than  to  pad  the  capital 
account  with  fictitious  values.  Any  other  method  savors  of  intellectual 
dishonesty. 


Uniuegistered  Automobiles  and  Tort  Liability.  —  It  has  never 
been  easy  to  reconcile,  or  even  to  disentangle,  the  theories  which  the 
Massachusetts  Supreme  Judicial  Court  has  applied  in  determining  the 
relation  of  illegal  conduct  to  recovery  in  actions  of  tort.  A  recent  de- 
cision adds  perceptibly  to  the  difiiculty  of  the  task.  The  defendant  was 
the  owner  of  an  automobile,  which  was  improperly  registered.  His  son, 
with  his  assent,  but  not  as  his  agent,  took  some  friends  for  a  ride  in  the 
car,  and  negligently  injured  the  plaintiff.  The  court  held  that  the 
father's  failure  to  register  the  car  according  to  law  made  him  liable  for 
the  son's  negligence.    Gould  v.  Elder,  107  N.  E.  59. 

The  historical  background  of  the  decision  is  complex.  One  group  of 
cases,  denying  recovery  for  injuries  sustained  by  travelers  on  Sunday 
who  were  not  engaged  in  errands  of  mercy  or  of  necessity,  is  now  but  a 
memory  of  the  past,  quaintly  flavored  with  New  England  Puritanism.^ 
The  more  modern  Massachusetts  law  on  the  subject  has  its  foundation 
in  two  cases  decided  some  thirty  years  ago.  One  held  that  illegal  con- 
duct on  the  part  of  the  defendant,  where  it  is  a  contributing  cause  of  the 
injury,  does  not  of  itself  render  him  liable,  but  is  merely  evidence  of  his 
negligence.^  In  the  other  the  plaintiff's  violation  of  a  traffic  ordinance, 
directly  contributing  to  his  own  injury,  was  held  an  absolute  bar  to  his 
recovery.^    With  the  advent  of  the  automobile  and  the  multiplication  of 

"  As  to  what  is  a  proper  rate  of  interest  authorities  differ.  In  the  principal  case  a 
return  of  eight  per  cent  was  allowed  upon  the  inflated  valuation  adopted  by  the  court. 
Six  per  cent  is  a  usual  figure,  and  seven  per  cent  was  named  as  a  proper  return  if  the 
franchise  "value"  was  not  to  be  included,  by  Charles  W.  Needham,  in  his  article  on 
"Franchises,"  15  Col.  L.  Rev.  97. 

1  The  Sunday  law  cases  are  collected  in  Smith  v.  Boston  &  Maine  R.,  120  Mass. 
490.  They  have  since  been  overruled  by  statute.^  R,  L.  c.  98,  §  17,  The  theory  of 
the  cases  has  been  criticised  on  the  ground  that  it  fails  to  distinguish  between  ille- 
gahty  which  is  a  cause  rather  than  a  mere  condition  of  the  injury.  See  Sutton  v.  Wau- 
watosa,  29  Wis.  21;  Johnson  v.  Irasburgh,  47  Vt.  28.  The  latter  case,  however,  justi- 
fies the  result  where  the  defendant  is  a  municipality,  on  the  ground  that  no  duty  of 
care  was  owed  to  persons  unlawfully  on  the  highway. 

2  Hanlon  v.  South  Boston  Horse  R.  Co.,  129  Mass.  310.  For  a  criticism  of  this 
view,  see  an  article  by  Dean  Thayer,  "Public  Wrong  and  Private  Action,"  27 
Harv.  L.  Rev.  317,  321  ff. 

3  Newcomb  v.  Boston  Protective  Department,  146  Mass.  596,  16  N.  E.  555.  The 
court  denied  that  there  was  any  inconsistency  in  thus  treating  a  plaintiff  with  greater 
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traffic  regulations,  however,  these  two  theories  seem  to  have  been  con- 
sidered inadequate,  and  still  a  third  view  was  adopted.  Where  the 
plaintiff's  illegal  conduct  consisted  in  driving  an  unregistered  car,  re- 
covery for  an  injury  due  to  the  defendant's  negligence  was  denied,  al- 
though failure  to  register  the  car  in  no  way  contributed  to  the  injury, 
on  the  ground  that  the  automobile  laws  made  the  car  an  outlaw  on  the 
highway.'*  This  outlawry,  it  was  subsequently  established,  embraces 
innocent  passengers  as  well.^  And  it  seems  to  have  been  assumed  that  it 
would  not  only  bar  the  owner  of  the  car  as  plaintiff,  but  make  him  liable 
regardless  of  due  care  as  defendant.^ 

Here  were  three  distinct  theories  of  the  relation  of  illegal  conduct  to 
tort  liability.  A  fourth  was  soon  to  emerge.  In  the  case  of  Bourne  v. 
Whitman  ^  the  illegal  element  was  the  circumstance  that  the  operator's 
license  of  the  defendant  had  expired.  The  court  held  that  this  did  not 
make  the  car  an  outlaw;  but  it  said  that  the  lack  of  an  operator's  license 
would  be  evidence  of  the  driver's  lack  of  skill  in  managing  the  car. 
This  dictum  is  not  easy  to  understand.^  The  lack  of  a  license  might  under 
some  circumstances  be  evidence  of  the  general  incompetence  of  the 
driver,  where  that  is  in  issue,  although  as  a  rule  the  logical  relevancy 
would  be  faint.  This  would  perhaps  explain  the  decision  in  a  subse- 
quent case,  which  held  erroneous  the  refusal  by  the  trial  court  to  instruct 
that  the  fact  that  a  chauffeur  hired  by  the  plaintiff  had  no  license  was 
evidence  of  the  plaintiff's  negligence.^    But  the  rule  as  laid  down  in 

severity  than  a  defendant,  saying,  by  Knowlton,  J.,  that  "in  the  sanctuary  of  the  law, 
a  violator  of  law  imploring  relief  from  the  consequences  of  his  own  transgression,  will 
receive  no  favor." 

^  Dudley  v.  Northampton  St.  Ry.  Co.,  202  Mass.  443,  89  N.  E.  25.  The  decision 
is  made  to  turn  on  the  language  of  §  3  of  the  automobile  laws  (Stat.  1903,  c.  473),  pro- 
viding that  "except  as  otherwise  provided  herein  no  automobile  or  motor  cycle  shall 
...  be  operated  upon  any  public  highway  .  .  .  unless  registered  as  above  provided." 
It  was  said  that  the  purpose  of  the  statute  was  to  protect  travelers  on  the  highway  by 
giving  them  means  of  identifying  an  automobile  which  injures  them,  and  that  a  car 
not  so  registered  was  a  "forbidden  and  dangerous  machine."  In  other  jurisdictions 
this  view  has  not  been  adopted,  registration  being  regarded  as  a  revenue  measure,  not 
designed  to  affect  civil  liabiUty.  Atlantic  Coast  Line  R.  Co.  v.  Weir,  63  Fla.  69,  58 
So.  641;  Hemming  v.  New  Haven,  82  Conn.  661,  74  Atl.  892;  Lockridge  v.  Minneapolis 
&  St.  L.  Ry.  Co.,  140  N.  W.  834  (la.).    See  27  Harv.  L.  Rev.  93. 

^  Feeley  v.  Melrose,  205  Mass.  329,  91  N.  E.  366. 

^  The  reasoning  in  Bourne  v.  Whitman,  209  Mass.  155,  95  N.  E.  404,  goes  on  this 
assumption.  This  would  indicate  that  the  doctrine  is  not  so  much  that  no  duty  of 
care  is  owed  to  a  trespassing  automobile,  as  that  the  operation  of  an  unregistered  car 
is  legally  so  reprehensible  that  the  illegality  is  equivalent  to  negligence.  The  language 
of  the  opinion  in  Dudley  v.  Northampton  St.  Ry.  Co.,  supra,  gives  support  to  this 
view. 

'  Supra,  n.  6. 

8  The  court's  position  is  indicated  in  the  following  extract  from  the  opinion  of 
Knowlton,  C.  J.:  "If  in  any  case  the  failure  to  have  a  license,  looking  to  those  condi- 
tions that  ordinarily  accompany  the  failure  to  have  it,  is  a  cause  contributing  directly 
to  an  injury,  a  violator  of  the  law  would  be  legally  responsible  to  another  person  in- 
jured by  the  failure;  or,  if  he  is  injured  himself,  would  be  precluded  from  recovery 
against  another  person  who  negligently  contributed  to  the  injury.  But  we  are  of  opin- 
ion that  his  failure  in  that  respect  is  only  evidence  of  negligence  in  reference  to  his  fit- 
ness to  operate  a  car,  and  to  his  skill  in  the  actual  management  of  it,  unless  in  the  case 
of  the  plaintiff,  it  is  shown  to  be  a  contributing  cause  to  the  injury  sued  for,  in  which 
case  it  is  a  bar  to  recovery." 

•  Conroy  v.  Mather,  217  Mass.  91,  104  N.  E.  487. 
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Bourne  v.  Whitman  is  that  lack  of  the  Hcense  is  evidence  of  negligent 
management  at  the  time  of  the  accident.  It  seems  unwise  to  violate  the 
character  rule  to  such  an  extent  in  favor  of  evidence  which  might  tend 
strongly  to  prejudice  the  jury,  and  which  in  many  cases  can  have  almost 
no  probative  value.^^ 

The  ground  of  decision  in  the  principal  case  does  not  fit  easily  into  any 
one  of  these  theories.  If  the  outlaw  doctrine,  as  extended  to  defendants, 
rests  on  some  analogy  to  the  liability  of  a  landlord  to  third  persons  for  a 
nuisance  on  land  which  existed  at  the  time  of  the  lease,^^  or  to  the  abso- 
lute liability  of  the  owner  of  a  wild  beast,^^  \^  logically  justifies  holding 
the  father  liable  for  any  harm  done  while  the  car  is  in  his  son's  hands.^^ 
The  court  considers  him  liable,  however,  only  for  his  son's  negligence. 
This  would  indicate  that  the  liability  depended  on  principles  of  respondeat 
superior,  a  view  that  seems  hardly  tenable.  By  no  alchemy  known  to  the 
courts  can  the  mere  fact  of  illegality  make  one  in  law  an  agent  who  is 
not  an  agent  in  fact. 


Is  Cestui  que  Trusts  Right  in  Rem  or  in  Personam?  —  "An  use  is 
a  trust  or  confidence  reposed  in  some  other  which  is  not  issuing  out  of 
the  land  but  a  thing  collateral  annexed  in  privity  to  the  estate  of  the 
land  and  to  the  person  touching  the  land."  ^  So  Lord  Coke  in  1628  de- 
fined the  right  of  a  cestui  que  trust,  a  definition  which  few  lawyers  of  a 
century  ago  would  have  dared  to  dispute.  But  in  recent  times  there  has 
grown  up  a  rapidly  increasing  expression  of  opinion  both  among  judges 
and  text-writers  that  the  cestui  has  more  than  a  bare  "trust  or  confi- 
dence" in  the  trustee,  that  he  has  an  interest  in  the  res  itself,  real  in  nature 
and  good  against  everyone  save  a  bond  fide  purchaser  of  the  legal  title.^ 

^°  As  in  Bourne  v.  Whitman,  supra,  where  the  driver's  license  had  expired  only  the 
day  before  the  accident  and  was  renewed  two  days  after. 

"  Dalay  v.  Savage,  145  Mass.  38,  12  N.  E.  841. 

12  Filburn  v.  People's  Palace,  etc.  Co.,  25  Q.  B.  D.  258. 

^^  In  some  jurisdictions  the  owner  of  an  automobile  who  allows  members  of  his 
family  to  take  the  car  for  a  ride  is  held  liable  for  their  negligence,  on  some  theory  of 
agency  growing  out  of  the  relationship.  The  cases  are  collected  and  criticised  in  28 
Harv.  L,  Rev.  91.  In  these  jurisdictions  the  problem  of  the  principal  case  would  not 
arise.  But  in  Massachusetts  this  view  is  not  adopted.  Whether  or  not  the  driver  of 
the  car  was  an  agent  of  the  defendant  is  considered  a  question  of  fact  in  each  case. 
See  Bourne  v.  Whitman,  209  Mass.  155,  173,  95  N.  E.  404,  408. 

*  Co.  Lit.  272  h. 

2  See  Cave  v.  Cave,  15  Ch.  D.  639,  647;  Cory  v.  Eyre,  i  DeG.  J.  &  S.  149,  167; 
Shropshire  Railways,  etc.  Co.?;.  The  Queen,  L.  R.  7  H.  L.  496,  506,  512,  514.  See 
Salmond,  Jurisprudence,  3  ed.,  230  et  seq.;  Willoughby,  The  Legal  Estate,  ch. 
i;  Professor  Poimd  in  26  Harv.  L,  Rev.  462.  Lord  Mansfield's  view  of  the  nature  of 
trusts  in  his  dissenting  opinion  in  Burgess  v.  Wheate,  i  Eden  177  (1759)  is  worthy  of 
note  (p.  226):  "A  use  or  trust  heretofore  was  (while  it  was  a  use)  understood  to  be 
merely  an  agreement  by  which  the  trustee  and  all  claiming  from  him  in  privity  were  per- 
sonally liable  to  the  cestui  que  trust,  and  all  claiming  under  him  in  like  privity.  Nobody 
in  the  post  was  entitled  under  or  bound  by  the  agreement.  But  now  the  trust  in  this 
court  is  the  same  as  the  land  and  the  trustee  is  considered  merely  as  an  instrument  of 
conveyance;  therefore  is  in  no  event  to  take  a  benefit;  and  the  trust  must  be  co- 
extensive with  the  legal  estate  of  the  land,  and  where  it  is  not  declared  it  results  by 
necessary  impUcation;  because  the  trustee  is  excluded  except  where  the  trust  is 
barred  in  the  case  of  a  purchaser  for  valuable  consideration  without  notice." 
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In  a  recent  case  the  Supreme  Court  of  the  United  States  seems  to  have 
added  the  weight  of  its  authority  to  this  modern  conception.  Brown  v. 
Fletcher,  235  U.  S.  589,  35  Sup.  Ct.  154.  The  trustee  and  cestui  que 
trust  of  a  certain  trust  fund  were  citizens  of  New  York.  The  cestui 
assigned  his  interest  to  the  plaintiff,  a  citizen  of  Pennsylvania,  who 
brought  suit  against  the  trustee  in  a  federal  District  Court.  Section  24 
of  the  Judicial  Code  provides  that  the  District  Courts  shall  not  have 
jurisdiction  of  "  any  suit  to  recover  upon  any  promissory  note  or  other 
chose  in  action  in  favor  of  any  assignee,  .  .  .  unless  such  suit  might  have 
been  prosecuted  in  such  court  ...  if  no  assignment  had  been  made.'* 
The  District  Court  dismissed  the  bill  for  want  of  jurisdiction.  The 
Supreme  Court  reversed  the  decree  apparently  on  the  ground  that  the 
cestui' s  right  under  a  trust  was  a  property  right  and  not  a  '^  chose  in 
action"  within  §  24.^  Has  the  cestui' s  right,  then,  really  become  a  right 
in  rem?  ^ 

At  the  outset  the  procedural  maxim  that  "equity  acts  in  personam'' 
must  not  be  confused  with  the  substantive  right  itself.  This  manner  of 
procedure  is  no  doubt  due  to  an  historical  accident.  Courts  of  law  were 
gravely  defective  in  being  unable  to  give  specific  reparation  for  a  wrong 
by  enforcing  their  judgment  against  the  defendant  personally.  To 
correct  this  defect,  equity  seized  on  the  procedure  then  in  use  in  the 
Ecclesiastical  Courts  and  acted  on  the  conscience  of  the  wrongdoer. 
But  the  Chancellor  was  early  confined  to  this  one  way  of  enforcing  his 
decrees  by  the  sharp  jealousy  of  the  law  courts  aroused  by  the  surpris- 
ingly rapid  growth  of  equity  practice.^  This  procedural  limitation,  how- 
ever, has  no  real  bearing  on  the  true  nature  of  the  right  itself. 

Historically,  the  earliest  cases  of  equitable  rights  of  this  kind  were  the 
uses  of  real  property.  On  a  feoffment  to  uses  the  feoffee  acquired  a 
complete  title.  He  was  amenable  to  no  process  whatsoever,  although 
of  course  morally  bound  to  perform.^  But  by  the  middle  of  the  fifteenth 
century  courts  of  equity  came  to  recognize  the  cestui' s  right  and  to  en- 
force it.  Originally  it  was  purely  a  personal  obligation  against  the  trus- 
tee and  the  trustee  alone.  ^  If  the  res  was  wrongfully  conveyed  to  another 
with  notice  or  for  no  consideration,  no  subpoena  would  issue  against  the 

^  The  case  might  be  supported  on  the  narrower  ground  that  a  chose  in  action  within 
§  24  means  a  chose  in  action  based  on  contract.  In  the  opinion,  however,  the  court 
says:  "The  beneficiary  here  had  an  interest  in  and  to  the  property  that  was  more  than 
a  bare  right  and  much  more  than  a  chose  in  action.  .  .  .  His  estate  in  the  property 
then  in  the  possession  of  the  trustee  for  his  benefit,  though  defeasible  was  alienable  to 
the  same  extent  as  though  in  his  own  possession  and  passed  by  deed.  .  .  .  The  instru- 
ment .  .  .  was  not  a  chose  in  action  payable  to  the  assignee,  but  an  evidence  of  the 
assignee's  right,  title  and  estate  in  and  to  the  property," 

*  Austin  defines  a  right  in  rem  as  one  which  "avails  against  persons  generally  or 
universally,"  and  a  right  in  personam  as  one  which  "avails  against  certain  or  deter- 
minate persons."  Austin,  Jurisprudence,  3  ed.,  380.  See  also  Holland,  Juris- 
prudence, II  ed.,  144;   Salmond,  Jurisprudence,  3  ed.,  205. 

^  It  remained  for  express  statutory  enactment  in  the  early  part  of  the  nineteenth 
century  to  grant  to  courts  of  equity  limited  powers  in  rem.  See  Pomeroy,  Equitable 
Remedies,  §§  13,  14,  15. 

^  See  Bacon,  Reading  upon  the  Statute  of  Uses,  pp.  20,  22,  23;  3  Rot.  Parl. 
511,  No.  112. 

^  Fitzherbert's  Abridg.,  tit.  Subpoena,  pi.  19.  See  Y.  B.  14  Hen.  VIII,  fol.  4, 
pi.  5  [Ames,  Cases  on  Trusts,  2  ed.,  pp.  282,  283]. 
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transferee;  or  if  the  trustee  died  or  married,  the  title  descended  to  his 
heir  and  the  widow  acquired  her  dower  free  from  the  trust  obligation.^ 
But  gradually  the  cestui's  rights  were  enlarged  until  they  began  to 
assume  characteristics  closely  resembling  y^ro  in  rem.  First  it  was  held, 
although  with  some  difficulty,  that  the  heir  must  perform  the  trust.  ^ 
Later  the  cestui  was  allowed  to  enforce  his  right  against  the  donee,  the 
purchaser  with  notice,  the  creditor,  and  the  devisee  of  the  trustee;  ^^  until 
now  it  appears  that  the  right  of  the  cestui  follows  the  res  into  whosesoever 
hands  it  may  come,  save  in  the  case  of  a  transfer  of  the  legal  title  to  a 
purchaser  for  value  and  without  notice.^^ 

On  first  thought  this  power  of  the  trustee  to  cut  off  the  cestui' s  interest 
by  a  sale  to  a  bond  fide  purchaser  seems  fatal  to  any  in  rem  theory.  The 
very  essence  of  a  right  in  rem  is  that  it  shall  ''avail  against  persons  gen- 
erally or  universally."  ^^  Here  that  is  not  the  case  as  regards  certain 
individuals;  so  it  is  argued  that  after  all  the  right  must  be  only  in  per- 
sonam against  the  trustee.^^  Yet  rights  may  be  rights  in  rem  although 
as  to  some  individuals  they  do  not  impose  collective  duties.^^  The  law 
is  not  unfamiliar  with  instances  in  which  legal  property  rights  are  of  no 
avail  against  certain  people.  The  sale  of  a  chattel  in  market  overt  will 
give  a  title  good  against  the  former  legal  owner;  ^^  the  transferee  of 
money,  or  of  a  bearer  bank-note,  promissory  note,  or  bill  of  exchange 
owes  no  duty  to  the  original  owner;  ^^  a  subsequent  deed  or  mortgage 
recorded  before  a  prior  unrecorded  deed  or  mortgage  creates  a  right 
superior  to  that  of  the  prior  mortgagee;  ^^  the  owner  of  goods  entrusted  to 
a  factor  and  wrongfully  pledged  by  him  to  another  is  remediless  under 
the  Factor's  Acts;  ^^  a  vendor  in  possession  can  pass  an  indefeasible  title 
to  a  subsequent  vendee  although  a  vested  property  right  is  thereby  cut 
off.^^    Social  welfare  demands  a  security  and  stability  in  business  trans- 

8  Brook's  New  Cases,  March's  Translation,  95;  Y.  B.  8  Ed.  IV,  fol.  6,  pi.  i 
[Ames,  Cases  on  Trusts,  2  ed.,  pp.  285,  345];  Nash  v.  Preston,  Cro.  Car.  191.  See 
Burgess  v.  Wheate,  supra,  218. 

^  Fitzherbert's  Abridg.,  tit.  Subpcena,  pi.  14,  citing  Y.'  B.  14  Ed.  IV  (1472) 
[Ames,  Cases  on  Trusts,  2  ed.,  n.  2,  p.  345]. 

^^  Against  donee:  Y.  B.  14  Hen.  VIII,  fol.  4,  pi.  5;  against  purchaser  with  notice: 
Y.  B.  55  Ed.  IV  (Mich.)  7;  against  creditor:  Ex  parte  Chion,  3  P.  Wms.  187,  n.  (A); 
against  devisee:  Marlow  v.  Smith,  2  P.  Wms.  201.  See  also  Lewin,  Trusts,  12  ed., 
pp.  275,  276;  Maitland,  Equity,  pp.  117, 118. 

^^  In  the  case  of  disseisin  the  courts  first  drew  a  distinction.  It  was  said  that  the 
disseisor  of  the  trustee  was  in  by  the  post  and  not  by  the  per,  and  so  took  free  from  any 
obligation.  Earl  of  Worcester  v.  Finch,  4  Inst.  85.  See  Chudleigh's  Case,  i  Rep,  120  a, 
139  b;  Lewin,  Trusts,  12  ed.,  280.  But  that  doctrine  now  seems  to  have  been  repu- 
diated. In  re  Nesbitt  and  Potts'  Contract,  [1905]  i  Ch.  391;  aff'd  in  Court  of  Appeals, 
[1906]  I  Ch.  386.    See  also  Maitland,  Equity,  pp.  121,  170. 

^  Note  4,  supra. 

1^  SeeLANGDELL,  A  Brief  Survey  OF  Equity  Jurisdiction,  6;  Maitland,  Equity, 
122  et  seg.;  Hart,  "The  Place  of  Trust  in  Jurisprudence,"  28  Law  Quart.  Rev.  290. 

"  See  Salmond,  Jurisprudence,  3  ed.,  208. 

15  Case  of  Market  Overt,  5  Co.  R.  83  b. 

1^  Money:  Higgs  v.  Holiday,  Cro.  Eliz.  746;  bank-note:  Miller  v.  Race,  i  Burr. 
452;  promissory  note:  Grant  f.  Vaughan,  3  Burr.  1516;  bill  of  exchange:  Peacock  t). 
Rhodes,  Doug.  632. 

"  Odd-Fellows'  Savings  Bank  v.  Banton,  46  Cal.  603;  O'Brien  v.  Fleckenstein,  180 
N.  Y.  350,  73  N.  E.  30. 

18  See  Williston,  Sales,  §  319;  Mechem,  Sales,  §  168. 

"  See  Williston,  Sales,  §  352  et  seq.\  Mechem,  Sales,  §§  167,  981.    A  number 
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actions  and  acquisitions.  Therefore  the  law  has  given  the  vendor  in 
market  overt,  or  the  thief  or  finder  of  a  promissory  note,  the  power  to 
pass  a  title  which  he  himself  does  not  possess.  So  in  the  case  of  trusts, 
in  order  to  secure  acquisitions  of  property  equity  concedes  to  the  holder 
of  the  legal  title,  who  stands  before  the  world  as  owner,  the  power  to 
clothe  a  purchaser  for  value  without  notice  with  a  complete  title.^® 
Where  is  the  anomaly  in  saying  that  cestui' s  rights  are  in  rem  ?  No 
doubt  the  cestui  has  a  personal  right  against  the  trustee  that  he  per- 
form the  trust  in  accordance  with  its  terms,  but  it  is  submitted  that 
primarily  he  has  a  real  right  in  the  res  itself.^^ 

This  conception  seems  not  only  analytically  sound  but  carries  with  it 
very  salutary  practical  results.  Under  this  view  the  many  English  and 
American  cases  ^  which  prefer  the  cestui  under  a  trust  of  an  equitable 
interest  (the  legal  estate  being  outstanding)  to  an  assignee  of  the  trustee 
for  value  and  without  notice  are  explainable,  for  the  trustee  then  had 
nothing  to  assign;  while  if  the  cestui' s  right  is  merely  in  personam  the 
assignee,  having  acquired  the  trustee's  title  for  value  without  notice, 
should  be  protected.^^  Moreover,  to  work  out  the  cestui' s  right  to  the 
res  on  the  in  personam  doctrine  where  he  is  allowed  to  follow  the  res 
into  the  hands  of  successive  holders  either  with  notice  or  for  no  consider- 
ation is  complicated  arid  involved,  while  if  the  cestui  is  considered  the  real 
owner  in  equity  the  result  is  simple  enough.  He  has  an  actual  estate 
which  can  only  be  cut  off  by  a  sale  to  a  hon^  fide  purchaser.  Simplicity 
of  thought  is  always  conducive  to  sound  reasoning,  and  therefore  much 
to  be  preferred  to  an  over-refined  theory  full  of  difficulties  which,  al- 
though not  insurmountable,  are  very  misleading  and  often  open  the 
door  to  possible  error.^^ 

of  the  above  instances  are  statutory.  But  that  fact  seems  immaterial,  for  a  statutory- 
rule  is  no  less  a  part  of  the  legal  system  than  a  rule  of  the  common  law. 

2"  Maitland  distinguishes  the  case  of  a  sale  in  market  overt,  etc.,  from  that  by  a 
trustee,  on  the  ground  that  in  the  former  case  the  purchaser  acquires  an  original  title, 
while  in  the  latter,  a  derivative  title  which  equity  will  not  take  away.  Maitland, 
Equity,  143.  But  the  distinction  seems  formal  only,  for  in  either  case  it  is  a  question 
of  establishing  an  indefeasible  title  to  secure  the  acquisition  of  property.  The  manner 
of  creating  that  title  seems  immaterial. 

21  Nor  is  there  any  inherent  difficulty  in  this  twofold  conception.  A  contract  in  the 
same  way  creates  a  personal  obligation  and  a  right  in  rem,  —  a  right  against  the 
obligor  specifically,  and  a  right  against  everyone  generally  that  the  relationship  shall 
not  be  disturbed. 

For  a  further  exposition  of  the  theory  that  the  cestui* s  right  is  in  rem  rather  than  w 
personam,  see  Huston,  The  Enforcement  of  Decrees  in  Equity  (Harvard  Univ. 
Press,  1915,  —  in  press),  and  Professor  Pound's  Review  of  Willoughby,  The  Legal 
Estate,  in  26  Harv.  L.  Rev.  462, 

22  Cave  V.  McKenzie,  46  L.  J.  Ch.  564;  Cave  v.  Cave,  supra;  Cory  v.  Eyre,  supra; 
Shropshire  Rwys.,  etc.  Co.  v.  The  Queen,  supra;  Carritt  v.  Real  and  Personal  Ad- 
vance Co.,  42  Ch.  D.  263;  In  re  Vernon,  Ewens  &  Co.,  33  Ch.  D.  402;  Trustees  of 
Union  College  v.  Wheeler,  61  N.  Y.  88;  Downer  v.  South  Royalton  Bank,  39  Vt.  25. 

23  See  Professor  Ames'  article,  "Purchase  for  Value  without  Notice,"  in  i  Harv.  L. 
Rev.  I,  at  pp.  11  and  12. 

2*  A  conspicuous  example  of  the  error  into  which  some  courts  have  fallen  in  attempt- 
ing to  follow  out  the  in  personam  view  to  its  logical  conclusion  is  the  case  of  Willson  v. 
Louisville  Trust  Co.,  102  Ky.  522, 44  S.  W.  121.  The  trustee  of  an  infant  cestui,  having 
wrongfully  conveyed  the  res  to  another,  allowed  the  Statute  of  Limitations  to  run 
against  his  right  to  recover  the  res.  The  court  held  that  the  cesttii,  having  to  work 
out  his  rights  through  the  trustee,  was  barred  because  the  trustee  was  barfed,  although 
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Recovery  for  Indirect  Injury  Caused  by  Action  on  a  Third 
Person.  —  Although  sometimes  disputed  and  frequently  ignored/  it  is 
a  fundamental  principle  of  the  law  of  torts  that  intentional  harm,  unless 
justified,  is  actionable.^  The  failure  clearly  to  recognize  this  principle 
apparently  accounts  for  some  confusion  of  reasoning  in  a  recent  case,  in 
which  a  wife  was  denied  recovery  for  loss  of  her  husband's  consortium 
and  support  against  a  defendant  who  first  induced  the  husband  to  commit 
a  crime,  and  then  secured  his  conviction.  Nieberg  v.  Cohen,  92  Atl.  214 
(Vt.).^  The  court  implies  that  it  would  have  allowed  recovery  if  there 
had  been  ''intent  to  injure  the  wife,"  by  which  it  apparently  means  if 
the  act  had  been  inspired  by  hostility  to  the  wife.  A  few  cases  may  sup- 
port this  distinction,^  but  it  seems  unsound  and  apparently  arises  from 
a  confusion  of  motive  and  intent.^  Harm  is  no  less  intentional  when  the 
tortfeasor  merely  knows  that  it  will  result  from  his  act,  than  when  his 
motive  also  is  to  inflict  the  harm.®  But  motive  is  an  important  factor 
in  determining  whether  or  not  there  is  justification;  or  better,  a  bad 
motive  may  avoid  an  otherwise  sufiicient  justification.''  It  is  submitted, 
however,  that  if  the  act  is  a  legal  wrong  to  the  third  person,  there  can 
never  be  justification  as  to  the  plaintiff,  and  facts  showing  justification 
and  motive  are  alike  immaterial.^    But  where  the  act  is  not  a  wrong  to 

as  to  the  cestui  the  statute  had  not  begun  to  run.    Such  a  result  is  a  powerful  argument 
against  the  doctrine  for  which  it  stands. 

^  Boyson  v.  Thorn,  gS  Cal.  578,  33  Pac.  492;  Bourlier  Bros.  v.  Macauley,  91  Ky. 
"^357  15  S.  W.  60;  Ashley  v.  Dixon,  48  N.  Y.  430.  A  failure  to  grasp  this  principle  is 
evident  in  the  opinions  of  Lord  Watson  and  Lord  Herschell  in  Allen  ;;.  Flood,  [1898] 
A.  C.  1, 96, 118.  See  also  the  dissenting  opinions  in  Lumley  v.  Gye,  2  E.  &  B.  216,  246; 
and  Bowen  v.  Hall,  6  Q.  B.  D.  :^^:^,  342. 

2  Walker  v.  Cronin,  107  Mass.  555;  Beekman  v.  Marsters,  195  Mass.  205,  80  N.  E. 
817;  Hughes  V.  McDonough,  43  N.  J.  L.  459;  Angle  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 
151  U.  S.  i;  Tarleton  v.  McGawIey,  Peake  N.  P.  Cases,  205;  Quinn  v.  Leathern, 
[1901]  A.  C.  495,  510;  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.,  Ltd., 
[1905]  A.  C.  239.  See  also  Bowen  v.  Hall,  supra,  337;  Vegelahn  v.  Guntner,  167  Mass. 
92,  105,  44  N.  E.  1077,  1080. 

2  A  more  complete  statement  of  the  facts  of  this  case  appears  in  Recent  Cases, 
p.  530.  At  common  law  a  wife  could  not  sue  for  loss  of  consortium,  but  under  modem 
statutes  enabling  a  married  woman  to  sue  in  her  own  name,  there  seems  no  reason  for 
refusing  such  an  action,  and  ordinary  general  tort  principles  should  apply.  Flander- 
meyer  v.  Cooper,  85  Oh.  St.  327,  98  N.  E.  102.  For  a  discussion  of  this  question  see 
26  Harv.  L.  Rev.  74. 

*  See  McNary  v.  Chamberlain,  34  Conn.  384;  Gregory  v.  Brooks,  35  Conn.  437; 
McCann  i*.  Wolff,  28  Mo.  App.  447;  Jones  ^.  Stanly,  76  N.  C.  355. 

^  This  confusion  arises  largely  from  the  continual  use  of  the  word  "malice"  with 
every  shade  of  meaning  from  intent  to  the  worst  kind  of  evil  motive. 

^  This  proposition  must  not  be  confused  with  the  unsound  but  common  statement 
that  "every  person  is  presumed  to  intend  the  reasonable  consequences  of  his  own  act." 

^  An  analogy  to  libel  and  slander  is  suggested.  Justification,  which  may  be  the 
mere  exercise  of  a  legal  right  or  competition,  is  analogous  to  privilege,  and  as  mahce 
avoids  the  privilege,  so  bad  motive  may  avoid  the  justification.  For  a  discussion  of 
what  may  constitute  justification,  see  Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co., 
[1892]  A.  C.  25. 

8  The  following  example  may  explain  the  suggested  distinction.  If  the  defendant 
persuades  a  third  party  to  refrain  from  entering  into  a  contract  with  the  plaintiff, 
competition  may  justify  the  injury  to  the  plaintiff.  But  if,  under  the  same  condi- 
tions of  competition,  the  defendant  prevents  the  third  party  from  entering  into  the 
contract  by  falsely  imprisoning  him,  he  should  not  be  justified.  This  distinction  is 
not  expressly  laid  down  in  the  cases,  but  it  is  submitted  that  it  is  sound  and  in  accord 
with  the  decisions. 
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the  third  person,^  then  the  injury  to  the  plaintiff  may  be  justified,  and 
evidence  of  such  justification  and  of  motive  are  material.^^  Applying 
these  principles  to  the  present  case,  it  appears  that  the  important 
question  to  determine  is  whether  the  criminal  conviction  of  the  hus- 
band is  sufficient  justification  for  the  injury  to  the  plaintiff.  This  the 
court  fails  to  discuss,  although  the  result  which  it  reaches  seems  correct.^^ 
A  somewhat  different  situation  exists  where  the  injury  to  the  plaintiff 
is  not  intentional  but  might  reasonably  have  been  foreseen.  Justifica- 
tion aside,^2  [i  would  seem  to  make  no  difference  in  this  class  of  cases 
whether  the  act  to  the  third  person  be  intentional  or  negligent.  In  this 
connection  another  recent  case  is  interesting,  which  allowed  recovery 
for  loss  by  fire  from  a  defendant  who  negligently  ran  over  a  fire  company's 
hose  and  so  prevented  them  from  extinguishing  the  fire.  Birmingham^ 
E.  df  B.  R.  Co.  V.  Williams,  66  So.  653  (AIsl.)}^  It  is  to  be  noticed  that 
in  this  case  the  ultimate  injury  is  to  specific  property  and  not  to  the 
plaintiff  in  his  business  relations.  In  the  latter  class  of  cases  recovery 
is  apparently  not  allowed.^^  Although  difficult  to  support  in  theory, 
such  a  distinction  is  not  difficult  of  explanation.  Because  of  the  histori- 
cal importance  of  the  old  idea  of  trespass,  the  law  has  continued  to  be 
more  ready  to  protect  person  and  property  from  interference  than  the 
less  definite  but  equally  valuable  rights  arising  from  relations  with 
others.  This  tendency  has  been  strengthened  by  a  dread  of  greatly  in- 
creasing litigation  and  a  distrust  of  the  competency  of  juries  to  deal  with 
questions  involved.^^  But  since  all  courts  now  allow  recovery  for  in- 
tentional injuries  to  pecuniary  substance,^^  it  does  not  seem  justifiable  to 
revive  the  historical  distinction  in  these  cases  where  there  is  a  negligent 

'  As  persuading  the  third  person  to  break  a  contract. 

1°  See  an  article  by  Dean  Ames  in  18  Harv.  L.  Rev.  411.  Mere  good  motive  is  not 
of  itself  a  justification,  however.  See  South  Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.,  Ltd.,  supra,  where  recovery  was  allowed  for  inducing  a  breach  of  contract, 
although  the  motive  was  indirectly  to  benefit  the  plaintifif  employers. 

"  There  would  seem  to  be  sufficient  justification,  and  since  there  is  no  bad  motive 
towards  the  plaintiff,  there  should  be  no  recovery.  But  whether  or  not  all  the  defend- 
ant's acts  were  covered  by  the  justification  is  a  question  of  fact,  which  requires  a  more 
thorough  knowledge  of  the  evidence  for  determination. 

^  The  same  principles  as  to  justification  should  apply  in  these  cases,  as  where  the 
harm  to  the  plaintiff  is  intentional.  Therefore,  where  there  is  an  intentional  or  neg- 
ligent wrong  to  the  third  person,  justification  as  to  the  plaintiff  should  not  be  possible. 
But  where  the  act  to  the  third  person  is  lawful,  a  sufficient  justification  for  an  inten- 
tional injury  to  the  plaintiff  would  a  fortiori  be  sufficient  for  a  negligent  injury. 

*^  The  facts  of  this  case  are  more  completely  stated  in  Recent  Cases,  p.  525. 

The  following  cases  are  nearly  identical  in  their  facts:  Accord,  Tutwiler  Coal,  Coke 
&  Iron  Co.  V.  Nail,  141  Ala.  374,  37  So.  634;  Houren  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
236  111.  620,  86  N.  E.  611;  Little  Rock  Traction  &  Electric  Co.  v.  McCaskill,  75  Ark. 
I33>  86  S.  W.  997;  Metallic  Compression  Casting  Co.  v.  Fitchburg,  R.  Co.,  109  Mass. 
277.  Contra,  Mott  v.  Hudson  River  R.  Co.,  i  Robt.  (N.  Y.)  585.  The  fact  that  in 
these  cases  the  injury  at  first  glance  seems  direct,  and  not  through  interference  with 
the  action  of  third  persons,  the  fire  company,  may  explain  why  the  courts  have  so 
readily  allowed  recovery. 

1^  Connecticut  Mutual  Life  Ins.  Co.  v.  New  York  &  N.  H.  R.  Co.,  25  Conn.  265; 
Byrd  v.  English,  117  Ga.  191,  43  S.  E.  419;  Anthony  v.  Slaid,  11  Mete.  (Mass.)  290; 
Davis  V.  Condit,  124  Minn.  365,  144  N.  W.  1089;  Dale  v.  Grant,  34  N.  J.  L.  142. 
But  see  Cue  v.  Breeland,  78  Miss,  864,  29  So.  850. 

1^  See  an  article  by  Professor  Pound  in  28  Harv.  L.  Rev.  343,  355. 

"  Walker  v.  Cronin,  supra;  Quinn  v.  Leathern,  supra. 
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injury  through  action  on  a  third  person.  A  further  possible  line  of  distinc- 
tion is  between  the  cases  where  the  injury  to  the  plaintiff  is  intentional, 
and  where  it  is  only  negligent.  Broadly  speaking,  this  is  appar- 
ently the  line  which  limits  liability  under  the  present  state  of  the  law. 
To  allow  recovery  for  an  injury  intentionally  caused,  but  not  for  the 
same  injury  negligently  caused,  is  not  unheard  of  in  our  law.^^  An  ex- 
ample is  the  refusal  of  some  courts  to  allow  recovery  for  injury  caused 
by  mental  shock  negligently  inflicted  by  the  defendant. ^^  Here  again 
there  is  no  logical  basis  for  the  distinction,  but  the  courts  are  influ- 
enced by  the  policy  against  multiplicity  of  litigation  and  the  practical 
difiiculties  of  procedure.  But  this  produces  the  unfortunate  result  of 
allowing  undoubted  injuries  to  go  without  redress.^® 

It  would  seem  to  be  a  far  better  rule  to  allow  recovery  for  all  unjusti- 
fied injuries  caused  by  influencing  the  action  of  a  third  party,  whether 
intentional  or  only  the  natural  and  probable  result  of  an  intentional  or 
negligent  act.  The  fact  that  occasional  cases  do  allow  recovery  for  such 
indirect  injury  to  property  indicates  that  here  as  in  other  parts  of  the 
law  the  modern  tendency  is  towards  a  broadening  of  tort  liability .^'^ 
The  suggested  rule  does  not  in  any  way  increase  the  duty  imposed  on  a 
person  in  respect  to  his  actions.  Every  person  now  must  act  with  reas- 
onable prudence,  and  no  increase  in  the  degree  of  prudence  required, 
nor  in  the  kind  of  action  in  which  one  must  exercise  prudence  is  involved. 
It  only  imposes  liabiUty  for  an  additional  kind  of  injury,  which  is  not 
new  but  which  is  recognized  as  actionable  by  the  law  in  other  circum- 
stances. This  does  not  seem  to  be  too  great  a  liability  to  impose  upon 
the  defendant,  and  it  is  certainly  more  just  that  he  should  be  compelled 
to  pay  for  the  reasonably  foreseeable  injury  which  he  has  caused,  than 
that  the  injured  party  should  bear  the  loss. 
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Animals  —  Damage  to  Persons  by  Animals  —  Injury  to  Young  Child 
IN  Consequence  of  Negligence  of  Custodian.  —  The  plaintiff,  a  child 
three  years  old,  negligently  attended  by  her  grandfather,  put  her  arm  through 
the  bars  of  a  cage  at  the  defendant's  zoological  garden,  and  was  bitten  by  a 
"wild  ass  of  Asia"  confined  therein.  There  was  no  proof  that  the  defendant 
was  negligent  or  that  it  had  knowledge  of  the  vicious  propensity  of  the  animal. 

"  For  instance,  the  action  of  deceit,  aKhough  there  is  no  liability  for  negligent 
language. 

18  Recovery  is  allowed  where  the  shock  is  intentional.  Wilkinson  v.  Downton, 
[1897]  2  Q.  B.  57.  But  it  is  not  allowed  everywhere  where  the  act  is  negligent  and 
there  is  no  physical  impact.  Spade  v.  Lynn  &  Boston  R.  Co.,  168  Mass.  285,  47 
N.  E.  88. 

13  This  will  be  true  in  all  cases  where  the  act  of  the  third  party  is  lawful,  or  where, 
being  under  no  duty  to  act,  he  refrains  from  acting. 

20  An  instance  of  this  is  the  right  of  privacy.  Pavesich  v.  New  England  Life  Ins. 
Co.,  122  Ga.  190,  50  S,  E.  68.  Also  the  suggested  liability  for  negligent  lan- 
guage, which  has  been  adopted  in  New  Hampshire.  See  an  article  by  Professor  Jere- 
miah Smith  in  14  Harv.  L.  Rev.  184;  Cunningham  v.  Pease  House  Furnishing  Co.,  74 
N.  H.  435,  69  Atl.  120. 
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Held,  that  the  plaintiff  cannot  recover.    Jones  v.  Zoological  Society  of  Phila- 
delphia, 71  Leg.  Intell.  757  (Com.  Pleas,  Phila.  Co.,  Pa.). 

The  court  apparently  considered  the  wild  Asiatic  ass  not  inherently  danger- 
ous. It  would  probably  be  held  otherwise  in  most  jurisdictions,  for  the  animal 
closely  resembles  the  zebra,  which  is  treated  as  dangerous.  Marlor  v.  Ball,  16 
T.  L.  R.  239.  See  2  New  Internat.  Encyc.  hi.  Scienter  or  negligence  would 
then  be  unnecessary.  Some  of  the  authorities  suggest,  however,  that  in  any  case 
the  defendant's  only  duty  is  to  keep  the  animal  ''secure."  See  Marlor  v.  Ball, 
supra,  240.  But  the  generally  accepted  view  is  that  the  owner  is  boimd  at  peril 
to  keep  it  from  doing  injury.  See  Vredenhurg  v.  Behan,  33  La.  Ann.  627; 
Salmond,  Torts,  3  ed.,  §  126.  This  agrees  with  the  common  expressions  that 
the  "gist  of  the  action"  or  the  "negligence"  consists  in  keeping  the  animal 
with  notice,  actual  or  presumed,  of  his  vice.  See  Lynch  v.  McNally,  73  N.  Y. 
347;  Marble  v.  Ross,  124  Mass.  44;  Smith  v.  Pelah,  2  Str.  1264;  Hammond  v. 
Melton,  42  111.  App.  186.  It  is  further  illustrated  by  the  rule  that  a  good  decla- 
ration need  allege  only  keeping,  vice,  injury,  and,  in  a  proper  case,  scienter. 
May  V.  Burdett,  9  Q.  B.  loi;  Brooks  v.  Taylor,  65  Mich.  208,  31  N.  W.  837. 
And  the  fact  that  recovery  has  been  had  repeatedly  where  the  animal  was 
chained  or  caged  seems  conclusive  against  the  contention  that  the  defendant 
in  the  principal  case  had  performed  its  full  duty.  Besozzi  v.  Harris,  i  F.  &  F. 
92;  Laverone  v.  Mangianti,  41  Cal.  138;  Wyatt  v.  Rosherville  Gardens  Co., 
2  T.  L.  R.  282;  Sarch  v.  Blackburn,  4  C.  &  P.  297.  Very  often,  in  such  cases, 
the  plaintiff  will  lose  because  of  his  own  fault  in  causing  the  injury.  Marlor  v. 
Ball,  supra.  But  the  plaintiff  here  was  too  young  to  be  responsible  for  bring- 
ing the  injury  on  herself.  Meibus  v.  Dodge,  38  Wis.  300;  Plumley  v.  Birge,  124 
Mass.  57;  Linck  v.  Scheffel,  32  111.  App.  17.  And  the  neghgence  of  the  grand- 
father should  not  prevent  recovery  by  the  child  even  on  the  theory  of  imputed 
neghgence,  unless  the  grandfather  may  be  said  to  be  the  agent  of  the  parent, 
the  real  beneficiary.    See  23  Harv.  L.  Rev.  299. 

Bankruptcy  —  Fraudulent  Conveyances  —  Insurance  on  Property 
Fraudulently  Conveyed.  —  The  bankrupt  conveyed  property  without  con- 
sideration* to  the  defendant,  for  the  purpose  of  defrauding  creditors.  The 
defendant  effected  insurance  on  the  property,  and  on  the  destruction  of  the 
property  after  bankruptcy  proceedings  had  begun,  collected  the  proceeds, 
which  the  trustee  now  claims.  Held,  that  the  trustee  cannot  recover.  Tren- 
holm  V.  Klinker,  66  So.  738  (Miss.). 

Insurance  is  not  a  substitute  for  the  property  insured,  but  the  product  of  a 
contract  of  indemnity.  Accordingly  when  property  fraudulently  conveyed  is 
destroyed,  the  insurance  cannot  be  recovered  by  the  trustee  in  bankruptcy  as 
an  altered  form  of  the  property.  Bernheim  v.  Beers,  56  Miss.  149.  So  if  the 
grantee  effects  the  insurance,  the  trustee  is  powerless.  If,  however,  the  bank- 
rupt has  paid  the  premiums,  the  insurance  may  be  a  fraudulent  conveyance 
in  itself,  and  the  proceeds  wUl  then  be  recoverable  by  the  trustee.  Lerow  v. 
Wilmarth,  9  Allen  (Mass.)  382.  See  26  Harv.  L.  Rev.  362.  In  the  principal 
case  there  is  a  hint  of  a  secret  trust  for  the  grantor.  In  such  a  case,  if  the 
grantee  insured  for  his  undisclosed  cestui,  or  if  he  purported  to,  and  the  cestui 
ratified,  the  cestui,  or  his  trustee  in  bankruptcy,  should  of  course  be  able  to 
recover  on  principles  of  agency.    Lerow  v.  Wilmarth,  supra. 

Bankruptcy  —  Fraudulent  Conveyances  —  Voluntary  Settlements 
Under  English  Bankruptcy  Statute.  —  A  bankrupt,  within  two  years  of 
bankruptcy,  purchased  a  clock,  and  caused  it  to  be  affixed  to  a  hotel  of  which 
his  nephew  was  about  to  become  lessee.  In  consideration  of  this  being  consid- 
ered part  of  the  freehold,  the  landlord  agreed  to  reduce  the  agreed  yearly  rental 
for  the  nephew.  Held,  that  the  trustee  cannot  recover  from  the  nephew.  In 
re  Branson,  [1914]  3  K.  B.  1086  (C.  A.). 
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The  English  bankruptcy  statute  provides  that  any  settlement  of  property, 
not  made  in  favor  of  a  bond  fide  purchaser,  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years,  be  void  as  against  the  trustee  in  bankruptcy.  46  &  47 
Vict.,  c.  52,  §  47.  By  subsection  3,  a  "settlement"  is  defined  to  include  any 
conveyance  or  transfer.  The  transfer  to  the  landlord  was  for  value  and  in  good 
faith,  and  clearly  cannot  be  upset.  In  re  Carter  b'  Kenderdine's  Contract,  [1897] 
I  Ch.  776.  But  it  inured  to  the  sole  benefit  of  the  nephew,  and  as  a  volunteer 
he  would  seem  to  be  within  the  provisions  of  the  statute,  and  bound  to  disgorge. 
The  English  courts,  however,  hold  that  the  word  "settlement"  covers  only 
those  gifts  where  it  was  intended  that  the  donee  should  retain  the  subject 
matter  more  or  less  permanently.  In  re  Plummer,  [1900]  2  Q.  B.  790.  Since 
the  property  never  passed  to  the  donee,  the  principal  case  may  be  supported 
on  this  very  technical  construction.  See  In  re  Harrison,  [19CX)]  2  Q.  B.  710. 
If  the  other  requisites  for  a  fraudulent  conveyance  were  present,  however,  the 
result  would  probably  have  been  different  in  our  courts.  See  Merchants'  6j* 
Miners'  Transportation  Co.  v.  Borland,  53  N.  J.  Eq.  282,  31  Atl.  272;  25  Am. 
L.  Rev.  185,  196. 

Bankruptcy  —  Partnership  Cases  —  Effect  of  Discharge  of  Firm 
ON  Liability  of  Non-Bankrupt  Partners.  —  A  bankrupt  partnership  offered 
a  composition  whose  terms  provided  for  the  release  of  the  members  from  indi- 
vidual liability  on  firm  debts.  As  the  partners  were  not  personally  bankrupt 
and  their  private  estates  were  not  being  administered,  the  bankruptcy  court 
required  that  this  condition  be  omitted.  After  accepting  the  amended  com- 
position, the  creditors  sue  the  individual  partners  in  the  state  court.  Held, 
that  the  actions  will  be  enjoined,  on  the  ground  that  the  composition  in  bank- 
ruptcy discharged  the  partners  as  "well  as  the  firm.  Abbott  v.  Anderson,  106 
N.  E.  782  (111.).  ^ 

In  reaching  this  conclusion  the  court  relies  upon  the  principle,  established 
since  the  confirmation  of  the  composition,  that  the  estates  of  non-bankrupt 
partners  may  be  administered  in  the  firm  bankruptcy  for  the  purpose  of  paying 
firm  debts.  Francis  v.  McNeal,  228  U.  S.  695.  The  precise  result,  moreover, 
finds  support  in  the  language  of  the  Supreme  Court.  See  Francis  v.  McNeal, 
supra,  701.  It  must  be  admitted,  however,  that  a  consistent  application  of  the 
entity  theory  of  partnership,  recognized  certainly  to  some  extent  by  the  Bank- 
ruptcy Act  of  1898,  would  demand  the  contrary  result  in  both  cases.  Bank- 
ruptcy Act  of  1898,  §  i  <z  (19);  §  5  o,  c,  h.  On  this  ground  previous  authori- 
ties had  held  that  a  discharge  of  the  firm  did  not  discharge  the  partners.  Strause 
V.  Hooper,  105  Fed.  590;  In  re  Hale,  107  Fed.  432.  See  i  Loveland,  Bank- 
ruptcy, §  278.  Some  courts  had  also  declined  to  administer  individual  assets 
on  the  bankruptcy  of  the  firm  alone.  In  re  Bertenshaw,  157  Fed.  363.  See 
27  Harv.  L.  Rev.  175.  It  was  clearly  established,  furthermore,  that  the  firm 
could  be  bankrupt  although  the  members  were  not.  Dickas  v.  Barnes,  140 
Fed.  849;  In  re  Pincus,  147  Fed.  621.  But  cf.  Vaccaro  v.  Security  Bank  of 
Memphis,  103  Fed.  436,  442.  To  carry  the  entity  theory  through  successfully, 
however,  it  would  be  essential  that  some  obligation  to  contribute  to  the  pay- 
ment of  the  firm  debts  run  to  a  bankrupt  firm  from  its  members,  for  otherwise 
bankruptcy  proceedings  against  the  firm  seem  rather  fruitless.  See  In  re  Forbes, 
128  Fed.  137,  139;  20  Harv.  L.  Rev.  589,  603.  But  neither  the  common  law 
nor  the  Bankruptcy  Act  furnishes  any  basis  for  such  a  liability.  See  Francis  v. 
McNeal,  supra,  699.  But  cf.  18  Harv.  L.  Rev.  495,  500.  Accordingly,  how- 
ever objectionable  the  combined  result  of  the  principal  case  and  Francis  v. 
McNeal  may  be  from  the  point  of  view  of  the  entity  theory  or  of  logic,  it 
nevertheless  accomphshes  justice  and  is  not  wholly  unfortunate.  For  it  avoids 
the  futility  of  discharging  only  a  shadowy  partnership  entity  and  yet  reheves 
the  partners  from  liability  only  after  using  their  individual  estates  in  payment 
of  the  firm  creditors.    On  the  facts  of  this  particular  case,  it  is  true,  the  hard- 
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ship  to  the  creditors  was  severe.  But  it  was  unavoidablej  for  the  court  was 
bound  to  give  effect  to  the  discharge  in  the  hght  of  the  law  as  it  had  been  de- 
termined since  the  decision  of  the  bankruptcy  court. 

Bankruptcy  —  State  Bankruptcy  and  Insolvency  Laws  —  Effect  of 
General  Assignment  under  State  Laws.  —  A  state  statute  provided  that  a 
general  assignment  should  dissolve  prior  attachments  and  should  entitle  the 
debtor  to  a  discharge  on  certain  conditions.  After  an  attachment,  the  debtor 
made  a  general  assignment,  and  within  four  months  thereafter,  but  more 
than  four  months  after  the  attachment,  a  petition  in  bankruptcy  was  filed 
against  him.  Held,  that  the  attachment  is  valid.  Pelton  v.  Sheridan,  144  Pac. 
410  (Ore.). 

The  National  Bankruptcy  Act  is  the  supreme  law  of  the  land,  and  suspends 
state  statutes  which  encroach  upon  its  domain.  Parmenter  Mfg.  Co.  v.  Ham- 
ilton, 172  Mass.  178,  51  N.  E.  529.  See  Tua  v.  Carriere,  117  U.  S.  201.  Accord- 
ingly, the  provision  for  discharge  in  the  statute  in  the  principal  case  is  clearly 
objectionable,  and  the  court  holds  it  such  an  integral  part  of  the  statute  that 
the  whole  must  fall.  The  assignment  was,  therefore,  absolutely  void,  and  left 
the  attachment  untouched.  It  has  been  held,  however,  that  a  general  assign- 
ment under  a  similar  statute  may  still  be  good  as  a  common-law  assignment. 
Boese  v.  King,  108  U.  S.  379.  Regardless  of  the  wisdom  of  this  doctrine,  it  is 
clear  that  even  this  decision  does  not  give  the  assignment  more  than  its  com- 
mon-law effect,  so  that  all  peculiar  statutory  incidents  are  inoperative  and  the 
prior  attachment  would  not  be  dissolved.  Boese  v.  King,  supra.  Some  states, 
however,  have  mistakenly  held  that  the  assignment  takes  effect  under 
the  statute,  and  is  only  nullified  by  proceedings  in  bankruptcy,  so  that  the 
attachment  lien,  being  once  dissolved,  cannot  be  revived.  Binder  v.  McDonald, 
106  Wis.  332,  82  N.  W.  156.  The  statute  in  the  principal  case  might  perhaps 
be  held  to  trench  upon  the  national  act  by  reason  alone  of  its  provision  for  dis- 
solving attachments.  For  it  may  be  said  that  the  national  act  requires  by 
necessary  implication  that  all  liens  older  than  four  months  shall  stand,  and 
that  a  state  law  which  gives  to  general  assignments  the  effect  of  avoiding  prior 
attachments  conflicts  with  the  federal  law.  See  Tua  v.  Carriere,  supra.  Cf. 
Ebersole  v.  Adams,  10  Bush  (Ky.)  1873;  Binder  v.  McDonald,  supra. 

Carriers  —  Discrimination  and  Overcharge  —  Mistake:  Liability 
FOR  Quoting  Published  Rate  no  longer  Applicable  because  of  Change 
in  Name  of  Station.  —  The  defendant  railroad  had  filed  with  the  Interstate 
Commerce  Commission  through  tariffs  on  cement,  naming  $1.85  and  $2.25  per 
ton  as  the  rates,  respectively,  to  Bradford  and  Niantic.  Bradford  station  was 
then  renamed  Melville  station,  and  Niantic  station  was  renamed  Bradford 
station;  but  the  changes  were  not  indicated  in  the  schedules  published  or  on 
file.  More  than  a  year  later  a  shipper  consigned  cement  to  the  new  Bradford 
station,  relying  on  the  published  schedules  which  indicated  a  rate  of  $1.85  to 
"  Bradford-."  The  carrier  collected  the  freight  at  $2.25  from  the  consignee,  who 
was  reimbursed  by  the  shipper.  Held,  that  the  shipper  can  recover  the  differ- 
ence from  the  railroad.  Charles  Warner  Co.  v.  Delaware,  L.  b'  W.  R.  Co.,  32 
I.  C.  C.  244. 

Under  the  federal  laws,  any  deviation  from  tariffs  published  and  filed  with 
the  Interstate  Commerce  Commission  is  forbidden.  34  Stat,  at  Large,  586. 
So  stringent  is  the  prohibition  that,  where  shipments  have  been  made  in  reliance 
on  tariffs  negligently  misquoted  by  a  freight  agent,  the  shipper  is  denied  re- 
covery in  an  action  for  such  negligence,  since  recovery  would  indirectly  violate 
the  statute.  Illinois  Central  R.  Co.  v.  Henderson  Elevator  Co.,  226  U.  S.  441; 
Poor  V.  Chicago,  B.  6*  Q.  Ry.  Co.,  12  I.  C.  C.  418.  See  27  Harv.  L.  Rev.  177. 
A  recent  Missouri  case  adopts  this  view.   Sloop  v.  Delano,  170  S.  W.  385  (Mo. 
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App.).  A  contrary  decision  in  South  Carolina  cannot  be  supported,  in  view  of 
federal  decisions  in  a  field  in  which  the  federal  law  is  supreme,  Driggs  v. 
Southern  Ry.  Co.,  81  S.  E.  431.  C/.  Gulf,  C.  &-  S.  F.  Ry.  Co.  v.  Hefley,  158  U.  S. 
98.  It  is  submitted  that  in  the  principal  case  also  recovery  should  have  been 
denied.  Existing  tariffs  can  be  changed,  under  the  statute,  only  by  filing  new 
schedules  with  the  Commission.  The  scheduled  rate  to  Bradford  appeared  to 
be  $1.85.  But  the  lawful  rate  to  the  place  of  consignment  was  still  $2.25, 
though  the  name  of  the  station  had  been  changed,  and  its  old  name  given  to 
a  station  enjoying  lower  rates.  The  conclusion  seems  inevitable  that  the  de- 
cision in  substance  compels  the  railroad  to  charge  the  complainant  less  than 
the  lawful  rate,  in  violation  of  the  statute. 

Carriers  —  Duty  to  Transport  and  Deliver  —  Right  of  Consignor 
TO  Sue.  —  Lumber  was  sold  and  consigned  to  the  purchaser.  Title  passed 
upon  shipment,  but,  owing  to  the  carrier's  failure  to  transport  by  the  stipu- 
lated route,  the  consignee  refused  to  receive  the  goods.  The  consignor  sues  the 
carrier  upon  the  contract  of  shipment.  By  statute  all  actions  must  be  main- 
tained by  the  real  party  in  interest.  Held,  that  the  plaintiff  cannot  recover. 
Warren  &  0.  V.  Ry.  Co.  v.  Southern  Lumber  Co.,  170  S.  W.  998  (Ark.). 

The  weight  of  authority  apparently  holds  that  the  consignor,  as  party  to  the 
contract  of  shipment,  may  sue  thereon  without  showing  any  interest  in  the 
goods.  Blanchard  v.  Page,  8  Gray  (Mass.)  281;  Finn  v.  Western  R.  Co.,  112 
Mass.  524;  Carter  v.  Southern  Ry.  Co.,  in  Ga.  38,  36  S.  E.  308;  Dunlop  v. 
Lambert,  6  CI.  &  F.  600.  Not  being  the  owner,  however,  he  cannot  sue  in  tort. 
Wetzel  V.  Power,  $  Mont.  214.  See  Dawes  v.  Peck,  8  T.  R.  330.  The  consignee, 
also,  if  title  has  passed,  may  sue  the  carrier  in  contract  in  his  own  name  upon 
the  theory  that  the  consignor  contracted  as  his  agent,  or  in  tort  for  breach  of 
duty.  Bank  of  Irvin  v.  American  Express  Co.,  127  la.  i,  102  N.  W.  107;  Dyer 
V.  Great  Northern  Ry.  Co.,  51  Minn.  345,  53  N.  W.  714.  Some  authorities,  how- 
ever, support  the  instant  case  in  holding  that  the  consignee  alone  can  sue  if 
the  legal  title  is  in  him.  Union  Pacific  R.  Co.  v.  Metcalf,  50  Neb.  452,  69 
N.  W.  961;  Blum  V.  Caddo,  1  Woods  (U.  S.)  64.  See  Dawes  v.  Peck,  supra. 
But  the  statutory  requirement  that  actions  be  brought  in  the  name  of  the  real 
party  in  interest  is  not  generally  held  to  preclude  suit  by  the  consignor,  even 
though  title  be  in  the  consignee.  Hooper  v.  Chicago  b"  N.  W.  Ry.  Co.,  27  Wis. 
81;  Southern  Express  Co.  v.  Craft,  49  Miss.  480.  Contra,  Union  Pacific  R.  Co. 
V.  Metcalf,  supra.  It  is  submitted  that  the  preferable  view  allows  the  con- 
signor to  recover.  In  the  first  place,  it  obviates  the  troublesome  question  of 
locating  title,  and  thus  conduces  to  simplicity.  There  is  no  hardship  on  the 
carrier,  for  recovery  by  the  consignor  bars  an  action  by  the  owner.  See  Carter 
V.  Southern  Ry.  Co.,  supra.  And  the  consignor  is  forced  to  hold  the  proceeds  for 
the  party  actually  entitled.  See  Finn  v.  Western  R.  Co.,  supra.  Then,  too,  since 
the  consignor  is  primarily  liable  for  freight,  the  carrier  should  be  subject  to  a 
corresponding  liabiUty  to  him  on  the  contract.  See  Central  R.  Co.  of  N.  J.  v. 
MacCartney,  68  N.  J.  L.  165,  52  Atl.  575;  Portland  Flouring  Mills  Co.  v.  British 
&-  F.  M.  Ins.  Co.,  130  Fed.  860. 

Carriers  —  Limitation  of  Liability  —  Effect  of  Notice  Filed  with 
Public  Service  Commission.  —  The  plaintiff  checked  her  baggage  on  an  intra- 
state journey  without  declaring  its  value.  The  defendant  carrier  had  filed  a 
notice  with  the  PubHc  Service  Commission  limiting  its  liability  for  baggage,  in 
accordance  with  a  state  statute  which  provided  that  every  carrier  should  be 
liable  for  the  full  value  of  baggage,  but  that  value  in  excess  of  one  hundred  and 
fifty  dollars  should  be  declared,  and  excess  charges  paid.  N.  Y.  Consol.  Laws, 
Public  Service  Law,  §  38.  The  plaintiff  had  no  knowledge  of  this  regulation 
or  of  a  similar  limitation  printed  on  the  baggage  check.    Held,  that  the  plain- 
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tifif  may  recover  the  full  value.    Dazey  v.  New  York  Central  &"  H.  R.  R.  Co., 
150  N.  Y.  Supp.  58  (Sup.  Ct.). 

The  court  construes  the  statute  as  declaratory  of  the  common  law,  which 
holds  the  carrier  to  full  liability  in  the  absence  of  an  estoppel  against  the  ship- 
per owing  to  express  agreement  or  valuation.  Rawson  v.  Pennsylvania  R.  Co., 
48  N.  Y.  212.  Filing  the  regulation  with  the  commission  seems  properly 
held  not  to  carry  constructive  notice  of  the  limitation  to  the  shipper.  An 
opposite  conclusion,  however,  has  been  reached  as  to  shipments  under 
the  Interstate  Commerce  Act.  Boston  d*  Maine  R.  Co.  v.  Hooker,  233  U.  S. 
97,  criticised  in  27  Harv.  L.  Rev.  737.  It  is  to  be  regretted  that  so  desir- 
able a  rule  as  that  of  the  principal  case  should  have  been  thus  restricted 
in  operation. 

CoNTLiCT  OF  Laws  —  Obligations  Ex  Delicto:  Creation  and  Enforce- 
ment —  Action  by  Personal  Representative  for  Tort  Committed  under 
Foreign  Statute  which  Vested  the  Right  in  Beneficiaries.  —  The  Penn- 
sylvania death  statute  gave  an  action  to  the  widow  of  the  deceased,  but  if  no 
widow,  to  his  personal  representative,  the  damages  to  go  to  the  widow  and 
children.  In  default  of  such  relatives  it  vested  the  action  in  the  parents  of 
the  deceased.  The  New  York  statute  created  a  similar  right,  but  provided 
that  the  suit  be  brought  in  all  cases  by  the  deceased's  personal  representative. 
Two  servants  of  the  defendant  were  wrongfully  killed  in  Pennsylvania.  Suits 
were  brought  in  New  York  by  their  personal  representatives,  in  the  one  case  for 
the  benefit  of  the  wife  and  child,  in  the  second  for  that  of  the  parents.  Held, 
that  recovery  be  allowed  in  the  first  case,  and  refused  in  the  second.  Teti  v. 
Consolidated  Coal  Co.,  217  Fed.  443  (N.  D.,  N.  Y.). 

When  a  statutory  tort  is  committed  in  a  foreign  jurisdiction,  the  statute  of 
that  sovereign  creates  the  right  of  action.  Usher  v.  West  Jersey  R.  Co.,  126 
Pa.  St.  206,  17  Atl.  597;  Higgins  v.  Central  N.  E.  d*  W.  R.  Co.,  155  Mass.  176, 
29  N.  E.  534.  It  may  therefore  limit  the  extent  of  the  right  and  determine 
to  whom  the  cause  of  action  shall  be  given.  Stone  v.  Groton,  etc.  Co.,  77  Hun 
(N.  Y.)  99,  28  N.  Y.  Supp.  446.  See  18  Harv.  L.  Rev.  220.  Some  courts  have 
held,  however,  that  where  there  is  an  analogous  statute  in  the  state  where  suit 
is  brought,  allowing  some  other  person  to  sue  than  the  one  designated  by  the 
lex  loci  delicti,  the  former  may  sue.  Stewart  v.  Baltimore  &"  Ohio  R.  Co.,  168 
U.  S.  445.  These  cases  are  limited  on  their  facts  to  situations  where  the  two 
statutes  designate  the  same  persons  to  take  the  money  ultimately,  but  give  the 
cause  of  action  itself  to  different  representatives.  It  is  said  that  the  court  will 
look  at  the  substance  of  the  matter  rather  than  the  form,  and  will  not  be  influ- 
enced by  a  difference  in  the  formal  parties  plaintiff.  See  Strait  v.  Yazoo  b"  M. 
V.  R.  Co.,  209  Fed.  157.  The  principal  case  adopts  this  distinction,  and  ac- 
cordingly allows  recovery  in  the  first  case,  but  reaches  the  contrary  result  in 
the  second,  where  the  cause  of  action  vested  in  the  parents  for  their  own  bene- 
fit and  not  in  a  representative  capacity.  While  this  classification  reconciles 
the  conflicting  cases  there  seems  little  to  be  said  for  it  on  theory.  For  if  "jus- 
tice" can  be  supposed  to  require  the  entertainment  of  a  suit  brought  by  a 
person  who  has  no  cause  of  action  imder  the  statute,  there  would  seem  to  be 
no  logic  in  confining  the  operation  of  this  over  Hberal  rule  to  the  one  class  of 
cases. 

Constitutional  Law  —  Personal  Rights  —  Liberty  to  Contract: 
Statute  Forbidding  Exaction  of  an  Agreement  not  to  Belong  to  Labor 
Union  as  Condition  of  Employment.  —  A  statute  prohibited  employers 
from  requiring  of  laborers  an  agreement  not  to  belong  to  a  labor  union,  as  a 
condition  of  either  securing  or  continuing  in  a  job.  Kansas  Session  Laws 
of  1903,  c.  222;    Gen.  Stat.  ELansas,  1909,  §§  4674,  4675.    Held,  that  the 
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statute  is  obnoxious  to  the  Fourteenth  Amendment.    Cop  page  v.  Kansas,  236 
U.  S.  I. 

For  a  discussion  of  this  case,  in  connection  with  the  general  problem  of 
liberty  of  contract  under  the  Constitution,  see  Notes,  p.  496. 

Constitutional  Law  —  Personal  Rights  —  Liberty  to  Contract: 
Statute  Requiring  Corporations  to  Give  True  Reason  for  Discharg- 
ing Employees.  —  A  statute  required  every  corporation  to  give  a  dis- 
charged employee  a  true  statement  of  the  reason  for  dismissal,  within  ten  days 
after  application  therefor.  Held,  that  the  statute  is  obnoxious  to  the  Four- 
teenth Amendment.    St.  Louis  S.  W.  Ry.  Co.  v.  Griffin,  171  S.  W.  703  (Tex.). 

For  a  discussion  of  the  right  to  restrict  liberty  of  contract,  see  Notes,  p.  496. 

Constitutional  Law  —  Personal  Rights  —  Liberty  to  Contract: 
Statute  Requiring  Employers  to  Give  Employees  One  Day  of  Rest  in 
Seven.  —  A  statute  required  manufacturing  and  mercantile  establishments 
to  give  their  employees  twenty-four  consecutive  hours  of  rest  in  every  seven 
days.  New  York  Labor  Law,  Art.  6,  §  8  a;  Consolidated  Laws,  c.  31 
(Laws  of  1909,  c.  36),  as  amended  Laws  of  1913,  c.  740;  Penal  Law,  §  1275. 
Held,  that  the  statute  is  not  a  deprivation  of  liberty  without  due  process  of 
law.    People  v.  C.  Klinck  Packing  Co.,  52  N.  Y.  L.  J.  1925  (Ct.  App.). 

For  a  discussion  of  this  case,  in  connection  with  the  general  problem  of  Ub- 
erty  of  contract  under  the  Constitution,  see  Notes,  p.  496. 

Constitutional  Law  —  Personal  Rights  —  Liberty  to  Contract: 
Statutes  Restricting  Employment  of  Aliens.  —  A  statute  required 
municipal  corporations  to  employ  on  pubHc  works  only  United  States  citi- 
zens. New  York  Labor  Law,  Art.  2,  §  14;  Laws  of  1909,  c.  36.  Held,  that 
the  statute  deprives  aliens  of  their  rights  under  the  Fourteenth  Amendment. 
People  V.  Crane,  52  N.  Y.  L.  J.  1408  (N.  Y.  App.  Div.). 

An  Arizona  statute  forbade  any  employer  to  hire  more  than  a  certain  per- 
centage of  aliens.  Held,  that  the  statute  is  unconstitutional.  Raich  v.  At- 
torney-General (not  yet  reported.  Decided  by  the  U.  S.  Dist.  Ct.,  Dist.  of 
Arizona,  early  in  January,  191 5). 

For  a  discussion  of  these  cases,  in  connection  with  the  general  problem  of 
liberty  of  contract  under  the  Constitution,  see  Notes,  p.  496. 

Corporations  —  Charters  —  Reformation  of  Charter  for  Mistake 
of  Incorporators.  —  Articles  of  incorporation,  filed  in  compliance  with  a 
general  law,  by  mistake  of  the  incorporators  failed  to  include  a  qualification 
on  the  clause  restricting  the  right  to  dispose  of  stock.  Held,  that  equity  has 
no  jurisdiction  to  reform  the  articles.  Casper  v.  Kalt-Zimmers  Mfg.  Co.,  149 
N.  W.  754  (Wis.). 

At  common  law  the  creation  of  corporations  is  the  prerogative  of  the  sover- 
eign, exercised,  under  the  constitutional  theory  of  division  of  powers,  by  the 
legislature.  See  Spotswood  v.  Morris,  12  Ida.,  360,  2)^2>^  85  Pac.  1094,  iioi; 
People  V.  Coleman,  59  Hun  (N.  Y.)  624,  13  N.  Y.  Supp.  ^2,2,.  See  McKim  v. 
Odom,  3  Bland  Ch.  (Md.)  407,  417.  The  special  grant  of  a  corporate  charter 
is  therefore  regarded  as  a  legislative  act.  Lee  v.  Bude  &"  T.  J.  Ry.  Co.,  L.  R. 
6  C.  P.  576.  The  same  theory  has  prevailed  where  the  incorporation  is  under 
a  general  law.  See  Lord  v.  Equitable  Life  Assur.  Society,  194  N.  Y.  212,  238, 
87  N.  E.  443,  452.  In  substance,  however,  incorporation  under  a  general  law 
is  consensual  in  nature.  By  passing  such  a  law  the  sovereign  seems  to  have 
entrusted  his  prerogative,  to  that  extent,  to  the  people,  leaving  them  free  to 
incorporate  at  their  own  volition.  The  act  of  filing  the  articles  of  incorporation 
in  substance  places  on  record  the  contract  between  the  incorporators,  and  in 
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itself  involves  no  peculiar  legislative  action.  Accordingly  there  seems  no  com- 
pelling reason  why  the  articles  should  not  lie  within  equity's  jurisdiction  to 
reform.  See  Cleghorn  v.  Zumwalt,  83  Cal.  155.  The  exercise  of  a  jurisdiction 
to  reform  for  mistake  in  any  given  case  would  depend,  of  course,  upon  the 
degree  to  which  strangers,  who  had  relied  upon  the  articles  as  filed,  might  be 
prejudiced.  Nor  would  such  control  of  corporate  charters  by  equity  be  wholly 
exceptional,  for  it  has  long  exercised  similar  supervision  in  disregarding  the 
corporate  fiction  when  necessary  to  avoid  unconscionable  use  of  the  franchise. 
See  United  States  v.  Milwaukee  Refrigerator  Transit  Co.,  142  Fed.  247,  254. 

Criminal  Law  —  Defenses  —  Participation  to  Detect  Crime.  —  The 
defendant  had  received  money  from  X  to  make  an  illegal  purchase  of  whisky 
from  Y,  and  under  promise  of  immunity  given  by  a  deputy  sheriff,  in  order  to 
acquire  evidence  against  Y,  made  the  purchase,  and  delivered  the  whisky  to 
X.  The  defendant  was  then  indicted  under  a  statute  making  it  a  crime  to  act 
as  agent  of  the  buyer  in  an  unlawful  sale  of  intoxicating  liquor.  Held,  that  a 
conviction  is  proper.    Brantley  v.  State,  65  So.  512  (Miss.). 

A  detective  who  cooperates  with  a  criminal  for  the  purpose  of  getting  evi- 
dence against  him  cannot  be  guilty  of  an  offense  for  which  an  animus  furandi  is 
required.  Price  v.  People,  109  111.  109.  See  Commonwealth  v.  Hollister,  157 
Pa.  13,  27  Atl.  386.  Even  where  this  element  is  not  essential,  although 
mens  rea  is  clear  from  the  detective's  intentional  participation  in  the  criminal 
act,  he  will  be  protected.  See  Carroll  v.  Commonwealth,  84  Pa.  St.  107;  Wright 
v.  State,  7  Tex.  Cr.  App.  574.  This  immunity  has  been  carried  to  the  danger- 
ous extent  of  protecting  the  detective  where,  had  he  not  been  acting  in  that 
capacity,  he  would  have  been  independently  guilty  of  the  offense  he  was  en- 
deavoring to  detect.  Regina  v.  Bannen,  2  Moody  C.  C.  309;  State  v.  Torphy^ 
78  Mo.  App.  206.  But  see  Dever  v.  State,  37  Tex.  Cr.  App.  396,30  S.  W.  1071. 
The  principal  case  is  clearly  right  in  not  extending  the  immunity  to  the  com- 
mission of  a  crime  quite  distinct  from  that  committed  by  the  criminal.  The 
proper  test,  however,  would  seem  to  be  not  whether  the  crime  committed  was 
a  separate  offense,  but  rather,  whether  the  detective's  crime  be  one  for  which 
he  could  be  held  independently,  though  the  criminal  had  never  gone  for- 
ward and  completed  the  offense.  Any  other  principle  would  give  immunity  to 
the  commission  of  murder  as  a  means  of  detecting  a  murderer. 

Easements  —  Nature  and  Classes  of  Easements  —  Right  to  an  Unob- 
structed View  of  the  Premises  from  the  Highway.  —  A.'s  building  pro- 
jected into  the  highway  eighteen  inches  beyond  B.'s,  so  that  a  portion  of  the 
side  wall  was  exposed  to  view  from  the  street.  A.  was  in  the  habit  of  using  this 
wall  for  advertising  purposes.  B.  set  up  signboards  at  right  angles  to  the 
front  of  his  building,  extending  from  a  point  about  eight  inches  from  the  ground 
upward  for  twenty- two  feet,  at  about  nine  inches  from  the  side  wall  of  A.'s 
building,  entirely  obscuring  the  view  of  the  wall  from  the  street.  In  a  suit  by 
B.  for  damages  from  A.'s  pasting  bills  over  these  boards,  A.  coimterclaims, 
asking  an  injunction  to  restrain  B.  from  obstructing  the  view  of  his  wall.  Heldj 
that  the  injunction  will  be  granted.    Cohh  v.  Saxhy,  [i9i4]3K.  B.822. 

For  a  discussion  of  the  question  whether  this  case  necessitates  a  recognition 
of  a  "  right  of  publicity,"  see  Notes,  p.  499. 

Evidence  —  Documents  —  Authentication  of  Letters  not  in  Sender^s 
Handwriting.  —  In  an  action  on  an  account,  the  plaintiff  offered  in  evidence 
letters  alleged  to  have  been  sent  by  the  defendant,  an  iUiterate.  The  plaintiff 
could  not  authenticate  the  letters  by  direct  proof,  but  showed  that  they  related 
to  the  account,  and  were  consistent  with  facts  as  otherwise  proved.  Some  of 
the  letters  purported  to  contain  checks,  and  corresponding  checks  were  pro- 
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duced.    Held,  that  the  letters  are  admissible.    Fayette  Liquor  Co.  v.  Jones,  S>x 
S.  E.  726  (W.  Va.). 

Letters  not  received  in  due  course  of  post  in  reply  to  previous  communications 
must  be  authenticated  in  some  other  way,  usually  by  proof  that  they  are  in 
the  handwriting  of  the  alleged  sender,  or  of  some  one  authorized  by  him.  Lingg 
V.  State,  28  Ind.  App.  248,  61  N.  E.  696;  Sweeney  v.  Ten  Mile  Oil  b'  Gas  Co., 
130  Pa.  St.  193,  18  Atl.  612.  But  it  has  been  stated  that  the  contents  of  a  letter 
cannot  be  used  to  prove  its  genuineness.  Freeman  v.  Brewster,  93  Ga.  648,  21 
S.  E.  165.  Exceptions  have  been  made  to  this  rule,  however,  in  cases  where  the 
ordinary  methods  of  authentication  are  unavailable.  In  re  Deep  River  National 
Bank,  73  Conn.  341,  47  Atl.  675;  Hollister  Bros.  v.  Bluthenthal,  9  Ga.  App.  171, 
70  S.  E.  970.  See  3  Wigmore,  Evidence,  §  2148.  Thus,  in  an  early  case,  a 
letter  sent  by  an  illiterate  was  held  to  be  authenticated  by  its  contents.  Single- 
ton V.  Bremer,  Harp.  (S.  C.)  201,  209.  Similarly,  an  unsigned  typewritten  letter 
was  admitted,  because  it  related  to  matters  peculiarly  within  the  knowledge 
of  the  alleged  sender.  Commonwealth  v.  Drum,  42  Pa.  Super.  Ct.  156.  So,  too, 
another  court  held  that  a  letter  was  sufficiently  authenticated  by  its  reference 
to  subjects  previously  discussed  between  the  sender  and  the  addressee.  People 
V.  Adams,  162  Mich.  371,  385,  127  N.  W.  354,  360.  Under  circumstances  where 
authentication  by  handwriting  is  impossible,  the  doctrine  of  these  cases  seems 
necessary  and  just,  but  it  is  properly  restricted  to  cases  where  the  internal  evi- 
dence strongly  negatives  the  possibiHty  of  fraud. 

Infants  —  Torts  —  Liability  for  Tort  Arising  in  Connection  with 
Contract.  —  The  defendant,  an  infant,  hired  a  motor-car  of  the  plaintiff  to 
ride  to  a  certain  destination.  During  an  intentional  deviation,  the  car  was 
injured  without  negligence  on  the  defendant's  part.  The  plaintiff  sues  in 
tort  for  conversion.  Held,  that  he  cannot  recover.  Fawcett  v.  Smethhurst,  31 
T.  L.  R.  85  (K.  B.  Div.). 

The  general  rule  imposing  liability  on  infants  for  their  torts  is  subject  to 
the  ill-defined  exception  of  "torts  arising  out  of  contract."  Slay  ton  v. 
Barry,  175  Mass.  513,  56  N.  E.  574.  Thus,  in  England  an  infant  is  not  liable 
for  deceit  in  inducing  a  contract.  R.  Leslie,  Ltd.,  v.  Sheill,  [1914]  3  K.  B.  607. 
In  this  country,  however,  there  is  vigorous  protest  against  according  such 
immunity.  Fitts  v.  Hall,  9  N.  H.  441 ;  Rice  v.  Boyer,  108  Ind.  472,  9  N.  E.  420. 
Contra,  Slayton  v.  Barry,  supra.  See  Williston,  Sales,  §  26;  14  Harv.  L. 
Rev.  71.  So,  too,  the  American  authorities,  contrary  to  the  principal  case, 
generally  hold  an  infant  liable  for  conversion  on  the  unauthorized  use  of  a 
chattel  bailed.  Churchill  v.  White,  58  Neb.  22,  78  N.  W.  369;  Freeman  v. 
Boland,  14  R.  I.  39;  Towne  v.  Wiley,  23  Vt.  355.  Contra,  Penrose  v.  Curren, 
3  Rawle  (Pa.)  351.  In  fact,  the  phrase  "tort  arising  out  of  contract"  is  ob- 
scurely applied.  For  instance,  it  is  said  that  the  negligent  injury  of  a  bailed 
article  is  substantially  a  breach  of  an  implied  promise  of  careful  use,  for  which 
the  infant  cannot  be  sued  merely  by  changing  the  form  of  action.  Young  v. 
Muhling,  48  N.  Y.  App.  Div.  617,  63  N.  Y.  Supp.  181.  By  this  reasoning  an 
intentional  injury,  being  a  fortiori  a  breach  of  contract,  could  not  sustain  an 
action  ex  delicto  against  the  infant.  But  the  law  is  otherwise.  Moore  v.  East- 
man, I  Hun  (N.  Y.)  578.  See  Eaton  v.  Hill,  50  N.  H.  235,  240.  If  it  be  granted 
that  there  is  sound  policy  in  holding  an  infant  for  his  torts,  the  mere  circum- 
stance that  he  has  possession  of  another's  property  by  virtue  of  an  unenforceable 
contract  should  not  afford  him  greater  license.  The  principal  case  would  seem 
entirely  too  solicitous  of  the  infant.    Cf.  Burnard  v.  Haggis,  14C.B.  n.  s.45. 

Insurance  —  Re-Insurance  —  Liability  of  Re-Insurer  to  Insured 
WHO  Accepts  Assignment  of  Re-Insurance  Contract  in  Satisfaction  of 
his  Claim.  —  The  re-insurer  of  a  suretyship  company  covenanted  to  pay  the 
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company  all  damages  for  which  it  should  become  responsible  on  a  bond  to 
indemnify  the  plaintiff,  before  the  company  was  compelled  to  pay.  The  plain- 
tiff recovered  against  the  suretyship  company  on  the  bond,  and  in  satisfaction 
of  the  judgment  accepted  an  assignment  of  the  claim  against  the  re-insurer. 
Held,  that  the  plaintiff  can  recover  on  the  assigned  claim.  Mac  Arthur  Bros. 
Co.  V.  Kerr,  107  N.  E.  572  (N.  Y.). 

For  a  discussion  of  the  liability  of  a  re-insurer,  see  28  Harv.  L.  Rev.  302. 
As  is  there  pointed  out,  if  the  contract  in  the  principal  case  required  the  re- 
insurer to  pay  an  insolvent  re-insured  the  full  amount  of  a  claim,  rather  than 
the  dividend  to  which  the  insured  was  entitled,  it  should  be  void  in  its  inception 
as  against  pubUc  poHcy.  See  Hunt  v.  N.  H.  Fire  U.  Ass'n,  68  N.  H.  305,  309, 
38  Atl.  145,  147.  Such  a  construction,  however,  should  not  be  adopted  unless 
no  other  would  satisfy  the  terms  of  the  contract.  In  the  principal  case,  since 
the  agreement  does  not  explicitly  require  a  payment  of  more  than  the  surety, 
if  insolvent,  would  have  to  pay,  the  result  seems  correct. 

Insurance  —  Re-Insurance  —  Measure  of  Liability  of  Re-Insurer 
WHEN  Insurer  Insolvent.  —  An  insolvent  indemnity  company,  which  had  re- 
insured some  of  its  risks,  was  unable  to  pay  more  than  a  dividend  on  losses  ac- 
cruing under  the  risks  re-insured.  An  order  of  the  court  below  permitted  the 
receiver  to  compromise  the  claims  against  the  re-insurer  for  less  than  its  un- 
questioned liability  if  the  original  insurer  had  been  able  to  pay  in  full.  Heldj 
that  the  order  was  not  an  abuse  of  judicial  discretion.  MacDonald  v.  ^tna 
Indemnity  Co.,  92  Atl.  154  (Conn.). 

As  the  solvency  of  the  re-insurer  was  not  denied,  the  decision  must  be  ex- 
plained on  the  ground  that  the  legal  sufficiency  of  the  receiver's  claim  to  the 
full  amount  of  the  loss  was  at  least  doubtful.  This  is  a  noteworthy  step  toward 
a  desirable  result,  opposed  to  the  entire  current  of  common-law  authority,  for 
the  Enghsh  case  on  which  the  court  relies  was  reversed  on  appeal.  In  re  Law 
Guarantee  Trust  and  Accident  Society,  Ltd.,  [1914]  W.  N.  291  (C.  A.).  For  a 
criticism  of  the  prevailing  doctrine  concerning  the  Uability  of  a  re-insurer,  as 
exemplified  by  that  decision,  see  28  Harv.  L.  Rev.  302. 

Landlord. AND  Tenant  —  Rent  —  Liability  for  Rent  after  Breach 
of  Covenant  by  the  Landlord.  —  The  plaintiff  leased  a  room  to  the  defend- 
ants to  be  used  as  a  jewelry  store,  and  covenanted  not  to  rent  any  other  store 
in  the  building  to  a  tenant  making  a  specialty  of  the  sale  of  pearls.  In  conse- 
quence of  the  violation  of  this  covenant,  the  defendant  quit  the  premises  and 
refused  to  pay  any  further  instalments  of  rent.  The  plaintiff  sues  for  the 
rent.  Held,  that  the  plaintiff  cannot  recover.  University  Club  of  Chicago  v. 
Deakin,  106  N.  E.  790  (111.)- 

The  principal  case  reaches  a  sensible  result  and  would  be  beyond  criticism 
if  the  question  could  be  considered  res  integra.  A  lease  is  really  a  continuing 
contract,  and  might  well  be  treated  like  any  other  bilateral  contract.  But  cov- 
enants for  rent  in  leases  are  generally  regarded  as  independent,  and  the  tenant 
is  not  excused  from  liability  by  reason  of  the  landlord's  breach  of  covenant. 
Paradine  v.  Jane,  Aleyn  26;  Lewis  b'  Co.  v.  Chisholm,  68  Ga.  40.  The  basis 
for  this  view  appears  to  be  that  the  lessee  has  received  full  consideration  by 
acquiring  an  estate  in  the  land.  Fowler  v.  Bott,  6  Mass.  63.  Another  reason  is 
that  the  law  as  to  covenants  in  leases  developed  long  before  the  contractual 
theory  of  implied  conditions  had  been  fully  worked  out.  The  harshness  of  the 
rule  has  been  somewhat  mitigated  by  allowing  the  tenant  to  terminate  the  lease 
when  the  premises  have  become  untenantable.  Piper  v.  Fletcher,  115  la.  263, 
88  N.  W.  380;  Bissell  v.  Lloyd,  100  111.  214.  This  result  has  been  generally 
achieved  by  statute.  Consol.  Laws  N.  Y.,  Real  Property  Law,  §  227;  Gen. 
Stat.  Minn.,  §  6810.    But  the  principle  on  which  the  tenant  is  absolved  is  not 


RECENT  CASES  523 

that  his  covenant  is  dependent,  but  that  there  has  been  a  constructive  eviction. 
Where,  as  in  the  principal  case,  one  room  in  a  building  is  let,  the  principles  of 
ordinary  bilateral  contracts  might  well  be  applied,  since  the  lessee  gets  no 
estate  in  the  land.  See  Shawmut  National  Bank  v.  Boston,  118  Mass.  125. 
But  even  in  such  cases  the  extension  in  the  law  would  seem  too  radical  to  be 
made  without  the  aid  of  a  statute.  But  see  Delmar  Investment  Co.  v.  Blumen- 
field,  118  Mo.  App.  308,  322,  94  S.  W.  823,  828.  Cf.  Chicago  Legal  News 
Co.  V.  Browne,  103  111.  317. 

Mandamus  —  Acts  Subject  to  Mandamus  —  Compelling  City  Offi- 
cials TO  Submit  Alleged  Unconstitutional  Ordinance  to  Popular  Vote. 
—  A  statute  provided  that  the  board  of  city  commissioners  should  submit  to 
popular  vote  any  measure  proposed  by  a  certain  percentage  of  the  qualified 
voters.  The  commissioners  refused  to  hold  such  an  election,  on  the  ground 
that  the  proposed  measure  would  be  unconstitutional.  Held,  that  mandamus 
will  issue  against  them.  State  ex  rel.  Foote  v.  Board  of  Commissioners,  144  Pac. 
241  (Kan.). 

The  court  objects  that  the  constitutionality  of  the  proposed  ordinance  is  a 
purely  moot  question.  It  is  true  that  the  courts  so  far  hesitate  to  pass  upon 
the  constitutionahty  of  legislative  acts  that  they  allow  the  point  to  be  raised 
only  by  one  whose  rights  are  threatened.  Sinclair  v.  Jackson,  8  Cow.  (N.  Y.) 
543)  579-  Moreover,  courts  will  ordinarily  refuse  to  restrain  the  legislative 
function  of  passing  municipal  ordinances,  however  unconstitutional  they  appear 
to  be.  New  Orleans  Water  Works  Co.  v.  New  Orleans,  164  U.  S.  471 ;  Stevens  v. 
St.  Mary's  Training  School,  144  111.  336,  32  N.  E.  962.  In  the  ordinary  case, 
where  the  mere  passing  of  the  ordinance  involves  no  injury  or  expense,  ade- 
quate relief  is  secured  by  refusing  to  enforce  it  when  asserted.  In  the  principal 
case,  however,  to  submit  the  ordinance  to  popular  vote  would  involve  a  large 
expenditure  of  public  money.  Moreover,  equity  could  effectively  prevent  the 
expense  by  a  decree  against  the  commissioners,  giving  relief  by  analogy  to  its 
well-established  jurisdiction  to  enjoin  the  waste  of  public  funds  at  the  suit  of 
a  taxpayer.  See  Solomon  v.  Fleming,  34  Neb.  40;  Elliott  v.  Detroit,  121  Mich. 
611,  84  N.  W.  820;  28  Harv.  L.  Rev.  309.  Such  considerations  might  well 
justify  the  court  in  refusing  mandamus,  where  the  invalidity  of  the  proposed 
ordinance,  if  passed,  would  be  undoubted;  but  they  lose  their  force  where,  as 
in  the  principal  case,  the  constitutionality  of  the  ordinance  was  not  seriously 
questioned. 

Master  and  Servant  —  Workman's  Compensation  Acts  —  Effect  of 
Illegality  of  Contract  of  Employment.  —  In  an  action  under  the  Work- 
man's Compensation  Act  for  injuries  received  by  an  employee  in  the  course  of 
his  employment,  it  appeared  that  the  plaintiff's  wages  were  to  have  been  paid 
in  food  and  drink,  in  violation  of  the  Truck  Acts,  i  &  2  Wm.  IV,  c.  37,  50  &  51 
Vict.,  c.  46.  Held,  that  the  plaintiff  cannot  recover  compensation.  Kemp  v. 
Lewis,  III  L.  T.  R.  699  (C.  A.). 

The  case  is  one  of  first  impression  and  its  r.esult  seems  questionable,  if  the 
relation  of  master  and  servant  in  fact  existed.  At  common  law,  each  party  is 
subject  to  the  incidents  of  the  relation,  although  bound  by  no  enforceable  con- 
tract. Thus  an  infant  whose  contract  is  voidable  may  be  barred  by  assump- 
tion of  the  risk.  Houston  &"  G.  N.  R.  Co.  v.  Miller,  51  Tex.  270.  Likewise  an 
employer,  who  has  the  right  to  avoid  the  contract  because  of  the  employee's 
fraudulent  misrepresentation,  may  still  be  liable  for  the  violation  of  a  rela- 
tional duty  resulting  in  injury  to  the  employee.  Galveston,  H.  &"  S.  A.  Ry.  Co. 
V.  Harris,  48  Tex.  Civ.  App.  434,  107  S.  W.  108;  Lupher  v.  Atchison,  T.  &•  5.  F. 
R.  Co.,  81  Kan.  585,  106  Pac.  284.  Contra,  Norfolk  &•  Western  Ry.  Co.  v. 
Bondurant's  Adm'r,  107  Va.  515,  59  S.  E.  1091.    Doubtless  a  contract  to 
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accomplish  an  illegal  object  would  prevent  a  servant  engaged  in  its  perform- 
ance from  recovering  for  injury.  Wallace  v.  Cannon,  38  Ga.  199.  But  it  seems 
that  illegality  in  the  form  and  not  in  the  object  of  the  contract,  although  it 
makes  the  contract  void,  should  not  affect  the  existence  or  the  incidents  of  the 
relation.  One  of  these  relational  duties  is  that  imposed  by  the  Workman's 
Compensation  Act.  See  Dicey,  Law  and  Public  Opinion,  pp.  282-283. 
Even  if  the  duty  to  pay  compensation  is  regarded  as  contractual,  it  is  difficult 
to  support  the  principal  case.  The  primary  purpose  of  the  Truck  Acts  is  the 
protection  of  the  employee.  See  Archer  v.  James,  2  B.  &  S.  67,  ^7,.  He  is  al- 
lowed to  avoid  any  contract  for  the  payment  of  his  wages  otherwise  than  by 
money;  and  he  may  recover  such  wages  though  he  has  received  full  value  in 
some  other  form.  Consequently  it  is  strange,  to  say  the  least,  to  give  the  stat- 
ute such  an  effect  as  to  deprive  the  workman  of  his  right  to  compensation  for 
injury. 

Master  and  Servant  —  Workmen's  Compensation  Acts  —  Recovery 
UNDER  Statute  of  Place  of  Injury  while  Employed  Under  Contract 
Made  Elsewhere.  —  The  plaintiff's  intestate,  while  employed  in  New 
Jersey  under  a  contract  made  in  the  state  of  New  York  for  work  to  be  done 
partly  in  each  state,  suffered  a  fatal  injury  in  the  course  of  his  emplo5nnent. 
The  New  Jersey  workmen's  compensation  act  imposes  a  system  of  compensa- 
tion on  all  employments  within  the  state,  unless  the  parties  expressly  elect 
otherwise.  N.  J.  Laws  of  1911,  c.  95,  §  ii;  c.  368.  The  plaintiff  sues  to  recover 
compensation  under  the  New  Jersey  law.  Held,  that  plaintiff  may  recover. 
American  Radiator  Co.  v.  Rogge,  92  Atl.  85  (Sup.  Ct.,  N.  J.). 

The  problems  in  the  conflict  of  laws  arising  under  workmen's  compensation 
acts  where  the  same  employment  is  carried  on  in  two  or  more  states  were  dis- 
cussed in  27  Harv.  L.  Rev.  271.  In  view  of  that  discussion,  the  principal  case 
seems  clearly  sound  in  applying  the  law  of  the  place  of  injury,  since  the  New 
Jersey  act  simply  substitutes  for  the  master's  tort  liability,  by  an  agreement 
imposed  by  the  law,  a  statutory  liability  broader  in  scope.  N.  J.  Laws  of  191  i, 
c.  95,  §  ii,  cl.  9;  c.  368.  See  Johnson  v.  Nelson,  150  N.  W.  620  (Minn.).  How- 
ever, another  form  of  statute  imder  which  the  employer  creates  a  right  for  the 
employee  against  some  state  insurance  fund,  or  private  insurance  company, 
might  well  have  extraterritorial  application.  See  Schweitzer  v.  Hamburg 
American  S.  S.  Co.,  78  N.  Y.  Misc.  448,  138  N.  Y.  Supp.  944;  Gould's  Case,  215 
Mass.  480,  483,  102  N.  E.  693,  694;  27  Harv.  L.  Rev.  271.  To  avoid  the  in- 
convenience, uncertainty,  and  expense  consequent  upon  an  injury  in  the 
course  of  an  employment  contracted  in  a  jurisdiction  having  the  insurance 
tj^e  of  statute,  but  carried  on  in  another  jurisdiction  like  that  of  the  principal 
case,  it  seems  desirable  to  have  some  uniform  provision  permitting  employers 
whose  business  is  carried  on  under  such  circumstances  to  elect  to  provide  com- 
pensation under  the  law  of  the  jurisdiction  in  which  the  principal  estabhsh- 
ment  is  located. 

Mortgages — Foreclosure — Defect  of  Title  as  Defense  to  Purchase- 
Money  Mortgage.  —  The  plaintiffs  conveyed  land  as  trustees  under  a  power 
of  sale  and  took  back  a  purchase-money  mortgage.  The  land  passed  to  the  de- 
fendants by  mesne  conveyances,  each  grantee,  including  the  defendants,  as- 
suming the  mortgage.  The  defendants  are  still  in  undisturbed  possession,  but 
resist  foreclosure  on  the  ground  that  the  original  power  of  sale  was  invaHd  as 
a  restraint  upon  alienation.  Held,  that  foreclosure  will  be  decreed.  Peabody  v. 
Kent,  213  N.  Y.  154. 

While  the  original  purchaser  or  his  grantee  remains  in  undisturbed  possession 
of  land,  no  defect  of  title  in  the  grantor  will  afford  a  defense  to  the  foreclosure 
of  a  purchase-money  mortgage.    Hvlfish  v.  O'Brien,  20  N.  J.  Eq.  230;  Black 


RECENT  CASES  525 

V.  Thompson,  136  Ind.  611,  36  N.  E.  643;  Parkinson  v.  Sherman,  74  N.  Y.  88; 
Piatt  V.  Gilchrist,  3  Sandf.  (N.  Y.)  118.  See  8  Harv.  L.  Rev.  119.  Even  the 
pendency  of  an  action  at  law  by  a  third  party  to  assert  paramount  title  is  not 
a  conclusive  answer  to  foreclosure  proceedings.  Banks  v.  Walker,  2  Sandf. 
Ch.  (N.  Y.)  344;  Piatt  V.  Gilchrist,  supra.  But  in  such  a  case  equity  may 
stay  foreclosure,  pending  the  determination  of  the  action  at  law.  Johnson  v. 
Gere,  2  Johns.  Ch.  (N.  Y.)  546.  See  Glenn  v.  Whipple,  12  N.  J.  Eq.  50;  Edwards 
V.  Bodine,  26  Wend.  (N.  Y.)  109, 114.  Fraud  or  mistake  might,  of  course,  furnish 
a  basis  for  rescission.  Finck  v.  Canadaway  Fertilizer  Co.,  152  N.  Y.  App. 
Div.  391, 136  N.  Y.  Supp.  914;  Matter  of  Price,  67  N.  Y.  231.  See  Parkinson 
v.  Sherman,  supra,  94.  But  in  the  principal  case  any  defect  of  title  was  patent 
on  the  records,  so  that  reUef  of  this  sort  was  impossible.  Whenever  the  purchaser 
is  protected  by  covenants,  he  may  of  course  recover  for  any  breach  of  war- 
ranty, and  will  even  have  a  defense  to  foreclosure  by  way  of  circuity  of  action, 
if  there  has  been  eviction  by  or  surrender  to  paramount  title.  See  Piatt  v. 
Gilchrist,  supra.  The  later  acquisition  of  paramount  title  by  the  purchaser, 
moreover,  will  not  inure  to  the  benefit  of  the  grantor,  where  the  mortgage 
contains  no  warranty  of  title.  Brown  v.  Phillips,  40  Mich.  264.  Cf.  Jackson 
v.  Littell,  56  N.  Y.  108.  This  should  be  equally  the  case  where  the  deed  and 
the  mortgage  each  contain  full  covenants.  Randall  v.  Lower,  98  Ind.  255.  Cf. 
Bush  V.  Marshall,  6  How.  (U.  S.)  284.  But  where  the  mortgage  warrants  title, 
and  the  original  deed  does  not,  it  will  be  completely  enforceable.  Saunders  v. 
Publishers'  Paper  Co.,  208  Fed.  441;  Hitchcock  v.  Fortier,  65  111.  239. 

Negligence  —  Duty  of  Care  —  Liability  for  Operation  of  Auto- 
mobile Improperly  Registered.  —  The  owner  of  an  improperly  registered 
automobile  permitted  his  son  to  take  it  for  a  ride.  The  son  negligently  injured 
the  plaintiff.  Held,  that  the  father's  failure  to  register  the  car  according  to  law 
renders  him  liable  for  the  son's  negligence.    Gould  v.  Elder,  107  N.  E.  59  (Mass.). 

For  a  discussion  of  this  case,  as  the  latest  development  of  the  Massachusetts 
law  concerning  the  relation  of  illegal  conduct  to  neghgence,  see  this  issue  of  the 
Review,  at  page  505. 

Negligence  —  Liability  for  Fire  Loss  Caused  by  Injury  to  Third 
Party's  Hose.  —  A  fire  hose  which  lay  across  the  track  was  negligently  cut  by 
a  street  car  of  the  defendant  company's.  In  consequence  certain  goods  of  the 
plaintiff's  which  were  stored  in  the  burning  building  were  destroyed.  Held, 
that  the  plaintiff  may  recover.  Birmingham,  E.  6*  B.  R.  Co.  v.  Williams,  66 
So.  653  (Ala.). 

For  a  discussion  of  this  case,  see  Notes,  p.  511. 

Negligent  Misrepresentation  —  Particular  Cases  —  Attorney  and 
Client:  Negligent  Statement  as  to  Security.  —  The  defendant,  as  solici- 
tor for  the  plaintiff,  induced  him  to  release  certain  lands  from  a  mortgage,  by 
negligently  misrepresenting  the  value  of  the  remaining  security.  The  defend- 
ant himself  had  a  subsequent  hen  on  the  lands  released,  and  the  security 
retained  by  the  plaintiff  proved  wholly  inadequate.  The  lower  court  found  that 
there  had  been  no  conscious  misrepresentation  by  the  defendant.  Held,  that  the 
plaintiff  can  nevertheless  recover.    Nocton  v.  Lord  Ashhurton,  [1914]  A.  C.  932. 

Where  there  exists  between  the  parties  merely  a  general  duty  to  be  honest, 
a  negligent  misrepresentation  will  not  make  the  defendant  liable.  Derry  v. 
Peek,  L.  R.  14  A.  C.  337;  Angus  v.  Clifford,  [1891]  2  Ch.  449.  This  doctrine  has 
been  much  criticised  in  both  England  and  America.  5  Law  Quart.  Rev.  410; 
14  Harv.  L.  Rev.  185;  24  id.  415.  And  it  has  not  been  universally  followed 
in  the  courts  of  this  country.  See  Cunningham  v.  C.  R.  Pease,  etc.  Co.,  74 
N.  H.  435,   69  Atl.   120.     Cf.  Watson  v.  Jones,  41   Fla.  241,  25  So.   678; 
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Krause  v.  Busacker,  105  Wis.  350,  81  N.  W.  406.  But  even  if  the  rule  be 
adopted,  subsequent  cases  have  made  it  clear  that  it  does  not  afifect  the  well- 
settled  principles  that  conscious  misrepresentation  is  not  necessary  to  an  implied 
warranty  of  an  agent's  authority,  to  a  warranty,  to  an  estoppel,  or  in  cases 
where  a  relational  duty  to  know  the  truth  exists  between  the  parties.  Starkey 
V.  Bank  of  England,  [1903]  A.  C.  114.  See  Low  v.  Bouverie,  [1891]  3  Ch.  82, 
loi ;  De  la  Bere  v.  Pearson,  Ltd.,  [1908]  i  K.  B.  280.  In  accord  with  the  instant 
case,  therefore,  attorneys  may  be  held  for  damages  sustained  by  their  cHents 
by  reason  of  negligent  advice.  Byrnes  v.  Palmer,  18  N.  Y.  App.  Div.  i,  45 
N.  Y.  Supp.  479;  Jamison  v.  Weaver,  81  la.  212,  46  N.  W.  996.  Cf.  Purves 
V.  Landell,  12  CI.  &  F.  91.  In  view  of  the  benefit  that  accrued  to  the  attorney 
from  the  misrepresentation,  recovery  may  also  be  had  upon  the  principle  that 
a  fiduciary  will  not  be  allowed  to  profit  by  the  breach  of  his  obligation,  how- 
ever innocent  he  may  have  been  of  conscious  falsification.  Buckley  v.  Wilford, 
2  CI.  &  F.  102;  Gibbons  v.  Hoag,  95  111.  45;  Hoopes  v.  Burnett,  26  Miss.  428. 

New  Trial  —  Grounds  for  Granting  New  Trial  —  Limitation  to 
Issue  of  Plaintiff's  Capacity.  —  An  administratrix  brought  suit  without  al- 
leging or  proving  her  appointment  and  qualification.  This  defect  was  consid- 
ered immaterial  and  not  taken  advantage  of,  but  after  verdict  and  judgment 
for  plaintiff,  pending  appeal,  a  decision  showed  that  this  defect  was  demurrable. 
There  was  no  other  error  in  the  proceedings  to  justify  a  new  trial.  Held,  that 
a  new  trial  will  be  granted,  but  limited  to  the  issue  made  on  the  omitted  aver- 
ment.   Moss  V.  Campbell's  Creek  R.  Co.,  83  S.  E.  721  (W.  Va.). 

From  the  earliest  times  there  has  been  a  notion  that  the  issues  of  a  case  after 
verdict  were  entirely  inseparable  and  that  a  new  trial  must  involve  a  reopening 
of  the  whole  case.  Bond  v.  Spark,  12  Mod.  275.  See  contra,  King  v.  Mawbey, 
6  T.  R.  619,  638.  A  new  trial,  however,  has  never  been  regarded  as  a  matter 
of  right,  but  rather  as  a  method  of  securing  justice  and  correcting  errors. 
Hutchinson  v.  Piper,  4  Taunt.  555.  Consequently,  if  as  a  matter  of  fact  the 
situation  is  such  that  the  error  is  confined  to  a  particular  portion  of  the  case 
and  those  issues  are  distinct  and  can  be  severed  from  the  rest,  the  ends  of  jus- 
tice will  be  better  served  by  preserving  the  good  and  discarding  only  what  is 
erroneous.  Lisbon  v.  Lyman,  49  N.  H.  553,  582.  This  result  has  been  reached 
in  cases  where  the  error  was  solely  in  regard  to  damages.  Boyd  v.  Brown,  17 
Pick.  (Mass.)  453,  461.  But  cf.  Cerny  v.  Paxton  &•  Gallagher  Co.,  83  Neb.  d>^, 
119  N.  W.  14.  See  also  22  Harv.  L.  Rev.  540.  A  similar  procedure  has  been 
followed  where  the  only  error  was  on  the  issue  of  the  plaintiff's  capacity,  as  in 
the  principal  case.  Robbins  v.  Townsend,  20  Pick.  (Mass.)  345.  Whether  or  not 
in  a  given  case  a  partial  retrial  will  be  proper  must  depend  largely  on  its  pe- 
culiar facts  and  on  the  discretion  of  the  court  as  to  the  balance  between  public 
convenience  and  justice  to  the  parties.  Hall  v.  Hall,  131  N.  C.  185,  42  S.  E. 
562.  In  some  states  the  matter  is  covered  by  statute.  See  Smith  v.  Whittlesey, 
79  Conn.  189,  63  Atl.  1085. 

Public  Service  Companies  —  Regulation  of  Public  Service  Companies 
—  Valuation  for  Rate  Purposes.  —  A  public  service  company  had  a  non- 
exclusive revocable  franchise.  The  Public  Utility  Commissioners  ordered  that 
no  value  be  assigned  to  this  franchise  beyond  the  actual  cost  of  procuring  it 
when  they  computed  the  "present  value"  of  the  company's  property,  as  a 
preliminary  to  regulating  its  rates.  The  Supreme  Court  of  the  state  upheld 
this  order.  84  N.  J.  L.  463.  On  appeal  to  the  Court  of  Errors  and  Appeals, 
held,  that  the  order  be  reversed.  Public  Service  Gas  Co.  v.  Board  of  Public 
Utility  Commissioners,  92  Atl.  606  (N.  J.). 

See  Notes,  p.  501,  on  the  question  of  valuing  franchises  for  rate-making 
and  other  purposes. 
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Railroads  —  Regulation  of  Rates  —  Statutory  Penalty  for  Viola- 
tion OF  State  Commission's  Order.  —  The  Georgia  Railroad  Commission 
ordered  the  defendant  railroad  to  cease  demanding  prepayment  of  freight  from 
one  connecting  carrier  and  not  from  another,  in  order  to  avoid  discrimination 
in  favor  of  the  longer  route  in  violation  of  a  state  statute.  The  defendant 
took  no  steps  to  contest  the  order,  and  after  two  months  the  state  brought 
suit  for  the  penalty  provided  by  the  statute  for  violating  the  orders  of  the  com- 
mission. Held,  that  the  railroad  may  be  held  liable.  Wadley  Southern  R. 
Co.  V.  Georgia,  235  U.  S.  651. 

The  commission's  order  was  foimd  reasonable  by  the  state  supreme  court. 
Wadley  Southern  R.  Co.  v.  Georgia,  137  Ga.  497,  73  S.  E.  741.  In  view  of  the 
discretion  vested  in  the  commission,  this  decision  is  unimpeachable,  although 
on  somewhat  similar  facts  other  courts  have  found  that  there  was  no  discrimina- 
tion. Gamble-Robinson  Commission  Co.  v.  Chicago  6°  iV.  W.  R.  Co.,  168  Fed. 
161.  See  27  Harv.  L.  Rev.  754.  The  question  before  the  court  in  the  principal 
case,  therefore,  was  whether  the  order  violated  the  Fourteenth  Amendment. 
Such  administrative  orders  are  legislative  in  nature,  though  founded  on  judicial 
inquiry,  and  the  parties  affected  are  clearly  entitled  to  review  by  the  courts. 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  210;  Louisville  ^  N.  R.  Co.  v.  Gar- 
rett, 231  U.  S.  313.  Accordingly,  statutes  which  provide  penalties  so  enormous 
as  to  deter  litigating  the  validity  of  the  rates  imposed,  have  been  held  invalid 
as  denying  the  equal  protection  of  the  laws  and  as  depriving  the  carrier 
of  property  without  due  process  of  law.  Ex  parte  Young,  209  U.  S.  123; 
WUlcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  53.  The  courts  have  reasoned 
that  the  carrier  would  rather  obey  an  invalid  order  than  risk  incurring  the 
tremendous  penalty  which  might  be  imposed  after  long  litigation.  Missouri 
P.  R.  Co.  V.  Tucker,  230  U.  S.  340,  349.  See  Ex  parte  Wood,  155  Fed.  190,  198. 
Where  the  statute  expressly  provides,  however,  for  a  judicial  determination  of 
validity,  the  present  tendency  is  to  construe  the  statute  as  imposing  no  penalty 
except  for  violations  subsequent  to  such  determination.  Washington  v.  Oregon 
R.  &"  Nav.  Co.,  68  Wash.  160, 167, 1 23  Pac.  3, 6.  This  result  has  also  been  reached 
even  where  there  was  no  express  provision.  See  Coal  Co.  v.  Conley,  67  W.  Va. 
129,  159,  67  S.  E.  613,  626.  If,  however,  as  in  the  present  case,  the  railroad 
fails  to  exercise  seasonably  its  right  to  judicial  review,  and  the  rate  or  order 
is  regarded  as  valid,  the  penalty  may  then  be  imposed  for  violations  from 
the  outset. 

Self-Defense  —  Duty  to  Retreat  —  Attack  by  Another  Inhabitant 
IN  One's  Own  Home.  —  The  defendant,  being  attacked  by  his  son  in  the 
house  where  both  resided,  shot  and  killed  his  assailant  without  attempting  to 
escape.  Held,  that  the  defendant  is  excused.  People  v.  Tomlins,  107  N.  E.  496 
(N.  Y.). 

By  the  weight  of  authority,  a  man  who  is  attacked  must  "retreat  to  the 
wall,"  if  he  can  do  so  with  safety,  before  killing  his  assailant.  Commonwealth 
v.  Drum,  58  Pa.  St.  9;  Patterson  v.  State,  146  Ala.  39,  41  So.  157.  Cf.  Erwin 
V.  State,  29  Oh.  St.  186;  Runyan  v.  State,  57  Ind.  80.  See  16  Harv.  L.  Rev. 
567.  But  one  who  is  attacked  in  his  own  dwelling,  or  on  his  premises  adjacent 
thereto,  need  not  seek  safety  in  flight,  since  a  man's  home  is  his  "castle,"  and 
he  should  not  be  compelled  to  leave  its  shelter.  State  v.  Bissonnette,  83  Conn. 
261,  76  Atl.  288;  State  V.  Rutledge,  135  la.  581,  113  N.  W.  461.  He  need  not 
even  retreat  to  another  part  of  the  house.  Brinkley  v.  State,  89  Ala.  34,  8  So. 
22.  It  would  seem  whoUy  immaterial,  furthermore,  that  the  assailant  lived 
imder  the  same  roof,  and  accordingly  the  rule  has  been  appHed  to  attacks  by  a 
joint  tenant,  or  by  a  husband  or  wife.  Jones  v.  State,  76  Ala.  8;  Hutcherson 
V.  State,  170  Ala.  29,  54  So.  119;  Watts  v.  State,  177  Ala.  24,  59  So.  270.  Guests 
are  accorded  this  same  privilege  of  resistance.    Jacobs  v.  State,  146  Ala.  163,  42 
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So.  70.  Boarders,  on  the  other  hand,  must  retreat  to  their  own  rooms,  at 
least  when  attacked  by  another  inhabitant  of  the  house.  People  v.  Sullivan, 
7  N.  Y.  396;  State  v.  Dyer,  147  la.  217,  124  N.  W.  629.  In  opposition,  how- 
ever, to  the  whole  doctrine  exempting  one  attacked  in  the  dwelling-house  from 
the  duty  to  retreat,  it  may  be  argued  that  when  the  assailant  has  entered  the 
"castle,"  it  has  ceased  to  be  protection  for  the  owner,  and  that  there  is  accord- 
ingly no  longer  reason  why  he  should  not  flee  to  avoid  the  necessity  of  killing. 
See  May,  Criminal  Law,  2  ed.,  §  67. 

Suretyship  —  Surety's  Defenses:  Miscellaneous  —  Effect  of  As- 
signment OF  Building  Contract  by  Contractor  on  Rights  of  Mate- 
rialmen. —  The  defendant  company  was  surety  on  the  bond  of  a  contractor 
for  the  faithful  performance  of  a  contract  with  the  United  States  for  the  erec- 
tion of  a  naval  station,  and  for  the  prompt  pa3rment  of  all  persons  supplying 
"labor  and  materials  in  the  prosecution  of  the  work."  The  contractor,  being 
unable  to  complete  the  work,  transferred  his  business,  without  the  knowledge 
of  the  United  States  or  the  defendant,  to  a  new  corporation  of  which  he  was 
manager.  The  materialmen  continued  to  furnish  materials  to  this  corpora- 
tion with  knowledge  of  the  assignment,  and  on  the  bankruptcy  of  the  con- 
tractor and  the  new  corporation,  seek  to  hold  the  surety  company  on  the  bond. 
Held,  that  they  may  recover.  The  John  Davis  Co.  v.  Illinois  Surety  Co.,  47 
Chic.  Leg.  News  177  (C.  C.  A.,  Seventh  Circ). 

Sureties  on  the  bonds  of  contractors  for  the  prompt  payment  of  all  persons 
furnishing  labor  and  materials  for  the  work  are  generally  held  directly  liable  to 
materialmen.  Abbott  v.  Morrissette,  46  Minn.  10,  48  N.  W.  416.  Such  a  bond 
is  construed  as  essentially  a  substitute  for  a  mechanics'  lien,  and  extends  to 
materials  furnished  to  a  sub-contractor  or  assignee.  Hill  v.  American  Surety 
Co.,  200  U.  S.  197;  see  Hardaway  v.  National  Surety  Co.,  150  Fed.  465,  471. 
Accordingly,  the  surety  may  remain  liable  on  his  independent  obligation  to  the 
materialmen,  although  discharged  from  his  undertaking  to  the  landowner  by 
some  act  of  the  latter.  Doll  v.  Crume,  41  Neb.  655,  59  N.  W.  806.  In  the 
principal  case,  therefore,-  even  the  acceptance  of  a  new  contractor  by  the  gov- 
ernment would  not  in  itself  have  discharged  the  defendant  from  its  obligation 
to  the  materialmen.  The  absence  of  such  assent,  however,  did  show  that  there 
had  been  no  novation  of  principals,  and  that  the  continued  furnishing  of  mate- 
rials by  the  materialmen  did  not  involve,  therefore,  any  recognition  of  a  new 
principal  on  their  part.  The  materialmen,  then,  must  be  deemed  sunply  to 
have  taken  the  new  corporation  as  additional  security,  and  to  have  retained 
their  rights  against  the  contractor.  Such  conduct  clearly  could  give  the  surety 
no  legal  defense,  and  any  variation  of  the  risk  that  might  be  involved  would  be 
too  unsubstantial  to  discharge  the  surety,  in  view  of  the  growing  tendency  of  the 
law  to  hold  surety  companies  to  their  obligations  in  spite  of  metaphysical 
variations  of  the  risk.   See  Rule  v.  Anderson,  160  Mo.  App.  347, 142  S.  W.  358. 

Taxation  —  General  Limitations  on  the  Taxing  Power  —  Federal 
Agency:  State  Taxation  of  Indian  Coal  Mines.  —  The  Urn' ted  States 
leased  the  right  to  operate  coal  mines  on  lands  in  Oklahoma  belonging  to  the 
Choctaw  and  the  Chickasaw  Indians,  to  the  plaintiff,  under  a  compact  with 
the  Indians  to  operate  the  mines  in  the  interests  of  the  tribes.  Oklahoma  then 
levied  a  gross  revenue  tax  on  all  coal  producers.  Held,  that  the  plaintiff  is 
exempt  from  the  tax.  Choctaw,  Oklahoma,  6*  GulJ  R.  Co.  v.  Harrison,  235 
U.  S.  292. 

That  neither  state  nor  nation  can  clog  the  governmental  functions  of  the 
other  by  taxation  is  a  necessary  and  an  established  proposition.  McCulloch  v. 
Maryland,  4  Wheat.  (U.  S.)  316;  Collector  v.  Day,  11  Wall.  (U.  S.)  113. 
But  what  constitutes  a  governmental  function  is  a  perennial  problem,  not 
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easily  solved.  One  clear-cut  line  has  been  drawn.  No  enterprise  ordinarily 
regarded  as  private  becomes  a  governmental  function  simply  because  under- 
taken by  a  state.  South  Carolina  v.  United  States,  199  U.  S.  437.  See  19 
Harv.  L.  Rev.  286.  The  principal  case  suggests  that  there  is  no  corresponding 
limitation  when  an  otherwise  private  industry  is  indulged  in  by  the  national 
government.  Whatever  the  latter  does,  it  does  by  virtue  of  its  express  or  im- 
plied powers,  and  is  supreme,  even  though  what  it  has  undertaken  to  do  con- 
flicts with  what  would  otherwise  be  within  the  constitutional  power  of  the 
state.  Veazie  Bank  v.  Fenno,  8  Wall.  (U.  S.)  533.  Cf.  Briscoe  v.  Bank  of  Ken- 
tticky,  II  Pet.  (U.  S.)  257.  See  23  Harv.  L.  Rev.  465.  Nowhere  is  the  inde- 
pendence of  the  federal  government  better  recognized  than  in  its  relations  with 
the  Indians.  In  this  field  its  control  is  exclusive.  Worcester  v.  Georgia,  6  Pet. 
(U.  S.)  515.  See  Cherokee  Nation  v.  Georgia,  5  Pet.  (U.  S.)  i,  17;  United  States 
v.  Holltday,  3  Wall.  (U.  S.)  407,  417.  Accordingly,  whatever  it  undertakes  in 
their  behalf  it  will  see  through,  despite  attempted  interference  by  state  tax- 
ing power.  This  freedom  from  state  taxation,  however,  is  limited  narrowly 
to  the  accomplishment  of  the  federal  purpose.  Railroad  Co.  v.  Peniston,  18 
Wall.  (U.  S.)  5;  National  Bank  v.  Commonwealth,  9  Wall.  (U.  S.)  353.  Hence, 
in  the  principal  case,  the  court  intimates  that  a  tax  on  the  coal  after  it  had 
become  the  personal  property  of  the  lessee  would  be  valid.  See  Thomas  v. 
Gay,  169  U.  S.  264,  273. 

Taxation  —  Where  Property  may  be  Taxed  —  Succession  Tax  on 
Securities  Temporarily  Removed  from  the  State.  —  The  testatrix,  who 
was  domiciled  in  Florida,  carried  on  a  loaning  business  in  Iowa  through  an 
agent  there.  The  notes  and  mortgages  securing  the  loans,  which  had  been 
kept  in  Iowa,  were  removed,  a  short  time  before  the  testatrix's  death,  to  a  bank 
across  the  state  line.  Held,  that  they  are  subject  to  the  Iowa  inheritance  tax. 
In  re  Adam^s  Estate,  149  N.  W.  531  (la.). 

An  inheritance  tax  is  the  price  exacted  by  the  state  for  conferring  the  privi- 
lege of  inheriting  property  by  will  or  descent.  Accordingly,  the  state  where 
the  property  is  located  may  tax  its  succession.  Matter  of  Whiting,  150  N.  Y. 
27,  44  N.  E.  715.  But  a  mere  chose  in  action,  being  intangible,  properly  has  no 
situs  anywhere.  See  27  Harv.  L.  Rev.  107,  113.  Least  of  all  can  it  be  said  to 
be  located  in  the  obligor's  hands.  State  Tax  on  Foreign  Held  Bonds,  15  Wall. 
(U.  S.)  300.  Therefore  a  debt  owed  to  a  foreign  decedent  is  not,  as  such,  sub- 
ject to  an  inheritance  tax.  Matter  of  Preston,  75  N.  Y.  App.  Div.  250,  78  N.  Y. 
Supp.  91.  But  see  Contra,  In  re  Joyslin's  Estate,  76  Vt.  88,  56  Atl.  281.  How- 
ever, if  the  debt  is  represented  by  a  specialty,  the  specialty  itself,  being  capable 
of  situs,  may  be  taxed  wherever  found.  New  Orleans  v.  Stempel,  175  U.  S. 
309;  Wheeler  v.  Sohmer,  233  U.  S.  434.  See  28  Harv.  L.  Rev.  104.  This 
reasoning  will  account  for  the  principal  case  only  on  the  assumption  that  the 
securities  were  removed  from  the  state  in  order  to  evade  taxation.  See  Buck 
v.  Beach,  206  U.  S.  392,  408;  Poppleton  v.  Yamhill  County,  8  Ore.  337.  In 
any  event,  however,  the  capital  employed  in  the  loaning  business,  as  measured 
by  the  notes,  was  in  a  sense  the  testatrix's  stock  in  trade,  with  a  situs  in 
Iowa,  and  upon  this  ground  also  the  tax  may  be  upheld.  Metropolitan  Life 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  395.    See  28  Harv.  L.  Rev.  214. 

Torts  —  Interference  with  Business  or  Occupation — Justification: 
Strike  to  Compel  Discharge  of  Non-Union  Men.  —  The  defendants, 
members  of  a  trade  union,  by  threatening  a  strike,  induced  their  employers 
to  discharge  the  plaintiffs,  and  to  refuse  to  reemploy  them  on  the  ground  that 
they  had  refused  to  join  the  union.  Held,  that  the  plaintiffs  are  entitled  to  dam- 
ages and  to  an  injunction.    Fairbanks  v.  McDonald,  106  N.  E.  1000  (Mass.). 

The  temporal  interests  of  both  workingmen  and  employers  are  protected 
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against  intentional  disturbance  when  the  disturbance,  in  the  eyes  of  the  law,  is 
for  a  purpose  which  public  policy  does  not  sanction.  The  law's  traditional 
bias  in  favor  of  competition  has  led  the  courts  to  accord  traders  and  manu- 
facturers complete  competitive  license,  and  injury  sustained  from  such  compe- 
tition is  not  actionable  merely  because  it  was  intentionally  inflicted.  Mogtd 
Steamship  Co.  v.  McGregor,  [1892]  A.  C.  25.  But  see  Trade  Commission  Act, 
Fed.  Stat.  Ann.,  Supp.  1915  60,  62.  As  to  workingmen,  a  group  of  jurisdic- 
tions of  which  Massachusetts  is  the  leader  have  conceived  that  public  policy 
calls  for  a  different  view.  Workingmen  may  strike  to  obtain  better  wages  or 
working  conditions  from  their  own  employers.  Minasian  v.  Osborne,  210 
Mass.  250,  96  N.  E.  1036.  See  L.  D.  WillcuU  6*  Sons  Co.  v.  Driscoll,  200 
Mass.  no,  113,  85  N.  E.  897,  899.  They  may  strike  to  get  work  away  from 
other  workingmen.  Pickett  v,  Walsh,  192  Mass.  572,  78  N.  E.  753.  But  they 
may  not  strike  to  strengthen  the  union  in  its  struggle  with  employers.  Fol- 
som  V.  Lewis,  208  Mass.  336,  94  N.  E.  316.  The  competitive  self-interest 
which  justifies  coercive  trade-um"on  activity  must,  it  is  said,  be  an  immediate, 
individual  self-interest.  Berry  v.  Donovan,  188  Mass.  353,  74  N.  E.  603.  The 
broader  self-interest  of  which  the  union  is  a  manifestation  is  considered 
too  remote.  And  the  social  interest  in  trade  unionism  is  disregarded.  The 
principal  case  is  therefore  not  an  innovation.  Lucke  v.  Clothing  Cutters  6* 
Trimmers  Assembly,  77  Md.  396,  26  Atl.  505;  Erdman  v.  Mitchell,  207  Pa. 
St.  79,  56  Atl.  327.  Contra,  National  Protective  Ass^n  v.  Cumming,  170  N.  Y. 
315,  63  N.  E.  389;  Kemp  v.  Division  No.  241,  255  111.  213,  99  N.  E.  389. 
Yet  the  shift  of  emphasis  in  modern  jurisprudence  from  individual  to  so- 
cial interests  has  gone  far  toward  shaking  the  foimdation  on  which  the 
Massachusetts  cases  rest.  See  14  Harv.  L.  Rev.  219;  26  Harv.  L.  Rev. 
259.  And  see  dissenting  opinions  by  Mr.  Justice  Holmes  in  Plant  v.  Woods, 
176  Mass.  492,  504,  57  N.  E.  ion,  1015,  and  in  Coppage  v.  Kansas,  236 
U.  S.  I,  27. 

Torts  —  Unusual  Cases  of  Tort  Liability  —  Suit  by  Wife  for  Caus- 
ing Imprisonment  of  Husband.  —  The  defendant,  in  order  to  satisfy  his  dis- 
like of  the  plaintiff's  husband,  encouraged  him  to  commit  adultery,  and  then 
procured  his  arrest  and  conviction.  The  plaintiff  sues  for  loss  of  her  husband's 
society  and  support  caused  by  the  imprisonment.  Held,  that  she  cannot  re- 
cover.   Nieberg  v.  Cohen,  92  Atl.  214  (Vt.). 

For  a  discussion  of  this  case,  see  Notes,  p.  511. 

.,  Trusts  —  Cestuvs  Interest  in  the  Res  —  Nature  of  Cestuvs  Interest. 
The  trustee  and  cestui  que  trust  of  a  certain  trust  fund  were  citizens  of  New 
York.  The  cestui  assigned  his  interest  to  the  plaintiff,  a  citizen  of  Pennsylvania, 
who  brought  suit  against  the  trustee  in  a  federal  District  Court.  Section  24 
of  the  federal  Judicial  Code  provides  that  the  District  Courts  shall  not  have 
jurisdiction  of  "any  suit  to  recover  upon  any  promissory  note  or  other  chose  in 
action  in  favor  of  any  assignee  .  .  .  unless  such  suit  might  have  been  prose- 
cuted in  such  court  ...  if  no  assignment  had  been  made."  The  District 
Court  dismissed  the  bill  for  want  of  jurisdiction.  Held,  that  the  decree  be 
reversed,  partly  on  the  ground  that  the  cestui's  right  under  a  trust  was  a 
property  right  and  not  a  ^' chose  in  action"  within  §  24.  Brown  v.  Fletcher,  235 
U.  S.  589,  35  Sup.  Ct.  154. 

For  a  discussion  of  the  nature  of  the  cestui^s  interest  in  the  trust  res,  see 
Notes,  p.  507. 

Trusts  —  Creation  and  Validity  —  Direction  to  Trustee  to  Em- 
ploy A  Particular  Person  as  Attorney  in  Administering  the  Trust.  — 
A  testator  directed  in  his  will  that  the  executors  of  his  estate  should  employ 
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his  son  as  attorney  for  the  estate  at  a  fixed  yearly  salary.  The  executors  re- 
fused to  comply  with  the  direction.  The  son  brings  this  action  to  compel  the 
executors  to  employ  him.  Held,  that  he  cannot  enforce  the  direction.  In  re 
Wdlach,  150  N.  Y.  Supp.  302  (App.  Div.). 

Whether  the  power  of  emplo5mient  or  the  property  of  the  estate  to  an  extent 
sufficient  for  compensation  be  regarded  as  the  res,  there  is  apparently  no  in- 
herent reason  why  a  vaUd  trust  cannot  be  created  by  a  definite  and  mandatory 
direction  to  executors  or  trustees  to  employ  a  designated  person  in  services 
for  the  estate.  Such  directions  have  been  held  binding  in  a  few  instances,  in 
regard  to  other  than  legal  services.  Hibbert  v.  Hibbert,  3  Meriv.  681;  Williams 
V.  Corbet,  8  Sim.  349.  In  many  cases,  however,  the  recommendations  have 
bieen  construed  as  merely  precatory,  because  of  the  weakness  of  the  words,  the 
indefiniteness  of  the  direction,  or  a  supposed  inconsistency  with  the  gift  of  the 
beneficial  interest  in  the  property  or  the  administration  of  the  estate.  Shaw 
v.  Lawless,  5  CI.  &  F.  129;  Finden  v.  Stephens,  2  Phil.  142;  Foster  v.Elsley,  19 
Ch.  D.  518;  Jewell  v.  Barnes'  AdmW,  no  Ky.  329,  61  S.  W.  360.  Where  the 
direction  is  to  employ  as  attorney,  the  American  cases  usually  hold  that  such 
restrictions  are  contrary  to  the  policy  of  the  law.  Young  v.  Alexander,  16  Lea 
(Tenn.)  108;  In  re  Ogier's  Estate,  loi  Cal.  381,  35  Pac.  900;  In  re  Pickett's 
Will,  49  Ore.  127,  89  Pac.  377;  In  re  Caldwell,  188  N.  Y.  115,  80  N.  E.  663. 
The  necessity  for  cooperation  between  trustee  and  attorney  in  their  confi- 
dential relation  appears  to  afford  basis  for  this  conclusion. 

Witnesses  —  Impeachment  —  Party's  Own  Witness:  By  Prior  Con- 
tradictory Statements.  —  In  a  trial  for  fornication,  the  prosecutrix,  as  a 
witness  for  the  state,  denied  the  commission  of  the  act.  The  prosecuting 
attorney  declared  that  he  was  not  surprised.  Prior  statements  of  the  prose- 
cutrix were  then  offered  to  impeach  her  testimony.  Held,  that  the  evidence  is 
inadmissible.    State  v.  MacRorie,  92  Atl.  578  (N.  J.  Sup.  Ct.). 

In  a  murder  trial,  witnesses  for  the  people,  to  the  surprise  of  the  prosecu- 
tion, testified  that  they  could  not  identify  defendant  as  the  one  who  fired  the 
shots.  Evidence  of  their  previous  identification  of  the  defendant  was  then 
offered.  Held,  that  the  evidence  is  inadmissible.  People  v.  De  Martini,  213 
N.  Y.  203. 

The  common  law  universally  forbids  impeachment  of  a  party's  own  witness 
by  character  evidence.  Southern  Bell  Telephone,  etc.  Co.  v.  Mayo,  134  Ala.  641, 
33  So.  16.  See  2  Wigmore,  Evidence,  §  900.  But  independent  contradictory 
evidence  indirectly  discrediting  the  witness  has  generally  been  admitted. 
Pacific  Mutual  Life  Ins.  Co.  v.  Van  Fleet,  47  Colo.  401,  107  Pac.  1087;  United 
States  Brewing  Co.  v.  Ruddy,  20:^  111.  306,  67  N.  E.  799.  The  chief  difficulty 
has  arisen  in  regard  to  the  admission  of  the  witness's  prior  contradictory 
statements,  as  in  the  two  principal  cases.  Such  statements  have  generally 
been  excluded.  Wheeler  v.  Thomas,  67  Conn.  577,  35  Atl.  499;  Coulter  v. 
American  Merchants',  etc.  Express  Co.,  56  N.  Y.  585.  The  objections  usually 
made  are  that  a  party  guarantees  his  witness's  credibility  and  that  there  will 
be  danger  of  coercion  by  threats  of  impeachment.  See  Whitaker  v.  Salisbury, 
15  Pick.  (Mass.)  534,  545;  People  v.  Safford,  5  Denio  (N.  Y.)  112,  118.  See 
also  BuLLER,  Nisi  Prius,  7  ed.,  297  a.  The  former  ground  has  frequently  been 
shown  illogical  and  untrue  and  the  latter  is  of  no  cogency.  See  1 1  Am.  L.  Rev. 
261 ;  2  Wigmore,  Evidence,  §§  898-899.  The  result,  moreover,  is  often  unfair, 
and  in  some  states  relief  has  been  sought  by  statutes  which  make  the  witness's 
prior  statements  admissible  where  the  party  has  been  entrapped  or  surprised. 
Ga.  Code,  191  i,  §  5879.  Since  no  firmly  fixed  legal  precedents  would  be  vio- 
lated, and  reason  and  justice  would  be  better  served,  this  result  should  properly 
be  reached  even  at  common  law,  as  the  New  Jersey  case  suggests.  Hurlburt  v. 
Bellows,  50  N.  H.  105;   Beier  v.  St.  Louis  Transit  Co.,  197  Mo.  215,  233,  94 
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S.  W.  876,  881;  State  V.  Kysilka,  85  N.  J.  L.  712,  90  Atl.  309.  Any  hearsay- 
danger,  moreover,  can  be  obviated  by  instructions.  See  Wright  v.  Beckett,  i  M. 
&  Rob.  414,  419;  2  WiGMORE,  Evidence,  §  1018.  In  a  great  many  American 
jurisdictions  statutes  make  these  contradictory  statements  admissible  under 
all  circumstances.  See  2  Mass.  Rev.  L.  1902,  c.  175,  §  24;  Cal.  Code  Civil 
Procedure,  1909,  §  2049;  i  Ind.  Rev.  Stat.,  1914,  §  531.  Compare  17  &  18 
Vict.,  c.  125,  §  22  (1854).  It  is  questionable,  however,  whether  it  is  wise  to  dis- 
pense with  the  trial  judge's  discretion,  or  to  admit  the  prior  statements  under 
any  circmnstances,  where  the  party  never  hoped  to  elicit  the  truth  but  was 
seeking  some  dramatic  effect. 

Witnesses  —  Privileged  Communications  —  Physician:  Waiver  by 
Patient's  Testimony  Concerning  Physical  Condition.  —  A  statute  for- 
bade the  examination  of  a  physician  as  to  any  "communication  made  by  his 
patient"  or  "any  knowledge  obtained  by  personal  examination  of  such  patient," 
unless  the  patient  consent  or  voluntarily  testify  "with  reference  to  such  com- 
munications." Though  the  plaintiff  had  testified  as  to  his  injuries,  his  objec- 
tion to  the  examination  of  his  physician  was  sustained  by  the  trial  court.  Held, 
that  the  ruling  is  correct.  Arizona  &"  New  Mexico  Ry.  Co.  v.  Clark,  235  U.  S.  669. 

For  the  patient  to  offer  evidence  as  to  the  communication  made  to  a  physi- 
cian is  a  waiver  of  the  privilege  as  regards  that  physician.  Rauh  v.  Deutscher 
Verein,  29  N.  Y.  App.  Div.  483,  51  N.  Y.  Supp.  985;  Pittsburg  C.  C.  b'  St.  L.  R. 
Co.  V.  0' Conner,  171  Ind.  686,  85  N.  E.  969.  But  the  offer  of  the  testimony  of 
one  physician  is  not  a  waiver  of  privilege  as  to  the  testimony  of  other  physicians 
not  present  in  consultation  with  him.  Penn  Mutual  Life  Ins.  Co.  v.  Wiler,  100 
Ind.  92;  Barker  v.  Cunard  S.  S.  Co.,  Ltd.,  91  Hun  (N.  Y.)  495,  36  N.  Y. 
Supp.  256.  Contra,  State  v.  Long,  257  Mo.  199,  165  S.  W.  748.  See  28  Harv. 
L.  Rev.  116.  Thus  it  appears  that  it  is  not  the  purpose  of  these  statutes  to 
keep  secret  the  ailments  of  the  patient,  but  to  protect  the  communications 
which  he  makes  to  his  physician.  The  knowledge  gained  by  the  physician 
through  a  physical  examination  of  the  patient,  as  well  as  what  he  is  told  by 
the  patient,  constitutes  a  communication  within  the  meaning  of  the  statutes. 
Prader  v.  National  Masonic  Accident  Ass^n,  95  la.  149,  63  N.  W.  601;  Rose 
V.  Supreme  Court,  126  Mich.  577,  85  N.  W.  1073.  But  for  the  patient  to  testify 
as  to  his  symptoms,  as  in  the  principal  case,  without  mentioning  anything 
spoken  or  disclosed  to  the  physician,  since  it  is  not  giving  in  evidence  any  com- 
mimication  made  by  word  or  act,  is  properly  held  not  a  waiver  of  the  privilege. 
Green  v.  Nebagamain,  113  Wis.  508,  89  N.  W.  520;  May  v.  Northern  Pacific 
Ry.,  32  Mont.  522,  81  Pac.  328;  Williams  v.  Johnson,  112  Ind.  273,  13  N.  E. 
872.  Contra,  Forrest  v.  Portland  Ry.  L.  &  P.  Co.,  64  Ore.  240,  129  Pac.  1048. 
But  see  4  Wigmore,  Evidence,  §  2389.  This  conclusion  receives  support  from 
analogous  decisions  with  reference  to  privileged  communications  between  attor- 
ney and  client.  State  v.  White,  19  Kan.  445;  Bigler  v.  Reyher,  43  Ind.  112. 
Contra,  Woburn  v.  Henshaw,  loi  Mass.  193.   See  4  Wigmore,  Evidence,  §  2327. 
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Introduction  to  the  Study  of  the  Law  of  the  Constitution.  By  A.  V. 
Dicey.  Eighth  Edition.  London:  Macmillan  and  Company,  Ltd.  1915. 
pp.  cv,  577,  2. 

Students  of  law  and  government  have  long  since  learned  to  welcome  each  new 
edition  of  this  deservedly  famous  work,  but  the  eighth  edition  will  be  especially 
appreciated  for  its  introduction.  Since  Professor  Dicey  first  published  this  book 
in  1884  great  and  far-reaching  changes  have  occurred  in  the  structure  of  the 
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British  government.  Each  new  edition  has  been  brought  down  to  date  by 
annotations  and  changes  in  the  text,  but,  as  the  author  himself  observes, 
"Recurring  alterations  destroy  the  original  tone  and  spirit  of  any  treatise  which 
has  the  least  claim  to  belong  to  the  literature  of  England."  He  has,  therefore, 
in  the  present  edition  in  substance  reprinted  the  seventh  edition  with  an  in- 
troduction which  aims  to  summarize  and  analyze  the  changes  which  thirty 
years  have  wrought  in  the  English  Constitution.  Such  a  departure  is  not  one 
to  be  indiscriminately  recommended  (at  least,  in  cases  in  which  the  original  au- 
thor is  not  the  editor),  but  in  this  instance  it  is  more  than  justified  by  the  results. 
Nowhere  will  one  encounter  a  more  pleasing  combination  of  cold,  clean-cut 
analysis  and  red-blooded  English  patriotism  than  in  this  brief  comparison  of 
the  EngHsh  Constitution  in  1884  and  in  1914.  The  pages  are  filled  with  that 
warm  glow  which  emanates  from  a  strong  belief  in  the  future  of  the  British 
Empire,  not  unmixed  with  a  fervent  desire  to  make  things  better  where  they 
seem  at  fault.  Yet  optimism  and  a  just  pride  do  not  in  the  least  impair  the 
author's  ability  to  state  the  problems  which  confront  the  nation  with  the 
deliberate  dispassionateness  of  a  scientist. 

Thus,  he  is  not  entirely  satisfied  with  the  results  of  the  Parliament  Act  of 
191 1,  which,  it  will  be  remembered,  destroyed  the  veto  of  the  House  of  Lords  on 
money  biUs,  and  left  that  House  with  only  a  suspensive  veto  on  other  public 
bills.  This  suspensive  veto,  he  complains,  is  vexatious  rather  than  efifective. 
The  requirement  that  the  bill  must  pass  the  House  of  Commons  in  three  suc- 
cessive sessions  in  substantially  the  same  form  in  order  to  override  the  veto  of 
the  Lords  blocks  all  amendment  after  the  first  passage,  and  results  in  the  an- 
omalous spectacle  of  an  attempt  to  pass  as  an  independent  measure  an  amend- 
ment to  a  bill  which  has  not  yet  become  law.  Moreover,  the  tendency  of  the 
changes  brought  about  by  that  act  is  to  increase  the  power  of  the  party  which 
for  the  time  being  has  a  parliamentary  majority,  and  to  concentrate  that  power 
in  the  hands  of  the  cabinet  as  the  guiding  committee  of  that  party.  English 
government  threatens  to  become  more  and  more  partisan  government.  The 
free  lance  in  the  House  of  Commons  is  becoming  extinct.  Party  mechanism 
has  become  so  rigid  that  the  cabinet,  supported  by  its  solid  majority  in  the  House, 
has  become  absolute.  The  electorate  is  still  nominally  supreme,  but  its  control 
threatens  to  become  limited  to  the  power  of  transferring  the  reins  from  one 
party  to  the  other  every  five  years.  Pariiament  tends  to  become  more  and 
more  a  mere  electoral  college  for  registering  the  periodical  mandate  of  the 
nation,  and  less  and  less  the  historical  battle-ground  of  political  opinion. 

Professor  Dicey,  in  fact,  views  with  alarm  the  increasing  dominance  of  the 
party  machine  in  English  government.  Thus,  he  favors  the  referendum,  or, 
as  he  calls  it,  "the  people's  veto,"  not  as  a  touchstone  of  good  government,  but 
as  a  corrective  of  the  more  patent  evils  of  party  government,  especially  as  a 
check  upon  the  absolutism  of  the  majority  in  Parliament,  and  as  a  means  for 
the  expression  of  opinion  by  the  electorate  without  the  embarrassment  occa- 
sioned by  the  confusion  of  issues  attendant  upon  a  general  election. 

He  also  fears  the  effect  of  the  Parliament  Act  upon  the  hitherto  non-partisan 
and  judicial  character  of  the  Speaker  of  the  House  of  Commons,  who  is  given 
the  sole  power  to  certify  that  a  bill  passed  under  the  act  compUes  with  its  pro- 
visions, a  power  which  may  induce  the  majority  to  desire  a  Speaker  of  its  own 
political  complexion. 

The  American  reader  will  note  with  sympathetic  interest  Professor  Dicey*s 
uneasiness  over  the  decline  in  reverence  for  the  law  in  England.  But  observe 
how  fairly  he  analyzes  the  problem.  The  domain  of  law  has  been  threatened 
from  two  quarters.  The  increasing  paternalism  of  government  has  led  to  the 
placing  of  judicial  or  quasi-judicial  functions  in  the  hands  of  administrative 
ofl&cers  in  many  matters.  This  is  a  necessary  accompaniment  to  the  broaden- 
ing scope  of  governmental  activity.    The  judiciary  is  not  adapted  to  handle 
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cases  in  which  it  is  much  more  important  to  act  promptly  and  firmly  than  to 
protect  private  rights  and  privileges.  But  there  are  limits  even  to  such  a  de- 
limitation of  judicial  powers,  and  Professor  Dicey  registers  a  firm  protest 
against  the  apparently  absolute  immunity  from  court  control  of  the  Speaker 
of  the  House  of  Commons  in  certifying  bills  under  the  ParHament  Act. 

On  the  other  hand,  he  remarks  an  increasing  distrust  of  the  courts  and  dis- 
respect for  the  laws,  whenever  they  seem  to  oppose  the  best  interests  of  any 
social  or  poHtical  faction.  Here  he  touches  upon  something  which  should  be 
close  to  the  quick  of  American  pubhc  thought.  He  finds  a  reason  for  organ- 
ized labor's  distrust  of  the  courts  in  the  fact  that  the  law  has  not  proved  itself 
adapted  to  compensate  for  economic  inequaUties,  and  hence  seems  to  lend 
itself  to  perpetuating  them.  Thus,  the  trade  unionist's  natural  enemy,  "  the 
blackleg,"  is  nearly  always  within  the  law,  while  the  labor  unions  have  had  to 
resort  to  the  fiction  of  "peaceful  picketing"  and  to  legislation  practically 
granting  them  immunity  from  the  consequences  of  illegal  action  in  order  to 
battle  on  a  strategic  equaHty.  This  explanation  of  a  perplexing  problem  seems 
even  more  applicable  to  American  conditions,  where  legislative  attempts  to 
level  up  these  economic  disadvantages  are  constantly  made  abortive  by  the 
strict  enforcement  of  constitutional  limitations  by  the  courts.  Who  can  blame 
the  workingman  for  distrusting  courts  which  seem  bent  on  emphasizing  rather 
than  alleviating  his  economic  disadvantages? 

The  militant  suffragette,  of  course,  presents  another  phase  of  disrespect  for 
law.  Increasing  democracy  in  government  has  a  tendency  to  subvert  the  sta- 
bility of  the  law.  Public  opinion  becomes  the  Aladdin's  lamp  of  progress,  and 
all  must  bend  before  it.  But,  as  has  been  well  pointed  out  by  President  Lowell 
elsewhere,  much  that  passes  for  public  opinion  to-day  is  neither  public  nor 
opinion.  The  result  is  that  when  any  considerable  body  of  agitators  finds  its 
policies  opposed  by  the  slow  moving  wheels  of  the  law  it  cries,  "Tyranny!" 
and  forthwith  demands  progress  without  law.  It  is  all  much  like  the  story  of 
the  mischievous  shepherd  and  the  wolves,  —  there  have  been  so  many  false 
alarms  that  supporters  of  law  and  order  are  sometimes  in  doubt  what  is  true 
public  opinion  and  what  is  simply  organized  noise. 

In  his  discussion  of  the  new  constitutional  ideas  which  the  past  thirty  years 
have  brought  forth  Professor  Dicey  considers  woman  suffrage,  proportional 
representation,  federalism,  and  the  referendum.  His  attitude  toward  the  last 
has  already  been  mentioned.  In  his  discussion  of  woman  suffrage  he  appears 
for  the  once  carefully  non-committal  and  vague,  but  intimates  a  hostility 
toward  the  full  political  equaHty  of  the  sexes.  He  is,  however,  distinctly  and 
more  convincingly  opposed  to  proportional  representation,  because  it  will 
complicate  the  electoral  machinery  and  emphasize  party  domination,  because 
it  will  lead  to  government  by  factions  with  all  the  untoward  results  which 
attend  the  disintegration  of  parties  upon  the  Continent,  and  will  undermine 
the  stability  of  the  parliamentary  system. 

Whatever  his  opinion  of  the  conclusions  which  the  author  reaches,  every 
student  of  government  will  read  with  respectful  and  absorbing  interest  his 
discussion  of  federalism  and  its  appUcation  to  the  British  Empire.  His  analy- 
sis of  the  weaknesses  of  federal  government  is  profound  and  convincing.  His 
contention  that,  "FederaHsm,  when  successfid,  has  generally  been  a  stage 
towards  unitary  government.  In  other  words,  federalism  tends  to  pass  into 
nationalism,"  and  his  citing  the  United  States  as  an  example  of  "a  nation  con- 
cealed under  the  form  of  a  federation"  may  well  cause  the  American  reader  to 
ponder.  FederaHsm,  he  says,  must  not  be  confounded  with  nationalism  in 
another  sense.  "A  truly  federal  government  is  the  denial  of  national  independ- 
ence to  every  state  of  the  federation.  No  single  state  of  the  American  Common- 
wealth is  a  separate  nation;  no  state  .  .  .  has  anything  like  as  much  of  local 
independence  as  is  possessed  by  New  Zealand  or  any  of  the  five  Dominions." 
What  Ireland  has  been  demanding  for  so  long  is  not  federalism,  but  nationaHsm, 
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"Ireland  a  Nation."  Professor  Dicey  is  unalterably  opposed  to  the  federaliza- 
tion of  the  British  Empire.  The  time  is  not  ripe  for  any  such  hazardous  experi- 
ment. It  will  tend  to  weaken  rather  than  strengthen  the  Empire,  and  it  is 
opposed  to  the  entire  course  of  development  of  British  institutions. 

The  splendid  tone  of  the  entire  introduction  is  typified  by  the  words  he  uses 
in  this  connection.  "I  yield  to  no  man  in  my  passion  for  the  greatness,  the 
strength,  the  glory,  and  the  moral  unity  of  the  British  Empire.  I  am  one  of 
the  thousands  of  Englishmen  who  approved,  and  still  approve,  of  the  war  in 
South  Africa,  because  it  forbade  secession.  But  I  am  a  student  of  the  Brit- 
ish constitution;  my  unhesitating  conviction  is  that  the  constitution  of  the 
Empire  ought  to  develop,  as  it  is  actually  developing,  in  the  same  way  in 
which  grew  up  the  constitution  of  England."  c.  A.  m. 


History  of  Roman  Private  Law.  Part  II.  Jurisprudence.  By  E.  C. 
Clark.  Cambridge:  Cambridge  University  Press.  1914.  2  volumes, 
pp.  xiv,  802. 

One  cannot  read  these  volimies  without  a  feeling  of  regret  that  so  much  learn- 
ing and  so  much  soimd  yet  acute  scholarship  should  have  been  expended  upon 
the  carrying  out  of  so  unfortunate  a  plan.  The  scope  and  the  execution  of  the 
work  were  obviously  determined  by  the  exigencies  of  English  university  teach- 
ing upon  the  basis  of  Austin  and  the  Roman  institutional  books  in  prepara- 
tion for  an  examination  in  those  subjects  along  settled  lines.  As  Professor 
Clark  tells  us  in  his  preface,  candidates  for  examination  may  also  be  students; 
but  the  limitations  imposed  upon  study  and  teaching  by  candidacy  for  ex- 
amination before  examiners  who  follow  conventional  lines  are  strikingly  appar- 
ent even  in  a  book  prepared  primarily  for  those  studying  a  subject  for  its  own 
sake.  The  two  volumes  are  a  critique  of  Austin  with  reference  to  the  history 
of  Roman  law  and  an  examination  of  the  ideas  of  Roman  jurists  and  insti- 
tutional writers  from  the  standpoint  of  English  analytical  jurisprudence. 
Hence  we  get  neither  a  treatise  upon  jurisprudence  nor  a  history  of  Roman  law, 
though  the  work  bears  both  titles.  Moreover,  the  self-imposed  limitations  of 
EngUsh  analytical  jurisprudence  exclude  many  things  which  would  be  valuable 
and  significant  in  either  type  of  book  taken  by  itself. 

In  many  particulars,  however,  Professor  Clark  has  gone  beyond  the  Eng- 
lish analytical  and  historical  jurists.  Thus  he  rejects  the  once  orthodox  Eng- 
lish view  of  the  total  irrelevancy  of  philosophy  in  jurisprudence  (I,  24).  In 
contrast  with  Austin's  vigorous  exclusion  of  every  ethical  element  in  duty  and 
in  political  obUgation  he  is  willing  to  consider  "popular  morality,"  since  it  is  a 
prime  factor  not  only  in  the  remote  origin  of  law  but  in  its  "daily  growth  and 
improvement  at  the  present  time"  (I,  86-87).  The  nineteenth  century  by  way 
of  reaction  from  the  infusion  of  morals  into  law  and  identification  of  law  and 
morals  in  the  seventeenth  and  eighteenth  centuries  sought  to  separate  them. 
It  sought  certainty  rather  than  ethical  results.  It  is  very  significant  that  the 
ethical  side  is  again  making  itself  felt  in  juristic  writing,  and  in  this  respect 
Professor  Clark's  book  is  quite  abreast  of  the  current.  This  tendency  appears 
also  in  connection  with  the  appeal  to  popular  morality  in  judicial  consideration 
of  what  is  reasonable  (1, 106).  He  shows  that  this  is  what  the  Roman  cequitas 
was,  and  of  course  it  is  what  is  demanded  by  those  who  insist  upon  equitable 
application  of  law  in  Continental  Europe  and  those  who  insist  upon  a  more 
liberal  judicial  appHcation  of  law  in  this  country.  Again,  Jie  not  only  rejects 
the  metaphysical  method  of  the  nineteenth-century  philosophy  of  law  for 
which  the  EngHsh  have  never  had  any  taste,  but  he  appears  to  throw  over  Sir 
Henry  Maine's  historical-metaphysical  method  and  the  resulting  exclusively 
political  interpretation  of  jurisprudence  to  which  Maine's  Ancient  Law  gave 
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such  currency  in  the  last  century.  What  is  of  even  more  significance,  while  ad- 
hering to  what  I  have  called  elsewhere  the  third  stage  of  the  Anglo-American 
analytical  formula,  by  taking  as  the  test  of  positive  law  "efficient  existence" 
(I,  69),  he  goes  further,  and  is  willing  to  include  under  the  term  "positive  law" 
rules  and  standards  which  get  their  efficiency  from  other  than  purely  judicial 
tribunals.  His  formula  is:  "The  rules  and  principles  recognized  and  applied 
by  the  State's  authorities  judicative  and  executive"  (I,  75).  Here  we  have, 
so  far  as  I  know,  the  first  recognition  in  analytical  jurisprudence  of  the  rise  of 
executive  justice  in  England  of  to-day.  Nor  is  this  all.  "Taking  positive/'  he 
says,  "to  indicate  efficiency  and  importance,  I  should  say  that  any  niles  of 
human  conduct  actually  obtaining  among  any  considerable  number  of  human 
beings,  in  some  manner  connected  or  associated  together,  by  virtue  of  human 
sanctions,  might  not  improperly  be  called  Positive  Law"  (I,  90).  This  should 
be  compared  with  the  chapter  on  investigation  of  living  law  in  Professor 
EhrHch's  "  Grundlegung  der  Soziologie  des  Rechts."  If  in  the  primitive  com- 
munity social  control  was  effected  through  fas  and  boni  mores  as  well  as  through 
ius,  in  other  words,  if  religion  and  the  internal  discipline  of  the  gens  and  the 
collegium  played  no  less  part  once  than  that  played  by  the  law,  we  have  to 
recognize  that  to-day,  for  example,  the  internal  discipline  of  a  labor  imion  may 
be  quite  as  effective  an  agency  of  social  control  as  the  law,  and  may  actually 
supersede  the  law  of  the  land  in  actual  practice.  While  we  need  not  use  the 
term  "  positive  law  "  for  effective  means  of  social  control  which  lack  the  authority 
of  the  state,  and,  in  the  interest  of  critical  terminology,  probably  ought  not 
to  do  so,  these  are  things  which  one  who  studies  the  law  as  a  whole  cannot 
afford  to  overlook  and  it  is  significant  that  the  exclusive  attitude  which  was 
once  the  glory  of  the  English  analytical  jurist  is  not  maintained. 

It  is  evident,  then,  that  the  author  was  qualified  not  only  by  learning  and 
scholarship  but  by  sympathy  with  the  modem  movement  in  jurisprudence  to 
write  a  textbook  of  the  science  of  law  in  English  which  should  do  for  a  period  of 
legal  growth  what  Austin  did  for  a  period  of  legal  stability.  Unhappily  the 
demands  of  a  system  of  education  whereby  one  must  prepare  students  to  be 
examined  by  others  along  traditional  lines  have  prevented  anything  more 
than  occasional  adumbrations  of  what  the  author  might  have  done  and  we 
could  wish  he  had  done.  The  book  is  not  one  of  which  the  ordinary  student  of 
jurisprudence  can  make  much  use,  nor  was  it  probably  intended  for  him.  The 
teacher,  on  the  other  hand,  may  read  it  profitably,  and  indeed  should  resort  to 
it  continually  in  connection  with  the  application  of  the  analytical  method  to 
the  Roman  law  and  the  bearing  of  Roman  legal  institutions  upon  the  ques- 
tions debated  by  Austin  and  his  critics.  It  is  a  book  of  reference  which  no 
teacher  can  afford  to  overlook. 

One  would  hardly  expect  from  the  Cambridge  University  Press  "Remington" 
for  Runnington  (I,  105);  "Spencer's"  Equitable  Jurisdiction  for  Spence's 
(I,  113);  "Gerichtsgebranch"  (I,  123),  and  much  more  of  that  sort;  and  it  is 
not  flattering  to  American  scholarship  to  read  of  "Prof.  Thayer"  for  Albert  S. 
Thayer,  Esq.,  of  New  York  (I,  no);  "Mr.  A.  S.  Thayer  of  Harvard"  (I,  135); 
or  "Professor  A.  S.  Lowell"  (I,  211). 

R.  P. 


The  History  and  Present  Position  of  the  Bill  of  Lading  as  a  Docu- 
ment OF  Title  to  Goods  (being  the  Yorke  Prize  Essay  for  the  year  1913). 
By  W.  P.  Bennett,  B.A.,  LL.B.    Cambridge :   University  Press.    1914. 
pp.  viii,  loi. 
This  little  book  is  a  creditable  attempt  to  state  systematically  the  result  of 
the  English  decisions  on  bills  of  lading  as  documents  of  title.    Their  effect  as 
contracts  with  the  carrier  is  not  discussed.    An  appendix  presents  briefly  the 


BOOK  REVIEWS  537 

law  of  the  United  States,  and  such  provisions  of  the  Uniform  Sales  Act  and  of 
the  Uniform  Bills  of  Lading  Act  as  vary  from  the  common  law  are  noted.  A 
statement  of  the  law  of  many  of  the  countries  of  continental  Europe  and  of 
South  America,  as  well  as  the  law  of  Japan,  so  far  as  the  codes  in  those  coun- 
tries show  their  law,  is  also  appended. 

One  who  reads  the  body  of  the  book,  if  he  has  in  mind  the  purposes  which 
merchants  have  attempted  to  accomplish  by  means  of  bills  of  lading,  will  be 
struck  with  the  apparent  desire  of  the  courts  to  thwart  these  purposes  wher- 
ever they  seem  to  interfere  with  rules  of  the  common  law.  The  custom  of 
merchants  has  not  had  such  good  fortune  in  the  matter  of  bills  of  lading  as  in 
the  matter  of  bills  of  exchange.  The  compromises  which  the  courts  have  made 
have  not  always  been  harmonious,  and  Mr.  Bennett  does  not  wholly  escape  the 
imputation  of  believing  inconsistent  things  at  the  same  time  because  eminent 
judges  have  in  different  decisions  authorized  the  inconsistency.  On  p.  49  he 
says:  "It  seems  clear  then  that  the  property  in  goods  at  sea  can  be  passed  with- 
out the  indorsement  of  a  bill  of  lading."  On  p.  17,  however,  he  says:  "It  is 
probable  that  a  bill  of  lading  which  does  not  contain  some  such  words  as  ^or 
order'  or  'or  order  or  assigns,'  or  which  is  specially  indorsed  but  without  the 
addition  of  those  words  after  the  name  of  the  indorsee,  does  not  on  indorsement 
or  reindorsement  pass  such  legal  property  in  the  goods  as  the  indorser  intended 
to  pass  to  the  indorsee  by  the  contract  between  them."  It  is  hard  to  see,  if  the 
property  can  be  passed  without  the  indorsement  of  the  bill  of  lading,  why  any 
particular  form  of  bill  of  lading  or  of  indorsement  should  be  material  for  that 
purpose,  when  an  intent  to  transfer  the  property  is  manifested.  Indeed,  the 
general  conclusion  of  the  author  fortified  by  many  statements  in  the  decisions, 
seems  to  be,  though  he  has  nowhere  distinctly  formulated  it,  that  apart  from 
Factors  Acts,  the  only  importance  of  biUs  of  lading  is  an  inconclusive  evidence 
of  transactions  which  might  equally  well  be  carried  out  otherwise,  —  a  poor 
kind  of  security  on  which  to  advance  yearly  hundreds  of  millions  of  pounds 
and  dollars.  s.  w. 


Bouvier's  Law  Dictionary.  Volumes  I,  II,  and  III.  By  John  Bouvier. 
Third  Revision  (eighth  edition).  By  Francis  Rawle.  St.  Paul:  West 
Publishing  Company.    19 14.    pp.  xix,  3504. 

True  to  its  title,  this  revision  of  Bouvier's  Law  Dictionary  is  above  all  a 
"concise  encyclopedia  of  the  law."  Since  the  last  revision,  in  1897,  the  ency- 
clopedic titles  have  been  more  fully  developed  and  brought  down  to  date,  until 
now  they  contain  in  compact  form  a  remarkably  complete  outline  of  the  various 
branches  of  the  law.  In  this  field,  of  course,  the  work  is  not  intended,  and  could 
not  hope  to  supplant  the  encyclopedias  and  digests  now  accessible  to  the  pro- 
fession. But  as  a  convenient  guide  to  the  fundamental  principles  of  the  law,  it 
is  sure  to  prove  valuable  to  the  practitioner  as  well  as  the  student,  especially 
because  of  the  wealth  of  material  which  it  makes  readily  available.  Well- 
chosen  cases  are  cited  in  support  of  the  propositions  of  law,  and  for  the  first 
time  the  names  of  all  cases  cited  are  given,  with  citations  to  all  series  of  reports. 
Frequent  references  to  treatises  and  legal  periodicals,  moreover,  make  each 
title  a  valuable  guide  to  the  secondary  authority  on  the  subject.  It  is  espe- 
cially gratifying  to  note  many  citations  to  the  leading  articles  and  editorial 
comment  of  this  Review. 

The  development  of  the  encyclopedic  side  of  the  work,  however,  has  in  no 
respect  interfered  with  its  independent  worth  as  a  dictionary.  On  the  con- 
trary, several  thousand  new  titles  of  this  sort  have  been  added,  so  that  it  now 
constitutes  a  compendium  of  legal  terms  from  the  various  systems  of  law  that  for 
practical  purposes  appears  to  be  complete.    The  many  additions  to  this  re- 
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vision  have  been  effected  without  such  an  enlargement  of  the  work  as  to  make  it 
cumbersome.  It  now  appears  for  the  first  time  in  three  volumes,  but  they  are 
executed  in  such  a  compact  and  serviceable  form  that  convenient  reference  is 
assured.  In  fact,  in  every  respect  this  revision  maintains  the  excellence  that 
has  made  Bouvier's  the  standard  American  dictionary  of  law. 

s.  p.  G. 


Bender's  War  Revenue  Law,  1914.    By  the  Publisher's  Editorial  Staff. 
Albany,  N.  Y.:  Matthew  Bender  and  Company.    1914.    pp.  xxviii,  181. 

The  so-called  War  Revenue  Law  of  19 14  is  a  reminder  of  two  things:  the 
perverse  elasticity  of  our  tariff,  and  the  economic  interdependence  of  world 
nations.  To  meet  the  deficiency  in  our  revenue  caused  by  the  war  in  Europe, 
Congress  has  been  compelled  to  impose  as  an  emergency  measure  much  the  same 
taxes  which  would  be  imposed  were  the  United  States  actually  involved  in  the 
war.  In  fact,  the  Act  of  19 14  is  in  a  large  measure  a  reenactment  of  the  Act 
of  1898,  passed  as  an  emergency  measure  during  the  Spanish  War. 

The  present  act  is  distinctly  an  emergency  measure,  and  fixes  December  31, 
191 5,  as  the  date  when  the  new  taxes  shall  cease.  It  repeals  nothing  of  the 
existing  revenue  laws,  but  adds  much,  and  is  bound  to  give  rise  to  numerous 
vexing  legal  questions.  The  publication  of  an  annotated  text  of  the  law  for 
the  convenience  of  practitioners  is,  therefore,  entirely  justifiable  and  proper. 
Bender's  War  Revenue  Law  is  that  and  no  more.  With  a  preliminary  historical 
introduction  and  an  entirely  inadequate  description  of  the  internal  revenue 
laws  in  general,  the  book  contains  the  full  text  of  the  act  with  copious  annota- 
tions and  citations  from  the  authorities,  including  departmental  rulings,  which 
although,  of  course,  not  binding  on  the  courts,  are  precedents  for  administra- 
tive action  and  therefore  of  interest.  On  the  whole  the  book  appears  to  be  as 
much  of  an  emergency  measure  as  the  act  itself,  and  suffers  equally  from  hasty 
construction;  a  convenient  guide  in  practice,  but  of  little  or  no  use  to  the 
student. 


The  Deaf.     By  Harry  Best.     New  York:   Thomas  Y.  Crowell  Company. 

1914.  pp.  xviii,  340. 

Essentials  of  the  Law.  Vol.  I.  Blackstone.  By  Marshall  D.  Ewell. 
Second  Edition.     Albany,   N.   Y.:    Matthew  Bender   and   Company. 

1915.  pp.  xvi,  867. 

Leading  Cases  in  Canadian  Constitutional  Law.  By  A.  H.  F.  Lefroy. 
Toronto:  The  Carswell  Company,  Ltd.    1914.    pp.  xxi,  112. 

Naval  and  Military  Despatches  Relating  to  Operations  in  the  War. 
London:  Darling  and  Son,  Ltd.    1914.    pp.  89. 

The  Illegality  of  the  Trial  of  Jesus.  By  Hon.  John  E.  Richards.  The 
Legality  of  the  Trial  of  Jesus.  By  S.  Srinivasa  Aiyar.  New  Orleans: 
Charles  E.  George.    1914.    pp.  92. 

Jurisdiction  and  Procedure  of  the  Federal  Courts.  By  John  C.  Rose. 
Baltimore:  King  Brothers.    1915.    pp.  xxx,  406. 
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JOHN   CHIPMAN   GRAY 

JOHN  CHIPMAN  GRAY,  Royall  Professor  Emeritus,  died  at 
^  Boston  on  February  25, 1915.  He  was  born  at  Brighton,  July  14, 
1839,  the  son  of  Horace  and  Sarah  Russell  (Gardner)  Gray,  and 
after  attending  the  Boston  Latin  School  he  graduated  from  Har- 
vard College  in  1859  and  from  the  Law  School  in  186 1.  He  studied 
for  a  third  year  at  the  Law  School,  received  his  A.M.  in  1862,  and 
immediately  enlisted  in  the  army,  remaining  imtil  the  end  of  the 
war.  During  his  service  he  was  Second  Lieutenant  in  the  Forty- 
first  Massachusetts  Infantry  and  the  Third  Massachusetts  Cavalry, 
aid  to  General  Gordon,  and  Major  and  Judge  Advocate  General  of 
United  States  Volimteers  on  the  staffs  of  General  Foster  and  Gen- 
eral Gillmore. 

After  the  war  he  came  back  to  Boston  and  took  up  practice, 
forming  a  partnership  with  John  C.  Ropes,  an  old  friend  and  class- 
mate in  the  Law  School.  Later,  by  the  addition  of  William  Caleb 
Loring  (now  Mr.  Justice  Loring  of  the  Supreme  Judicial  Court),  the 
firm  became  Ropes,  Gray  and  Loring;  and  at  the  time  of  Mr. 
Gray's  death  it  included,  imder  the  name  of  Ropes,  Gray,  Boyden 
and  Perkins,  eight  of  his  former  pupils,  among  them  his  son  Roland, 
who  graduated  with  distinction  from  College  in  1895  and  the  Law 
School  in  1898. 

^'He  married  in  1873  Anna  Lyman  Mason,  a  granddaughter  of 
Jeremiah  Mason." 

His  teaching  work  at  the  Law  School  began  in  1869,  before  Dean 
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Langdell  came  from  practice  to  the  School.  He  was  first  appointed 
as  lecturer,  and  this  appointment  was  renewed  in  187 1  and  again 
in  1872  and  1873.  On  March  18,  1875,  ^^  was  made  Story  Pro- 
fessor of  Law,  and  on  November  12, 1883,  Royall  Professor  of  Law. 
He  resigned  on  February  i,  19 13,  and  became  Royall  Professor 
Emeritus.  His  term  of  service  thus  covered  the  whole  develop- 
ment of  the  modern  school,  and  every  member  of  the  present 
Faculty  came  imder  his  instruction.  He  taught  many  subjects, — 
Bankruptcy  and  the  Law  of  the  Federal  Courts,  Conflict  of  Laws, 
Evidence,  Constitutional  Law,  all  branches  of  the  law  of  Property, 
and  Jurisprudence. 

"With  Mr.  Ropes  he  edited  the  American  Law  Review  for 
several  years  beginning  with  its  foundation  in  1866.'*  There- 
after he  published  several  treatises  of  distinguished  excellence. 
The  first  edition  of  his  "Restraints  on  the  Alienation  of  Property" 
was  published  in  1883,  the  second  in  1895.  The  "Rule  against 
Perpetuities''  had  three  editions,  in  1886,  1906,  and  1915.  Each 
was  carefully  rewritten,  the  third  during  the  last  two  years  of 
Mr.  Gray's  life.  "The  Nature  and  Sources  of  the  Law,"  embody- 
ing the  substance  of  lectures  delivered  at  Harvard  and  Columbia, 
was  published  in  1909.  He  also  published  two  editions  of  his 
collected  "Cases  on  Property"  in  six  volimies,  beside  articles  in 
magazines  and  other  writings. 

His  honors  and  responsibilities,  public  and  private,  were  many. 
He  was  made  Doctor  of  Laws  by  Yale  in  1894,  and  Harvard  in 
1895;  he  was  President  of  the  Harvard  Alumni  Association;  and 
he  was  a  Trustee  of  the  Museum  of  Fine  Arts  and  of  many  great 
public  and  private  trusts. 

Mr.  Gray's  life  had  many  sides.  Two  especially  concern  the 
Law  School,  —  his  work  as  a  writer  and  a  teacher. 

His  plans  for  writing  were  stated  in  a  letter  to  a  friend  not  long 
before  his  death,  with  characteristic  modesty  and  grace  of  phrase: 

"Some  fifty  years  ago  I  determined  that  I  would  do  two  things;  first, 
write  a  book  on  the  Rule  against  Perpetuities,  which  should  be  a  model 
text-book;  and  secondly,  write  something  on  analytical  jurisprudence; 
and  I  have  had  these  objects  in  mind  ever  since.  Of  course,  the  cares  of 
the  world  and  the  deceitfulness  of  riches  and  the  lust  of  other  things 
have  choked  the  'word,'  but  they  have  not  entirely  destroyed  it.  I  may 
say  that  I  have  pursued  at  eve  what  I  pursued  at  mom." 
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His  idea  of  a  "model  text-book '^  may  be  gathered  from  the  pre- 
face to  the  "Rule  against  Perpetuities:" 

"Such  a  book  should  deal  with  the  whole  of  its  subject,  its  history, 
its  relation  to  other  parts  of  the  law,  its  present  condition,  the  general 
principles  which  have  been  evolved  and  the  errors  which  have  been 
eliminated  in  its  development,  and  the  defects  which  still  mar  its  logical 
s)anmetry,  or,  what  is  of  vastly  greater  moment,  lessen  its  value  as  a 
guide  to  conduct." 

This  nice  balance  of  different  elements  illustrates  the  sense  of 
proportion  which  was  so  conspicuous  in  Mr.  Gray.  Writing  when 
the  spirit  of  the  time  gave  a  great  scholar  like  him  every  excuse  for 
overweighting  the  historical  side,  he  valued  his  scholarship  only  as 
it  could  serve  the  needs  of  his  fellowmen.  Adequate  and  illuminat- 
ing as  was  his  historical  matter,  it  was  always  subordinated  to  his 
main  end.  Especially  he  never  lost  sight  of  the  importance  of  order 
and  system.  As  he  once  said  in  defending  an  author  whose  power 
of  analysis  helped  atone  for  the  weakness  of  his  history,  "Though 
God  did  not  have  Gray's  Botany  or  Dana's  Mineralogy  beside  him 
when  he  made  the  world,  and  even  though  they  are  not  the  cloud- 
less mirror  of  the  divine  idea,  yet  they  are  useful  to  weak  mortals." 

Among  the  qualities  which  have  given  his  work  its  place  with 
the  best  law  books  in  the  language  is  his  conciseness.  Without 
making  the  attempt,  it  is  hard  to  realize  the  skill  needed  to  attain 
such  lucidity  and  completeness  in  so  small  a  compass.  Any  one 
can  write  a  long  book;  short  books  Uke  Mr.  Gray's  mean  the  life- 
long toil  of  a  master.  He  knew  the  truth  in  Stevenson's  exclama- 
tion: "There  is  but  one  art, —  to  omit.  A  man  who  knew  how  to 
omit  would  make  an  Iliad  of  a  daily  paper." 

Another  feature  of  his  writings  is  what  his  half  brother,  Mr. 
Justice  Gray,  once  called,  in  speaking  of  another,  "that  clearness 
of  statement  which  was  the  result  of  clearness  of  apprehension." 
This  is  well  shown  in  his  treatment  of  analytical  jurisprudence, — 
a  subject  in  which  a  writer's  head  is  so  soon  lost  in  the  clouds  that 
it  is  hard  for  him  to  keep  his  feet  on  the  ground,  much  less  follow 
a  straight  path  and  avoid  the  pitfalls  of  profitless  logomachy  and 
muddled  abstraction.  To  Mr.  Gray's  common  sense  and  clean- 
cutting  mind  these  dangers  were  only  a  challenge,  and  throughout 
"The  Nature  and  Sources  of  the  Law"  he  unfailingly  puts  his  deep- 
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est  thought  to  the  test  of  reality.  The  illustrations  from  the  camp, 
the  field,  or  the  dimier-table  which  hght  up  its  pages  happily  dis- 
tinguish it  from  other  writings  of  its  kind. 

A  distinguished  style,  spoken  or  written,  was  the  natural  product 
of  a  mind  with  the  power  to  master  his  amazing  learning  without 
letting  it  master  him.  The  world's  best  literature  had  become  a 
part  of  him;  and  his  reading  seemed  to  include  every  time  and 
every  subject.  Its  range  was  Uttle  realized  even  by  his  friends. 
Those  who  knew  how  deeply  read  he  was  in  theology  might  not 
suspect  that  exercises  in  the  higher  mathematics  were  a  recreation 
of  his  summer  hoHday,  or  that  the  classics  attracted  him  no  less. 
I  remember  coming  upon  him  one  summer  evening  while  he  was 
entertaining  his  leisure  with  the  Odyssey,  and  in  answer  to  my 
questions  I  f oimd  that  he  was  going  through  it  for  at  least  the  third 
time.  The  classic  training  that  enabled  him  to  handle  his  Greek  so 
lightly  no  doubt  had  much  to  do  with  the  terse  elegance  of  his 
diction;  but  it  came  also  from  the  directness  of  his  character.  His 
hatred  of  sham  or  pretence  in  any  form,  his  perfect  lack  of  affecta- 
tion or  pose,  even  to  himself,  combined  with  his  bright  intelligence 
to  produce  an  intellectual  honesty  that  matched  the  soundness  of 
his  moral  fibre.  Small  wonder,  then,  in  these  days  of  labored  epi- 
gram, of  slovenly  and  self-conscious  attempts  at  distinction  made 
to  order,  how  telling  was  his  plain  EngHsh,  used  for  no  purpose 
except  to  express  exactly  an  exact  thought.  Rigidly  as  he  avoided 
conscious  ornament,  he  could  not  escape  the  allusions  and  classic 
turns  of  phrase  which  sprang  of  themselves  from  a  soil  so  cultivated. 
The  grace  and  power  of  his  style,  as  well  as  his  habit  of  thought, 
are  well  shown  in  the  attack  in  the  preface  to  the  **  Restraints  on 
Alienation"  (second  edition)  upon  doctrines  offensive  to  his  un- 
compromising sense  of  honesty.  His  discussion  of  teaching  methods 
in  I  Yale  Law  Journal,  159,  is  another  good  specimen  of  his  work. 

Such  quaHties  as  these  were  boimd  to  tell  in  his  teaching.  The 
daily  intimacy  of  the  classroom,  under  a  system  which  keeps  the 
instructor  under  fire  and  exhibits  him  in  action,  leaves  nothing  im- 
revealed.  Weakness  of  intellect  or  character  becomes  as  evident  as 
tricks  of  manner.  By  the  same  token  contact  with  a  fine  legal  mind 
seeking  nothing  but  the  truth  was  a  legal  education  and  something 
more.  His  scorn  of  pedantry,  his  freedom  from  the  least  touch  of 
self-consciousness,  brought  moral  as  well  as  intellectual  stimulus. 
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He  treated  his  pupils  as  fellow-students,  working  with  him  on  an 
equal  footing  to  get  at  the  truth.  By  so  doing  he  brought  before 
them  most  effectively  the  vastness  of  the  law,  and  he  made  this  very 
thought,  so  apt  to  discourage  a  beginner,  a  source  of  inspiration; 
for  as  the  student  had  long  since  learned  that  Mr.  Gray  could  stoop 
to  no  pose,  he  was  excited  by  the  sense  of  really  helping  his  master. 
He  had  other  special  gifts,  too,  to  help  him  as  a  teacher.  He  under- 
stood men, — no  doubt  because  of  his  own  direct  and  manly  nature. 
And  he  had  a  wonderfully  swift  and  smoothly  working  mind. 
Among  the  teacher's  pitfalls  is  the  danger  that  after  long  reflection 
he  can  see  the  thing  in  only  one  way.  His  thought  thus  hardens 
into  a  rigid  outline,  and  his  very  learning  may  increase  his  difiiculty 
in  dealing  with  a  beginner  who  comes  at  the  matter  from  an  un- 
expected and  unlawyerlike  angle.  The  flexibility  with  which  Mr. 
Gray  met  his  questioner's  mind,  his  interest  in  doing  so,  the  ease 
and  directness  with  which  he  followed  out  a  new  line  of  reasoning 
to  a  fruitful  conclusion,  make  him  a  imique  figure  in  the  memory 
of  thousands  of  grateful  pupils.  And  their  indebtedness  to  him  is 
manifold.  One  of  them,  at  least,  found  in  a  few  words  of  parting 
advice  to  the  third-year  class  more  help  than  in  any  other  single 
experience  in  the  Law  School. 

Among  all  their  memories  of  Mr.  Gray  the  most  grateful  to  his 
old  students  wiU  be  his  affection  for  them.  This  was  one  of  the 
great  feelings  of  his  life.  Although  he  continued  to  practise  while 
he  taught  (a  thing  made  possible  by  what  he  described  as  his 
"very  peculiar  and  very  fortunate"  relations  with  his  partners, 
and  his  not  less  fortunate  and  peculiar  mental  gifts  and  methods 
of  work),  he  always  put  the  Law  School  first,  and  more  than  once 
thought  of  giving  up  practice  for  the  same  reasons  which  led  him 
to  decline  the  highest  judicial  ofiice.  The  sign  that  told  him  it  was 
time  to  give  up  teaching  after  more  than  forty  years  was  that  it 
was  no  longer  a  regret  to  reach  the  end  of  the  teaching  hour.  What 
that  hour  had  always  meant  before  is  best  told  in  his  farewell  letter 
to  his  last  class:  "Property  3  has  been  a  perpetual  delight  to  me, 
never  wearisome.  I  have  always  felt  that  on  both  sides  it  was 
not  an  attempt  to  show  how  much  we  knew,  or  how  smart  we 
were,  but  that  we  were  fellow-students  trying  to  get  to  the  bottom 
of  a  difiicult  subject."  These  were  the  words  of  one  whose  re- 
straints of  conscience  and  temperament  made  it  impossible  to  go  in 
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expression  a  hair^s  breadth  beyond  the  line  of  his  exact  feeling; 
and  they  find  in  the  hearts  of  his  pupils  the  same  response  as  did 
the  dedication  of  his  book  "to  his  old  pupils,  whose  affectionate 
regard  has  been  to  him  a  life-long  blessing,  from  their  grateful 
master." 

Ezra  Ripley  Thayer, 


Dean  Thayer^s  sketch  of  Mr.  Gray  makes  it  imnecessary  for  me 
to  put  in  writing  much  that  would  naturally  come  to  my  mind, 
for  Gray's  learning,  versatility,  charm  of  manner,  expression  and 
character  must  have  struck  all  with  whom  he  came  in  contact  as 
they  have  struck  Dean  Thayer.  In  adding  a  few  words  I  can  only 
hope  by  repetition  and  illustration  to  emphasize  some  of  our  col- 
league's characteristics,  not  to  change  or  even  add  much  to  what 
the  Dean  has  said. 

When  Gray  died  there  passed  from  among  us  a  man  whose  type 
has  always  been  rare  and  is  growing  rarer.  It  is  so  difficult  to 
achieve  excellence  even  in  one  department  that  the  old  ideal  of  a 
roimded  life  and  a  broad  intellectual  outlook  has  been  almost  sur- 
rendered by  men  of  serious  purpose,  as  inconsistent  with  any  plan 
for  real  accomplishment.  Gray,  however,  found  no  inconsistency. 
He  was  at  once  a  specialist  in  a  narrow  and  difficult  branch  of  the 
law,  a  lawyer  in  general  practice,  a  man  of  affairs,  a  teacher,  a 
writer,  a  well-read  scholar  in  various  fields  with  cultivated  inter- 
ests in  letters  and  art  and  a  man  of  the  world  by  no  means  averse 
to  mingling  in  congenial  society. 

I  first  met  him  in  1885,  when  I  entered  the  Law  School  as  a 
student,  and  the  impression  of  his  teaching  is  still  fresh  in  my 
mind.  He  had  in  speaking,  as  in  writing,  the  same  excellent  style, 
an  easy,  flowing,  clear  expression  of  his  ideas,  without  preciosity 
or  study  for  effect,  yet  by  no  means  wanting  in  occasional  verbal 
felicities.  He  taught  in  those  years  as  he  did  thereafter,  until  the 
death  of  Professor  Thayer  in  1902,  the  Law  of  Property,  —  mainly 
Real  Property.  The  topic  seemed  congenial  to  him  and  he  made  it 
interesting  to  the  class.  His  courses  were  valued,  and  zealous  prepa- 
ration made  for  them.    The  first  edition  of  his  treatise  on  "Perpe- 
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tuities"  was  published  while  I  was  in  the  School  and  was  received 
with  much  enthusiasm  by  the  students.  His  little  book  on  "Re- 
straints on  Alienation"  had  already  been  published. 

When  not  teaching,  most  of  the  professors  were  withdrawn  in  the 
library  stack,  where  students  in  those  days  did  not  much  venture. 
Gray,  however,  sat  at  a  large  table  in  an  alcove  opening  out  of  the 
students'  reading-room.  This  fact  and  his  friendly  and  helpful 
ways  made  him  much  resorted  to  by  the  students.  Though  he  was 
actively  engaged  in  practice  in  Boston,  he  generally  spent  four 
days  of  each  week  at  the  School.  Much  of  the  time  while  he  was 
there  I  suppose  he  was  working  on  business  of  his  office.  His  part- 
ners doubtless  enabled  him  to  specialize  his  own  work,  so  that  much 
of  it  could  be  done  in  Cambridge. 

An  anecdote  told  me  by  a  colleague  relating  to  an  incident,  which 
occurred  about  this  time,  is  worth  preserving  as  showing  Gray's 
interest  in  his  students  and  his  ability  to  give  in  a  few  words  the 
necessary  help. 

One  Christmas  vacation  a  young  student  from  the  west,  who 
was  detained  at  the  Law  School  during  vacation  because  of  his 
distance  from  home,  was  seeking  to  get  an  introduction  to  the 
Roman  Law,  though  it  was  not  a  part  of  the  school  curriculimi. 
With  this  in  mind,  he  was  reading  Mackenzie's  book  on  the  sub- 
ject. Gray,  passing  by,  caught  a  ghmpse  of  the  title  of  the  book, 
stopped  and  said  simply,  "Don't  read  that."  The  student  replied, 
"What  shall  I  read?"  Gray  inquired,  "Do  you  read  German?" 
and  the  student  answering  that  he  had  some  slight  knowledge  of 
the  language,  Gray  went  into  the  stack,  secured  a  copy  of  Sohm's 
**  Institutes,"  which  had  then  recently  appeared  in  German  and  had 
not  been  translated,  set  it  down  before  the  student,  saying,  "Read 
that,"  and  went  about  his  work.  These  few  words  were  instru- 
mental in  giving  a  beginner  a  proper  starting  point  for  years  of 
study  of  the  Roman  Law. 

When  I  became  a  member  of  the  law  faculty  in  1890  I  met  Gray, 
of  course,  more  frequently  and  on  a  somewhat  different  footing, 
but  he  was  always  the  same.  His  common  sense  was  so  great  that 
one  did  not  always  appreciate  how  uncommon  it  was.  He  was  never 
wordy  or  vague,  and  though  generally  having  a  clear  idea  of  his 
own  on  a  matter  in  hand,  was  by  no  means  inhospitable  to  the  ideas 
of  others.    His  methods  of  work  were  admirable.    He  seemed  never 
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in  a  hurry,  but  always  making  steady  progress  with  whatever  he 
had  before  him.  His  wonderful  physique  enabled  him  to  pursue 
successfully  his  varied  activities.  After  he  retired  from  teaching 
in  1 9 13  he  told  me  that  until  he  had  passed  the  age  of  seventy  he 
never  saw  any  occasion  to  change  the  habits  of  Hfe  which  he  had 
formed  at  thirty;  that  he  had  been  able  to  work  as  he  liked,  eat 
as  he  liked,  smoke  as  he  liked  and  go  to  bed  only  when  he  chose.  A 
reasonable  temperance  doubtless  guided  him  in  these  matters,  but 
he  certainly  could  and  did  frequently,  if  not  habitually,  work  all 
day  and  read  literature  which  was  not  generally  of  the  lightest 
variety  during  a  long  evening. 

At  the  death  of  Professor  Thayer  in  1902,  Gray,  while  retaining 
his  advanced  course  on  Property,  dropped  his  other  two  courses  and 
took  up  the  subjects  of  Evidence  and  of  Constitutional  Law,  which 
Thayer  had  made  his  own.  This  change  from  his  own  specialty  to 
another  man's  shows  Gray's  persistent  desire  for  a  broad  field  of 
knowledge.  He  was  past  sixty  at  the  time,  an  age  when  most  men 
are  content  to  remain  in  the  grooves  they  have  worn  for  themselves. 
It  was  especially  remarkable,  since  Gray's  activities  in  Boston 
were  increasing  rather  than  diminishing.  Ropes  had  died,  and 
Loring  had  gone  on  the  Supreme  bench,  and  more  heavy  trusts 
had  come  into  Gray's  hands.  Another  striking  illustration  of  the 
same  tireless  search  for  knowledge  is  his  attendance  eight  years 
later  on  a  course  in  Roman  Law  given  by  a  junior  colleague,  —  the 
same  man  to  whom  Gray  had  recommended  Sohm's  ^'Institutes," 
twenty  years  before.  With  all  his  activities.  Gray  carried  out 
what  he  undertook.  His  judgment  of  his  own  capacity  and  possi- 
bilities was  as  sound  as  if  he  had  been  gauging  another's,  and 
wide  as  was  the  orbit  in  which  he  moved,  it  was  justly  calculated. 

Shortly  after  Professor  Thayer's  death,  a  portrait  of  him  was 
presented  to  the  Law  School,  and  Gray  received  it  on  behalf  of  the 
School.  In  the  course  of  the  few  remarks  he  made  upon  the  occa- 
sion he  spoke  somewhat  as  follows:  "There  is  an  old  saying  that 
^manners  makyth  man,'  and  I  have  always  thought  that  Profes- 
sor Thayer  had  the  best  manners  of  any  man  I  have  ever  known. 
He  would  have  been  at  his  ease  if  sitting  at  table  between  the 
Pope  of  Rome  and  the  Czar  of  all  the  Russias,  and  he  was  equally 
at  his  ease  in  talking  with  the  shyest  of  young  men  without  con- 
descension and  without  strained  famiUarity." 
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What  Gray  truly  and  gracefully  said  of  his  colleague  might 
equally  well  have  been  said  of  himself.  His  simple,  direct,  and 
kindly  manner  was  the  same  to  everybody,  and  the  form  and  sub- 
stance of  his  speech  was  fit  for  any  company.  His  large  tolerance 
also  makes  his  added  words  of  Thayer  applicable  to  himself. 

"He  was  the  best  type  of  a  New  Englander,  without  the  creaking  of 
the  joints  that  sometimes  marks  and  mars  that  estimable  personage. 
It  has  been  said  that  the  difference  between  a  good  Bostonian  and  a 
good  Philadelphian  is  that  the  Bostonian  thinks  everything  wrong  that 
is  not  right,  and  the  Philadelphian  thinks  everything  right  that  is 
not  wrong.  In  this  matter,  Mr.  Thayer  was  of  the  Philadelphian 
school." 

Though  his  success  in  the  world  of  affairs,  great  as  it  was,  might 
undoubtedly  have  been  vastly  increased  had  he  given  his  whole 
time  to  practical  matters,  he  never  seems  to  have  even  considered 
surrendering  his  professorship.  In  the  last  conversation  I  had 
with  him  he  said:  '^I  cannot  imagine  any  more  delightful  work 
than  teaching  intelligent  young  men  things  which  you  know  and 
which  they  do  not  know  but  desire  to  know." 

Early  in  the  year  1913  he  had  a  sharp  illness,  and  never  regained 
his  physical  strength,  though  his  mind  remained  clear  and  active  till 
the  end.  To  many  men  who  have  enjoyed  robust  health  and  great 
capacity  for  work  the  sudden  deprivation  of  these  accustomed  bless- 
ings comes  with  such  crushing  force  as  to  be  almost  insupportable. 
Gray,  however,  showed  the  same  calm  philosophy  which  was 
characteristic  of  him  throughout  his  Hfe.  To  one  who  ventured  a 
few  words  of  sympathy  for  his  lessened  activity,  he  replied  merely, 
''It  is  wonderful  how  the  back  accommodates  itself  to  the  burden." 

The  last  time  I  saw  him  was  but  a  few  weeks  before  his  death. 
He  had  then  for  months  been  unable  to  get  about  much,  and  except 
for  a  drive  on  pleasant  days  was  mostly  confined  to  his  room. 
His  manner,  however,  was  the  same  as  ever,  his  intellectual  inter- 
ests as  keen;  he  was  planning  a  Httle  further  revision  of  his  lectures 
on  Jurisprudence.  He  said  nothing  of  his  disabilities,  nor  betrayed 
by  manner  or  expression  that  his  lot  had  become  a  hard  one.  The 
courage  he  showed  in  the  Civil  War  half  a  century  before  did  not 
desert  him. 

Samuel  Williston. 
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A  typical  man  of  law,  on  whose  face  wisdom,  judgment,  probity 
were  joined  with  good  sense,  coolness  and  logical  precision;  this 
was  Gray  as  we  saw  him  first  in  the  professor's  chair,  and  we  never 
needed  to  revise  this  impression.  The  qualities  that  further  ac- 
quaintance showed  us  were  the  qualities  of  the  man,  —  courtesy, 
kindliness,  wit,  consideration  for  others. 

In  those  days,  when  Austin  Hall  was  still  very  new,  Gray  had 
not  yet  accepted  the  study  of  cases  as  the  basis  of  instruction. 
He  gave  out  weekly  a  Hst  of  authorities  to  be  consulted,  and  then 
in  class  lectured  to  us  with  a  clearness,  precision,  and  perfection 
of  form  that  was  all  his  own.  His  mind  was  well  adapted  to  teach- 
ing law  in  this  way:  his  sense  of  form  and  proportion,  his  skill  in 
exposition,  his  certainty  of  using  just  the  right  word,  made  even 
Formedon  in  Reverter  and  the  Statute  of  Uses  as  interesting  as  Ash- 
well's  case  or  the  ^4ast  clear  chance."  During  the  first  ten  min- 
utes of  a  lecture  he  was  in  the  habit  of  giving  a  summary  of  the 
preceding  lecture,  and  these  simamaries  were  far  from  the  least 
instructive  parts  of  his  lectures.  It  is  hard  to  see  how  his  method 
of  instruction  could  have  been  improved  by  the  use  of  a  case 
book,  though  he  himself  was  already  coming  to  beheve  that  the 
vse  of  a  case  book  was  the  only  satisfactory  method  of  study  from 
the  student's  point  of  view.  A  few  years  later  he  prepared  his  own 
series  of  books,  and  he  became  one  of  the  most  vigorous  and  effec- 
tive defenders  of  Langdell's  system  of  instruction. 

Probably  his  most  striking  characteristic  as  a  lawyer  and  teacher 
of  law  was  the  authority  with  which  he  spoke.  It  never  occurred 
to  any  of  his  students  that  there  could  be  a  doubt  about  his 
conclusions.  His  partner  Ropes  is  reported  to  have  said  that 
"John  Gray's  mind  is  a  logical  machine;  you  put  your  facts  in  the 
hopper  and  the  correct  legal  conclusion  will  come  out."  In  his 
latter  days,  at  least,  more  than  one  court  of  supreme  jurisdiction 
seemed  to  hang  upon  his  words  with  the  same  sense  of  conviction 
as  if  it  had  been  his  class  in  Property.  His  counsel  was  sought  in 
all  sorts  of  affairs.  Testators  and  clergy  accused  of  heresy,  cotton 
mills  and  colleges,  millionaires  and  poor  widows  in  trouble,  came 
to  him  for  advice,  and  his  opinion  seldom  proved  wrong.  It  used 
to  be  said  of  his  "Restraints  on  Alienation"  that  Gray  lost  a  case 
and  wrote  a  book  to  prove  that  the  court  erred.  He  perhaps  lost 
other  cases;  sed  quaere. 
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The  exact  precision  of  his  mental  processes  was  illustrated  in 
his  lectures.  Year  after  year  he  began  and  ended  in  precisely  the 
same  place.  One  mark  in  his  case  book  served  to  mark  the  stop- 
ping place  of  each  lecture,  though  he  used  the  book  for  fifteen 
years.  He  lectured  for  two  years,  in  the  early  seventies,  on  the 
Conflict  of  Laws.  The  manuscript  of  his  lectures,  written  in  his 
neat  fine  handwriting  and  tied  with  a  blue  ribbon,  was  marked  at 
the  end  of  each  day's  work,  and  the  marks  for  the  two  years  were 
the  same. 

He  never  seemed  to  us  very  young,  and  he  never  seemed  to  grow 
old.  He  Hved  to  be  the  connecting  link  between  the  older  faculty 
and  the  younger.  The  beginning  of  his  service  antedated  by  more 
than  a  score  of  years  that  of  any  of  his  colleagues.  He  had  been 
the  teacher  of  us  all.  Yet  he  had  no  characteristic  of  the  last  leaf. 
Though  his  voice  was  weaker,  and  his  step  had  begun  to  halt,  he 
was  as  wise  and  intellectually  as  virile  in  the  last  year  of  his  serv- 
ice as  in  his  first.  As  Dean  Thayer  has  elsewhere  called  him,  in 
noble  phrase,  he  was  "a  rock  of  trust." 

The  characteristic  of  him  that  most  clings  in  the  memory,  after 
all,  is  virility,  —  power  of  mind,  power  of  body,  power  of  character. 
There  were  giants  in  his  generation;  and  about  each  of  his  quali- 
ties there  was  something  immensely  human.  He  was  a  man,  and 
his  like,  take  him  for  all  in  all,  we  shall  never  see. 

Joseph  H.  Beak. 
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CONTRACTUAL  LIMITATION   OF   LIABILITY    FOR 

NEGLIGENCE 

THE  method  of  growth  of  the  common  law,  by  which  its  differ- 
ent branches  are  evolved  somewhat  independently,  and  with 
no  specific  relation  to  other  branches,  does  not  invite  discussion  of 
abstract  questions  which  may  have  a  like  bearing  in  two  or  more 
of  these  independent  branches.  But  the  common-law  method  of 
reasoning  by  analogy  and  the  practice  of  seeking  assistance  in 
the  solution  of  questions  pertaining  to  one  branch  of  the  law  by 
adopting  reasoning  which  has  been  applied  in  the  solution  of  ques- 
tions more  or  less  similar  in  other  branches,  justify  the  ultimate 
search  for  a  guiding  principle  not  pecuHar  to  any  one  legal  divi- 
sion when  analogous  considerations  have  been  taken  into  accoimt 
in  different  divisions  for  the  solution  of  somewhat  similar  ques- 
tions. It  may  be  that  in  course  of  time  a  large  number  of  principles 
recognized  as  common  in  different  divisions  of  the  law  will  thus  be 
differentiated  from  the  mass  of  the  aggregate  law  to  form  the  frame- 
work for  a  statement  of  its  ruling  principles.  Such  an  aggregation 
of  abstract  principles  subjected  to  some  formal  arrangement  might 
be  given  the  rather  pretentious  title  of  general '' jurisprudence,"  — 
pretentious  for  the  reason  that  in  fact  it  would  furnish  a  reHable 
guide  for  the  solution  of  but  few  of  the  actual  controversies  which 
would  be  presented  to  the  courts  for  decision.  Such  a  possibility 
hardly  justifies  the  hope  that  the  body  of  the  law  can  ever  be  re- 
duced to  a  strictly  scientific  arrangement,  for  such  arrangement  is 
constantly  being  interfered  with  by  change  in  the  relative  potency 
of  the  forces  which  are  molding  it.  Perhaps  not  much  more  can  be 
hoped  for  than  that  a  somewhat  wider  generalization  than  that 
now  deemed  admissible  may  be  resorted  to  in  the  solution  of  some 
of  the  problems  involved  in  the  adjudication  of  cases  arising  in 
particular  branches  of  the  law. 

It  is  scarcely  imaginable  that  any  Roman  jurisconsult  ever  had 
propounded  to  him  the  question  whether  tort  HabiHty  could  be 
modified  or  affected  by  preceding  contractual  agreement;  for  a 
Roman  jurisconsult  would  have  been  totally  unable,  from  his  point 
of  view  as  to  the  nature  and  content  of  the  law,  to  understand  either 
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our  present  notions  of  tort  liability  or  our  current  theories  as  to  con- 
tractual obligations.  Nevertheless  the  abstract  question  now  pro- 
pounded is  of  a  kind  which  might  have  interested  a  jurisconsult 
more  deeply  than  it  is  likely  to  interest  the  student  who  for  the 
time  being  is  giving  his  specific  attention  to  particular  topics  of  our 
law.  However  this  may  be,  the  attempt  to  make  a  cross  section 
through  several  legal  shoots,  so  to  speak,  may  prove  interesting  at 
least  to  the  extent  that  some  common  pattern  is  discoverable. 

It  is  as  impossible  as  it  is  undesirable  to  reason  about  such  a 
question  without  starting  with  the  particular  conclusions  reached 
in  deciding  groups  of  cases  which  must  be  relied  on  as  to  the 
logical  antecedents  of  the  generalizations  which  are  to  be  made, 
for  it  is  characteristic  of  legal  reasoning  that  it  necessarily  involves 
an  exercise  of  judgment  as  to  the  weight  to  be  given  to  counter- 
vailing analogies.  The  aggregate  judgment  of  many  minds  dealing 
with  similar  questions  with  the  common  object  of  reaching  the  best 
attainable  result  will  unconsciously  be  influenced  by  sociological 
considerations,  and  thus  the  law  will  adapt  itself  in  form  and  sub- 
stance to  the  conceptions  of  right  and  justice  which  prevail  in  the 
social  organization  of  which  it  is  the  natural  product.  This  un- 
conscious adaptation  through  natural  growth  will  probably  be 
more  effectual  in  the  long  run  in  keeping  the  law  subservient  to 
the  fimdamental  needs  of  the  social  organization  than  any  con- 
scious attempt  to  readjust  it  to  meet  the  particular  emergencies 
real  or  imaginary  which  any  rapid  change  in  social  conditions  may 
seem  to  demand.  At  any  rate  there  is  always  the  possibility  of 
resort  to  specific  legislation  to  adapt  it  more  rapidly  to  such  changes 
of  condition.  Experience,  however,  seems  to  indicate  that  legis- 
lation is  an  awkward  tool  in  that  it  lacks  the  valuable  feature  of 
aggregate  judgment  based  on  many  specific  instances  which  is  of 
great  weight  in  the  process  of  reasoning  by  countervaihng  analogies. 

The  branch  of  the  law  furnishing  the  aptest  material  for  the 
construction  of  an  abstract  rule  as  to  vaHdity  of  contractual  lim- 
itations of  liabiUty  for  neghgence  is  that  of  carriers  of  goods  and 
passengers.  The  treatment  together  of  carriage  of  goods  and 
carriage  of  passengers,  the  one  involving  a  bailment,  the  other 
constituting  a  portion  of  the  personal  services  which  one  man  may 
undertake  to  render  to  another,  finds  its  justification  only  in  the 
fact  of  a  common  conception  of  public  calling, — a  conception  in  it- 
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self  due  wholly  to  sociological  considerations  and,  as  applied  in  the 
law,  rather  anomalous.  But  the  common-calling  feature  has  so 
potently  affected  the  particular  conclusions  reached  within  the 
scope  of  this  branch  of  the  law  that  it  may  well  be  foimd  to  furnish 
the  explanation  of  many  distinctions  which  would  otherwise  seem 
artificial. 

A  rule  peculiar  to  our  system  of  law  as  distinct  from  the  civil 
law  in  relation  to  the  carriage  of  goods,  that  the  pubHc  carrier  is 
absolutely  liable  for  all  loss  not  due  to  an  act  of  God  or  the  public 
enemy  (as  the  rule  somewhat  crudely  was  stated  when  first  formu- 
lated), naturally  gave  rise  almost  at  once  to  the  practical  question 
whether  the  common  carrier  imdertaking  to  discharge  his  public 
functions  in  a  particular  case  might  nevertheless  by  agreement  with 
the  shipper  be  relieved  in  some  measure  from  this  extraordinary 
liability.  And  at  first  no  reason  seemed  to  suggest  itseK  why  the 
parties  to  the  transaction  might  not  by  an  agreement  fairly  entered 
into  affect  the  measure  of  the  common  carrier's  responsibility.  The 
difficulty  encountered  in  particular  cases  was  to  determine  what  con- 
stituted an  agreement  that  in  the  particular  case  the  liability  of  the 
carrier  should  be  less  than  that  otherwise  fixed  by  the  rule  of  law. 

In  the  English  courts  various  considerations  resulted  in  the 
general  acceptance  of  the  conclusion  that  by  reasonable  notice  the 
carrier  might  thus  Hmit  his  liability,  although  there  was  a  con- 
tinuing protest  against  the  lessening  of  a  responsibility  which  it 
was  insisted  had  originally  been  recognized  on  broad  reasons  of 
public  policy  dictated  by  the  nature  of  the  relation  which  the  public 
carrier  has  assiuned  towards  society.^  The  EngHsh  courts  in  giv- 
ing consideration  to  the  argmnent  that  the  carrier  was  misled  by 
the  shipper  who,  failing  to  respond  to  the  requirements  of  a  notice 
calling  upon  him  to  state  any  exceptional  value  of  the  package,  had 
practically  conunitted  a  fraud  upon  the  carrier  which  should  deprive 
him  of  any  redress,  were  nevertheless  already  disturbed  by  the 
practical  consequence  that  in  recognizing  the  exemption  from  lia- 
biUty  by  the  giving  of  notice,  they  were  enabling  the  carrier  to 
practically  exempt  himself  from  liabiHty  even  for  negligence  where 
the  shipper  chose  for  reasons  sufficient  for  himself  to  omit  a  decla- 
ration of  exceptional  value.     But  they  seem  to  have  contented 

*  Harris  v.  Packwood,  3  Taunt,  264  (1810);  Sleat  v.  Fagg,  5  B.  &  Aid.  342  (1822); 
Batson  v.  Donovan,  4  B.  &  Aid.  21  (1820);  Riley  v.  Home,  5  Bing.  217  (1828). 
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themselves  with  the  exclusion  from  the  benefit  of  their  rule  of  a 
carrier  which  had  been  guilty  of  gross  negligence  or  misfeasance 
occasioning  the  loss,  and  the  holding  of  such  carrier  liable  for  the 
entire  value  of  the  package  notwithstanding  the  failure  of  the 
shipper  in  response  to  the  requirements  of  a  reasonable  notice  to 
disclose  such  value  to  the  carrier.^ 

The  English  courts  had  assiuned  in  their  decisions  as  to  the  effect 
of  notice,  that  the  parties  to  a  contract  for  transportation  were  at 
liberty  to  enter  into  an  agreement  as  to  the  extent  of  the  carrier's 
Hability,  made  by  the  carrier  specially  accepting  the  goods  for 
transportation  on  conditions  different  from  those  imposed  by  law 
in  the  absence  of  agreement,  and  they  had  assiuned  that  the  shipper 
in  effect  assented  to  terms  of  shipment  stated  by  the  carrier  of  which 
he  had  reasonable  notice  if  he  tendered  his  goods  for  shipment 
without  objection  to  such  stipulations;  and  this  was  the  assumption 
of  the  English  courts  which  was  first  dissented  from  in  the  Ameri- 
can courts  to  which  similar  questions  were  submitted.  It  is  to  be 
borne  in  mind  in  explanation  of  the  readiness  with  which  the 
American  courts  reexamined  the  whole  question  of  the  validity 
of  limitations  on  carrier's  liabiHty  that  these  questions  had  not 
arisen  in  England,  or  at  any  rate  had  not  reached  any  definite 
solution  there  tmtil  after  Independence,  so  that  the  conclusions  of 
the  EngKsh  courts  had  no  such  antiquity  as  to  justify  their  being 
regarded  as  a  part  of  the  common  law  accepted  in  this  country.^ 
The  public-service  feature  of  the  carrier's  business  had  become  more 
prominent  by  reason  of  the  introduction  of  transportation  by 
vehicles  operated  by  steam  power  resulting  in  an  enormous  extension 
of  such  business  and  its  concentration  in  the  hands  of  corporations 
by  whom  the  general  introduction  of  Hmitation  of  hability  by  notice 
had  been  resorted  to.  It  was  not  unreasonable,  therefore,  that  in 
the  face  of  these  changed  conditions  the  American  courts  should 
reach  the  conclusion  that  no  mere  general  notice  should  be  assumed 
to  have  been  assented  to  by  the  shipper  as  against  his  right  to  have 
his  goods  carried  in  accordance  with  the  common-law  rule  of  the 
carrier's  extraordinary  Hability."^ 

2  Sleat  V.  Fagg,  5  B.  &  Aid.  342  (1822). 
'  Fish  V.  Chapman,  2  Kelly  (Ga.)  349  (1847). 

*  HoUister  v.  Nowlen,  19  Wend.  (N.  Y.)  234  (1838);  Moses  v.  Boston  &  Maine  R. 
Co.,  24  N.  H.  71  (1851);  Jones  v.  Voorhees,  10  Oh.  St.  145  (1840). 
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But  in  connection  with  the  question  as  to  the  poKcy  of  permitting 
a  carrier  to  limit  his  Kability  by  notice,  even  though  brought  home 
to  the  shipper  before  shipment  had  been  made,  arose  at  once  the 
further  question  whether  limitation  of  the  strict  rule  of  common-law 
liability  was  not  against  public  policy  and  therefore  invalid;  for 
the  recognition  in  England  of  special  acceptances  had  been  xm- 
questioned,  although  there  had  been  a  constant  difference  of  opinion 
among  the  judges  as  to  the  soimdness  of  the  rule  permitting  limi- 
tation by  notice;  and  here  again  there  was  a  substantial  repudia- 
tion in  America  of  the  views  of  the  EngHsh  courts,  it  being  insisted 
that  as  the  strict  liabiHty  of  the  c'arrier  was  a  rule  of  public  policy,  a 
contract  limiting  it  was  against  public  policy.  This  was  the  broad 
position  taken  by  the  Supreme  Court  of  New  York  in  Gould  v.  Hill  ^ 
and  in  early  cases  in  Pennsylvania.^  On  the  other  hand  there  was 
a  strong  inclination  to  hold  that  the  shipper  was  competent  to  make 
any  arrangement  he  saw  fit  as  to  the  extent  of  the  Kability  assimied 
by  the  carrier  with  the  suggestion  that  no  question  of  public  policy 
was  involved  in  the  making  of  such  a  contract.^  According  to  this 
view  the  shipper  might,  if  he  saw  fit,  by  contract  relieve  the  carrier 
of  the  obligation  of  his  pubHc  calling  and  treat  him  as  a  private  car- 
rier.^ This  line  of  argiunent  was  sufficiently  persuasive  to  induce 
the  Supreme  Court  of  New  York  to  abandon  its  first  announcement 
in  Gould  v.  Hill,  supra,  and  to  sustain  contracts  by  which  the  car- 
rier was  relieved  from  Kability  for  loss  by  fire,^  or  even  apparently 
reKeving  the  carrier  from  KabiKty  by  a  stipulation  that  the  ship- 
ment should  be  at  the  owner's  risk;^°  and  the  Court  of  Appeals  of 
New  York  sustained  the  vaKdity  of  such  a  contract  exempting  the 
carrier  from  all  KabiKty  save  for  negKgence." 

Without  citing  the  innumerable  cases  constituting  the  great 
preponderance  of  authority  in  this  country,  in  which  it  is  held  that 
a  contract  limiting  the  carrier's  KabiKty  is  not  vaKd  if  it  reKeves 
him  from  the  consequences  of  negKgence,  it  is  interesting  to  note 
a  pecuKar  doctrine  arrived  at  in  New  York,  and  perhaps  not 

^  2  HiU  (N.  Y.)  623  (1842). 

^  Beckman  v.  Shouse,  5  Rawle  (Pa.)  179  (1835). 

'  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  (U.  S.)  344  (1848). 

8  Kimball  v.  Rutland  &  Burlington  R.  Co.,  26  Vt.  247  (1854). 

•  Parsons  v.  Monteath,  13  Barb.  (N.  Y.)  353  (1851). 
"  Moore  v.  Evans,  14  Barb.  (N.  Y.)  524  (1852). 
"  Dorr  V.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485  (1854). 
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elsewhere,  that  the  public  policy  which  vitiates  the  limitation  of 
liability  for  neghgence  does  not  extend  far  enough  to  defeat  a 
contract  limiting  the  carrier's  liability  for  negligence  of  servants.^^ 
No  explanation  of  this  curious  rule  of  pubHc  policy  seems  imagi- 
nable save  that  of  survival  of  some  unconscious,  or  at  any  rate  un- 
expressed, conception  of  Hmitation  of  bailment  Habihty  by  which 
the  bailee  had  freed  himself  from  any  other  duty  than  that  of  pro- 
curing a  service  to  be  performed  by  someone  else;  for  plainly  a 
bailee,  as  distinct  from  one  undertaking  to  procure  service  for 
another,  must  under  every  principle  of  poHcy  be  chargeable  for 
the  faults  of  his  servant,  and  imless  he  may  contract  against  his 
own  negligence  he  cannot  contract  against  that  of  servants  en- 
gaged for  him  in  the  performance  of  the  duty  undertaken,  whatever 
it  may  be. 

Another  anomaly  creeping  into  the  law  as  to  limitation  of  car- 
rier's Habihty  was  that  of  a  distinction  between  negligence  for 
which  it  was  assimied  the  carrier  might  be  relieved  by  contract, 
and  some  kind  of  fault  or  misfeasance  called  gross  negligence  from 
which  a  contract  exemption  would  afford  him  no  protection.^^ 
The  difficulty  of  distinguishing  between  gross  negligence  or  wilful- 
ness on  the  part  of  the  carrier  or  a  servant  from  the  consequences 
of  which  the  carrier  cannot  be  reHeved  by  contract,  and  that 
ordinary  negligence  which  Illinois,  like  New  York,  assimies  to  be 


^  Mynard  v.  Syracuse,  etc.  R.  Co.,  71  N.  Y.  180  (1877);  Bissell  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  442  (1862).  But  this  rule,  although  sanctioned  by  a  long  line  of  cases 
in  which  it  had  been  more  often  assumed  or  distinguished  than  directly  apphed,  was 
questioned  as  to  its  soundness  in  Nicholas  v.  New  York  Cent.  &  H.  R.  R.  Co.,  89  N.  Y. 
37o>  373  (1882),  in  which  it  is  said  that  "a  contract  exempting  a  bailee  for  hire  from 
the  obUgation  of  care  on  his  part,  in  respect  to  the  goods  in  his  custody,  is,  to  say  the 
least,  unreasonable,  and,  while  the  law  does  not  go  to  the  extent  of  making  it  void  on 
that  ground,  yet  the  quahfication  that  to  have  that  effect  it  must  be  plainly  and  dis- 
tinctly expressed,  so  that  it  cannot  be  misunderstood  by  the  shipper,  is  so  obviously 
just,  in  view  of  the  methods  of  business,  and  the  want  of  knowledge  of  the  force  and 
construction  of  contracts  on  the  part  of  the  great  mass  of  persons  dealing  with  the 
transportation  lines  of  the  coimtry,  that  it  ought  not  to  be  relaxed." 

"  Chicago  &  N.  W.  Ry.  Co.  v.  Chapman,  133  111.  96,  24  N.  E.  417  (1890).  The 
rule  thus  recognized  was  originally  stated  in  Illinois  in  this  language:  "We  think  the 
rule  a  good  one,  as  established  in  England  and  in  this  country,  that  railroad  companies 
have  a  right  to  restrict  their  liability  as  common  carriers,  by  such  contracts  as  may  be 
agreed  upon  specially,  they  still  remaining  liable  for  gross  neghgence  or  wilful  misfeas- 
ance, against  which  good  morals  and  public  policy  forbid  that  they  should  be  permitted 
to  stipulate."    Illinois  Cent.  R.  Co.  v.  Morrison,  19  111.  136,  141  (1857). 
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subject  to  contractual  waiver  is  so  difficult  of  statement  that  its 
reasonableness  is  from  that  fact  seriously  impugned.  Something 
more  evidently  is  meant  than  the  gross  negligence  which  consists 
in  failure  to  exercise  slight  care  where  slight  care  only  is  required  of 
the  bailee  under  the  classification  which  Lord  Holt  attempted  so 
unsuccessfully,  save  for  purposes  of  confusion,  to  import  into  the 
law  of  England  from  the  civil  law,  and  which  Baron  Rolfe  was 
driven  to  describe  as  nothing  but  negligence  "with  the  addition  of  a 
vituperative  epithet."  ^^  It  would  no  doubt  be  safe  to  limit  the 
gross  negligence  on  the  part  of  a  servant,  against  which,  according 
to  the  Illinois  cases,  the  carrier  cannot  contract,  to  misfeasance  or 
wilfulness,  excluding  mere  inadvertence  or  inattention  however 
great,  save  as  wilfulness  may  be  inferred  therefrom  as  a  matter 
of  fact.15 

Another  illustration  drawn  from  carriers-of-goods  cases  of  the 
difficidty  arising  in  attempting  to  answer  the  question  as  to  the  va- 
lidity of  contractual  limitations  of  Hability  is  furnished  by  the  con- 
ffict  of  authorities  as  to  whether  an  agreed  valuation  is  effectual 
to  limit  recovery  for  a  loss  by  neghgence.  Leaving  out  of  view  the 
cases  of  fraudulent  misrepresentation  on  the  one  hand  in  which  the 
carrier  has  been  misled  into  accepting  for  transportation  articles  of 
exceptional  value  which  would  not  have  been  accepted  as  within  the 
nature  and  scope  of  his  business,  or  would  have  been  accepted  only 
with  extra  precautions  for  safety  for  which  a  higher  charge  woidd 
have  been  made  if  the  nature  of  the  contract  had  been  imderstood;  ^^ 
and  also  cases  where  the  shipper  has  been  given  no  real  opportunity 
to  have  his  goods  transported  otherwise  than  imder  a  condition 
limiting  his  recovery  in  case  of  loss  to  a  stipulated  sum,^^  —  there 
is  a  really  perplexing  question  as  to  the  validity  of  a  contract  in 


"  Wilson  V.  Brett,  ii  M.  &  W.  113,  115  (1843). 

1^  No  doubt  the  Illinois  court  assumed  that  it  was  stating  the  English  rule,  but  a 
reference  to  the  English  cases  indicates  that  in  prohibiting  Umitation  by  notice  of  lia- 
bility for  gross  negligence  the  English  courts  meant  merely  to  announce  what  is  the 
almost  imiversally  recognized  rule  in  this  country,  that  as  against  gross  neghgence  no 
notice  of  limitation  of  liabihty  is  effectual.  Wyld  v.  Pickford,  8  M.  &  W.  443,  461 
(1841).  This  interpretation  is  put  on  the  English  cases  by  Judge  Story  in  Tracy  v. 
Wood,  3  Mas.  (U.  S.)  132  (1822). 

*^  The  typical  case  is  that  of  a  shipment  of  money  concealed  in  a  nail  bag  filled  with 
hay.    Gibbon  v.  Paynton,  4  Burr.  2298  (1769). 

"  McFadden  v.  Missouri  Pac.  Ry.  Co.,  92  Mo.  343,  4  S.  W.  689  (1887). 
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which  the  rate  of  carriage  is  fixed  in  accordance  with  the  risk  as- 
sumed by  the  carrier;  that  is,  a  contract  in  which  for  the  considera- 
tion of  a  lower  rate  the  shipper  agrees  that  the  value  for  which  the 
carrier  shall  be  held  liable  is  in  fact  less  than  the  real  value  of  the 
goods.  If  the  loss  is  due  to  negligence,  this  contract  is  in  effect  a 
limitation  of  liability  for  neghgence  and  considered  from  that  point 
of  view  it  ought  to  be  invalid,  and  many  courts  have  so  held.^^  But 
the  view  approved  by  what  is  no  doubt  the  greater  weight  of 
authority  is  that  following  the  analogy  of  the  fraud  cases,  the 
shipper  is  estopped,  after  putting  a  valuation  on  his  goods  which 
must  necessarily  affect  the  care  which  the  carrier  will  exercise  in 
their  transportation,  from  claiming  that  they  are  of  greater  value 
than  represented.^^  On  the  theory  of  these  cases  the  agreed 
valuation  is  not  a  contract  against  liability  for  neghgence,  although 
its  effect  is  to  exempt  the  carrier  from  liability  for  that  cause  be- 
yond the  agreed  valuation;  therefore  a  state  statute  forbidding 
contractual  limitation  of  carrier's  liability  does  not  render  invahd 
such  an  agreement.^^  But  imder  the  language  of  many  state 
statutes  prohibiting  any  contract  affecting  the  carrier's  liabihty, 
it  is  plain  that  the  agreed  valuation  stipulation  is  invahd;  ^^  hence 
the  recent  decisions  of  the  Supreme  Court  of  the  United  States 
giving  to  the  Carmack  Amendment  the  effect  of  nullifying  all  state 
statutes  which  restrict  contractual  limitations  on  the  carrier's 
liability  so  far  as  interstate  commerce  is  concerned  are  of  vital 
importance;  ^^  for  as  to  interstate  commerce  these  cases  sustain 
uniformly  throughout  the  states,  regardless  of  statutes,  the  validity 
of  stipulations  as  to  agreed  valuation  even  as  to  negligence. 

18  United  States  Express  Co.  v.  Backman,  28  Oh.  St.  144  (1875);  Black  v.  Goodrich 
Transp.  Co.,  55  Wis.  319,  13  N.  W.  244  (1882);  Moulton  v.  St.  Paul,  M.  &  M.  Ry.  Co., 
31  Minn.  85,  16  N.  W.  497  (1883);  Railway  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W.  311 
(1890);  Georgia  R.  &  B.  Co.  v.  Keener,  93  Ga.  808,  21  S.  E.  287  (1894);  Everett  v. 
Railroad,  138  N.  C.  68,  50  S.  E.  557  (1905). 

1^  Graves  v.  Lake  Shore  &  M.  S.  R.  Co.,  137  Mass.  33  (1884);  Hart  v.  Pennsylvania 
R.  Co.,  112  U.  S.  331  (1884);  Ballou  v.  Earle,  17  R.  I.  441,  22  Atl.  1113  (1891); 
Coupland  v.  Housatonic  R.  Co.,  61  Conn.  531,  23  Atl.  870  (1892);  DonlonV.  Southern 
Pacific  Co.,  151  Cal.  763,  91  Pac.  603  (1907). 

2°  Donlon  v.  Southern  Pacific  Co.,  151  Cal.  763,  91  Pac.  603  (1907). 

21  Lucas  V.  Burlington,  C.  R.  &  N.  Ry.  Co.,  112  la.  594,  84  N.  W.  673  (1900);  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Sherlock,  59  Kan.  23,  51  Pac.  899  (1898). 

"  Adams  Express  Co.  v.  Croninger,  226  U.  S.  491  (1913);  Missouri,  Kan.  &  Tex. 
R.  Co.  V.  Harriman,  227  U.  S.  657  (1913);  Boston  &  Maine  R.  Co.  v.  Hooker,  233 
U.  S.  97  (1914);  Atchison,  T.  &  S.  F.  R.  Co.  v.  Robinson,  233  U.  S.  173  (1914). 
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In  the  attempt  to  ascertain  the  considerations  of  public  policy 
relied  upon  in  reaching  a  conclusion  one  way  or  the  other  in  carriers- 
of-goods  cases  as  to  whether  negligence  not  amoimting  to  wilfulness 
or  misconduct  as  a  basis  of  liability  may  be  waived  by  contract, 
it  is  easy  to  see  that  substantially  two  views  have  been  entertained 
which  are  inconsistent.  In  accordance  with  one  view,  the  common 
carrier  may  by  contract  reduce  his  liability  to  that  of  ordinary 
bailee,  but  even  as  ordinary  bailee  such  limitation  of  Hability  does 
not  relieve  him  as  against  negHgence;  while  the  other  view  finds 
it  to  be  contrary  to  public  policy  to  allow  the  common  carrier  who 
is  in  a  situation  of  advantage  with  reference  to  his  individual  cus- 
tomer to  avail  himself  of  that  advantage  by  making  any  contract 
for  a  relief  from  his  common-law  obUgations.  Considering  this 
diversity  of  view  only  from  the  standpoint  of  carrier  law,  it  must 
be  admitted  that  the  weight  of  authority  is  with  the  first,  with  the 
consequent  result  as  bearing  on  the  abstract  question  of  limitation 
of  liability  for  neghgence  in  any  bailment  relation  that  such  con- 
tract is  against  public  poHcy.  On  the  other  hand,  coming  at  the 
question  from  the  viewpoint  of  general  bailment  obligation,  the 
second  solution  would  seem  more  reasonable,  for  the  considerations 
of  pubKc  policy  in  regard  to  the  carrier  only  forbid  his  taking  ad- 
vantage of  the  situation  to  impose  on  his  customer  a  limitation  to 
the  latter's  disadvantage.  This  solution  would  not  only  be  more 
satisfactory  in  simplifying  the  law  of  carrier's  liability  which  other- 
wise is  in  a  state  of  inexpHcable  confusion,  but  also  in  suggesting 
a  more  consistent  result  in  regard  to  bailee  Hability  in  general 
where  no  question  of  public  service  is  involved;  for  as  negligence  is 
after  all  only  the  failure  to  exercise  the  care  required  imder  the 
circumstances  of  the  transaction  and  nothing  more,  it  ought 
in  reason  to  be  open  to  the  parties  entering  into  an  ordinary  bail- 
ment relation  to  determine  for  themselves  what  care  is  to  be 
expected  of  the  bailee,  and  there  can  be  no  plausible  reason  sug- 
gested why,  if  the  bailee  does  not  fall  short  of  the  care  to  be 
expected  of  him,  he  should  be  subjected  to  liability  on  the  groxmd 
of  negligence. 

Perhaps  after  all  the  question  is  one  of  definition  rather  than  of 
substance.  If  the  bailee  is  not  negligent  he  is  not  Hable,  and  what 
is  usually  spoken  of  as  a  contractual  limitation  of  liability  becomes 
only  a  question  of  contractual  definition  of  duty.    According  to 
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this  view,  the  question  whether  a  bailee  may  by  contract  limit  his 
liability  for  negligence  would  never  arise. 

In  cases  relating  to  passenger-carrier's  liability,  the  validity  of 
contracts  exempting  the  carrier  has  been  approached  from  a  some- 
what different  angle  than  in  the  cases  relating  to  conmion  carriers 
of  goods,  for  although  such  carrier  is  engaged  in  a  public  calling 
he  nevertheless  is  not  subjected  to  any  extraordinary  liability  on 
that  account.  It  is  said  that  he  must  exercise  the  highest  degree 
of  care  and  dihgence  which  human  foresight  can  suggest  for  the 
safety  of  the  passenger;  but  this  is  said  because  he  employs  the 
dangerous  agencies  of  vehicles  propelled  by  steam  or  other  motive 
power  involving  extraordinary  danger.  It  is  doubtful  whether 
any  well  considered  case  is  to  be  found  in  which  the  degree  of  care 
required  is  held  to  be  greater  on  account  of  the  business  in  which 
the  carrier  is  engaged  being  public  rather  than  private. 

As  the  liability  of  the  carrier  of  passengers  depends  therefore 
solely  on  his  negUgence,  the  general  question  of  the  validity  of 
contracts  limiting  liability  for  negligence  seems  to  be  squarely  in 
issue  in  the  passenger-carrier  cases;  but  unfortunately  there  is  here 
the  same  conflict  in  the  decisions  of  the  courts  as  has  already  ap- 
peared in  cases  relating  to  carriers  of  goods.  The  inclination  seems 
to  have  been  very  strong  to  declare  as  a  matter  of  public  policy 
that  no  such  contractual  limitation  is  valid;  and  by  the  great 
preponderance  of  authority  contractual  limitation  is  repudiated 
wherever  the  carriage  is  in  pursuance  of  an  agreement  or  obliga- 
tion assumed  for  any  consideration  of  mutual  benefit,  even  though 
the  carriage  of  the  person  may  be  only  incidental  to  some  other 
purpose.  Thus  in  the  drover's-pass  cases  involving  contracts  by 
which  live  stock  is  transported  with  the  privilege  to  the  shipper  of 
sending  someone  on  the  train  to  accompany  the  stock,  it  is  gener- 
ally held  that  notwithstanding  stipulations  in  the  contract  to  the 
contrary  the  carrier  is  liable  for  any  injuries  resulting  to  such  per- 
son through  the  carrier's  negligence,  the  leading  case  being  that  of 
Railroad  Co.  v.  Lockwood,^  in  the  Supreme  Court  of  the  United 
States.  On  analogous  reasoning  it  has  often  been  held  that  con- 
tracts exempting  the  carrier  from  liability  in  the  case  of  mail  agents, 

^17  Wall.  (U.  S.)  357  (1873.)  Strong  cases  to  the  contrary  are,  however,  numerous. 
For  example,  see  Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  St.  315  (1865),  and  Gallin 
V.  London  &  N.  W.  R.  Co.,  L.  R.  10  Q.  B.  212  (1875). 
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express  messengers,  and  newsboys  are  invalid.^  But  a  fuller  dis- 
cussion of  cases  of  this  character  has  resulted  in  a  marked  depart- 
ure from  the  broad  generalization  in  the  Lockwood  Case  on  the 
theory  that  as  the  passenger  carrier  is  imder  no  obHgation  in  pur- 
suance of  his  pubHc  calling  to  carry  persons  who  pursue  some 
business  or  occupation  on  the  train,  to  whom  transportation  is 
merely  incidental,  a  contract  reheving  the  carrier  from  Hability  for 
injury  to  such  persons,  even  through  its  own  negligence  or  that  of 
its  servants,  is  vaHd;  ^^  and  when  the  courts  came  finally  to  consider 
cases  of  absolutely  gratuitous  passage,  that  is,  cases  in  which  there 
was  no  consideration  whatever  to  furnish  an  inducement  to  the 
carrier  for  transportation  of  a  person  who  was  allowed  to  ride  as  a 
mere  privilege  and  not  in  consequence  of  any  public-service  obli- 
gation on  the  carrier's  part,  the  conclusion  was  reached  by  a  great 
weight  of  authority  that  a  stipulation  relieving  the  carrier  from  any 
liability  whatever  (unless  it  might  be  for  gross  negligence  amount- 
ing practically  to  wilful  injury)  was  valid.^^  The  Supreme  Court 
of  the  United  States  approves  this  rule,  qualifying  its  own  asser- 
tion in  the  Lockwood  Case  against  any  contractual  limitation  of 
liability  for  negligence.^^ 

If,  then,  there  is  any  general  rule  to  be  deduced  from  the  passen- 
ger cases  it  is  that  the  public-service  consideration  alone  prevents 
contractual  Hmitation  of  liabiHty  for  negligence. 

24  Jones  V.  St.  Louis  S.  W.  Ry.  Co.,  125  Mo.  666,  28  S.  W.  883  (1894);  Shannon's 
Adm'r  v.  Chesapeake  &  O.  R.  Co.,  104  Va.  645,  52  S.  E.  376  (1905);  Davis  v.  Chesa- 
peake &  O.  R.  Co.,  29  Ky.  L.  R.  53,  92  S.  W.  339  (1906). 

25  Griswold  V.  New  York  &  N.  E.  R.  Co.,  53  Conn.  371  (1885);  Bates  v.  Old  Colony 
R.  Co.,  147  Mass.  255,  17  N.  E.  633  (1888);  Hosmer  v.  Old  Colony  R.  Co.,  156  Mass. 
506,  31  N.  E.  652  (1892);  Rogers  v.  Kennebec  Steamboat  Co.,  86  Me.  261,  29  Atl. 
1069  (1894);  Blank  v.  Illinois  Cent.  R.  Co.,  182  111.  332,  55  N.  E.  332  (1899);  Russell  v. 
Pittsburg,  etc.  Ry.  Co.,  157  Ind.  305,  61  N.  E.  678  (1901).  The  Supreme  Court  of  the 
United  States  has  approved  this  rule  in  Baltimore,  etc.  R.  Co.  v.  Voigt,  176  U.  S.  498 
(1900).  The  Supreme  Court  of  lUinois  seems  to  have  regarded  the  reasoning  in  these 
cases  as  so  persuasive  that  it  has  abandoned  its  exception  of  gross  negligence  from 
contractual  limitation  of  liability.  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hamler,  215  III.  525, 
74  N.  E.  70s  (1905).  But  there  are  unqualified  denials  on  the  other  hand  of  any  va- 
lidity of  a  limitation  of  liability  for  negligence  even  in  the  case  of  a  purely  gratuitous 
passenger.    See  Jacobus  v.  St.  Paul  &  C.  Ry.  Co.,  20  Minn.  125  (1873). 

^  Quimby  v.  Boston  &  Maine  R.  Co.,  150  Mass.  365,  23  N.  E.  205  (1890);  Annas  v, 
Milwaukee  &  N.  R.  Co.,  67  Wis.  46,  30  N.  W.  282  (1886);  Muldoon  v.  Seattle  City 
Ry.  Co.,  7  Wash.  528,  35  Pac.  422  (1893);  Peterson  v.  Seattle  Traction  Co.,  23  Wash. 
615,  63  Pac.  539  (1900). 

"  Northern  Pacific  R.  Co.  v.  Adams,*  192  U.  S.  440  (1904). 
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Telegraph  companies  are  engaged  in  a  public  calling,  thou^  the 
nature  of  such  calling  does  not  involve  liability  on  their  part  save 
for  negligence,  and  it  may  be  assimied  that  cases  relating  to  the 
validity  of  contractual  limitation  of  liability  on  the  part  of  such 
companies  will  throw  some  light  on  the  general  question  of  limita- 
tion of  liability  for  negligence.  But  unfortunately  the  courts  seem 
to  have  failed  to  make  the  distinction  which  is  made  in  cases  of 
carriers  of  goods  between  a  limitation  by  mere  notice  or  regulation 
or  condition  and  a  limitation  by  express  contract.  Perhaps  no 
such  distinction  has  been  practicable  in  view  of  the  general  re- 
quirement of  such  companies  that  messages  be  written  on  a  blank, 
prepared  for  the  purpose,  on  which  express  stipulations  limiting 
liabiHty  are  printed,  so  that  it  has  been  difficult  for  the  sender  to 
comply  with  regulations  as  to  the  method  in  which  the  message 
shall  be  submitted  for  transmission,  without  at  the  same  time 
impHedly  agreeing  to  such  conditions.  It  would  be  interesting  to 
note  what  the  rights  of  the  sender  would  be  if  he  refused  to  use  the 
blank  prepared  for  the  purpose  and  insisted  upon  tendering  a  mes- 
sage for  transmission  without  acquiescing  in  any  conditions  or  lim- 
itations whatever.  But  a  consideration  of  that  question  would  be 
aside  from  the  present  inquiry  as  to  the  general  tenor  of  the  views 
of  the  courts  relating  to  the  validity  of  conditions  of  this  character. 

The  English  courts  readily  accepted  the  analogy  of  the  telegraph 
company  to  the  common  carrier  of  goods,  although  in  the  tele- 
graph business  no  liability  is  assumed  beyond  that  of  reasonable 
care,  and  held  that  by  notice  the  company  could  reheve  itself  from 
any  Kability  whatever  unless  an  extra  charge  was  paid  for  the  re- 
peating of  the  message,  this  requirement  being  deemed  a  reason- 
able regulation  where  the  negligence  complained  of  was  not  gross 
or  wilful;  ^^  and  although  this  case  was  apparently  predicated  on  a 
statute  regulating  the  business  which  by  its  terms  authorized 
reasonable  regulations,  nevertheless  the  American  courts  first  con- 
sidering the  question  of  limitation  of  hability  in  such  cases  assumed 
this  proposition  to  be  soimd  as  a  matter  of  common  law,  repeating 
the  exception  as  to  fraud  or  gross  negHgence  on  the  part  of  the 
company  or  its  servants. ^^    But  the  right  thus  to  contract  against 

28  MacAndrew  v.  Electric  Tel.  Co.,  17  C.  B.  3  (1855). 

29  Ellis  V.  American  Tel.  Co.,  13  AUen  (Mass.)  226  (1866);  Wheelock  v.  Postal  Tel. 
Cable  Co.,  197  Mass.  119,  83  N.  E.  313  (1908);  Breese  v.  United  States  Tel.  Co.,  48 
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liability  for  negligence  was  first  fundamentally  contested  in  two 
cases  in  which  the  contractual  limitation  was  predicated  on  a 
distinction  between  ordinary  day  messages  sent  subject  to  the 
established  rate  and  night  messages  sent  at  one-haK  the  regular 
rate,  with  the  stipulation  that  no  Kability  whatever  was  assumed 
in  accepting  the  night  message  for  transmission;  and  it  was  held  in 
opinions  traversing  the  whole  field  of  attempted  limitation  that 
even  under  these  conditions  any  contractual  limitation  involving 
release  from  liability  for  negligence  was  void  as  against  public 
policy .^°  In  the  many  states  in  which  the  question  first  was  pre- 
sented for  decision  after  the  issue  was  thus  distinctly  formed  the 
weight  of  authority  seems  to  be  that  any  limitation  of  KabiHty  is 
void.^^  Other  courts  have  contented  themselves  with  holding  that 
the  requirement  as  to  repetition  does  not  reheve  the  company  from 
liability  for  negligent  mistakes  such  as  would  not  have  been  avoided 
by  repetition.^2 

In  nearly  all  the  telegraph  cases  in  which  contractual  limitation 
of  KabiHty  is  held  to  be  invalid  the  public-service  character  of  the 
business  is  emphasized  and  the  conclusion  predicated  on  that 
ground,  although  in  some  of  them  it  is  said  that  conditions  em- 
bodied in  the  blank  which  limit  the  company's  liability  may  be 
vahd,  but  not  to  the  extent  of  relieving  it  from  Uability  for  negli- 
gence.^^   But  what  sort  of  a  stipulation  against  liability  would 

N.  Y.  132  (1871);  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525  (1867).  This 
view  was  adopted  by  the  Supreme  Court  of  the  United  States.  Primrose  v.  Western 
Union  Tel.  Co.,  154  U.  S.  i  (1894). 

'°  True  V.  International  Tel.  Co.,  60  Me.  9  (1872);  Candee  v.  Western  Union  Tel. 
Co.,  34  Wis.  471  (1874).  In  the  Maine  case  there  was  a  vigorous  and  able  dissent 
by  Chief  Justice  Appleton,  but  the  opinion  of  the  majority  of  the  court  in  that  case 
has  been  since  adhered  to.  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209  (1873); 
Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  493,  10  Atl.  495  (1887). 

31  GiUis  V.  Western  Union  Tel.  Co.,  61  Vt.  461,  17  Atl.  736  (1889);  Telegraph  Co. 
V.  Griswold,  37  Oh.  St.  301  (1881);  Brown  v.  Postal  Tel.  Co.,  in  N.  C.  187,  16  S.  E. 
179  (1892);  Pepper  v.  Western  Union  Tel.  Co.,  87  Tenn.  554,  11  S.  W.  783  (1889); 
Reed  v.  Western  Union  Tel.  Co.,  135  Mo.  661,  37  S.  W.  904  (1896);  Western  Union 
Tel.  Co.  V.  Short,  53  Ark.  434, 14  S.  W.  649  (1890).  In  the  Missouri  case  the  Supreme 
Court  overrules  its  prior  decision  to  the  contrary  in  Wann  v.  Western  Union  Tel,  Co., 
37  Mo.  472  (1866). 

^  Brooks  V.  Western  Union  Tel.  Co.,  26  Utah  147,  72  Pac.  499  (1903);  Barnes  v. 
Western  Union  Tel.  Co.,  24  Nev.  125,  50  Pac.  438  (1897). 

^  See,  for  example,  Sweatland  v.  Illinois  &  Miss.  Tel.  Co.,  27  la.  433  (1869);  Man- 
ville  V.  Western  Union  Tel.  Co.,  37  la.  214  (1873);  True  v.  International  Tel.  Co.,  60 
Me.  9  (1872). 
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be  valid  is  not  made  clear;  it  is  plain  that  a  stipulation  relieving 
the  company  from  liability  for  misfortunes  occurring  without  negli- 
gence in  the  use  of  the  uncertain  and  still  slightly  understood  forces 
of  electricity  would  not  be  chargeable  to  the  company  even  in  the 
absence  of  such  a  condition. 

Quite  pertinent  to  the  present  inquiry  are  suggestions  of  views 
in  some  of  these  telegraph  cases  to  the  effect  that  regardless  of 
any  question  of  pubKc  service  an  attempt  to  limit  Habihty  for 
negHgence  by  antecedent  contract  must  necessarily  be  nugatory .^^ 
But  it  cannot  be  said  that  this  broad  reasoning  is  endorsed  by  any 
considerable  number  of  these  cases. 

The  telegraph  cases  also  throw  some  light,  or  perhaps  it  may 
better  be  said  some  additional  obscurity,  upon  the  distinction 
between  negligence,  which  according  to  some  of  the  cases  may  be 
contracted  against,  and  the  fraud,  wilful  misconduct,  or  gross 
negligence  against  which  no  antecedent  agreement  will  be  valid. 
In  the  Ohio  case  ^^  it  is  suggested  that  gross  negHgence  is  perhaps 
equivalent  to  fraud  or  intentional  wrong,  and  in  the  Vermont  case  ^^ 
any  attempted  distinction  between  negHgence  and  gross  negHgence 
is  deprecated.  In  the  English  case  ^"^  a  mistake  in  transmission  of 
a  message  to  the  master  of  a  ship  which  sent  him  to  a  different 
place  than  the  one  designated  in  the  message  as  written  was  thought 
not  to  constitute  gross  negHgence,  while  in  a  Kansas  case,  apparently 
recognizing  the  vaHdity  of  a  contract  reHeving  from  HabiHty  for 
ordinary  negHgence,  it  was  thought  that  three  different  and  dis- 
tinct mistakes  in  the  message  as  transmitted  were  sufficient  to 
show  gross  negHgence  against  which  no  Hmitation  would  be 
available.^^ 

In  view  of  the  enormous  damage  which  may  result  to  the  sender 
from  an  apparently  insignificant  variation  in  the  language  of  a 
message  as  transmitted,  which  could  not  reasonably  have  been 
foreseen,  even  where  the  communication  relates  plainly  to  some 
matter  of  business,  and  the  inadequacy  of  the  ordinary  rate  of 


^  Brown  v.  Festal  Tel.  Co.,  iii  N.  C.  187,  16  S.  E.  179  (1892);  Candee  v.  Western 
Union  Tel.  Co.,  34  Wis.  471  (1874). 
^  Telegraph  Co.  v.  Griswold,  37  Oh.  St.  301  (1881). 
3«  GilUs  V.  Western  Union  Tel.  Co.,  61  Vt.  461,  17  Atl.  736  (1889). 
"  MacAndrew  z>.  Electric  Tel.  Co.,  17  C.  B.  3  (1855). 
»«  Western  Union  Tel.  Co.  v.  Crall,  38  Kan.  679,  17  Pac.  309  (1888). 
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compensation  in  cases  involving  so  large  a  responsibility,  it  would 
seem  reasonable  that  in  analogy  with  the  agreed  valuation  per- 
mitted by  many  courts  as  a  basis  for  differentiation  in  rates  and  in 
liability,  some  form  of  limitation  of  risk  where  no  extraordinary 
liability  was  made  known  and  corresponding  compensation  paid 
ought  to  be  sustained.  But  the  attempt  to  limit  liability  to  the  price 
paid  for  transmission  of  a  message  in  case  an  additional  charge  is 
not  paid  for  repetition  is  so  plainly  an  effort  to  avoid  any  substantial 
responsibility  for  neghgence  that  it  has  been  with  practical  unanim- 
ity disregarded  and  no  other  method  of  apportioning  compensation 
to  risk  seems  to  have  been  devised. 

In  conclusion,  it  may  fairly  be  said  that  there  is  no  general 
concurrence  of  views  on  the  part  of  the  courts  in  a  broad  prop- 
osition that  aside  from  public-service  undertakings  an  antecedent 
contractual  release  from  liabiHty  for  neghgence  which  has  no 
characteristic  of  wilful  or  intentional  wrong  is  void;  while  the 
public-service  cases  only  indicate  a  general  concurrence  of  view 
to  the  effect  that  obligations  to  those  who  are  entitled  to  such 
service  cannot  be  reduced  by  any  such  stipulation. 

Emlin  McClain. 

State  University  of  Iowa, 
College  of  Law. 
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JUDICIAL  REVIEW  OF  LEGISLATION  IN  CANADA 

L    Introduction 

NOT  many  years  ago  it  was  asserted  that  constitutional  writers 
in  the  United  States,  although  prone  to  compare  American 
institutions  with  those  of  other  nations,  were  "strangely  uncon- 
scious" of  the  fact  that  on  the  border  of  their  own  country  there 
was  another  great  federation,  similar  in  many  respects  to  their  own.^ 
Within  recent  years  many  causes  have  combined  to  aid  in  the  dis- 
covery of  Canada  and  Canadian  institutions,  but  it  nevertheless 
remains  true  that  most  citizens  of  the  United  States  are  still  entirely 
unfamiHar  with  the  political  affairs  of  our  nearest  neighbor.  The 
same  situation  prevails  with  regard  to  the  other  self-governing 
dominions,  —  all  of  which  have  governments  exhibiting  remark- 
able comparisons  and  contrasts  with  the  American  poUtical  system. 

There  is  always  danger  of  misrepresentation  and  error  in  any 
effort  to  comment  upon  a  government  without  a  first-hand  knowl- 
edge of  the  operation  of  poKtical  affairs.  An  appreciation  of  the 
customs,  conventions,  and  those  rather  indefinite  and  vague  under- 
standings which  play  such  an  important  part  in  the  management 
of  governments  is  indispensable  to  a  thorough  comprehension  of 
any  political  organization.  Because  of  this  difficulty  much  of 
so-called  comparative  government  degenerates  into  a  formal  con- 
stitutionalism or  legahsm  which  comes  far  from  representing  the 
real  truth  relative  to  foreign  governments.  At  the  risk  of  some 
such  errors  and  misrepresentations  this  article  aims  to  examine 
the  practice  of  judicial  review  of  legislation  in  Canada  and  to  note 
comparisons  between  the  application  of  judicial  control  there  and 
in  the  United  States.^  Constitutional  jurisprudence  borders  upon 
the  domains  of  history,  poKtics,  and  economics  and  is  concerned 
with  social  and  poHtical  theories  as  well  as  with  maxims  of  the  law. 
It  is  a  subject  of  equal  interest  to  students  of  government  and  to 
lawyers  and  judges. 

Divergent  Points  of  View  Relative  to  Judicial  Review  in  Canada. 
In  any  comparison  of  the  constitutional  basis  of  the  federal  systems 

^  Lefroy,  Legislative  Power  in  Canada,  Introduction,  xliii. 
2  For  a  survey  of  the  history  of  judicial  review  in  the  United  States,  consult  volume 
by  the  writer  on  the  American  Doctrine  of  Judicial  Supremacy. 
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of  Canada  and  the  United  States  a  notable  divergence  of  opinion 
among  commentators  is  at  once  apparent.  No  less  an  authority 
than  Professor  Dicey  avers  that  so  far  as  its  federal  characteristics 
are  concerned  the  Constitution  of  the  Dominion  must  be  regarded 
as  a  copy  of  the  Constitution  of  the  United  States.^  A  Canadian 
publicist  is  likewise  responsible  for  the  statement  that  the  con- 
stitutional relation  estabHshed  between  the  judiciary  and  the  other 
branches  in  the  United  States  has  its  counterpart  in  the  Dominion, 
where  the  judiciary  exercise  an  analogous  power  in  their  interpre- 
tation of  the  British  North  America  Act.^  Thus  it  is  maintained 
that  the  extraordinary  function  allotted  to  the  judiciary  in  the 
United  States,  —  the  function  of  defining  and  declaring  the  fun- 
damental law,  —  is  practically  duplicated  in  the  Canadian  gov- 
ernment. Frequent  comments  by  members  of  the  bar  in  the 
United  States  as  well  as  newspaper  reports  call  attention  to  the 
fact  that  judicial  control  in  this  country  corresponds  in  all  essen- 
tial principles  to  a  similar  authority  wielded  by  the  courts  of  the 
Dominion. 

On  the  other  hand  Lefroy,  a  distinguished  authority  on  Cana- 
dian public  law,  denies  that  the  Canadian  Constitution  can  in  any 
sense  be  considered  a  copy  of  the  Constitution  of  the  United 
States.^  This  author  in  his  volume  on  the ''  Law  of  Legislative  Power 
in  Canada '^  gives  special  emphasis  to  the  contention  that  judicial 
control  over  legislation,  —  the  peculiar  feature  of  the  American 
federation,  —  can  in  no  specific  sense  be  held  to  be  applicable  to 
the  Canadian  government.  Accordingly  it  is  asserted  that  the 
framers  of  the  British  North  America  Act  adhered  as  closely  as 
possible  to  the  British  system  in  preference  to  that  of  the  United 
States.  The  sanction  of  Supreme  Court  justices  and  of  the  Judicial 
Committee  of  the  Privy  Coimcil  has  been  placed  upon  this  opinion. 


'  Dicey,  Law  of  the  Constitution,  156.  See  Lefroy,  Legislative  Power  in 
Canada,  Introduction,  for  a  criticism  of  this  statement  and  a  defense  of  the  view  that 
the  Constitution  of  Canada  is  similar  in  principle  to  that  of  the  United  Kingdom.  In 
a  note  to  the  third  edition  of  the  Law  of  the  Constitution,  Dicey  styles  this  claim 
on  the  part  of  the  Canadians  as  "  official  mendacity,"  —  a  term  which  on  account  of 
the  vigorous  resentment  encountered  in  the  Dominion  is  changed  in  subsequent  edi- 
tions to  a  "diplomatic  inaccuracy."  Cf.  Dicey,  Law  of  the  Constitution,  3  ed., 
155,  and  6  ed.,  161. 

*  Leacock,  Elements  of  Political  Science,  214. 

*  Lefroy,  Legislative  Power  in  Canada,  xliv. 
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So  strong  is  the  conviction  relative  thereto  that  in  a  more  recent 
volume  the  same  author  concludes  a  section  discussing  comparisons 
and  contrasts  between  the  federal  systems  of  Canada  and  the  United 
States  with  this  comment:  *' Little  was  to  be  gained  except  by 
way  of  warning  from  the  Constitution  of  the  United  States."  ® 

The  differences  between  the  two  systems  are  dwelt  upon  at  length 
in  the  opinions  rendered  by  Canadian  Supreme  Court  justices. 
Some  typical  extracts  are  worthy  of  quotation  in  full.  "Several 
decisions  of  the  courts  of  the  United  States  have  been  cited  to  us," 
observes  Justice  Gwynne,  "but  these  being  based  upon  the  consti- 
tution of  the  several  states  of  the  Union  and  the  Federal  Govern- 
ment, and  upon  the  constitutional  relation  which  they  bear  to  each 
other,  can  afford  little  assistance  upon  matters  arising  under  our 
constitution,  which  though  of  a  federal  nature,  is  totally  different 
from  that  of  the  United  States."  ^  Similarly  Justice  Taschereau 
maintains : 

"The  relative  positions  of  the  Parliament  of  the  Dominion  of  Canada, 
and  the  legislatures  of  the  various  provinces,  are  so  entirely  different  from 
those  of  Congress  and  the  legislatures  of  the  several  states,  that  all  decis- 
ions from  the  United  States  Supreme  Coiu*t,  though  certainly  always 
entitled  to  great  consideration,  must  be  referred  to  here  with  great 
caution."  ^ 

The  mature  conclusion  of  a  member  of  the  Privy  Council  rela- 
tive to  the  matter  is  summed  up  as  follows : 

"  I  have  read  a  little  American  Law  and  constitutional  law,  and  I  can 
only  say  this:  My  impression  arising  from  the  study  of  it  has  always 
been  that  there  is  very  little  similarity,  still  less  identity,  between  the 
American  Constitution,  —  and  the  Act  of  1867."  ^ 

^  Lefroy,  Canada's  Federal  System,  742. 

■^  In  re  Niagara  Election  Case,  29  Com,  PI.  261,  274  (1878). 

8  The  Citizens*  and  the  Queen's  Ins,  Co.  v.  Parsons,  4  Sup,  Ct,Rep.  215,  299  (1880). 

^  Quoted  from  Lord  Watson  in  Lefroy,  Canada's  Federal  System,  745;  cf.  Valin 
V.  Langlois,  3  Sup,  Ct.  Rep.,  i,  55  (1879),  wherein  it  is  held  that,  "If  there  be,  in  many 
respects,  an  analogy  between  the  two  countries,  there  is  certainly  none  whatever  in 
the  mode  adopted  for  the  distribution  of  the  legislative  power;"  and  In  Re  Niagara 
Election  Case,  Justice  Gwynne,  after  a  comparison  of  the  two  federations,  maintains: 
"It  is  obvious  that  a  confederation  so  constituted  bears  no  resemblance  whatever  to 
the  confederation  of  states  of  the  American  Union,  Decisions  therefore  of  the  United 
States  courts  upon  questions  arising  out  of  the  relation  of  the  several  states  of  the 
Union  to  each  other,  and  to  the  federal  government,  can  be  of  little  assistance  to  us 
upon  the  question  before  us."    29  Com.  PI.  261,  275  (1878). 
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'  This  view  also  has  its  exponents  in  the  United  States.  In  a 
recent  article  relative  to  Ontario  courts  and  procedure  the  writer 
notes  that  since  Canada  has  no  written  constitution  her  legisla- 
tures necessarily  are  supreme  and  that  "Canadian  courts  like 
those  of  England,  have  no  power  to  declare  statutes  unconstitu- 
tional." ^°  Evidently  there  is  a  marked  lack  of  agreement  as  to 
the  relation  of  courts  to  legislation  under  the  Canadian  Constitu- 
tion. The  relative  merit  of  these  points  of  view  can  best  be  judged 
in  the  light  of  a  survey  of  the  practice  of  Canadian  courts  in  re- 
viewing legislation. 

Salient  Features  of  Canadian  Federal  System.  Before  proceeding 
to  a  discussion  of  the  practice  of  judicial  review  in  Canada  it  is 
necessary  to  point  out  some  cardinal  points  of  difference  between 
the  Canadian  and  American  systems.  Those  features  in  which  the 
framers  of  the  Canadian  federation  have  followed  a  different  plan 
of  procedure  from  the  United  States  will  be  noted  here,  leaving  for 
later  discussion  the  effect  of  these  features  upon  judicial  review. 
First  among  these  is  the  proposition  that  aU  legislative  powers  are 
distributed  between  the  federal  parliament  on  the  one  hand  and 
the  provincial  legislatures  on  the  other.  The  British  North  America 
Act  does  not  contain  a  series  of  limitations  on  legislative  power 
such  as  is  ordinarily  comprised  within  the  Bills  of  Rights  of 
American  constitutions.  There  is  no  realm  of  protection  to  the 
individual  or  to  property  interests  which  constitute  the  scope  of 
civil  liberty  in  America.  This  characteristic  is  referred  to  as  the 
omnipotence  of  Canadian  legislatures  within  their  respective 
spheres.^^ 

A  second  feature  which  distinguishes  the  Constitution  of  the 
Dominion  from  that  of  the  United  States  is  the  possession  by  the 
federal  government  of  the  veto  power  over  provincial  legislation. 
By  virtue  of  sections  56  and  90  of  the  Canadian  Constitution  a 
copy  of  every  provincial  act  must  be  sent  to  the  Governor- General, 
who  may  within  two  years  after  the  receipt  thereof  disallow  the 
Act.  This  device  was  intended  as  a  check  for  the  abuse  of  pro- 
vincial authority  and  was  regarded  as  a  method  of  protecting  the 
individual  against  unjust  interference  with  vested  rights. 

Third  among  the  salient  features  of  the  Canadian  federal  system 

1°  Herbert  Harley,  12  Mich.  L.  Rev.,  343. 

"  Cf.  Lefroy,  Canada's  Federal  System,  30-39. 
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is  the  provision  that  powers  not  specifically  granted  to  the  provinces 
are  reserved  to  the  Dominion.  The  provinces  have  no  law-making 
powers  except  those  expressly  given  them  by  the  British  North 
America  Act.  In  Canada,  therefore,  the  Dominion  government 
not  only  has  power  to  veto  directly  the  legislative  acts  of  the  prov- 
inces but  the  federal  government  is  also  the  residuary  legatee  of 
all  powers  not  specifically  granted  to  the  provinces.  On  this 
matter  a  principle  was  adopted  just  the  reverse  of  that  incorporated 
in  the  fundamental  law  of  the  United  States,  wherein  it  was  enacted 
that  all  powers  not  granted  to  the  federal  government  were  reserved 
to  the  states.  Canada  has  thus  avoided  the  necessity  of  expand- 
ing her  federal  authority  by  means  of  an  impHed  power  doctrine 
and  the  practice  of  progressive  adaptation  by  the  judiciary  of  gen- 
eral provisions  which  must  be  modified  to  meet  new  conditions. 
The  courts  of  Canada  have  been  saved  from  a  heavy  burden  placed 
upon  that  department  in  the  United  States. 

The  residuary  power  whereby  the  federal  government  is  au- 
thorized to  make  laws  for  the  peace,  order,  and  good  government 
of  Canada  constitutes  the  fourth  leading  principle  of  the  Dominion 
Constitution.  By  means  of  this  principle,  it  was  intended  to 
remedy  what  was  deemed  "the  capital  defect  of  the  American 
Constitution  where  the  preservation  of  law  and  order  is  not  simi- 
marily  and  directly  the  affair  of  the  government  of  the  United 
States."  ^^  The  responsibility  of  maintaining  pubHc  order  through- 
out the  entire  country  is  thus  placed  directly  upon  the  central 
government. 

The  combined  effect  of  these  principles,  —  no  bill  of  rights  with 
sphere  reserved  from  governmental  regulation;  federal  veto  over 
provincial  acts;  provision  that  powers  not  specifically  granted  to 
the  provinces  are  reserved  to  the  Dominion;  residuary  authority 
in  the  federal  government  to  make  laws  for  the  peace,  order,  and 
good  government  of  Canada,  —  renders  judicial  control  over  legis- 
lation in  Canada  a  different  sort  of  control  from  that  exercised  in 
the  United  States.  This  difference  is  best  appreciated  by  a  review 
of  acts  invaHdated  in  the  courts  of  Canada  and  by  a  consideration 
of  the  limitations  placed  upon  the  judiciary  in  the  exercise  of  this 
authority. 

12  Ibid.  94. 
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II.  Judicial  Review  in  Practice 

A  survey  of  the  scope  of  judicial  review  of  legislation  in  Canada 
requires  a  consideration  of  decisions  of  the  Provincial  and  Dominion 
courts  as  well  as  the  judgments  of  the  Judicial  Committee  of  the 
Privy  Council.  In  the  courts  of  any  one  of  three  jurisdictions, 
Provincial,  Dominion,  and  Imperial,  acts  of  Canadian  legislatures 
may  be  impeached  and  may  be  declared  ultra  vires  or  unconstitu- 
tional.^^ Just  as  in  the  United  States,  courts  refuse  to  enforce 
legislative  acts,  thereby  rendering  them  null  and  void.  This  au- 
thority is  not  infrequently  employed  by  provincial  tribunals. 

I.  Control  by  Provincial  Courts.  The  courts  of  the  provinces, 
just  as  those  of  the  states,  not  only  decide  as  to  the  competence  of 
provincial  legislatures  to  enact  certain  measures  but  also  place  their 
stamp  of  disapproval  on  Dominion  acts  which  are  regarded  as 
beyond  federal  jurisdiction.  This  power  is  exercised  with  a  greater 
degree  of  caution  than  in  the  United  States,  but  the  question  of 
competence  is  raised  not  infrequently  and  the  legislative  depart- 
ment must  justify  to  the  courts  its  course  of  action  as  being  within 
the  scope  of  legislative  power. 

Among  the  provincial  acts  held  ultra  vires  by  the  lower  courts  are 
several  which  interfere  with  commerce  and  with  specific  Dominion 
powers,  such  as  those  relating  to  the  authorization  of  an  issue  of 
debentures  to  a  railway  company,^^  the  erection  of  piers  and  booms 
in  a  tidal  river,^^  an  attempt  to  grant  an  exclusive  power  to  an  elec- 

*'  There  is  a  disposition  on  the  part  of  some  Canadian  publicists  to  insist  that  the 
Canadian  notion  of  an  act  held  ultra  vires  is  fundamentally  different  from  the  notion 
of  an  act  held  unconstitutional  in  the  United  States.  For  example,  "It  has  been  said 
by  an  American  writer  that  in  Canada  the  word  'imconstitutional'  has  a  meaning  cor- 
responding to  its  use  in  the  United  States.  This  is  an  error.  We  use  the  word  in  the 
same  sense  and  with  the  same  connotation  as  in  the  Old  Land.  Careful  speakers  and 
writers  use  the  phrase  'ultra  vires'  for  'unconstitutional'  in  its  American  meaning; 
'intra  vires'  for  'constitutional.'"    Justice  Riddell,  32  Can.  L.  T.  353. 

If  there  is  any  real  difference  it  is  not  apparent  in  the  decisions  of  Canadian  courts 
or  in  the  results  that  follow  from  such  decisions.  To  one  living  under  another  dispen- 
sation, it  seems  that  the  use  of  the  same  term  for  an  act  beyond  the  powers  granted  to 
corporations,  public  and  private,  and  a  legislative  act  passed  without  authority,  is  con- 
fusing and  is  not  as  conducive  to  clear  thinking  on  the  subject  as  when  two  definite  and 
specific  terms,  —  '^ ultra  vires"  for  acts  of  corporations  and  " imconstitutional "  for 
legislative  acts,  —  are  in  regular  use  by  bench  and  bar. 

"  Queen  v.  Dow,  14  New  Bruns.  Rep.  300  (1873). 

^^  Quiddy  River  Boom  Co.  v.  Davidson,  25  New  Bruns.  Rep.  580  (1886). 
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trie  lighting  company/^  and  the  Manitoba  Shops  Regulation  Act.^^ 
Inasmuch  as  the  regulation  of  insolvency  is,  by  the  British  North 
America  Act,  granted  to  the  Dominion  Parliament,  certain  sec- 
tions of  local  insolvent  acts  have  been  declared  void.^^  A  provincial 
act  which  authorized  police  magistrates  to  try  and  convict  persons 
charged  with  forgery  ^^  and  a  statute  imposing  stamps  upon  law 
proceedings  2^  were  declared  ultra  vires  as  interfering  with  the 
Dominion  power  over  criminal  matters.  Because  of  the  Dominion 
and  Imperial  authority  to  control  foreign  affairs  a  provision  which 
purported  to  prohibit  the  admission  of  Japanese  as  provincial 
voters  ^^  and  an  act  intended  to  prohibit  the  employment  of  China- 
men in  coal  mines  ^^  were  invaHdated. 

In  accordance  with  the  American  theory  of  the  separation  of 
powers  and  in  an  opinion  approving  this  theory  and  citing  cases 
from  American  courts  it  was  held  that  the  appointment  of  the 
days  on  which  the  court  should  sit  is  a  matter  of  procedure  and  of 
purely  judicial  cognizance,  and  is  not  within  the  power  of  the  local 
legislature.^^  A  subject  on  which  many  controversies  have  arisen 
and  on  which  there  has  been  much  litigation  is  the  matter  of  liquor 
legislation.  Just  as  in  the  United  States,  it  was  originally  thought 
that  a  kind  of  concurrent  jurisdiction  might  be  exercised  on  this 
subject.  The  courts  have  denied,  however,  to  the  local  legislature 
the  power  to  pass  a  law  prohibiting  the  manufacture  or  sale  of 
spirituous  liquors.^^ 

One  of  the  most  prolonged  and  most  interesting  controversies  is 
that  with  reference  to  the  power  of  the  provincial  legislature  to  tax 
the  salaries  of  Dominion  officials.    In  a  very  important  decision  the 


16  Ottawa  Electric  Co.  v.  Hull  Electric  Co.,  10  Queb.  Sup.  Ct.  Rep.  34  (1899);  cf. 
also  17  Queb.  Sup.  Ct.  Rep.  420  (1908). 

"  Stark  V.  Schuster,  14  Man.  Rep.  672  (1904). 

18  McLeod  V.  Wright,  17  New  Bruns.  Rep.  68  (1877);  In  re  Assignments  and  Prefer- 
ences Act,  20  Ont.  App,  Rep.  489  (1893). 

1^  Regina  v.  Toland,  22  Ont.  Rep.  505  (1892). 

20  Dulmage  v.  Douglas,  4  Man.  Rep.  495  (1887). 

21  Re  Provincial  Elections  Act,  8  Brit.  Col.  76  (1901). 

22  Re  Coal  Mines  Regulation  Act,  10  Brit.  Col.  408  (1904). 

23  The  Thrasher  Case,  i  Brit.  Col.  153  (1882). 

24  Regina  v.  Justices  of  Kings,  15  New  Bruns.  Rep.  535  (1875);  cf.  also  In  re  Local 
Option  Act,  18  Ont.  App.  Rep.  572  (1891)  and  In  re  The  Liquor  Act,  13  Man.  Rep. 
239  (1901),  wherein  local  legislatures  were  prohibited  from  permitting  municipalities 
to  pass  by-laws  in  the  nature  of  prohibition  acts. 
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Supreme  Court  of  Ontario,  following  the  decision  of  Marshall  in  the 
case  of  McCulloch  v.  Maryland,  approved  the  American  doctrine  of 
implied  prohibitions  and  held  that  the  local  legislature  could  not 
levy  such  a  tax  because  such  taxation  might  interfere  with  the 
powers  given  to  the  federal  authorities  by  the  British  North  America 
Act.^  This  decision  was  followed  and  approved  in  the  provinces  of 
New  Brunswick  2^  and  British  Columbia.^^  On  an  appeal  to  the 
Privy  Council  of  a  similar  decision  from  Austraha,^^  the  Council  re- 
versed the  Australian  Court  and  announced  the  decision  that  the 
doctrine  of  implied  prohibitions  as  accepted  and  followed  in  the 
United  States  could  not  be  held  to  apply  to  the  public  law  of 
the  self-governing  colonies. ^^  When  the  same  issue  was  presented  to 
the  Supreme  Court  of  Canada  the  justices  followed  the  judgment 
and  reasoning  of  the  Privy  Council  and  reversed  the  Leprohon  and 
other  provincial  decisions.^^  Thus  for  Canada  the  doctrine  of  im- 
plied prohibitions  has  been  definitely  rejected  at  least  so  far  as 
the  federal  government  is  concerned  .^^ 

Dominion  acts  may  likewise  be  held  ultra  vires  by  provincial 
courts.  Though  seldom  called  upon  to  perform  this  function,  there 
are  sufficient  instances  to  show  that  the  lower  courts  do  not  decline 
when  occasion  arises  to  assert  the  right  to  refuse  the  enforcement 
of  Dominion  acts.  In  Queen  v.  The  Mayor  of  Fredericton  ^^  and 
Regina  v.  Bittle?^  sections  of  the  Canada  Temperance  Act  of  1878 
were  held  invalid.  A  section  of  an  act  providing  for  the  return  of 
certain  immigrants  to  the  country  whence  they  came  was  held  void 
by  the  Ontario  Court  of  Appeals  ^^  and  provisions  of  an  act  of  the 
Dominion  for  the  reception  in  evidence  of  certified  copies  of  docu- 
ments and  records  in  the  Dominion  land  office  were  invalidated  by 

^  Leprohon  v.  Ottawa,  2  Ont.  App.  Rep.  522  (1877). 

^  Ex  parte  Owen,  20  New  Bnins.  Rep.  487  (1881)  and  Ex  parte  Burke,  34  New 
Bruns.  Rep.  200  (1896). 

27  Regina  v.  Bowell,  4  Brit.  Col.  498  (1896). 

28  Deakin  v.  Webb,  i  Com.  L.  Rep.  585  (1904). 

29  Webb  V.  Outrim,  [1907]  A.  C.  81. 

30  Abbott  V.  City  of  St.  John,  40  Sup.  Ct.  Rep.  597  (1908). 

3^  Cf.  Deakin  v.  Webb,  i  Com.  L.  Rep.  585  (1904)  and  Commissioners  of  Taxation 
V.  Baxter,  4  Com.  L.  Rep.  1087  (1907)  for  a  discussion  of  the  application  of  the  doctrine 
of  implied  prohibitions  in  Australia.  These  and  other  Australian  cases  will  be  dis- 
cussed in  a  subsequent  article  on  judicial  review  of  legislation  in  Australia. 

^  19  New  Bruns.  Rep.  139  (1879). 

»  21  Ont.  Rep.  605  (1892). 

"  Re  Gilhula,  10  Ont.  L.  Rep.  469  (1905). 
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the  Manitoba  Supreme  Court.^^  Similarly  a  provincial  court  de- 
nied the  authority  of  the  Governor  in  Council  to  establish  a  ferry 
on  the  St.  John  River.^^ 

2.  Control  hy  Dominion  Courts;  (a)  Over  Provincial  Acts. 
The  Supreme  Court  of  Canada  has  defended  the  right  of  the  fed- 
eral government  in  its  control  over  commerce  by  prohibiting  the 
legislature  of  a  province  from  granting  exclusive  rights  of  fishing 
as  to  the  open  sea  within  a  marine  league  of  the  coast.^^  On  similar 
grounds  the  provincial  legislature  was  denied  power  to  enact  legisla- 
tion authorizing  the  construction  and  operation  of  railways  in  such 
a  manner  as  to  interfere  with  the  physical  structure  or  with  the 
operation  of  railways  subject  to  the  jurisdiction  of  the  Parliament 
of  Canada.^^  The  authority  to  prohibit  the  sale  of  intoxicating 
liquors  is  also  withheld  from  the  provincial  legislatures.^^  An  at- 
tempt on  the  part  of  the  Ontario  legislature  to  prevent  appeal  to 
the  Supreme  Court  of  the  Dominion  in  cases  where  the  amount  in 
controversy  is  under  $1000  was  declared  ultra  vires. ^^  At  other 
times  the  provincial  legislatures  were  not  allowed  to  permit  the 
operation  of  lotteries  ^^  or  to  prohibit  the  performance  of  work  on 
Sunday.'*^ 

(b)  Over  Dominion  Acts.  There  are  but  few  cases  in  which 
Dominion  acts  are  held  invalid.  Among  the  statutes  nullified  by 
the  Supreme  Court  are  certain  provisions  in  so  far  as  they  attempt 
to  confer  exclusive  rights  of  fishing  in  provincial  waters;  ^^  sections 
of  the  insurance  act  in  so  far  as  they  purport  to  affect  companies 
incorporated  by  one  of  the  provinces  and  carrying  on  business  ex- 
clusively in  such  province;  ^^  and  the  provisions  of  the  section  of 
an  act  assuming  to  authorize  references  by  the  Governor-General 

35  McKilligan  v.  Machar,  3  Man.  Rep.  418  (1886). 

^  Ex  parte  Dufour,  32  New  Bruns.  Rep.  357  (1893). 

'^  Attorney-General  of  Brit.  Col.  v.  Attorney- General  of  Canada,  15  Dom.  L.  Rep. 
308  (1913). 

^8  In  re  Legislation  Respecting  Railways,  48  Sup.  Ct.  Rep.  9  (1913). 

3^  Severn  v.  The  Queen,  2  Sup.  Ct.  Rep.  70  (1877).  Cf.  also  In  re  Prohibitory 
Liquor  Laws,  24  Sup.  Ct.  Rep.  170  (1894). 

*°  Clarkson  v.  Ryan,  17  Sup.  Ct.  Rep.  251  (1890). 

^  L'Assn.  St.  Jean  Baptiste  de  Montreal  v.  Brault,  30  Sup.  Ct.  Rep.  598 
(1900). 

^  In  re  Legislation  Respecting  Labor  on  Sunday,  35  Sup.  Ct.  Rep.  581  (1905). 

*  In  re  Provincial  Fisheries,  26  Sup.  Ct.  Rep.  444  (1895). 

**  In  re  Insurance  Act,  15  Dom.  L.  Rep.  251  (1913). 
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in  council  to  the  judges  of  the  Supreme  Court  for  their  opinions 
in  respect  to  matters  within  provincial  legislative  jurisdiction.^^ 

It  is  not  only  the  power  to  say  what  shall  not  be  law  but  also  the 
authority  to  declare  that  legislative  acts  are  within  the  competence 
of  one  or  other  jurisdiction  which  gives  the  courts  their  power  over 
the  legislative  department.  The  many  cases  in  which  legislative 
power  of  one  branch  or  other  is  approved  are  passed  over  and  those 
are  simply  recorded  in  which  through  the  judgment  of  a  court  the 
act  or  a  portion  thereof  is  rendered  void  and  of  no  effect.  Only  a 
few  of  the  acts  thus  invalidated  can  be  given  in  the  brief  compass 
of  a  short  article.  Nor  is  it  possible  to  follow  the  separate  deci- 
sions here  cited  through  their  course  in  the  higher  courts  in  which 
some  have  been  reversed,  some  modified  in  their  effect  and  others 
approved  substantially  as  decided  in  the  lower  jurisdiction.  No 
attempt  is  made  herein  to  present  the  nature  and  status  of  consti- 
tutional law  in  Canada;  it  is  rather  the  purpose  to  show  by  con- 
crete instances  wherein  the  courts  change  or  check  the  legislative 
will.  The  final  jurisdiction  in  which  the  acts  of  Canadian  legis- 
latures may  be  invalidated  is  the  Judicial  Committee  of  the  Privy 
Council.^^ 

3.  Control  by  Judgments  of  the  Privy  Council.  The  Privy  Council 
is  the  tribunal  to  which  questions  of  competence  may  ultimately 
be  appealed.  Cases  may  be  carried  directly  from  the  province  to 
the  Judicial  Committee  or  may  be  taken  in  rare  cases  from  the 
decision  of  the  highest  court  of  Canada  to  the  Privy  Council.  No 
matter  how  cases  reach  this  court  it  is  generally  conceded  that  the 
authoritative  exposition  of  the  British  North  America  Act  rests 
with  this  Imperial  tribunal. 

^  In  re  References,  43  Sup.  Ct.  Rep.  536  (1910). 

^  "A  cause  appealed  to  Ottawa  cannot  be  appealed  subsequently  to  London  with- 
out the  consent  of  the  Privy  Council,  and  this  consent  is  given  so  seldom  as  to  be 
practically  negligible."  Harley,  12  Mich.  L.  Rev.  343;  cf.  *'Our  Court  of  Final  Ap- 
peals," 48  Can.  L.  J.,  in  which  it  is  observed:  "As  a  matter  of  fact  our  Supreme  Court 
is  often  skipped  in  the  course  of  appeal.  Decisions  such  as  that  rendered  by  the 
Judicial  Committee  of  the  Privy  Council  as  to  the  implementing  of  the  bond  guarantee 
provision  of  the  Dominion  Government's  agreement  with  the  Grand  Trunk  Pacific 
Railway  Company;  such  as  that  given  the  other  day  against  the  municipal  corpora- 
tion of  Winnipeg  and  in  favour  of  the  Winnipeg  Electric  Railway  Company;  and 
such  as  that  in  favour  of  the  Toronto  Railway  Company  in  the  matter  of  rights  upon 
our  streets,  have  a  strong  influence  to  make  our  Legislatures  study,  as  carefully  as  the 
British  Parliament  does  so  to  draft  their  measures  as  to  put  the  intention  beyond 
controversy."     (Pp.  205,  206.) 
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By  this  court  the  Quebec  Act,  which  imposed  a  duty  of  ten  cents 
upon  every  exhibit  filed  in  court  in  any  action  pending  therein, 
was  held  ultra  vires}''  The  Ontario  Act  of  1892,  in  so  far  as  it  aimed 
to  control  the  manner  of  fishing,  was  held  ultra  vires  on  the  ground 
that  fishing  regulations  and  restrictions  are  within  the  exclusive 
competence  of  the  Dominion.^^  Likewise  the  British  Coliunbia 
Coal  Mines  Regulation  Act,  which  prohibits  Chinamen  of  full  age 
from  employment  in  underground  coal  workings,  was  in  that  re- 
spect declared  ultra  vires;  ^^  the  provision  of  the  British  Columbia 
Cattle  Protection  Act,  requiring  that  a  Dominion  railway  company, 
unless  they  erect  proper  fences  on  their  railway,  shall  be  responsible 
for  cattle  injured  or  killed  thereon,  was  also  invalidated;  ^°  an  act 
of  Ontario  to  prevent  the  profanation  of  the  Lord's  Day  was  held 
void  because  an  infraction  of  the  act  was  made  an  offence  against 
the  criminal  law,  which  was  held  to  have  been  reserved  for  the  ex- 
clusive authority  of  the  Dominion  ParKament;  and  it  was  con- 
sidered ultra  vires  for  the  legislature  of  Ontario  to  tax  property  not 
within  the  Province.^^ 

Not  only  does  the  Committee  check  the  legislative  vagaries  of 
the  provinces,  but  it  also  sits  in  judgment  upon  the  interpretation 
placed  upon  the  British  North  America  Act  by  the  Supreme  Court 
of  Canada.  That  the  Committee  is  disposed  to  exercise  a  will  of 
its  own  is  shown  in  the  reversal  of  the  highest  court  of  the  Dominion 
relative  to  the  right  of  the  executive  to  require  answers  from  the 
justices  on  questions  both  of  law  and  fact.  Despite  provincial  and 
Dominion  decisions  to  the  contrary  the  Council  held  it  not  ultra 
vires  for  the  executive  government  of  the  Dominion  to  request 
answers  from  the  Supreme  Court.^ 

4.  Fundamental  Principles  Laid  Down  by  Privy  Council.  By  far 
the  most  important  function  of  the  Privy  Council  as  a  court  of 
final  review  Hes  in  the  formulation  of  general  principles  of  interpre- 
tation for  the  Canadian  government  rather  than  in  the  reversal 

*^  Attorney-General  for  Quebec  v.  Reed,  10  App.  Cas.  141  (1884). 

**  Attorney-General  for  Dom.  of  Can.  v.  Attorney-General  for  Provinces  of  O.,  Q., 
and  N.  S.,  [1898]  A.  C.  700. 

«  Union  Colliery  Co.  v.  Bryden,  [1899]  A.  C.  580. 

^0  Madden  v.  Nelson  &  Fort  Sheppard  Ry.,  [1899]  A.  C.  626. 

^^  Woodruff  V.  Attorney- General  for  Ontario,  [1908]  A.  C.  508. 

^  Attorney-General  for  Ontario  v.  Attorney-General  for  Dom.  of  Can.,  [191 2]  A.  C. 
571;  cf.  Lefroy,  Canada's  Federal  System,  672. 
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of  Canadian  courts  or  the  annulment  of  legislative  acts.  Wielding 
the  final  power  of  review,  subject  of  course  to  the  Imperial  ParHa- 
ment,  which  practically  never  reverses  its  verdicts,  the  Council 
has  steadily  constructed  a  body  of  fundamental  principles  for  the 
interpretation  of  the  Canadian  Constitution.  First  among  these 
principles  is  the  rule  that  laws  relating  to  the  peace,  order,  and 
good  government  of  Canada  must  of  necessity  place  certain  restric- 
tions and  limitations  upon  property  and  civil  rights.  Even  if  a 
wide  general  power  in  the  legislature  might  result  in  an  interference 
with  property  rights  or  a  denial  of  personal  rights,  the  Council  em- 
phatically refuses  to  come  to  the  rescue  of  such  rights  and  privileges. 
The  suggestion,  says  the  court,  "that  the  power  might  be  abused 
so  as  to  amount  to  a  practical  confiscation  of  property  does  not 
warrant  the  imposition  by  the  courts  of  any  limit  upon  the  absolute 
power  of  legislation  conferred.  The  supreme  legislative  power  .  .  . 
is  always  capable  of  abuse,  but  it  is  not  to  be  assumed  that  it 
will  be  improperly  used;  if  it  is,  the  only  remedy  is  an  appeal  to 
those  by  whom  the  legislature  is  elected."  ^^ 

A  second  principle  enunciated  by  the  Council  is  the  emphatic  de- 
nial that  the  provincial  and  Dominion  legislatures  are  organs  of 
delegated  authority,  and  with  this  the  rule  is  affirmed  that  there  is 
no  sphere  of  liberty  between  the  two  governments.  The  court 
holds  that  the  provincial  legislature  derives  no  authority  from  the 
government  of  Canada,  and  its  status  is  in  no  way  analogous  to 
that  of  a  municipal  institution.  It  possesses  powers,  not  of  admin- 
istration merely  but  of  legislation  in  the  strictest  sense  of  that 
word,  and  within  the  limits  assigned  by  section  92  of  the  Act  of 
1867,  its  powers  are  exclusive  and  supreme.^*  The  local  legislature, 
the  Parliament  of  the  Dominion,  and  the  Imperial  ParHament  are, 
from  the  general  standpoint  of  legislative  capacity,  on  the  same 
plane.  Their  Lordships  "  adhere  to  the  view  which  has  always  been 
taken  by  the  Committee,  that  the  Federation  act  exhausts  the 
whole  range  of  legislative  power  and  that  whatever  is  not  thereby 
given  to  the  provincial  legislatures  rests  with  the  ParHament."  ^ 

The  third  and  undoubtedly  the  most  important  principle  of  the 
court  lies  in  the  invariable  practice  of  rendering  short  opinions  and 

"  Attorney-General  for  Dom.  of  Can.  v.  Attorney-General  for  Provinces  of  O.,  Q., 
and  N.  S.,  [1898]  A.  C.  700,  713. 

"  Queen  v.  Burah,  3  App.  Cas.  889,  903  (1878). 

^  Bank  of  Toronto  v.  Lambe,  12  App.  Cas.  575,  588  (1887). 
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confining  the  discussion  to  the  concise  and  exact  point  in  issue. 
This  practice  is  in  marked  contrast  with  the  lengthy  and  involved 
opinions  of  the  supreme  courts  in  the  United  States.  In  many  con- 
troversies each  justice  of  an  American  court  feels  it  incumbent 
upon  him  to  render  a  separate  opinion,  whereas  the  Judicial  Com- 
mittee gives  only  the  verdict  with  the  opinion  reduced  to  a  mini- 
mum, and  no  dissent  is  allowed.  In  performing  the  difficult  duty 
of  interpreting  the  British  North  America  Act,  it  will  be  a  wise 
course,  says  the  court,  "for  those  on  whom  it  is  thrown  to  decide 
each  case  which  arises  as  best  they  can,  without  entering  more 
largely  upon  an  interpretation  of  the  statute  than  is  necessary  for 
the  decision  of  the  particular  question  in  hand."  ^^  On  another 
occasion  their  Lordships  noted  that  they  were  impressed  with  the 
justice  of  an  observation  by  Hagarty,  C.  J.,  *Hhat  in  all  these  ques- 
tions of  ultra  vires  it  is  the  wisest  course  not  to  widen  the  discus- 
sion by  considerations  not  necessarily  involved  in  the  decision  of 
the  point  in  controversy."  ^^  Their  Lordships  will  not  give  specu- 
lative opinions  on  hypothetical  questions  submitted.  The  questions 
must  arise  in  concrete  cases  and  involve  private  rights.^^  Finally 
there  is  a  disposition  to  avoid  the  determination  of  questions 
largely  poKtical  in  nature.  The  court  dismissed  one  such  question 
with  the  significant  observation:  "The  needs  of  one  country  may 
differ  from  those  of  another,  and  Canada  must  judge  of  Canadian 
requirements."  ^^  Almost  invariably  the  decisions  of  this  tribunal 
as  a  final  board  of  review  on  the  controversial  points  of  public  law 
have  received  the  hearty  accord  and  approbation  of  the  Canadian 
people.®^  It  is  fortunate  indeed  that  the  ultimate  principles  of 
constitutional  law  have  been  formulated  by  such  an  eminent  group 
of  men,  who  are  entirely  removed  from  the  turmoil  and  recrimina- 
tions of  party  politics. 

^  Citizens  Ins.  Co.  v.  Parsons,  7  App.  Cas.  96,  109  (1881). 

"  Hodge  V.  The  Queen,  9  App.  Cas.  117,  128  (1883). 

^^  Attorney-General  for  Ontario  v.  Hamilton  Street  Ry.,  [1903]  A.  C.  524. 

^^  Attorney-General  for  Ontario  v.  Attorney-General  for  Dom.  of  Can.,  [191 2]  A.  C. 

571,  587. 

*°  "Canada  has  given  many  recent  evidences  that  she  has  no  reason  to  regret  the 
absence  of  absolute  finality  in  the  decisions  of  her  own  courts  and  has  many  times 
shewn  that  together  with  all  other  portions  of  the  British  Empire,  her  people  look  to 
the  advisers  of  the  Sovereign  in  Council  in  matters  of  the  highest  moment  for  a  breadth 
of  decision  not  surpassed  by  that  c,'  any  other  tribunal  in  the  whole  world."  From 
speech  of  Hon.  Wallace  Nesbit,  reported  in  45  Can.  L.  J.  105. 
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III.  Limitations  on  Judicial  Review 

A  summary  of  decisions  reversing  legislative  acts  indicates  in  a 
general  way  the  character  of  the  checks  interposed  by  the  judicial 
department  on  the  legislative  organs  of  the  Dominion.  These  checks 
are  similar  in  many  respects  to  the  corresponding  restrictions  en- 
forced by  the  judiciary  in  the  United  States.  In  some  noteworthy 
cases,  principles  which  have  become  fundamenta  of  American  law 
are  cited,  approved,  and  incorporated  into  Canadian  public  law. 
The  insistence  on  all  sides  that  the  courts  are  the  ultimate  arbiters 
as  to  the  scope  of  Dominion  and  provincial  powers  has  a  very 
famihar  connotation  to  the  constitutional  lawyer  of  the  United 
States.  On  the  other  hand  the  student  of  judicial  control  in  Canada 
is  at  once  struck  by  the  fact  that  there  are  some  marked  limita- 
tions to  the  exercise  of  control  over  legislation  by  Canadian  courts 
which  do  not  restrict  American  justices  in  the  exercise  of  similar 
authority. 

The  first  among  these  limitations  is  the  veto  power,  which  the 
Imperial  government  may  exercise  over  Dominion  acts  and  which 
the  Dominion  government  may  exercise  over  provincial  acts. 
While  Canada  is  a  self-governing  colony  and  as  a  consequence  is 
almost  entirely  free  to  manage  her  own  affairs,  nevertheless  the 
Privy  CouncU  has  repeatedly  held  that  the  paramount  authority 
of  the  Imperial  parHament  has  been  in  no  wise  lessened  by  the 
Canadian  Constitution  and  that  the  Imperial  government  has 
regularly  claimed  the  power  to  disallow  any  legislation  which  the 
self-governing  colonies  may  enact.^^  In  like  manner  the  federal 
constitution  gives  the  Governor-General  full  authority  to  disallow 
acts  of  the  provincial  legislatures,  such  disallowance  being  per- 
mitted only  within  two  years  after  the  passage  of  the  act.  The 
Imperial  power  of  disallowance  has  been  very  rarely  applied,  except 
in  regard  to  shipping  regulations  and  the  control  over  foreign 
affairs.^^  For  the  Dominion  the  device  of  a  veto  over  provincial 
acts  was  evidently  designed  to  avoid  the  bitter  conflicts  waged  in 

'1  Cf.  Lefroy,  Canada's  Federal  System,  50-58,  for  a  discussion  and  citation  of 
cases. 

^  For  a  list  of  subjects  on  which  colonial  acts  have  failed  to  receive  the  royal  assent, 
consult  2  Keith,  Responsible  Government  in  the  Dominions,  1020;  among  the 
special  subjects  noted  are  (a)  copyright;  (6)  divorce  and  status;  (c)  immigration  of 
colored  races. 
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the  United  States  over  states'  rights.  The  authors  of  the  plan  also 
conceived  that  this  power  could  be  used  to  prevent  any  unjust 
interference  with  private  rights  and  property  interests  by  means 
of  provincial  acts.  In  recent  cases,  however,  the  Dominion  govern- 
ment has  refused  to  interfere  in  favor  of  the  protection  of  vested 
interests  and  the  tenet  has  been  announced  that  "an  abuse  of 
power  even  so  as  to  amount  to  the  practical  confiscation  of  prop- 
erty, or  that  the  exercise  of  the  power  has  been  unwise  or  indis- 
creet," is  no  vaHd  ground  for  the  use  of  the  veto  power .^  As  a 
result  of  these  decisions  it  is  confidently  asserted  that  the  veto  power 
of  the  Dominion  is  slowly  taking  its  place  by  that  of  the  Crown 
and  will  soon  disappear  as  a  vital  part  of  the  Constitution.^^  The 
veto  power,  however,  remains  with  the  general  government  and 
may  be  called  into  service  at  any  time  to  check  attempts  to  in- 
jure seriously  Imperial  or  Dominion  interests.  That  the  power  of 
disallowance  in  the  Dominion  may  be  used  effectively  is  shown  in 
the  refusal  to  sanction  the  recent  attempt  of  British  Columbia  to 
prohibit  Asiatic  immigration.  It  may  even  yet  be  revived  as  a 
method  to  assure  the  protection  of  property  interests  and  vested 
rights  from  the  reckless  onslaught  of  popular  majorities  in  the 
provinces.  In  theory,  therefore,  the  prerogative  to  disallow  Cana- 
dian statutes  and  the  corresponding  authority  to  annul  provincial 
statutes  are,  legally  speaking,  in  full  force  and  effect,  and  there  can 
be  Uttle  doubt  that  as  potential  rights  the  knowledge  of  these 
checks  acts  as  a  rather  effective  deterrent  on  extreme  forms  of 
legislative  action  .^^ 

A  second  limitation  on  judicial  control,  and  one  of  much  greater 

^  See  45  Can.  L.  J.  297  et  passim;  cf.  also  refusal  to  disallow  the  Ontario  Hydro- 
Electric  Power  legislation.  "The  present  interpretation  of  the  section  confines  the 
power  of  disallowance  to  cases  where  there  is  a  manifest  encroachment  by  a  Provincial 
legislature."  46  Can.  L.  J.  357.  The  modem  theory  of  disallowance  was  announced 
by  the  Governor- General  in  this  case:  "It  is  not  intended  by  the  British  North  America 
Act,"  he  holds,  "that  the  power  of  disallowance  shall  be  exercised  for  the  purpose  of 
annulling  provincial  legislation,  even,  though  your  Excellency's  Ministers  consider 
the  legislation  unjust  or  oppressive,  or  in  conflict  with  recognized  legal  principles,  so 
long  as  such  legislation  is  within  the  power  of  the  provincial  legislature  to  enact.  The 
legislation  in  question,  even  though  confiscation  of  property  without  compensation, 
and  so  an  abuse  of  legislative  power  does  not  fall  within  any  of  the  aforesaid  enumera- 
tion." 

^  48  Can.  L.  J.  244. 

^  For  discussion  of  the  disallowance  of  provincial  acts,  see  2  Keith,  Responsible 
Government  in  the  Dominions,  725. 
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significance,  is  the  entire  absence  of  restrictions  on  the  power  of  the 
legislature  relative  to  private  property  and  civil  rights.  The 
familiar  Bill  of  Rights  of  constitutions  in  the  United  States,  with 
the  consequent  fetters  upon  legislative  authority  and  judicial  pro- 
cedure, is  a  noteworthy  omission  in  the  Canadian  constitutions. 
An  evident  desire  to  tie  the  hands  of  legislatures,  which  is  a  char- 
acteristic conspicuous  in  the  public  law  of  the  United  States,  is 
practically  unknown  in  the  Dominion  and  the  provinces.  Canadians 
take  pride  in  the  fact  that  all  power  is  divided  between  the  two 
governments  and  commend  the  principle  that  leaves  no  gap  and 
that  shuts  off  no  pecuHar  field  of  non-governmental  control. 

Certain  features  of  American  constitutional  law,  which  have 
made  this  kind  of  law  so  vital  and  far-reaching  in  the  United  States, 
are  not  to  be  found  in  the  constitutional  system  of  Canada.  In  the 
latter  nothing  prevents  the  statutes  of  the  provinces  from  impair- 
ing the  obHgation  of  contracts  and  from  passing  enactments  depriv- 
ing persons  of  Hf e,  liberty,  or  property  without  due  process  of  law,  or 
the  equal  protection  of  the  laws.  Such  phrases  as  "liberty  of  con- 
tract," the  limitation  of  the  right  of  eminent  domain,  "unfair,  un- 
reasonable, and  discriminating  acts,"  which  the  courts  have  striven 
to  define  and  whereby  they  have  invahdated  a  considerable  num- 
ber of  statutes  in  the  United  States,  are  referred  to  rarely  and  are  of 
no  practical  consequence  in  the  Dominion.  If  provisions  relative 
to  the  impairment  of  the  obligation  of  contract  and  to  the  denial 
of  due  process  of  law  could  be  eliminated  with  all  decisions  arising 
therefrom,  what  would  be  the  effect  upon  American  Constitutional 
Law!  It  is  easy  to  conclude  that  the  results  in  our  legal  system 
would  be  very  different  from  what  prevails  to-day .^^  These  re- 
strictions, along  with  others  which  are  placed  upon  our  federal  gov- 
ernment and  the  additional  limitations  on  our  states,  combine  to 
restrain  the  realm  of  legislative  authority  in  the  United  States  in 
a  manner  which  was  deHberately  rejected  by  the  framers  of  the 
British  North  America  Act.^^ 

^  "One  maxim  only  among -those  embodied  in  the  Constitution  of  the  United  States 
would  .  .  .  have  been  sufficient  if  adopted  in  England  to  have  arrested  the  most 
vigorous  efforts  of  recent  parliamentary  legislation."  Dicey,  Law  of  the  Consti- 
tution, 5  ed.,  165. 

^'  In  the  words  of  Lefroy,  "When  one  considers  the  strong  position  in  which  the 
judiciary  are  thus  placed  in  America,  reinforced  by  the  constitutional  provisions  every- 
where found,  providing  that  no  person  shall  be  deprived  of  life,  liberty  or  property 
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Canadians  frequently  call  attention  to  the  fact  that  there  is  an 
entire  "absence  of  any  attempt  to  fetter  the  freedom  of  our  legis- 
latures by  fundamental  limitations  such  as  abound  in  the  United 
States  federal  and  state  constitutions."  ^^  It  is  customary  to  speak 
of  American  legislatures  as  confined  in  straight  jackets. ^^  Referring 
to  this  point  of  difference  between  the  two  systems,  the  Canada 
Law  Journal,  speaking  editorially  regarding  the  New  York  Bake- 
shop  Case,  says: 

*'If  this  decision  holds,  and  there  is  no  appeal  from  it,  except  to  the 
court  itself  in  some  other  case,  then  the  will  of  the  people  to  provide 
better  conditions  for  this  class  of  work-people  is  practically  frustrated 
for  all  time,  or  until  some  amendment  can  be  made  to  the  constitution. 
.  .  .  Such  a  condition  of  things,  however,  could  not  arise  in  Canada, 
because  the  question  for  judicial  decision  would  be  which  of  two  legisla- 
tures has  the  legislative  power  in  the  matter  in  question,  and  though  the 
act  of  the  Federal  or  a  local  legislature  might  be  held  ultra  vires,  that 
would  not  mean  that  there  was  no  legislative  control  over  the  subject 
matter  in  question,  but  merely  that  the  wrong  legislature  had  assumed 
to  deal  with  it,  and  it  would  still  be  competent  to  the  proper  legislature 
to  legislate  regarding  it,  without  any  constitutional  amendment."  ^° 

Although  there  are  a  few  dicta  to  the  contrary,  the  general  rule 
appears  to  prevail  that  courts  may  not  pronounce  acts  invalid  be- 
cause they  affect  private  rights  injuriously.^^  A  statement  of  the 
principle  as  generally  applied  by  the  courts  is  given  in  an  opinion 
of  the  Minister  of  Justice  relative  to  the  Ontario  Water  Power 
Case,  in  which  he  asserted: 

without  due  process  of  law,  and  the  vague  generalities  on  which  the  American  system 
permits  courts  to  found  decisions  as  to  the  validity  of  legislative  enactments,  such  as 
'fundamental  principles  of  justice,'  'natural  rights,'  'insuperable  incidents  to  Repub- 
lican government,'  'consistency  with  regulated  liberty,'  it  is  not  surprising  that  Mr. 
Burgess  should  call  the  governmental  system  of  the  United  States  'the  aristocracy 
of  the  robe.'"    42  Can.  L.  J.  449. 

68  49  Can.  L.  J.  656. 

69  42  Ihid.  463. 
'°  47  Ihid.  lo-ii. 

■^^  Cf.  L'Union  St.  Jacques  v.  Behsle,  20  L.  Can.  Jur.  29  (1874);  Grand  Junction 
Ry.  Co.  V.  The  Corporation  of  Peterborough,  8  Sup.  Ct.  Rep.  76  (1882);  McGregor 
V.  Esquimalt  &  N.  Ry.  Co.,  [1907]  A.  C.  462;  Florence  Mining  Co.  Case,  18  Ont.  L. 
Rep.  275  (1908).  For  a  defense  of  the  view  that  the  veto  power  of  the  Dominion  gov- 
ernment should  be  used  for  this  purpose  and  for  a  discussion  of  precedents,  see  45  Can. 
L.  J.  299  el  passim. 


582  HARVARD  LAW  REVIEW 

"A  suggestion  of  the  abuse  of  power,  even  so  as  to  amount  to  practical 
confiscation  of  property,  or  that  the  exercise  of  power  has  been  unwise 
or  indiscreet,  should  appeal  to  your  Excellency's  Government  with  no 
more  effect  than  it  does  to  the  ordinary  tribunals,  and  the  remedy  in 
such  case  is,  in  the  words  of  Lord  Herschell,  an  appeal  to  those  by  whom 
the  legislature  is  elected."  ^^ 

The  insistence  on  this  rule,  it  is  asserted,  demonstrates  the  marked 
difference  "between  the  sovereign  powers  of  Canadian  legislatures, 
when  legislating  on  subjects  committed  to  their  jurisdiction,  and 
the  limited  powers  of  legislatures  in  the  United  States." 

Laws  interfering  with  the  exercise  of  private  rights  are  not  in- 
frequently passed,  and  in  answer  to  the  contention  that  the  court 
should  afford  protection  to  the  rights  of  the  individual,  the  rule 
which  prevails  in  England  is  affirmed,  with  the  following  comment: 

"It  is  a  thing  unheard  of,  under  British  institutions,  for  a  judicial 
tribunal  to  question  the  vaHdity  and  binding  force  of  any  such  law  when 
duly  enacted.  While  the  law  remains  on  the  statute  book  the  coiu-ts 
are  absolutely  bound  to  give  effect  to  it."  ^^ 

At  another  time  it  is  affirmed,  "that  it  does  not  belong  to  courts  of 
justice  to  interpolate  constitutional  restrictions;  their  duty  being 
to  apply  the  law,  not  to  make  it."  ^^ 

IV.  Comparisons  between  Judicial  Review  in  Canada  and 
IN  the  United  States 

What  then  is  the  position  of  the  courts  of  Canada  in  relation  to 
the  legislative  power?  In  theory  both  federal  and  local  acts  may  be 
impeached  in  any  judicial  tribunal  and  are  subject  to  construction, 
as  to  whether  or  not  they  are  ultra  vires J^  Some  Canadians  insist 
that  there  is  a  vast  difference  between  declaring  acts  ultra  vires 

'2  44  Can.  L.  J.  557;  also  45  Can.  L.  J.  297. 

"  Regina  v.  Kerr,  11  New  Bruns.  Rep.  553,  557  (1838). 

^*  Severn  v.  The  Queen,  2  Sup.  Ct.  Rep.  70,  103  (1878). 

'^  Cf.  47  Can.  L.  J.  lo-ii.  "An  interpretation  by  the  Parliament  of  Canada  of 
the  British  North  America  Act  is  surely  not  binding  on  this,  or  on  any  court  of  jus- 
tice. It  is  for  the  judicial  power  to  decide  whether  the  interpretation  put  on  the  Con- 
stitutional Act  by  either  the  Parliament  of  the  Dominion  or  the  legislatures  of  the  Prov- 
inces is  correct  or  not."  From  Taschereau  in  Valin  v.  Langlois,  3  Sup.  Ct.  Rep.  i,  73 
(1879).  This  view  is  confirmed  by  the  Privy  Council  in  Citizens  Ins.  Co.  v.  Parsons, 
7  App.  Cas.  96,  108  (1881),  wherein  it  is  held  to  be  the  duty  of  the  courts  to  define  the 
limits  of  the  respective  powers  of  each  legislature. 
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and  declaring  them  unconstitutional.  The  difference,  if  there  is 
any,  is  not  readily  discoverable.  In  fact,  the  principles  upon  which 
judicial  power  is  based,  the  practice  in  the  application  of  the  power 
and  the  great  deference  to  judicial  opinion,  —  all  of  which  have 
had  such  a  high  development  in  the  United  States,  —  are  equally 
characteristic  of  Canadian  constitutional  law. 

Thus  the  foundation  principle  of  Canadian  public  law  is  similar 
to  that  of  the  United  States,  viz.,  that  the  courts  are  called  upon  to 
determine  the  competence  of  legislative  bodies,  both  Dominion 
and  provincial.  It  devolves  upon  a  court  of  justice  ultimately  to 
determine  whether  either  government  has  exceeded  the  limits  of  its 
jurisdiction.  There  is  some  dispute  as  to  whether  the  Privy  Coun- 
cil, to  which  body  many  such  disputes  ultimately  go,  is  a  judicial 
or  a  legislative  body.  Nevertheless  the  decisions  on  controversies 
in  the  realm  of  public  law  are  determined  in  a  regular  judicial 
manner,  with  the  full  force  and  effect  of  decisions  by  supreme  or 
superior  courts  and  in  ordinary  practice  are  not  reversible.  At 
any  rate  when  the  Dominion  Parliament  or  the  provincial  assem- 
blies attempt  to  go  beyond  their  spheres  of  action  the  Supreme 
Court,  and  ultimately  the  Privy  Council,  may  be  called  upon  to  de- 
cide whether  such  action  is  ultra  vires  or  not.^^  Just  as  under  the 
federal  system  of  the  United  States,  the  courts  are  constantly  called 
upon  "to  define  gradually  and  with  greater  exactness  as  time  pro- 
gresses the  relative  powers  given  by  the  Act  to  the  Dominion  and 
provinces  respectively.  .  .  ."  ^^ 

The  practice  of  Canadian  courts  is  thus  described  by  one  of  the 
provincial  tribunals: 

"We  have  passed  from  the  time  when  the  powers  of  the  local  legis- 
lature were  under  an  unwritten  constitution,  and  were  in  all  respects 
supreme  unless  Imperial  enactments  were  encroached  upon.  We  are 
now  under  a  written  constitution,  where  alike  the  Dominion  Parliament 

^^  48  Can.  L.  J.  243.  "While,  as  has  been  pointed  out  above,  a  British  judge  could 
not  listen  to  an  argument  that  a  statute  of  the  Imperial  Parliament  is  invalid  because 
it  goes  beyond  the  limits  of  parhamentary  authority,  the  position  of  a  judge  in  respect 
of  a  Canadian  Statute,  Dominion  or  provincial,  is  quite  different.  'In  Canada,  as  in 
the  United  States,  the  courts  inevitably  become  the  interpreters  of  the  Constitution.' 
Dicey,  164.  The  powers  of  the  legislatures  being  conifined  to  certain  specified  sub- 
jects, the  courts  must  necessarily  determine  in  each  particular  case  whether  the  sub- 
ject of  the  legislation  is  within  the  specified  classes."  From  Smith  v.  City  of  London, 
20  Ont.  L.  Rep.  133,  138  (1909). 

"  Regina  v.  Wing  Chong,  i  Brit.  Col.,  pt.  2,  156  (1885). 
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and  the  Local  Legislatures,  alike  the  Executive  and  Judiciary,  are  by 
that  written  constitution  circumscribed,  although  supreme  within  the 
limits  so  set  forth.  It,  therefore,  follows  that  Parliament  and  the  Local 
Legislatures  must  so  adjust  their  enactments  as  to  meet  the  require- 
ments of  the  Constitutional  Act.  From  time  to  time,  by  reason  of  the 
conflict  of  laws  passed  by  parHament  with  those  passed  by  the  Local 
Legislatures,  constitutional  questions,  not  only  novel  but  embarrass- 
ing, will  arise,  and  these  can  only  be  decided  by  the  judicial  tribunals.  ^^ 

''When  the  subject  matter  of  legislative  acts  is  brought  before  the 
courts  they  have  to  pronounce  upon  the  validity  of  the  enactment.  And 
this  they  have  to  do  as  well  in  regard  to  Provincial  as  Federal  legisla- 
tion; and  the  Courts  have  to  see  and  ascertain  whether  or  not  the  acts 
are  within  the  powers  respectively  assigned  to  ParUament  or  the  Local 
Legislatures."  ^^ 

The  frequent  expressions  that  Canadians  have  reason  to  feel 
satisfied  that  in  Canada  they  have  followed  British  rather  than 
American  precedent  in  forming  their  constitutional  system, ^°  con- 
tain an  element  of  truth;  nevertheless  this  dictum  by  no  means 
gives  due  weight  to  the  influence  of  the  public  law  and  practice 
of  the  United  States.  For,  in  the  words  of  Professor  Dicey, 
''The  essential  characteristics  of  federalism,  —  the  supremacy  of 
the  constitution,  the  distribution  of  powers,  — the  authority  of  the 
judiciary,  —  reappear,  though  no  doubt  with  modifications,  in 
every  true  federal  state.  ...  In  Canada,  as  in  the  United  States, 
the  courts  inevitably  become  the  interpreters  of  the  constitution."  ^^ 
And  in  the  interpretation  of  the  Constitution,  Canadian  justices 
could  not,  if  they  would,  ignore  the  remarkable  system  of  consti- 

'^  Queen  v.  Mayor  of  Fredericton,  19  New  Bruns.  Rep.  139,  180  (1879). 
^^  Law  of  the  Constitution,  180.    The  plan  of  control  over  Dominion  Acts  may 
be  illustrated  by  the  following  outline: 

A.  Legislative  control. 

1.  Provincial  Legislature. 

2.  Gov.  Gen.  —  Power  of  Disallowance. 

3.  King  in  Council. 

4.  Imperial  Parliament. 

B.  Judicial  Control. 

1.  Courts  of  Province. 

2.  Supreme  Court  of  Canada. 

3.  Privy  Council  (England). 

4.  House  of  Lords  (Supreme  Court  of  Appeal). 

5.  Imperial  Parliament. 

^  Cf.  47  Can.  L.  J.  10,  and  Lefroy,  Legislative  Power  in  Canada,  Introduction. 
'^  I  Law  Quart.  Rev.  93. 
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tutional  law  and  interpretation  which  has  grown  up  in  the  United 
States. 

There  are  many  evidences  indeed  that  Canadian  judges  and 
jurists  have  been  willing  to  learn  from  the  United  States  and  to 
follow  the  precedents  established  by  our  courts  although  they  have 
not  hesitated  to  criticise  and  reject  such  conclusions  or  principles 
as  have  appeared  inapplicable  to  their  federal  institutions.  The 
debt  which  Canada  owes  to  the  United  States  is  eloquently  ex- 
pressed in  some  notable  opinions  of  provincial  and  Dominion  jus- 
tices.   In  the  words  of  Justice  Spragge: 

"It  is  to  the  Marshalls  and  Story s  of  the  neighboring  Republic,  and 
to  their  successors  in  that  Court,  which  is  still  true  to  the  traditions  of 
the  best  age  of  American  jurisprudence,  that  we  have  to  look  for  guid- 
ance and  assistance  on  a  subject  most  familiar  to  them,  —  most  un- 
familiar to  us."  ^2 

Similarly,  referring  to  the  principles  announced  by  the  Supreme 
Court  of  the  United  States,  Justice  Duff  maintains: 

"They  are  the  result  of  a  careful  application  of  established  canons  of 
construction  to  a  Federal  Constitution,  in  many  particulars  not  unlike 
our  own,  by  men,  some  of  whose  names  as  constitutional  lawyers  are 
unsurpassed  in  the  annals  of  modern  jurisprudence.  And  they  embody 
a  system  of  constitutional  law  upon  that  subject,  such  as  cannot  be 
found  elsewhere."  ^ 

On  another  occasion  the  court  observed : 

"In  cases  like  this,  where  we  have  no,  or  scarcely  any,  English  de- 
cisions to  guide  us,  for  such  federations  do  not  exist  there,  the  authorities 
of  the  United  States,  where  very  similar  political  bodies  exist,  though  not 
binding  on  us,  are  entitled  to  the  greatest  attention  and  respect,  as  the 
production  of  some  of  the  greatest  jurists  the  world  has  seen."  ^^ 

That  the  Privy  Council  has  not  been  disposed  to  encourage  this 
tendency  to  follow  American  citations  is  clearly  shown  in  the  im- 
portant opinion  rendered  in  Bank  of  Toronto  v.  Lambe.  Says  the 
court: 

"Their  Lordships  have  been  invited  to  take  a  very  wide  range  on  this 
part  of  the  case,  and  to  apply  to  the  construction  of  the  Federation  Act 

82  Leprohon  v.  Ottawa,  2  Ont.  App.  Rep.  522,  533  (1878);  also  Ex  parte  Owen,  20 
New  Bruns.  Rep.  487  (1881). 

^  Ex  parte  Owen,  20  New  Bruns.  Rep.  487,  497  (1881). 

^  The  Thrasher  Case,  i  Brit.  Col.  153,  216  (1882). 
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the  principles  laid  down  for  the  United  States  by  Chief  Justice  Marshall. 
Every  one  would  gladly  accept  the  guidance  of  that  great  judge  in  a 
parallel  case.  But  he  was  dealing  with  the  constitution  of  the  United 
States.  ...  It  is  quite  impossible  to  argue  from  the  one  case  to  the 
other.  Their  Lordships  have  to  construe  the  express  words  of  an  Act  of 
Parliament  which  makes  an  elaborate  distribution  of  the  whole  field  of 
legislative  authority  between  two  legislative  bodies,  and  at  the  same 
time  provides  for  the  federated  provinces  a  carefully  balanced  consti- 
tution, imder  which  no  one  of  the  parts  can  pass  laws  for  itself,  except 
under  the  control  of  the  whole,  acting  through  the  Governor-General. 
And  the  question  they  have  to  answer  is  whether  the  one  body  or  the 
other  has  power  to  make  a  given  law."  ^ 

And  the  Supreme  Court  of  Canada  has  also  evinced  a  clear  in- 
tention not  to  permit  the  decisions  of  American  courts  to  have  too 
great  weight  in  the  Dominion.  This  intention  is  shown  in  the  re- 
versal of  the  provincial  decisions  establishing  the  rule  of  impKed 
prohibitions  for  the  purposes  of  taxation, ^^  and  also  in  the  evident 
desire  in  recent  years  to  avoid  citations  to  court  decisions  in  the 
United  States.  It  is  no  doubt  the  desire  of  justices  both  Imperial 
and  Dominion  to  build  up  a  constitutional  system  based  on  princi- 
ples which  are  more  closely  modelled  after  modern  EngKsh  law  than 
that  of  the  United  States. 

Moreover,  judicial  review  in  practice  is  a  very  different  thing  in 
Canada  from  what  it  is  in  the  United  States.  There  is  no  encourage- 
ment or  incentive  to  place  confines  on  the  legislative  realm,  for 
Canadians  have  not  accepted  the  dictum  which  has  had  such  a 
vogue  in  the  United  States,  that  it  is  the  chief  object  of  a  constitu- 
tion to  confine  and  restrain  the  legislative  power. ^^  The  courts 
in  Canada  are  disposed  to  grant  a  free  rein  to  legislative  vagaries 
as  long  as  each  branch  keeps  within  the  limits  carefully  defined  by 
the  Constitution.  Justices  as  well  as  political  leaders  have  been 
prone  to  uphold  the  theory  that  each  legislature  is  supreme  within 
its  special  domain.  So  far  as  it  is  possible  to  judge  by  the  nimiber 
and  importance  of  acts  invalidated,  judicial  control  has  decreased 
as  the  constitutional  relations  have  become  more  carefully  defined. 
This  decline  in  constitutional  cases  has  been  so  marked  that  there 


86  12  App.  Cas.  575,  587  (1887). 

86  Abbott  V.  City  of  St.  John,  40  Sup.  Ct.  Rep.  597  (1908). 

"  Cf.  Sill  V.  Coming,  15  N.  Y.  297,  303  (1857). 
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is  only  a  slight  interest  in  constitutional  law  among  Canadian 
lawyers  and  judges. ^^  This  decline  is  in  marked  contrast  with  the 
development  which  has  given  the  courts  more  and  more  power  in  the 
United  States  and  has  made  constitutional  law  one  of  the  greatest 
of  our  branches  of  jurisprudence. 

One  fact  which  has  no  doubt  aided  greatly  in  clarifying  and 
solidif3ring  the  relations  between  the  Dominion  and  the  provinces 
of  Canada,  and  which  accounts  in  large  part  for  the  decline  in  judi- 
cial decisions  delimiting  legislative  power,  is  the  regulative  function 
of  the  Privy  Council.  This  body  is  entirely  removed  from  the 
turmoil  of  Dominion  politics  and,  from  a  vantage  ground  of  lofty 
independence  and  superiority,  it  has  firmly  and  effectively  laid 
down  the  principles  which  have  become  the  chief  tenets  of  Cana- 
dian public  law.-  The  difficulty  of  a  coordinate  branch  of  govern- 
ment venturing  to  assert  its  authority  over  another  department, 
which  has  on  various  occasions  caused  bitter  feeling  in  the  United 
States,  has  thus  been  averted  by  referring  doubtful  questions  in- 
volving points  of  delicate  political  adjustment  to  this  separate  and 
independent  judicial  tribunal.  It  is  a  marked  tribute  to  the  wisdom 
and  justice  of  the  decisions  of  the  Council  that  its  decrees  have 
been  almost  invariably  accepted  and  approved  by  the  public  opinion 
of  Canada. 

Canadian  courts  apply  no  broad  guarantees  of  individual  rights. 
They  rarely  find  it  necessary  to  invaHdate  acts,  and  there  is  always 
a  disposition  to  permit  the  legislative  act  to  stand  if  any  justifica- 
tion for  jurisdiction  over  the  subject  matter  appears.  Moreover 
the  final  court  of  appeal  is  the  Judicial  Committee,  which  in  theory 
at  least  is  a  branch  of  the  legislative  department  of  the  English 
government.  The  verdicts  of  this  court  are  subject  to  the  general 
authority  of  the  Imperial  ParKament  in  its  legislative  capacity. 
But  Parliament  very  rarely  modifies  or  reverses  its  verdicts,  so 
that  in  fact  practically  all  cases  of  judicial  construction  of  legisla- 
tive acts  are  determined  by  courts  in  the  regular  process  of  judicial 
decision.  The  possibility,  however,  that  the  decisions  of  the  Judi- 
cial Committee  may  be  reversed  in  Parliament,  that  this  body 
has  a  semi-legislative  status  and  the  fact  that  the  legislative  acts 
of  federal  and  provincial  parliaments  are  rather  infrequently  sub- 

8^  "Constitutional  questions  are,  in  comparison  with  their  frequency  in  the  United 
States,  rarely  raised  in  ordinary  litigation."    Quoted  46  Can.  L.  J.  358. 
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ject  to  invalidation  as  ultra  vires,  add  color  to  the  dictum  which 
Canadians  are  prone  to  emphasize  to  the  effect  that  their  legis- 
latures are  supreme. 

The  combined  effect  of  all  limitations  and  restrictions  placed 
about  the  exercise  of  this  authority  renders  judicial  review  in  Can- 
ada a  relatively  simple  matter  of  construction.  And  as  the  Judicial 
Committee  and  high  court  have  developed  the  principles  of  inter- 
pretation for  the  Canadian  Constitution,  cases  for  the  reversal  of  the 
legislative  will  have  decHned  both  in  the  federal  and  state  govern- 
ments. Cases  raising  vital  issues  of  construction  have  arisen  quite 
infrequently  in  recent  years,  and  if  one  may  venture  a  prophecy 
seem  likely  to  grow  less  and  less  as  time  goes  on.  With  the  specific 
powers  of  both  governments  carefully  outlined  in  the  fundamental 
law,  all  powers  distributed  between  the  two  governments,  and  with 
no  incentive  to  the  judiciary  to  exercise  a  censorship  over  legis- 
lative acts  on  vague  general  principles  which  rest  for  application 
with  the  judicial  conscience,  it  cannot  be  claimed  that  judicial  re- 
view in  Canada  has  anything  like  the  potency  that  it  has  in  the 
United  States. 

On  the  other  hand,  the  disposition  to  deny  the  influence  of 
judicial  decisions  and  the  customs  prevailing  in  the  federal  system 
of  the  United  States  is  scarcely  in  accord  with  the  facts,  and  evinces 
something  of  a  spirit  of  prejudice  which  may  be  natural  on  the 
part  of  the  public  men  in  a  nation  with  whom  our  relations  in  the 
past  have  been  none  too  friendly.  Indeed  the  statesmen  who  framed 
the  British  North  America  Act,  who  sought  to  avoid  the  defects 
which  time  and  events  had  shown  to  exist  in  the  Constitution  of  the 
United  States  ^^  and  who  aimed  to  preserve  their  allegiance  and 
loyalty  to  their  motherland,  adopted  a  form  of  government  which 
has  been  declared  to  be  "a  happy  compound  of  the  best  features 
of  the  British  and  American  constitutions."  ^^  Among  the  features 
of  this  compound,  in  which  the  influence  of  the  United  States  is 
particularly  evident,  is  the  practice  of  judicial  review  of  legisla- 
tion, —  now  a  weU  recognized  and  highly  approved  feature  of  the 
Canadian  Federation.  Charles  G.  Haines, 

University  of  Texas. 

8^  See  opinion  of  Sir  John  Macdonald,  quoted  in  In  re  Prohibitory  Liquor  Laws,  24 
Sup.  Ct.  Rep.  170,  206  (1894). 

^°  From  opinion  of  George  Brown,  quoted  in  In  re  Prohibitory  Liquor  Laws,  24 
Sup.  Ct.  Rep.  170,  207  (1894). 
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/^^OMITY  is  a  term  of  international  law.  Its  best  defkdtion,  in 
^^  the  light  of  the  derivation  of  the  word,  is  ''courtesy."  Dicey, 
indeed,  looking  at  what  the  courts  do  when  they  profess  to  be 
actuated  by  comity,  rather  than  at  what  they  say,  has  defined  it  as 
caprice;  and  it  is  perhaps  true  that  no  more  definite  principle  than 
caprice  can  be  said,  on  the  whole,  to  govern  the  attitude  of  the 
courts  of  one  nation  towards  those  of  another.  What  they  say, 
however,  as  to  their  attitude,  is  always  couched  in  terms  of  the 
greatest  courtesy.  Story  says  that  it  has  been  thought  by  some 
jurists  that  the  obligation  of  nations  to  give  ejffect  to  foreign  laws 
when  not  prejudicial  to  their  own  interests  is  not  so  much  a  matter 
of  comity  or  courtesy  as  of  paramoimt  moral  duty.^  But  this  is  a 
counsel  of  perfection. 

The  attitude  of  the  EngHsh  courts  towards  the  decisions  of 
American  courts  may  be  taken  as  typical  of  the  working  of  the 
principle  of  comity.  In  a  case  Hke  Castro  v.  Regina^  we  see  it 
given  considerable  effect.  There  Lord  Watson  refers  to  an  Ameri- 
can case,  "not  of  course  as  an  authority,  because  I  take  it  that  a 
judgment  of  a  court  in  New  York  is  not  an  authority  in  a  case 
arising  in  England,  with  regard  to  English  rules  of  procedure,  but 
as  a  decision  of  learned  judges  that  ought  to  influence  the  House  to 
come  to  the  same  conclusion  in  the  present  case."  "Ought  to 
influence"  puts  it  about  as  strongly  as  international  comity  can 
be  put. 

The  attitude  of  American  courts  towards  the  decisions  of 
English  courts  is  theoretically  precisely  that  expressed  by  Lord 
Watson,  but  practically  the  psychological  standpoint  is  sHghtly 
different.  Here  there  would  be  the  respect  for  learned  judges,  of 
which  Lord  Watson  speaks,  with  an  added  element  of  respect  for 
judges  sitting  at  the  very  fountainhead  of  our  system  of  law.  It  is 
comity  in  each  case,  and  comity  is  only  courtesy;  but  the  courtesy 
of  the  parent  towards  the  child  is  not  just  the  same  thing,  psycho- 
logically, as  the  courtesy  of  the  child  towards  the  parent.    That 

^  Conflict  of  Laws,  ^  :^S'  ^6  App.  Cas.  229,  249  (1881). 
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there  are  these  psychological  elements  in  comity  is  a  consideration 
not  to  be  overlooked  in  a  study  of  its  workings  as  a  judicial  principle. 

In  American  law  the  word  "comity,"  in  addition  to  its  normal  use, 
has  been  borrowed  to  express  relationships  not  international.  The 
logical  anomalies  of  a  federal  union  have  brought  this  about. 
The  qualified  kind  of  sovereignty  prevailing  under  a  federal  gov- 
ernment has  led  to  a  qualified  conception  of  comity.  Our  sovereign 
states,  in  so  far  as  they  are  sovereign,  possess  to  that  extent  sov- 
ereign judicial  powers.  The  relation  between  independent  state 
tribunals,  acknowledging  no  appellate  superior  within  the  sphere  of 
their  domestic  concerns,  came  naturally  enough  to  be  expressed  by 
the  word  "  comity."  But  it  is  not  quite  the  comity  of  international 
law.  It  is  a  comity  exercised  under  the  dominance  of  the  "full 
faith  and  credit"  clause  of  the  Constitution,  and  under  Kmitations 
which  preclude  the  final  determination  of  questions  of  federal  con- 
stitutional and  statute  law.  The  terms  in  which  this  kind  of  comity 
is  expressed  in  judicial  discussion  of  the  subject  in  our  state  courts 
are  the  same  as  those  used  to  define  comity  in  international  law; 
but  the  underlying  difference  in  situation  should  not  be  lost  sight  of. 

Furthermore,  just  as  the  states  have  their  own  field  of  sovereignty, 
and  their  own  courts  with  jurisdiction  in  that  field,  so  has  the  fed- 
eral government  a  field  of  sovereignty,  and  a  system  of  federal 
courts  exercising  jurisdiction  in  that  field.  These  federal  courts, 
aside  from  the  Supreme  Court  with  national  jurisdiction,  have  a 
local  jurisdiction,  geographically  limited.  Each  District  Court, 
like  the  old  Circuit  Court,  now  merged  in  the  District  Court,  has 
jurisdiction  only  within  its  own  district,  which  covers  either  a 
whole  state  or  some  definite  part  of  a  state.  Each  Circuit  Court 
of  Appeals,  of  which  there  are  nine  for  the  country,  has  jurisdiction 
over  the  groups  of  states  which  Congress  has  assigned  as  its  circuit. 
Each  District  Court  is  independent  of  every  other  District  Court, 
each  Circuit  Court  of  Appeals  of  every  other  Circuit  Court  of 
Appeals.  Congress  has  not  defined  their  attitude  towards  each 
other.  What  should  that  attitude  be?  It  has  been  left  to  them  to 
settle  it  for  themselves,  and  they  have  said  that  it  should  be  one  of 
comity.  But  if  comity,  it  is  comity  of  a  new  kind, — it  is  not  the 
comity  of  international  law.  It  is  comity  between  courts  of  the  same 
sovereignty,  administering  the  law  of  that  sovereignty.  This  was 
not  the  situation  under  which  the  doctrines  of  comity  took  shape; 
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it  was  not  at  all  a  situation  for  which  a  principle  that  Dicey  could 
only  define  as  caprice  was  adequate.  Yet  the  courts  have  not  al- 
ways been  careful  to  keep  this  difference  before  them,  and  their 
use  of  an  international  vocabulary  in  a  domestic  situation  has  kept 
the  subject  under  the  influence  of  international  conceptions. 

In  the  United  States  Supreme  Court  itself,  where  is  lodged  the 
final  check  upon  divergence  of  view  in  the  federal  courts,  the  dis- 
tinction has  not  been  kept  clear,  for  in  Mast,  Foos,  b'  Co.  v.  Stover 
Mfg.  Co.^  we  find  Mr.  Justice  Brown  using  the  following  language, 
a  propos  of  a  contention  that  comity  should  have  induced  the  court 
below  to  follow  a  decision  in  another  circuit: 

"Comity  is  not  a  rule  of  law,  but  one  of  practice,  convenience,  and 
expediency.  It  is  something  more  than  mere  courtesy,  which  implies  only 
deference  to  the  opinion  of  others,  since  it  has  a  substantial  value  in 
securing  uniformity  of  decision,  and  discouraging  repeated  litigation  of 
the  same  question.  But  its  obligation  is  not  imperative.  If  it  were,  the 
indiscreet  action  of  one  court  might  become  a  precedent,  increasing  in 
weight  with  each  successive  adjudication,  until  the  whole  country  was 
tied  down  to  an  unsound  principle.  Comity  persuades;  but  it  does  not 
command.  It  declares  not  how  a  case  shall  be  decided,  but  how  it  may 
with  propriety  be  decided.  It  recognizes  the  fact  that  the  primary  duty 
of  every  court  is  to  dispose  of  cases  according  to  the  law  and  the  facts; 
in  a  word,  to  decide  them  right.  In  doing  so,  the  judge  is  bound  to  de- 
termine them  according  to  his  own  convictions.  If  he  be  clear  in  those 
convictions,  he  should  follow  them.  It  is  only  in  cases  where,  in  his  own 
mind,  there  may  be  a  doubt  as  to  the  soundness  of  his  views  that  comity 
comes  in  play  and  suggests  a  uniformity  of  ruling  to  avoid  confusion, 
until  a  higher  court  has  settled  the  law.  It  demands  of  no  one  that  he 
shall  abdicate  his  individual  judgment,  but  only  that  deference  shall 
be  paid  to  the  judgments  of  other  coordinate  tribunals." 

These  words  are  classic  in  their  clarity,  and  wholly  admirable  as 
a  definition  of  comity  in  the  international  sense;  but  it  may  be 
permitted  to  doubt  whether  they  outline  a  wise  policy  for  the 
guidance  of  the  inferior  federal  courts  in  their  mutual  relations. 
Moreover,  they  are  perhaps  reduced  to  the  category  of  a  dictum 
when  the  learned  justice  adds  (p.  489) : 

"It  is  scarcely  necessary  to  say,  however,  that  when  the  case  reaches 
this  court,  we  should  not  reverse  the  action  of  the  court  below  if  we 

»  177  U.  S.  48s,  488  (1900). 
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thought  it  correct  upon  the  merits,  though  we  were  of  opinion  it  had 
not  given  sufficient  weight  to  the  doctrine  of  comity.'* 

It  is  to  be  noted,  too,  that  the  cases  which  Mr.  Justice  Brown 
cites  in  his  opinion  are  all  cases  which  hold  for  uniformity  of  de- 
cision by  different  courts  in  patent  litigation.  Indeed,  in  patent 
causes  the  necessity  for  uniformity  of  decision  has  been  well-nigh 
imiversally  recognized. 

Back  in  1874  Judge  Emmons,  sitting  in  the  Eastern  District  of 
Michigan,  gave  elaborate  consideration  to  this  question  of  con- 
sistency in  the  interpretation  of  patents,  in  the  fierce  litigation 
over  the  patent  for  a  rubber  plate  for  false  teeth.  Speaking  of  the 
principle  that  courts  of  the  same  government,  having  the  same 
jurisdiction  to  decide  the  same  points,  should  not  be  at  variance 
with  each  other,  he  said  in  his  opinion: 

"If  one  system  of  coordinate  courts  more  than  another  calls  for  the 
application  of  this  general  principle  it  is  that  of  the  Circuit  Courts  of  the 
United  States.  They  all  have  similar  special  jurisdiction,  and  are  all,  in 
an  eminent  degree,  looked  to  for  all  those  rules  of  right  and  property  cre- 
ated under  the  Federal  Statutes,  and  in  reference  to  the  subjects  coming 
within  the  Federal  Constitution.  Although  divided  in  jurisdiction  geo- 
graphically, they  constitute  a  single  system;  and  when  one  court  has 
fully  considered  and  deliberately  decided  a  question,  every  suggestion  of 
propriety  and  fit  public  action  demand  it  should  be  followed  until  modi- 
fied by  the  Appellate  Court. 

"The  comment  at  the  bar  upon  this  subject  assumed  that  the  final 
decrees  and  elaborately-reasoned  decisions  of  circuit  judges,  with  full 
citations  and  criticisms  of  authorities,  often  involving  the  entire  history 
of  the  law  upon  the  subject  discussed,  are  to  be  ranked  with  what  are 
termed  nisi  prius  decisions.  They  are  in  all  respects  judgments  in  banc. 
They  not  only  have  the  deliberation  and  care  of  judgments  in  the  high 
courts  of  Chancery  in  England  and  this  country,  but  the  court  of  itself 
bears  the  same  relation  to  the  whole  judicial  system  that  such  coiuts  do 
to  those  in  which  they  exist.  There  is  but  one  Appellate  Court  above 
them.  A  superior  tribunal  also  reviews  the  judgments  of  the  English 
Chancery,  and  so  of  nearly  all  the  like  state  tribunals. 

"Although  we  would  by  no  means  confine  our  acquiescence  in  the 
decisions  of  our  brother  judges  to  cases  where  the  particular  patent  has 
been  adjudged  to  be  valid,  or  that  a  particular  device  infringes  upon  it, 
still  we  think  that  eminently  beyond  other  cases  is  the  rule  applicable 
to  them.    The  right  of  the  complainant  is  a  special  franchise  granted  by 
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the  political  power.  A  special  organism  is  created  for  the  purpose  of 
ascertaining  his  right  to  the  grant.  When  issued,  the  several  federal 
courts  are  authorized  to  review  the  rectitude  of  this  action,  and  from 
their  determination  an  appeal  lies  to  the  court  of  last  resort.  It  is  an 
indivisible  system  for  ascertaining  the  rightfulness  and  the  limits  of  the 
patent,  and  when,  in  any  coordinate  department  of  it,  judgment  has 
been  pronounced,  that  duty  should  be  deemed  performed  until  reversed 
by  an  appellate  tribunal.  It  would  ppsent  an  unseemly  spectacle  for 
the  same  governmental  grant  to  receive  half  a  dozen  different  con- 
structions in  as  many  coordinate  courts,  all  authorized  to  define  it  and 
inform  the  citizens  what  it  means,  and  all  having  the  force  of  law  con- 
temporaneously under  the  same  government.  .  .  .  Until  some  special 
tribunal  is  instituted  for  the  determination  of  these  questions,  and  some 
general  mode  of  reviewing  these  public  grants,  which  shall  test  definitely 
the  rightfulness  of  the  grants,  it  will  result  in  a  large  saving  of  money  to 
the  great  masses  of  our  citizens  who  are  using  these  improvements,  to 
let  them  and  their  advisers  of  the  profession  understand  that  a  fair  and 
full  examination  in  one  court,  followed  by  a  judgment,  will,  in  the  other 
coordinate  tribunals,  be  acquiesced  in  as  law,  if  there  is  no  appeal  and 
reversal."  ^ 

Judge  Emmons  supports  his  reasoning  with  citations  of  in- 
stances of  conformity  among  the  federal  courts,  among  them  one 
which  has  the  weight  of  the  great  name  of  Mr.  Justice  Story,  where, 
sitting  in  the  First  Circuit,  he  deferred  to  a  decision  of  Mr.  Justice 
McLean  in  the  Third  Circuit,  saying  that,  *' although  his  mind  was 
not  without  much  difficulty  on  this  point,  he  should  rule  for  the 
plaintiffs,  in  accordance  with  the  opinion  of  Mr.  Justice  McLean."  ^ 
Judge  Emmons's  language  makes  the  question  of  public  policy 
so  clear  that  it  hardly  needs  to  be  supplemented,  yet  it  may  be  well 
to  quote  from  a  few  of  the  later  cases  in  which  the  language  is 
especially  persuasive. 

In  Shreve  v.  Cheesman,^  Circuit  Judge  Sanborn  had  occasion  to 
consider  this  question  of  uniformity  of  decision.  He  first  quotes 
Chancellor  Kent's  statement:  ^ 

*  Goodyear  Dental  Vulcanite  Co.  v.  Willis,  i  Flipp.  388,  393  et  seq.  (1874).  This 
language  was  approved  by  Circuit  Judge  Wallace  in  the  Second  Circuit  in  Reed  v. 
Atlantic  &  P.  R.  Co.,  21  Fed.  283  (1884). 

^  Washburn  v.  Gould,  3  Story  122,  133  (1844).  Mr.  Justice  MiUer's  conception 
of  comity  between  judges  of  different  rank  exercising  the  same  jurisdiction  is  ex- 
pressed in  Appleton  v.  Smith,  i  Dillon  202  (1870). 

«  69  Fed.  78s,  790  (1895).  '  I  Kent,  Comm.  §§  475,  476. 
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"If  a  decision  has  been  made  upon  solemn  argument  and  mature  de- 
liberation, the  presumption  is  in  favor  of  its  correctness;  and  the  com- 
munity have  a  right  to  regard  it  as  a  just  declaration  or  exposition  of  the 
law,  and  to  regulate  their  actions  and  contracts  by  it." 

He  then  adds: 

"It  is  a  principle  of  general  jurisprudence  that  courts  of  concurrent 
or  coordinate  jurisdiction  will  follow  the  deliberate  decisions  of  each 
other,  in  order  to  prevent  unseemly  conflicts,  and  to  preserve  uniformity 
of  decision  and  harmony  of  action.  This  principle  is  nowhere  more 
firmly  established  or  more  implicitly  followed  than  in  the  circuit  courts 
of  the  United  States.  A  deliberate  decision  of  a  question  of  law  by  one 
of  these  courts  is  generally  treated  as  a  controlling  precedent  in  every 
federal  circuit  court  in  the  Union,  until  it  is  reversed  or  modified  by  an 
appellate  court." 

In  an  admiralty  case,^  in  the  Eastern  District  of  Pennsylvania, 
Judge  Butler  went  counter  to  his  own  views  because  of  rulings 
upon  the  same  point  in  other  districts.  Citing  these  rulings  he 
says : 

"In  neither  of  the  cases  is  the  subject  discussed  at  any  length,  or  any 
adequate  reason  assigned,  in  my  judgment,  for  the  conclusion  reached. 
So  great,  however,  is  the  importance  I  attach  to  uniformity  of  decision 
by  courts  of  coordinate  jurisdiction,  that  I  feel  constrained  to  adopt  the 
rule  thus  established  in  the  several  districts  in  which  these  cases  arose. 
It  seems  more  important  that  the  rule  should  be  uniform  and  certain  than 
that  it  should  be  consistent  with  principle." 

Nor  is  it  a  valid  objection  that  the  parties  before  the  court  are 
not  the  same.  Judge  Green  in  the  District  of  New  Jersey  puts  this 
strongly:  ^ 

"The  fact  that  the  defendant  in  the  present  case  was  not  in  any  wise 
personally  interested  in  the  former  case  cannot  be  regarded  as  lessening 
in  any  degree  the  binding  effect  of  a  solemn  decision  made  in  that  cause. 
What  was  decided  was  a  question  of  law  arising  upon  these  very  letters 
patent.  Such  decision  becomes  a  precedent,  to  be  followed  in  all  cases 
in  which  the  same  legal  question,  arising  from  the  same  letters  patent, 
presents  itself  for  consideration,  and  an  authority  impUcitly  to  govern, 
unless  it  clearly  appears  that  the  principles  which  underlie  it  have  been 
grossly  misunderstood  or  misapplied." 

»  The  Chelmsford,  34  Fed.  399,  402  (1888). 
'  Zinsser  v.  Krueger,  45  Fed.  572,  574  (1891). 
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In  Edison  Electric  Light  Co.  v.  Packard  Electric  Co}^  Mr.  Justice 
Miller  is  quoted  as  follows: 

"I  think  that  the  uniform  course  of  decisions  in  the  courts  of  the 
United  States,  where  a  previous  decision  has  been  had  by  a  circuit  court 
with  regard  to  the  validity  of  a  patent,  has  been  to  treat  it  as  of  the  very 
highest  nature,  and  as  almost  conclusive  in  an  application  for  injunc- 
tion in  another  case  founded  on  the  same  patent." 

In  a  patent  suit  in  the  Eastern  District  of  Pennsylvania  ^^  Judge 
Butler,  in  following  a  decision  on  the  same  patent  in  the  District  of 
Connecticut,  said: 

"A  proper  regard  for  the  interests  of  suitors  requires  that  the  deci- 
sions [in  Connecticut]  shall  be  given  controlling  effect.  The  importance 
of  uniformity  in  the  law,  as  administered  in  the  several  circuits,  is  too 
great  to  be  disregarded,  even  where  the  judges  may  differ  in  opinion. 
Conflicting  decisions  on  the  same  patent  would  be  an  intolerable  evil." 

And  this  was  said  by  Judge  Blodgett,  in  the  Northern  District 
of  Illinois,^^  to  be  ^'the  true  policy  of  the  United  States  courts  in 
reference  to  patent  cases. '^ 

Likewise  Judge  Taft,  sitting  in  the  Southern  District  of  Ohio,^^ 

says: 

"  It  is  well  settled  that  a  decision  of  one  circuit  court,  after  a  full  hear- 
ing, in  a  patent  case,  upon  substantially  the  same  evidence,  will  be  fol- 
lowed in  another  circuit  court,  and  that,  if  a  different  conclusion  is  to  be 
secured,  the  case  must  be  carried  to  an  appellate  court." 

Circuit  Judge  Dallas  has  put  the  matter  upon  higher  ground  than 
that  of  comity:  ^* 

"If  the  rule  here  adverted  to  were  one  of  'comity'  merely,  it  would, 
I  think,  be  impossible  to  justify  its  derogation  from  the  right  of  suitors 
to  the  veritable  judgment  of  the  tribunal  to  which  any  particular  case  is 
confided  for  decision.  Upon  general  questions  of  law,  the  views  of 
courts  of  coordinate  jurisdiction  are  always  regarded  with  respectful  con- 
sideration, but  never  as  controlling.  In  patent  causes,  however,  con- 
clusive effect  is  accorded  by  each  of  the  circuit  courts  of  the  United 

^^  61  Fed.  1002  (1893). 

1^  Enterprise  Mfg.  Co.  v.  Deisler,  46  Fed.  854,  855  (1891). 

12  Kidd  V.  Ransom,  35  Fed.  588  (1888). 

13  Allington  &  Curtis  Mfg.  Co.  v.  Globe  Co.,  89  Fed.  865,  866  (1898). 

1*  Office  Specialty  Mfg.  Co.  v.  Wintemight  &  Comyn  Mfg.  Co.,  67  Fed.  928  (1895). 
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States  to  a  prior  judgment  of  any  other  of  them,  wherever  the  patent, 
the  question,  and  the  evidence  are  the  same  in  both  suits,  not  on  the 
ground  of  comity  alone,  but  with  the  practical  and  salutary  object  of 
avx)iding  repeated  litigation  and  conflicting  decrees  in  the  courts  of  the 
several  districts  upon  matters  which,  having  been  once  passed  upon  by 
a  court  of  first  instance,  ought  to  be  referred  to  a  court  of  appeal  for 
authoritative  determination.'* 

It  will  be  seen  that  patent  cases  have  called  out  the  strongest 
judicial  expressions  in  favor  of  uniformity  of  decision,  but  in  other 
fields  of  federal  jurisdiction  a  like  policy  has  been  adhered  to.  A 
decision  in  admiralty  has  already  been  quoted.  In  receivership 
matters  involving  operations  in  different  states  the  impropriety 
of  conflicting  interpretations  of  the  scope  of  the  receivership  has 
been  recognized,  and  in  customs  cases  uniformity  in  applying  the 
terms  of  the  Tariff  Acts  has  usually  prevailed. 

If  we  could  leave  the  subject  of  federal  comity  here,  with  only 
the  judicial  utterances  quoted  to  elucidate  the  topic,  there  would 
be  nothing  of  what  Dicey  had  in  mind  when  he  defined  comity  as 
caprice;  but  we  must  turn  to  another  line  of  thought  upon  the 
subject  where  caprice  is  sufficiently  manifest.  Indeed,  Judge 
Dallas  might  well  claim  for  uniformity  of  decision  in  patent  causes 
a  higher  sanction  than  that  of  comity,  for  an  examination  of  the 
whole  field  of  decision  reveals  comity  as  rather  an  uncertain  reli- 
ance. Comity  alone  as  a  controlling  principle  seems  to  give  too 
much  play  to  some  very  human  weaknesses,  —  weaknesses  which 
judges  share  with  the  rest  of  mankind.  Too  many  judges,  of  strong 
individuahty,  are  unequal  to  the  self-effacement  required  to  make 
comity  a  wholly  effective  principle  of  federal  jurisprudence. 
Some  of  them,  if  not  avowedly,  yet  in  practical  effect,  seem  to 
approach  the  decisions  of  courts  of  no  higher  commission  than 
their  own  from  the  standpoint  of  the  Irish  judge  who  said  that 
**when  a  decision  of  one  court  is  cited  to  another  of  coordinate  au- 
thority, the  latter  has  a  right  to  regard  it  in  a  critical  or  even 
sceptical  spirit.''  ^^    When  parties  before  the  court  are  assiduously 

"  In  re  Tottenham's  Estate,  Ir.  3  Eq.  528  (1869).  There  are  expressions  about 
comity  in  English  decisions,  and  in  the  courts  of  the  Empire  outside  of  England,  that 
show  much  the  same  tendencies  and  impulses  that  we  find  in  our  federal  courts.  The 
old  courts  of  Westminster  Hall,  the  Common  Pleas,  King's  Bench,  and  Exchequer 
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urging  it  to  exercise  its  independent  judgment,  this  sceptical  spirit 
is  easily  yielded  to;  and  though  the  cases  in  which  it  has  prevailed 
over  other  considerations  are  neither  so  niunerous  nor  so  persuasive 
as  those  in  which  the  advantages  of  a  uniform  administration  of 
the  law  have  been  kept  steadily  before  the  eye  of  the  court,  they 
are  sufficient  in  number  to  make  the  question  of  the  mutual  rela- 
tions of  the  coordinate  federal  courts  one  of  some  uncertainty. 

For  example,  we  find  Judge  Knowles,  in  the  District  of  Mon- 
tana,^^  when  it  was  urged  upon  him  that  if  one  circuit  court  de- 
cides a  point  all  the  others  should  conform,  saying  flatly  that  "  this  is 
not  the  rule  which  prevails  in  the  circuit  courts  of  the  United 
States,"  and  he  fortifies  this  with  the  Bible.  *'In  the  Bible,"  he 
says,  "there  is  the  command:  'Thou  shalt  not  follow  a  multitude 
to  do  evil.'" 

Judge  Knowles  was  not  sitting  in  a  patent  case  when  he  expressed 
himself  in  that  manner;  but  even  in  patent  cases,  where  there  is 
such  general  agreement  the  other  way,  like  views  have  been  enun- 
ciated. Thus,  in  the  Western  District  of  Missouri,^^  Judge  PhilHps 
says  of  a  decision  in  another  district  on  the  patent  then  before 
him: 

"The  only  consideration  to  which  that  decision  is  entitled,  aside  from 
the  recognized  ability  of  the  judge,  rests  upon  the  comity  between  courts. 
The  broadest  appHcation  that  can  possibly  be  claimed  for  this  principle 
is  that  the  decision  of  courts  of  coordinate  jurisdiction  upon  the  same 
subject-matter  of  controversy  is  entitled  to  high  respect  as  a  precedent, 
when  the  subsequent  case  presents  substantially  the  same  state  of  facts. 
The  former  case  is  not  conclusive.  After  giving  due  weight  to  all 
prior  adjudications,  the  question  of  infringement  of  a  patent  is  still  to  be 
determined  in  each  particular  case  as  it  arises  on  the  evidence  adduced." 

followed  each  other's  decisions  as  a  matter  of  comity  among  judges,  but  the  vice- 
chancellors  have  often  shown  considerable  independence  of  each  other.  (See  The 
Vera  Cruz,  9  P.  D.  96  (1884);  Gathercole  v.  Smith,  44  L.  T.  439  (1881).)  The  Court 
of  Appeal,  by  Brett,  M.  R.,  has  said  that  "a  court  of  law  is  not  justified,  according  to 
the  comity  of  our  courts,  in  overruling  the  decision  of  another  court  of  coordinate 
jurisdiction."  Palmer  v.  Johnson,  13  Q.  B,  D.  351,  355  (1884).  In  a  more  recent 
case.  Sir  Swinfen  Eady,  sitting  as  a  judge  of  first  instance  in  England,  held  that  he 
was  bound  by  the  unanimous  judgment  of  the  Court  of  Session  in  Scotland  construing 
an  Act  of  Parliament  which  applied  to  both  England  and  Scotland.  In  re  Hartland, 
[191 1]  I  Ch.  459,  466. 

^^  Northern  Pac.  R.  Co.  v.  Sanders,  47  Fed.  604,  613  (1891). 

"  Worswick  Mfg.  Co.  v.  City  of  Kansas,  38  Fed.  239,  241  (1889). 
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Likewise  Judge  Archbald,  in  the  District  of  New  Jersey/^  made 
an  elaborate  examination  of  the  question  of  the  validity  of  a 
patent  which  had  been  the  subject  of  extended  litigation  in  the 
Second  Circuit.  He  acknowledged  the  decisions  in  that  litigation 
as  of  material  assistance  to  him,  but  held  that  he  was  not  controlled 
by  them,  nor  absolved  from  an  independent  examination  of  the 
questions  involved,  and  claimed  for  his  conclusions,  though  indeed 
conforming  to  those  decisions,  that  they  were  substantially  his 
own. 

And  Judge  Kohlsaat,  in  the  Northern  District  of  Illinois,^^  after 
stating  that  there  was  no  material  difference  between  the  papers 
before  him  and  those  before  the  courts  in  Htigation  over  the  same 
patent  in  the  Second  Circuit,  said: 

*' Complainant  seeks  to  have  this  court  follow  the  decisions  of  the 
courts  of  the  Second  Circuit  upon  the  questions  of  validity  and  in- 
fringement, in  accordance  with  a  rule  of  comity  which  is  said  to  prevail 
in  some  circuits;  but  the  utterances  of  the  Court  of  Appeals  of  this 
circuit  have  been  positive  to  the  effect  that  each  case  in  this  circuit  must 
be  decided  upon  its  merits  as  disclosed  by  the  record  therein,  and  that  a 
ruHng  or  opinion  of  any  other  Circuit  Court  or  Court  of  Appeals  upon 
any  question  involved  should  be  given  only  its  just  and  reasonable  weight 
according  to  the  circumstances;  and  it  therefore  follows  that  this  court 
should  give  weight  to  the  said  decisions  in  the  Second  Circuit  only  to  the 
extent  that  the  reasoning  therein,  as  applied  to  the  facts  presented  by  this 
record,  may  be  persuasive." 

The  learned  judge  does  not  cite  the  positive  utterances  of  the 
Court  of  Appeals  for  his  circuit  (the  seventh)  which  guided  him  in 
this  decision.  But  it  remains  for  us  to  consider  the  attitude  of  the 
several  Circuit  Courts  of  Appeals  towards  this  matter  of  comity. 

The  Circuit  Court  of  Appeals  Act  of  1891  made  an  important 
modification  of  the  federal  judicial  system.  It  introduced  a  new 
tribunal  into  each  of  the  nine  circuits  into  which  the  judicial  dis- 
tricts of  the  country  were  already  grouped, — an  appellate  tribimal 
to  take  over  a  substantial  portion  of  the  jurisdiction  of  the  United 
States  Supreme  Court.  Much  of  the  jurisdiction  of  this  new  court, 
including  patent  Htigation,  was  made  final,  though  to  the  Supreme 
Court  was  left  a  power  of  intervention  by  certiorari.    It  should  be 

*^  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co.,  120  Fed.  672,  674  (1903). 
*"  Welsbach  Light  Co.  v.  Cosmopolitan,  etc.  Co.,  100  Fed.  648,  649  (1900). 
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remembered,  however,  that  certiorari  from  the  Supreme  Court  is 
always  a  matter  of  grace  and  not  of  right,  and  that  it  is  a  remedy 
very  sparingly  granted. 

The  entry  of  nine  Circuit  Courts  of  Appeals  into  the  field  of 
federal  judicial  action  has  made  the  question  of  comity  among  the 
federal  courts  one  of  increased  seriousness.  It  has,  to  be  sure,  re- 
duced the  opportunities  for  confusion  by  bringing  some  eighty  odd 
districts,  each  clothed  with  powers  of  independent  action,  into 
nine  family  groups  under  a  local  appellate  tribunal;  and  the  effect 
of  this  is  inevitably  to  produce  a  degree  of  cohesion  within  each 
group  that  practically  prevents  discordant  rulings.  But,  on  the 
other  hand,  a  lack  of  uniformity  of  action  among  nine  appellate 
courts,  vested  with  a  large  measure  of  finality  of  decision,  is  a 
more  serious  matter  than  diversity  among  courts  of  first  instance. 
With  the  country,  as  it  were,  divided  for  federal  judicial  purposes 
into  nine  independent  principalities,  the  views  of  the  nine  appellate 
courts  of  their  proper  attitude  towards  each  other,  —  in  other 
words,  their  views  of  comity,  —  take  on  increased  importance. 

When  we  investigate  those  views  we  find  the  same  tendencies 
at  work  that  had  been  apparent  in  the  lower  courts.  Some  of  the 
Courts  of  Appeals  have  seen  themselves  clearly  as  parts  of  a  whole, 
and  have  recognized  the  necessity  of  subordination  to  the  integ- 
rity of  the  system  of  which  they  were  a  part,  while  others  have 
regarded  themselves  as  clothed  with  an  independent  jurisdiction 
which  it  would  be  stultifying  to  minimize  in  any  degree.  The  best 
expression  of  the  first  point  of  view  is  found  in  the  opinion  of  Judge 
Putnam  in  Beach  v.  Hohhs?^  This  opinion  was  delivered,  indeed, 
in  the  Circuit  Court,  but  the  Court  of  Appeals  adopted  his  views 
when  the  same  case  came  before  it  on  appeal.^^  Judge  Putnam 
handled  the  subject  with  a  firm  grasp,  and  he  must  be  quoted  at 
some  length: 

"It  is  necessary,  first  of  all,  that  we  should  determine  the  effect  to  be 
given  to  the  legal  proceedings  in  the  Second  Circuit.  ...  So  far  as  any 
proposition  may  be  fully  presented  to  the  Court  of  Appeals  in  any  cir- 
cuit, and  determined  by  it,  resulting  in  a  rule  which  is,  and  ought  to  be, 
of  general  application,  especially  when  it  involves  federal  questions,  a 
condition  of  adjudications  which  would  defeat  uniformity  throughout 
the  United  States  would  clearly  disappoint  the  contemplation  of  Congress 

20  82  Fed.  916,  918,  919  (1897).         21  Hobbs  v.  Beach,  92  Fed.  146,  147  (1899). 
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in  establishing  those  tribunals.  It  certainly  was  not  the  expectancy  of 
Congress  that  the  establishment  of  those  courts  would  destroy  the 
general  uniformity  of  adjudications  in  the  federal  tribunals  touching 
general  principles  of  law,  and  especially  touching  federal  questions,  which 
has  heretofore  existed;  nor  was  it  its  purpose  to  create  several  centres 
for  the  determination  of  that  class  of  questions,  which  would  take  on  a 
local  character,  as  is  the  fact  with  reference  to  the  various  state  tri- 
bunals. As  was  said  by  the  Circuit  Court  of  Appeals  for  this  circuit  in 
Beal  V.  City  of  Somerville,  i  C.  C.  A.  598,  50  Fed.  647,  652,  the  Circuit 
Courts  of  Appeals  must  maintain  themselves  as  tribunals  of  final  juris- 
diction, notwithstanding  the  possibility  that  cases  disposed  of  by  them 
may  in  some  form  reach  the  Supreme  Court.  In  view  of  this  fact,  a 
decision  of  the  Circuit  Court  of  Appeals  in  any  circuit,  so  long  as  it  re- 
mains unappealed  from,  and  so  long  as  the  Supreme  Court  has  not  issued 
its  writ  of  certiorari  to  reexamine  it,  must  be  regarded  as  having  more 
effect  than  that  ordinarily  given  to  even  the  highest  state  tribunals,  or 
to  any  court  of  merely  concurrent  jurisdiction,  no  matter  how  great  its 
learning.  There  seems  to  be  no  method  of  maintaining  the  necessary  uni- 
formity of  the  law  with  reference  to  general  questions,  especially  federal 
questions,  unless  the  mature  and  solemn  judgments  of  a  Circuit  Court  of 
Appeals  in  any  circuit  are  accepted  as  authoritative  declarations  of  the 
law,  subject  only  to  such  criticisms  on  the  score  of  oversight  or  evident 
mistake  as  would  apply  to  a  judgment  of  the  Circuit  Court  of  Appeals 
in  the  particular  circuit  where  the  litigation  then  imder  determination 
may  be  pending." 

The  learned  judge  then  adds  as  to  patent  litigation: 

"These  considerations  have  a  special  importance  as  applied  to  a  sol- 
emn and  well-considered  judgment  of  any  Circuit  Court  of  Appeals 
with  reference  to  a  patent  for  an  invention  issued  by  the  United  States, 
when  the  state  of  the  proofs  remains  substantially  the  same,  in  view  of 
the  reluctance  of  the  Supreme  Court  to  issue  writs  of  certiorari  in  causes 
of  this  character  involving  mainly  questions  of  fact;  otherwise  such 
patents,  although  intended  by  statute  to  have  effect  throughout  the 
whole  country,  would,  for  practical  purposes,  be  territoriaUy  limited, 
and  would  be  of  effect  only  in  portions  thereof,  and  practically  invalid 
in  other  portions." 

The  adoption  of  Judge  Putnam's  views  on  this  matter  by  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  settled  the  attitude 
of  that  court,  an  attitude  which  it  has  ever  since  carefully  ad- 
hered to. 
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In  the  Second  Circuit  the  Circuit  Court  of  Appeals  has  tended 
towards  the  position  taken  in  the  First  Circuit;  but  it  has  not 
committed  itself  squarely  to  it.  In  Norwich,  etc.  Society  v.  Stanton  ^^ 
it  followed  a  decision  of  the  Circuit  Court  of  Appeals  in  the  Ninth 
Circuit,  saying  that  it  was  "very  far  from  being  clear"  that  that 
decision  was  erroneous.  In  Erie  R.  Co.  v.  Russell,^  an  action  in- 
volving the  federal  Safety-Appliance  Act,  it  followed  a  decision 
of  the  Circuit  Court  of  Appeals  in  the  Eighth  Circuit  "in  view  of 
the  desirability  of  uniformity  in  the  decisions  of  the  courts  of  the 
different  circuits  in  interpreting  this  act,"  and  its  action  is  made 
the  more  impressive  by  the  intimation  in  the  opinion  that  a  ma- 
jority of  the  court  would  have  reached  a  different  conclusion  in  the 
absence  of  that  Eighth  Circuit  authority. 

In  the  Third  Circuit  the  Circuit  Court  of  Appeals  has  refrained 
from  running  counter  to  decisions  in  other  circuits,  but  it  does 
not  seem  to  have  established  for  itseK  any  general  rule.  In  some 
of  its  cases  it  has  expressed  a  very  strict  policy.  Thus  in  A  spin- 
wall's  Estate,^^  upon  a  question  of  its  own  jurisdiction,  the  court 
said: 

"This  question  was  before  the  Circuit  Court  of  Appeals  for  the  First 
Circuit  in  Re  Coe,  i  C.  C.  A.  326,  49  Fed.  481 ;  and  it  was  there  held  that 
the  disallowance  of  an  appeal  from  an  order  remanding  a  cause  to  the 
state  court  in  which  it  had  originated  was  proper.  It  has  been  urged  in 
argument  thut  the  reasons  given  for  the  judgment  in  that  case  are  un- 
sound; but  that  contention  is,  in  our  view  of  the  matter,  irrelevant.  We 
believe  it  to  be  our  duty  to  follow  that  judgment,  not  for  the  reasons 
assigned  in  its  support,  which  it  is  not  necessary  either  to  adopt  or  to 
reject,  but  because  uniformity  of  decision  amongst  the  several  Courts  of 
Appeals  upon  such  a  jurisdictional  question  seems  to  us  to  be  of  para- 
mount importance.  It  will  not  result  from  acceptance  of  this  view  of  the 
subject  that  an  error  once  committed  would  be  indefinitely  perpetuated, 
for  the  Supreme  Court  may  at  any  time  settle  such  questions  for  all  the 
Courts  of  Appeals  alike." 

And  in  McCoach  v.  Philadelphia^  etc.  Co.,^  where  the  court  had 
before  it  a  suit  on  an  internal  revenue  statute,  in  which  the  court 
below  had  followed  a  decision  of  the  Circuit  Court  of  Appeals  for 
the  Second  Circuit,  it  said: 

22  191  Fed.  813  (191 1).  24  90  Fed.  675,  676  (1898). 

^   183  Fed.  722,  725  (1910).         26  J42  Fed.  120,  121  (1905). 
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"We  think,  not  onJy  that  the  court  below  was  clearly  right  in  follow- 
ing the  decision  of  the  Court  of  Appeals  for  the  Second  Circuit,  but  that 
this  court,  also,  should  follow  it.  We  base  this  ruling,  not  upon  comity 
merely,  but  upon  the  ground  that  in  suits  of  this  character  uniformity  in 
the  judgments  of  the  several  Courts  of  Appeals  is  especially  important, 
and  should  be  maintained  wherever,  as  in  the  present  instance,  there 
has  been  no  decision  of  the  Supreme  Court  which  precludes  it." 

In  Hill  V.  Francklyn  &*  Ferguson  ^^  the  same  court,  in  a  suit  re- 
lating to  duties  under  the  tariff  act,  even  followed  the  decision,  not 
appealed  from,  of  a  court  of  first  instance  in  the  Second  Circuit, 
saying: 

"  In  suits  of  this  character,  uniformity  in  the  judgments  of  the  courts 
of  first  instance,  as  well  as  in  those  of  the  appellate  tribunals,  is  desirable, 
and  where  no  direct  attack  has  been  made  upon  a  prior  adjudication  by 
a  Circuit  Court  of  the  question  sought  to  be  subsequently  raised  in  a 
similar  suit  we  think  that  the  prior  adjudication,  unless  clearly  erro- 
neous, should  be  followed." 

But  in  a  later  case,  F.  B.  Vandergrift  b"  Co.  v.  United  States  ■^'^  the 
court  again  had  before  it  a  question  under  the  Tariff  Act  which  had 
been  decided  below  on  the  strength  of  a  Circuit  Court  decision  in 
the  Second  Circuit,  and  here  its  language  seems  to  throw  comity 
back  into  uncertainty,  although  it  is  not  of  comity  between  Circuit 
Courts  of  Appeals  that  the  opinion  speaks: 

"Did  the  learned  judge  err  in  adopting  the  decision  of  the  Circuit 
Court  for  the  Southern  District  of  New  York?  .  .  .  The  learned  judge 
was  clearly  right  in  saying  that  it  is  desirable  that  different  decisions 
should  not  be  made  as  to  the  rate  of  duty  upon  the  same  articles  in  the 
different  districts.  There  rests  undoubtedly  upon  a  court  the  duty  of 
determining  by  its  own  investigation  whether  or  not  the  article  should 
bear  a  certain  duty.  This  is  saying  no  more  than  that  each  court  will 
decide  the  question  for  itself,  unless  the  appellate  court  has  determined 
the  question  for  it;  but  that  it  has  been  decided  in  a  certain  way  in  one 
jurisdiction  should  have  weight,  because  of  the  desirability  of  having 
uniformity  of  decision  upon  the  same  question,  and  the  decision  itself 
has  a  certain  persuasive  value,  determined  by  the  strength  and  logic  of 
its  statement,  and  this  is  especially  true  of  the  case  at  bar.  While,  there- 
fore, we  would  not  feel  ourselves  bound  by  a  decision  of  a  court  of  an- 
other jurisdiction  upon  the  same  question,  we  are  satisfied  in  this  case 

«»  162  Fed.  880,  881  (1908).  27  173  Fed.  609,  611  (1909). 
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that  the  learned  judge  made  no  error  in  following  the  decision  in  the 
Eckstein  case." 

Of  the  remaining  circuits,  only  in  the  Seventh  has  there  been  any 
reference  by  a  Circuit  Court  of  Appeals  to  this  topic,  and  the  ref- 
erence there  is  of  the  briefest  character.  In  Heckendorn  v.  United 
States ^^  that  court  said: 

''The  questions  propounded  by  appellant  have  been  decided  ad- 
versely to  his  contentions  by  the  Circuit  Court  for  the  Northern  District 
of  New  York  and  by  the  Court  of  Appeals  for  the  Second  Circuit.  .  .  . 
But  appellant  is  right  in  claiming  that  he  is  entitled  to  our  independent 
consideration  and  judgment." 

This  declaration  of  independence  gains  emphasis  from  the  cir- 
cumstance of  its  utterance  in  a  case  imder  the  Tariff  Act,  where  the 
confusion  which  would  be  produced  in  the  collection  of  customs 
duties  by  diversity  of  ruHngs  in  different  parts  of  the  country  is  so 
obvious;  but  in  practical  result  it  did  not  make  for  immediate  con- 
fusion, since  the  court's  independent  consideration  of  the  question 
led  it  to  the  same  result  as  that  reached  in  the  Second  Circuit. 

Indeed,  it  is  to  be  noted  that,  although  there  has  been  this  diver- 
sity in  some  of  the  utterances  of  the  Circuit  Courts  of  Appeals,  there 
has  been  no  diversity  of  action.  The  independent  and  uncon- 
trolled judgment  which  in  a  few  instances  has  been  asserted  has  led 
to  no  conflict  of  decision.  On  the  whole,  probably  none  is  to  be 
apprehended.  The  system  of  federal  Courts  of  Appeals  is  still 
yoimg.  It  may  be  trusted,  as  time  goes  on,  to  work  out  a  policy  of 
harmonious  action  among  the  coordinate  jurisdictions.  The  judges 
of  a  system  of  national  courts  must  increasingly  feel  the  constraint, 
not  of  an  international  comity  of  caprice,  which  is  no  constraint 
at  all,  but  of  a  national  comity  of  order  and  consistency,  dictated 
by  sound  principles  of  public  policy.  In  jdelding  to  such  constraint 
the  courts  are  not  belittling  themselves;  rather  do  they  gain  in 
dignity  thereby.  The  national  courts,  administering  the  national 
law,  constitute  a  system  which  must  be  at  unity  with  itself. 

Arthur  March  Brown, 
Boston,  Mass. 

28  162  Fed.  141,  142  (1908). 
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John  Chipman  Gray,  Royall  Professor  Emeritus  at  the  Harvard  Law 
School,  died  at  his  home  in  Boston  on  Thursday,  February  25,  1915, 
in  his  seventy-sixth  year.  An  appreciation  of  Professor  Gray  and  his 
services  to  the  Law  School  and  the  law  during  the  forty-four  years  of 
his  professorship  appears  elsewhere  in  this  issue.  As  Professor  Gray  had 
retired  from  active  lecturing  in  the  School  two  years  before  his  death, 
none  of  the  present  students  has  had  the  immediate  benefit  of  his  instruc- 
tion. They,  however,  have  profited,  as  will  many  classes  to  come,  from 
the  use  of  his  masterful  case  books  and  treatises  and  from  feeling  his 
influence  through  others  who  have  succeeded  him.  Although  Professor 
Gray  was  a  familiar  figure  in  the  library  as  he  was  preparing  the  latest 
revision  of  the  volume  which  was  published  just  before  his  death,  the 
students  of  to-day  were  deprived  of  the  pleasures  of  closer  association 
with  him  in  the  classroom,  an  association,  which  it  is  traditional  in  the 
School,  led  always  to  the  truest  affection  for  their  instructor.  To  those 
who  have  entered  the  School  since  his  retirement  there  has  ever  been  the 
feeling  of  deep  regret  that  they  barely  missed  the  boon  of  listening  to 
one  of  the  great  masters  of  the  common  law.  Harvard  Law  School  in- 
deed feels  the  loss  of  the  last  of  her  four  great  leaders,  —  Langdell,  Ames, 
Thayer,  and  Gray,  —  who  introduced  a  new  era  in  legal  education. 

The  Review  cannot  acknowledge  too  strongly  the  obligation  it  owes 
to  Professor  Gray.  Throughout  its  existence  it  has  been  guided  by  his 
counsel  and  enriched  by  contributions  from  his  pen. 
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The  Ames  Competition.  —  The  modifications  introduced  this  year 
in  the  Ames  Competition,  by  substituting  a  round-robin  tournament 
between  second-year  law  clubs  for  the  old  elimination  tournament,  have 
had  excellent  results  in  operation.  Forty-four  cases  were  argued  in  the 
course  of  the  six  rounds.  This  is  more  than  twice  the  number  argued 
last  year,  and  more  than  were  argued  in  any  two  previous  years  of  the 
Competition,  taken  together.  It  is  estimated  that  over  one  hundred 
second-year  men  participated  in  the  arguments,  more  than  half  of  whom 
argued  two  cases.  Twenty  law  clubs  entered  the  first  round  of  the  Com- 
petition, and  fourteen  remained  through  the  sixth.  No  prizes  were 
awarded  for  work  during  this  preliminary  tournament,  but  pursuant  to 
the  rules  newly  adopted  this  year,  the  following  clubs,  which  won  five 
out  of  the  six  cases  argued,  will  be  admitted  to  the  elimination  tour- 
nament next  year  leading  directly  to  the  Ames  Prizes:  Kent,  Marshall. 
Moody,  and  Westengard. 


Trial  by  Newspaper.  —  Flagrant  newspaper  reports  and  comment 
upon  trials  pending  in  the  courts  so  often  go  unnoticed  and  unpunished, 
that  the  summary  and  courageous  action  of  two  federal  judges  recently  is 
indeed  refreshing  to  all  desirous  of  the  orderly  and  fair  administration  of 
justice.  A  federal  district  judge,  sitting  in  New  York  City,  took  from 
the  jury  a  pending  suit  for  alienation  of  affections,  and  sent  it  to  the  foot 
of  the  calendar  for  the  reason  that  an  interview  with  the  plaintiff  had 
been  widely  featured  in  the  morning  papers.  Kleist  v.  Breitung}  Only 
a  short  time  before,  a  federal  district  judge  in  Ohio  summarily  laid  a 
heavy  contempt  fine  upon  a  local  daily  for  having  urged  the  violation  of 
an  injunction  during  a  street  railway  agitation  and  otherwise  expressed 
in  partisan  language  an  attitude  antagonistic  to  the  court.  United  States 
V.  Toledo  Newspaper  Co}  Both  were  conscientious  attempts  to  uphold 
the  dignity  of  the  courts  and  further  justice,  yet  no  doubt  both  called 
forth  from  the  aggrieved  papers  a  storm  of  indignation  and  a  cry  that 

^  (Unreported.)  Feb.  12,  1915.  Learned  Hand,  J.  The  interview  was  given  by 
the  plaintiff  himself  without  the  knowledge  of  counsel,  and  related  to  facts  not  in  evi- 
dence and  prejudicial  to  the  defendant.  The  power  of  district  courts  to  order  a  new 
trial  for  misconduct  of  the  parties  is  not  defined,  but  left  to  rest  on  common-law  princi- 
ples. U.  S.  R.  S.,  §  726.  There  appears  to  be  no  precisely  analogous  case,  but  there  are 
cases  such  as  Baker  v.  State,  82  Ga.  776,  9  S.  E.  743,  where  a  new  trial  was  ordered  be- 
cause plaintiff  discussed  his  case  within  hearing  of  the  jury  during  recess. 

2  Killits,  J.  (not  yet  reported).  There  seems  to  be  considerable  doubt  whether  a 
federal  district  court  can  summarily  punish  a  newspaper  for  contemporaneous  com- 
ment under  any  circumstances.  In  no  other  case  has  it  ever  been  done,  and  there  is 
an  old  decision  squarely  contra.  Ex  parte  Poulson,  19  Fed.  Cas.,  No.  11,350.  The 
statute  says,  "The  said  courts  shall  have  power  to  punish  .  .  .  contempts  of  their 
authority;  Provided,  that  such  power  shall  not  be  construed  to  extend  to  any  cases 
except  misbehavior  of  any  person  in  their  presence,  or  so  near  thereto  as  to  obstruct 
the  administration  of  justice."  U.  S.  R.  S.,  §  725.  Judge  Killits  in  an  elaborate  opinion 
declares  that  the  former  decision  referred  to  reflects  the  influence  of  a  local  state  stat- 
ute on  the  judge  who  decided  it,  is  inconsistent  with  the  historical  setting  surrounding 
the  passing  of  the  act  as  seen  in  the  Congressional  debates,  and  has  been  virtually  repu- 
diated by  expressions  of  opinion  in  the  Supreme  Court  in  later  cases. 

In  Massachusetts,  the  state  courts  have  no  hesitation  in  pimishing  newspapers  for 
contempt  of  court  in  such  cases.  See  Globe  Newspaper  Co.  v.  Commonwealth,  188 
Mass.  449. 


6o6  HARVARD  LAW  REVIEW 

the  rights  of  the  people  must  be  championed  and  judicial  oppression 
overthrown. 

Criticism  of  a  court  after  a  case  has  terminated  is  properly  subject  to 
no  Umitation  except  the  law  of  libel,^  but  discussion  that  is  before  or  con- 
temporaneous with  a  trial  may  be  the  source  of  very  serious  injustice  to 
litigants.  Where  the  jury  are  allowed  full  liberty  outside  of  session  time, 
the  possibility  of  misinformation  and  prejudice  is  almost  unlimited.  To 
keep  them  in  close  confinement  is  not  only  an  unwelcome  remedy,  but  one 
that  is  thoroughly  inadequate.  It  leaves  untouched  the  reaction  upon  the 
judge  himself  when  his  animosity  is  aroused  by  press  comment,  the  effect 
upon  the  jury  before  it  is  impanelled,  and  also  the  very  powerful  indirect 
forces  that  reach  a  jury  after  the  trial  begins.  In  spectacular  trials  like 
that  of  Leo  Frank,  Thaw,  Hattie  Le  Blanc,  or  Luetgert,  where  all  the  great 
dailies  devote  several  pages  to  the  testimony,  and  flaunt  daring  head- 
lines about  the  guilt  or  innocence  of  the  accused,  public  opinion  runs  so 
high  that  no  amount  of  precaution  can  prevent  its  being  felt  by  the  jury. 

With  this  in  mind  the  English  courts  have  adopted  a  strict  view  which 
would  probably  go  the  full  length  of  forbidding  any  publication  whatever 
if  the  necessity  seemed  strong  enough.^  Public  opinion  would  not  permit 
our  courts  to  adopt  this  view.  Not  only  is  the  mystery  of  a  closed  door 
too  much  for  the  American  public  to  endure,  but  they  somehow  feel 
themselves  entitled  to  their  breakfast  table  thrill,  as  though  by  immemo- 
rial user.^  It  would  be  much  better  to  allow  unrestricted  a  verbatim 
report  of  all  the  evidence  that  goes  to  the  jury  ^  coupled  with  such  purely 
descriptive  comment  as  is  reasonable  and  impartial,  and  an  addition  of 
the  arguments  on  points  of  law  if  it  is  desired.  The  difficulties  which 
this  creates  in  case  a  second  trial  becomes  necessary  are  more  than  offset 
by  the  suspicion  which  would  immediately  attach  to  any  court  that 
adopted  Star  Chamber  methods.  But  any  attempt  by  a  newspaper  inde- 
pendently to  run  down  clues  ahead  of  their  appearance  in  court,  to  sup- 
plement the  trial  by  the  publication  of  facts  not  appearing  in  testimony, 
to  print  evidence  which  the  judge  rules  inadmissible,  to  report  argument 
on  the  facts  which  takes  place  while  the  jury  are  excluded,  or  to  give  par- 
tisan comment  upon  the  testimony  either  directly  or  by  the  subtle  in- 
nuendo of  headlines  should  be  severely  frowned  upon  and  punished  by 
the  imposition  of  heavy  fines  if  necessary.  The  jurisdiction  of  the  court 
to  punish  for  contempt  should  be  based  upon  the  character  of  the  acts 
done  rather  than  on  any  technical  rule  about  the  "presence  of  the  court." 
If  some  such  dividing  line  as  above  suggested  could  be  clearly  estab- 
lished, friction  between  the  newspapers  and  the  courts  from  misunder- 
standings as  to  the  power  of  each  would  be  lessened.  It  would  give  the 
public  information  without  partisanship,  and  would  make  less  frequent 
the  essentially  arbitrary  remedy  of  summary  process  for  contempt. 
If  the  action  of  Judge  Hand  and  Judge  Killits  is  followed  by  similar  sum- 
mary punishment  of  offenders  by  other  courts,  clear  rules  may  even- 
tually be  developed  for  the  trial  of  causes  by  juries  instead  of  printer's  ink. 

'  See  Storey  v.  People,  79  111.  45. 

*  King  V.  Clement,  4  B.  &  Aid.  218;  Hunt  v.  Clarke,  58  L.  J.  Q.  B.  490,  494. 

*  See  42  Nat.  Corp.  Rep.  153. 

*  See  In  re  Shortridge,  99  Cal.  526,  34  Pac.  227. 
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The  Obligation  of  an  Employer  to  Procure  Emergency  Medi- 
cal Attention  for  an  Employee  Injured  Without  His  Fault.  — 
That  the  law  does  not  seek  to  enforce  moral  duties,^  as  such,  is  axiomatic. 
The  law  of  torts  is  concerned  merely  with  restraining  one  from  active 
conduct  likely  to  injure  others.  One  need  not,  therefore,  move  a  finger 
to  rescue  a  stranger  from  peril,^  though,  indeed,  if  he  is  responsible  for 
that  peril  because  of  a  breach  of  legal  duty,  it  behooves  him  to  lessen  the 
evil  consequences  of  an  injury  that  he  must  pay  for.  The  rare  affirma- 
tive non-contract  duties  arise  chiefly  from  certain  relations,  —  such  as 
master  and  servant,  or  carrier  and  passenger,^  —  and  it  is  upon  the  basis 
of  some  relational  duty,  if  at  all,  that  we  must  justify  a  recent  case  hold- 
ing a  stone  quarry  company  liable  for  the  negligent  failure  of  its  su- 
perintendent to  summon  prompt  medical  assistance  for  an  employee 
dangerously  injured  without  the  company's  fault.  Hunicke  v.  Meramec 
Quarry  Co.,  172  S.  W.  43  (Mo.).'* 

Aside  from  dicta,^  this  case  seems  the  first  to  determine  expressly  that 
an  employer  has  this  relational  duty  when  the  employee  is  powerless  to 
help  himself.  The  class  of  cases  most  relied  on  by  the  principal  case 
holds  that  certain  agents  have  emergency  authority  to  employ  physi- 
cians on  behalf  of  the  principal,  but  these  are  at  most  dicta,  for  it  may 
well  fall  within  an  agent's  incidental  powers  to  do  certain  acts  which, 
though  not  obligatory  upon  the  principal,  are  yet  to  his  interest  to  have 
performed.^    On  the  other  hand,  some  cases  denying  such  emergency 

1  "It  is  undoubtedly  the  moral  duty  of  every  person  to  extend  others  assistance 
when  in  danger.  .  .  .  And  if  such  efforts  should  be  omitted  by  anyone  when  they 
can  be  made,  without  imperiUng  his  own  hfe,  he  would  by  his  conduct  draw  upon  him- 
self the  just  censure  and  reproach  of  good  men,  but  that  is  the  only  punishment  to 
which  he  would  be  subjected  by  society."  Field,  J.,  in  United  States  v.  Knowles,  4 
Sawy.  (U.  S.)  517,  519. 

2  An  extreme  case  held  that  a  railroad  company  had  a  duty  to  stop  and  pick  up 
trespassers  run  over  without  its  fault.  Whitesides  v.  Southern  R.  Co.,  128  N.  C.  229, 
38  S.  E.  878.  This,  of  course,  is  at  variance  with  the  law  in  enforcing  a  purely  humane 
obligation.  Union  Pacific  R.  Co.  v.  Cappier,  66  Kan.  649,  72  Pac.  281.  Cf.  Adams  & 
Reid  V.  Southern  Ry.  Co.,  125  N.  C.  565,  34  S.  E.  642. 

3  See  Professor  Pound  in  25  Intern.  J.  of  Ethics,  No.  i,  " .  .  .  in  the  law  of  torts, 
the  existence  of  some  relation  calling  for  care  or  involving  a  duty  of  care  is  often  de- 
cisive of  liability.  ...  In  the  absence  of  a  relation  that  calls  for  action,  the  duty  to 
be  the  Good  Samaritan  is  moral  only."  For  a  discussion  of  the  relational  duty  of 
public  servants,  see  Notes,  p.  620. 

*  A  statement  of  facts  will  be  found  in  Recent  Cases,  p.  638.  It  is  possible  that 
this  case  could  have  gone  off  on  the  ground  that  there  was  an  active  misfeasance  which 
"made  bad  worse,"  for  there  was  some  evidence  that  a  fellow  servant  was  proposing 
to  stop  the  flow  of  blood  by  tying  a  rope  tightly  around  the  leg  of  the  injured  man,  when 
the  superintendent  stopped  him,  telling  him  "it  would  do  no  good."  In  such  a  case 
even  the  humble  trespasser  has  rights.  Northern  Central  Ry.  Co.  v.  State,  29  Md.  420. 
But  the  court  treats  the  case  as  one  of  a  mere  nonfeasance. 

^  In  Ohio  &  Mississippi  R.  Co.  v.  Early,  141  Ind.  73,  40  N.  E.  257,  the  legal  obliga- 
tion seems  to  have  been  recognized,  but  was  held  to  have  been  fulfilled  in  that  case 
where  the  employee  declined  further  aid.  Likewise,  in  Baptiste  v.  Baptiste,  130  La. 
898,  58  So.  702. 

^  In  Terre  Haute  &  I.  R.  Co.  v.  McMurray,  98  Ind.  358,  it  is  true  the  court  con- 
sidered that  the  emergency  authority  existed  because  of  the  employer's  legal  duty. 
But  in  Cairo  &  St.  Louis  R.  Co.  v.  Mahoney,  82  111.  73,  a  legal  obligation  was  expressly 
denied,  and  the  agent's  emergency  authority  was  spelled  out  from  various  considera- 
tions. For  a  similar  view  see  Union  Pacific  R.  Co.  v.  Beatty,  35  Kan.  265,  268,  10  Pac. 
845,  846-7;  Sevier  v.  Birmingham,  S.  &  T.  R.  Co.,  92  Ala.  258,  260,  9  So,  405;  Union 
Pacific  R.  Co.  V.  Winterbotham,  52  Kan.  433,  34  Pac.  1052. 
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powers  would  seem  to  negative  a  legal  duty,  for  if  the  employer  had  an 
emergency  duty  to  summon  assistance  it  is  a  fair  inference  that  his  high- 
est representative  present,  performing  that  duty,  had  authority  to  do 
so.'^  Furthermore,  such  a  legal  obligation  seems  to  have  been  expressly 
denied.^  But  apart  from  authority,  the  employer's  duty  enforced  in  the 
principal  case  is  a  sane  application  of  the  principle  underlying  those 
better  defined  duties  of  supplying  safe  appliances,  a  reasonably  safe  place 
in  which  to  work,  and  competent  co-workers.  The  relational  obliga- 
tion arises  because  from  the  nature  of  things  the  servant  must  trust  his 
safety  in  these  respects  to  his  master's  care.^  Without  affirming  that 
the  master  has  a  general  duty  to  care  for  a  sick  or  disabled  servant,^^ 
it  may  without  inconsistency  be  held  that  some  obligation  does  exist 
where  a  grievous  injury  has  incapacitated  the  servant  from  summoning 
assistance.  Being  an  emergency  duty,^^  it  would  extend  only  to  requir- 
ing the  employer  to  render  such  "first  aids"  as  are  accessible  and,  if 
necessary,  to  transport  the  servant  to  a  place  where  he  may  get  the 
needed  attention. 

What  are  the  conditions  under  which  this  unusual  relational  duty 
should  arise?  It  has  been  suggested  that  it  should  apply  only  in  employ- 
ments the  inherent  hazard  of  which  renders  grave  injuries  likely  to 
occur.^2  Though  such  circumstances  would  make  a  stronger  case,^^  it 
may  be  doubted  whether  this  obscure  line  between  dangerous  and  non- 
dangerous  occupations  should  be  the  determining  factor.  Rather  should 
the  duty  be  limited  by  a  twofold  inquiry:  first,  whether  the  servant, 
injured  in  the  execution  of  his  emplo)niient,  is  in  urgent  need  of  aid 
which  he  himself  is  powerless  to  procure,  and  second,  whether  the  work 
is  of  such  a  sort  as  to  give  the  employer  a  peculiar  ability  to  render  or 

^  For  a  more  detailed  examination  of  the  emergency  cases,  see  Labatt,  Master 
AND  Servant,  §§  2003-2004.  Many  of  the  cases  cited  as  denying  an  agent's  authority 
to  engage  physicians  do  not  appear  to  have  been  emergencies.  St.  Louis  &  K.  C.  R. 
Co.  V,  Ohve,  40  111.  App.  82.  In  others  the  question  of  emergency  was  not  raised, 
though  one  apparently  existed.  Peninsula  R.  Co.  v.  Gary,  22  Fla.  356.  Other  cases 
limit  this  emergency  authority  of  agents  to  employments,  like  railroading,  that  are 
especially  hazardous.  Holmes  v.  McAllister,  123  Mich.  493,  82  N.  W.  220.  Cushman 
V.  Clover  Land  Coal  &  Mining  Co:,  170  Ind.  402,  84  N.  E.  759. 

*  Makarsky  v.  Canadian  Pacific  R.  Co.,  15  Manitoba  L.  R.  53,  70;  King  v.  Inter- 
state C.  S.  R.  Co.,  23  R.  I.  583,  51  Atl.  301. 

^  Professor  Bohlen,  in  an  article  in  56  Am.  L.  Reg.  217,  334,  finds  a  tendency  of  the 
cases  to  apply  "the  general  principle  that  whenever  the  servant  must,  from  the  very 
nature  of  the  employment,  encounter  perils  from  which  the  master  alone  can  protect 
him,  the  master  owes  him  a  duty  to  take  care  to  afford  him  adequate  protection." 

^°  This  was  early  settled  in  Wennall  v.  Adney,  3  Bos.  &  P.  247.  But  for  a  striking 
statutory  reversal  of  this  common-law  conception,  see,  for  example,  the  Illinois  Work- 
men's Compensation  Act,  providing  that  "the  employer  shall  provide  first  aid  medi- 
cal, surgical  and  hospital  services,  also  medical,  surgical  and  hospital  services  for  a 
period  not  longer  than  eight  weeks,  not  to  exceed,  however,  the  amount  of  $200."  III. 
Revised  Stats.,  1913,  p.  1209. 

n  "Xhis  duty  .  .  .  only  arises  out  of  strict  necessity  and  urgent  exigency,  where 
immediate  attention  thereto  is  demanded  to  save  life  or  prevent  great  injury.  The 
duty  arises  with  the  emergency  and  with  it  expires."  Ohio  &  Mississippi  R.  Co.  v. 
Early,  supra,  141  Ind.  73,  81,  40  N.  E.  257,  259. 

^  See  the  principal  case,  p.  54,  and  also  Holmes  v.  McAllister,  supra,  123  Mich.  493, 
498,  82  N.  W.  220,  221;  Salter  v.  Nebraska  Telephone  Co.,  79  Neb.  373,  376,  112 
N.  W.  600,  602. 

^'  The  typical  case  is  railroading,  wherein  an  employee  is  likely  to  be  injured  far 
from  home,  and  imable  to  get  aid  save  through  the  intervention  of  the  employer. 
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summon  assistance.  For  instance,  if  the  driver  of  a  delivery  wagon  is 
injured  in  a  collision,  there  would  be  no  duty  of  relief,  for  the  service  is 
not  of  a  kind  that  gives  the  master  any  special  or  exclusive  control  over 
the  situation.  And  this  would  be  true,  even  in  the  fortuitous  circum- 
stances that  the  master  was  present  at  the  scene.^*  On  the  other  hand, 
if  a  domestic  servant  is  helplessly  injured  in  the  pursuance  of  a  service 
presumably  beneficial  to  the  master,  his  isolation  inherent  in  the  work 
compels  him  to  depend  upon  that  protection  which  the  master  has  the 
peculiar  means  to  afford.^^ 

With  these  elements,  it  is  submitted,  the  law  should  impose  a  rela- 
tional duty.  Although  particular  cases  have  sometimes  been  covered  by 
statute,^^  there  is  room  for  a  wise  application  and  development  of  com- 
mon-law principles  in  respect  to  the  obligations  which  are  cast  upon  the 
employer  by  this  voluntarily  assumed  relation. 


Effect  of  an  Unaccepted  Pardon  upon  the  Privilege  against 
Self-Incrimination.  —  The  highwater  mark  of  protection  accorded 
the  privilege  against  self-incrimination,  supposedly  reached  by  the  dis- 
sent in  Brown  v.  Walker,^  has  perhaps  been  exceeded  in  the  recent  case 
of  Burdick  v.  United  States,  236  U.  S.  79,  35  Sup.  Ct.  267.^  In  a  unani- 
mous decision  the  Supreme  Court  held  that  a  witness  does  not  lose  his 
privilege  against  self-incrimination  by  being  tendered  an  unconditional 
pardon  which  he  refused  to  accept.  This  result  was  attained  upon  the 
grounds  that  the  vahdity  of  a  pardon  depends  upon  acceptance;  ^  that 
the  witness  is  consequently  not  technically  free  from  danger  of  punish- 
ment, although  he  had  the  means  at  hand  to  remove  the  danger;  that 
he  cannot  be  made  to  forego  his  right  to  refuse  the  pardon  and  avoid 
possible  disgrace;  and  so  his  privilege  still  exists. 

If  the  privilege  against  incrimination  is  removed,  it  may  well  be  that 
the  witness  will  be  indirectly  forced  to  accept  the  pardon.  Inasmuch  as 
it  is  revocable  until  accepted,  if  his  evidence  would  disclose  a  strong 
case  against  him,  he  cannot  safely  trust  to  the  future  good  will  of  the 
government,  but  must  accept  at  once.  But  it  is  by  no  means  certain 
that  it  is  illegal  to  force  the  acceptance  of  a  pardon.  Clearly  an  accused 
has  no  right  to  demand  prosecution,  for  a  nolle  prosequi  may  issue  without 

1*  The  moral  duty  would  be  strong,  but  there  is  nothing  in  the  nature  of  the  relation 
which  could  give  rise  to  a  legal  duty. 

^^  The  duty  not  being  predicated  upon  any  liability  of  the  master  for  the  initial 
injury,  it  matters  not  whether  that  injury  came  from  the  neghgence  of  a  fellow  servant, 
from  an  "assumed"  risk,  or  was  partly  due  to  contributory  negligence. 

^^  For  example,  a  number  of  states  require  medical  assistance  to  be  provided  for 
employees  injured  in  mines.  See  Labatt,  Master  and  Servant,  §  1890.  In  South 
Carolina,  a  railroad  is  required  to  give  immediate  notice  to  a  physician  "most  accessi- 
ble to  the  place  of  accident."  Civil  Code,  191 2,  §  3228.  And  it  may  be  remarked 
that  in  states  where  an  employer  under  the  Workmen's  Compensation  Acts  must  in- 
demnify his  employees  for  all  injuries  "arising  out  of  and  in  the  course  of  the  employ- 
ment," prompt  and  effective  steps  are  apt  to  be  taken  to  prevent  an  enhancement  of 
liability. 

1  161  U.  S.  591,  610. 

2  For  a  statement  of  the  case,  see  Recent  Cases,  p.  642. 

3  United  States  v.  Wilson,  7  Pet.  (U.  S.)  150. 
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his  consent."*  Nor  can  he  insist  upon  punishment  after  conviction  when 
the  state  expresses  the  contrary  desire.^  So  the  only  objection  to  en- 
forcing the  acceptance  of  a  pardon  must  be  the  implication  of  guilt  on 
the  acceptor.  A  pardon  is  an  "act  of  grace,"  ^  issuing  at  any  time  after 
the  alleged  criminal  act  has  been  committed.'^  Perhaps  it  is  true,  as  it 
is  often  said,  that  since  it  does  not  issue  on  the  assumption  of  innocence, 
there  is  an  impHcation  of  guilt  in  its  acceptance.^  But  certainly  an  in- 
voluntary acceptance  will  connote  no  such  disgrace  any  more  than  do 
the  immunity  stacutes,  which  are  held  constitutional.^  While  for  the 
purposes  of  showing  that  the  time  of  acceptance  determines  when  a 
pardon  becomes  effective  and  irrevocable,  it  may  be  permissible  to 
draw  an  analogy  to  a  grant  or  deed,^°  this  analogy  should  not  be  carried 
to  the  illogical  extent  of  losing  sight  of  the  true  nature  of  a  pardon  in 
holding  that  its  acceptance  must  be  left  to  the  will  of  the  accused.  So 
the  objection  that  a  denial  of  the  privilege  against  incrimination  might 
possibly  indirectly  thrust  a  pardon  upon  the  witness  is  without  weight. 
In  placing  so  much  stress  upon  the  nature  of  a  pardon,  there  is  danger 
of  losing  sight  of  the  true  character  and  purpose  of  the  privilege.  The 
privilege  against  self-incrimination  cuts  into  the  general  rule,  that  the 
state  is  entitled  to  the  testimony  of  all  its  citizens,  to  the  extent  neces- 
sary to  protect  the  witness  from  being  compelled  to  bring  about  his  own 
punishment."  This  privilege  does  not  extend  to  protection  from  shame 
and  disgrace  that  the  disclosure  of  his  participation  in  crime  may  bring. 
For  example,  the  privilege  is  gone,  when  the  Statute  of  Limitations  has 
run  against  the  crimes  his  testimony  may  reveal.^^  Likewise  an  accepted 
pardon  removes  the  privilege.^^  And  the  statutes  requiring  testimony  by 
giving  immunity  have  been  held  constitutional,  for  by  removing  the 
reason  for  the  privilege,  it  is  destroyed.^"*  If  the  witness  in  the  principal 
case  is  still  open  to  dangers  from  prosecution,  it  is  because  of  his  own 
free  will  in  declining  the  protection  offered  by  the  pardon  provided  that 

*  The  so-called  right  of  a  criminal  to  a  trial  and  verdict  has  reference  merely  to  the 
question  whether  a  later  prosecution,  after  a  nolle  prosequi  of  the  former  without  his 
consent,  places  him  twice  in  jeopardy.  See  United  States  t;.  Shoemaker,  27  Fed.  Cas., 
No.  16,279,  at  p.  1069,  2  McLean  (U.  S.)  114,  119. 

^  "If  the  King  pardons  a  felon,  and  it  is  shown  to  the  court;  and  yet  the  felon 
pleads  not  guilty,  and  waives  the  pardon,  he  shall  not  be  hanged;  for  it  is  the  King's 
will  that  he  shall  not;  and  the  King  has  an  interest  in  the  life  of  his  subject."  Jenk. 
139,  Case  LXII. 

^  Marshall,  C.  J.,  in  United  States  v.  Wilson,  supra,  160. 

'  This  point  was  not  passed  upon  in  the  principal  case,  but  see  in  the  lower  court, 
United  States  v.  Burdick,  211  Fed.  492,  493;  Ex  parte  Garland,  4  Wall.  (U.  S.)  S33f 
380. 

8  See  Cook  v.  Middlesex  Co.,  26  N.  J.  L.  326,  331;  Manlove  v.  State,  153  Ind.  80, 
53  N.  E.  385. 

^  Brown  v.  Walker,  supra. 

1°  See  United  States  v.  Wilson,  supra;  In  re  Nevitt,  117  Fed.  448,  460. 

^^  The  privilege  has  been  given  undue  emphasis  by  its  incorporation  into  the  federal 
Constitution  and  the  constitutions  of  all  but  two  of  the  states,  but  this  does  not  change 
its  purpose  as  a  rule  of  evidence.  See  Professor  Wigmore  in  5  Harv.  L.  Rev.  71;  15 
ibid.  610;  Wigmore,  Evidence,  §§  2250,  2251.  See  Twining  v.  New  Jersey,  211  U.S. 
78,  102. 

^  Mahanke  v.  Cleland,  76  la.  401,  41  N.  W.  53.    See  5  Harv.  L.  Rev.  24,  27. 

^  Queen  v.  Boyes,  i  B.  &  S.  311. 

"  Brown  v.  Walker,  supra.    See  Hale  v.  Henkel,  201  U.  S.  43. 
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it  is  still  held  open.^^  The  reason  for  refusing  the  pardon  may  be  the  fear 
of  incurring  possible  disgrace.^^  But  even  though  receiving  the  pardon 
throws  upon  the  witness  a  double  disgrace  arising  not  only  from  the 
testimony  he  may  give,  but  also  from  the  acceptance  of  the  pardon,  a 
mere  increase  in  the  amount  of  shame  can  hardly  operate  to  change  the 
scope  and  character  of  the  rule. 

The  force  of  the  argument  of  the  Supreme  Court  that,  —  "In  this  as 
in  other  conflicts  between  personal  rights  and  the  powers  of  government, 
technical, —  even  nice, —  distinctions  are  proper  to  be  regarded,"  ^^  is 
greatly  diminished  when  balanced  against  the  contention  of  Judge 
Hand  in  the  lower  court  that,  —  "Legal  institutions  are  built  on  human 
needs  and  are  not  merely  arenas  for  the  exercise  of  scholastic  ingenuity."  ^^ 
And,  it  is  submitted,  even  the  technical  reasoning  of  the  Supreme  Court 
breaks  down  when  considered  in  the  light  of  the  true  basis  for  the  privi- 
lege against  self-incrimination.^^ 


Jurisdiction  of  Equity  to  Interfere  with  Internal  Manage- 
ment OF  Foreign  Corporations.  —  The  recent  case  of  Tolhert  v. 
Modern  Woodmen  of  America,  145  Pac.  183  (Wash.),^  brings  up  the 
much  disputed  question  as  to  how  far,  if  at  all,  a  court  of  equity  will 
interfere  in  the  internal  management  of  a  foreign  corporation.  A  foreign 
mutual  life  insurance  company  threatened  to  cancel  the  plaintiff's  cer- 
tificate of  membership.  In  a  suit  against  the  corporation  to  enjoin  such 
action,  process  was  served  on  the  local  agent  authorized  to  receive  ser- 
vice. Relief  was  refused  on  the  ground,  often  asserted,^  that  equity  has 
no  jurisdiction  to  entertain  a  suit  requiring  interference  with  the  inter- 
nal management  of  a  foreign  corporation. 

Since  a  corporation  exists  only  by  the  legislative  fiat  of  the  sovereign 
creating  it,  its  existence  must  be  limited  to  the  territorial  jurisdiction  of 
that  sovereign.^  In  other  words,  the  foreign  corporation  is  not  and 
never  has  been  actually  present  before  the  court  in  which  suit  is  brought.'* 

^^  So  a  writ  of  habeas  corpus  was  refused  a  prisoner  who  had  rejected  an  uncondi- 
tional pardon,  because  it  was  his  own  voluntary  act  that  kept  him  confined.  In  re 
Callicot,  8  Blatch.  89,  95. 

^^  If  in  truth  the  acceptance  is  forced  upon  the  witness,  then,  as  has  been  submitted, 
no  disgrace  would  ensue, 

1^  Justice  McKenna  in  the  principal  case,  p.  94. 

^8  United  States  v.  Burdick,  supra,  p.  494. 

^^  "When,  however,  the  question  is  of  privilege,  the  witness  only  needs  protection 
and  he  is  protected  when  the  means  of  safety  lies  at  hand."  Judge  Hand  in  United 
States  V.  Burdick,  supra,  p.  494. 

1  For  a  statement  of  the  case,  see  p.  634  of  this  issue  of  the  Review. 

2  See  Wilkins  v.  Thome,  60  Md.  253;  North  State  Gold  &  Copper  Mining  Co.  v. 
Field,  64  Md.  151,  20  Atl.  1039;  Kansas,  etc.  Construction  Co.  v.  Topeka,  S.  &  W. 
R.  Co.,.  135  Mass,  34;  Beale,  Foreign  Corporations,  §  300.  The  mere  fact  that 
the  management  of  a  foreign  corporation  is  involved  seems  to  be  taken  as  conclu- 
sive against  the  jurisdiction  of  the  court.  See  Taylor  v.  Mutual  Reserve  Fund  Life 
Ass'n,  97  Va.  60,  33  S,  E,  385, 

3  See  Bank  of  Augusta  v.  Earle,  13  Pet.  (U.  S.)  519,  588;  Paul  v.  Virginia,  8  Wall. 
(U.  S.)  168,  181;  R.  Co.  V.  Koontz,  104  U,  S.  5, 

*  See  Smith  v.  Mutual  Life  Insurance  Co,,  14  Allen  (Mass.)  36;  Matter  of  Rap- 
pleye,  43  N,  Y.  App.  Div,  84,  59  N.  Y.  Supp.  338. 
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To-day,  however,  practically  every  state  has  a  statutory  requirement 
that  foreign  corporations,  before  doing  business  in  the  state,  shall  signify 
their  consent  to  be  sued  in  the  courts  of  the  state,  by  appointing  an 
agent  to  accept  service  of  process.^  When  consent  to  service  is  thus 
given,  the  actual  presence  of  a  corporation  is  no  more  necessary  to  give 
the  court  jurisdiction  than  that  of  a  natural  person  who  had  consented 
in  advance  and  was  out  of  the  state  at  the  time  of  the  suit.^  If,  then,  the 
court  has  before  it  a  case  where  the  defendant  has  been  duly  served  with 
process,  and  the  facts  are  such  that  equity  would  act  if  the  defendant 
were  a  domestic  corporation,  it  is  submitted  that  the  only  question  for 
determining  jurisdiction  should  be  whether  the  court  has  power  to  render 
an  effective  decree.'^  If  the  corporation  has  property  within  the  juris- 
diction, sequestration  should  be  a  proper  method  of  enforcing  the  decree; 
and,  as  a  practical  matter,  very  effective  pressure  may  be  brought  to 
bear  on  the  corporation  by  a  threat  to  exclude  it  from  the  state  unless 
it  obeys  the  decree  of  the  court. ^ 

If  then  the  court  has  jurisdiction,  a  further  and  equally  important 
question  arises  whether  the  court  in  its  judicial  discretion  should  exercise 
this  jurisdiction.  The  corporation,  it  is  true,  is  the  creature  of  the  sov- 
ereign by  whose  will  it  exists.  Its  capacity  and  powers,  the  rights  and 
obligations  of  its  shareholders,  and  its  general  management  are  regu- 
lated by  the  laws  of  that  sovereign.^  But  since  the  courts  every  day 
interpret  and  enforce  rights  acquired  under  foreign  law,  the  necessity  of 
doing  so  in  this  case  should  in  no  wise  deter  the  court.  There  is,  of 
course,  the  graver  dij05culty  of  compelling  acts  outside  the  jurisdiction.^^ 
But  this  objection  is  neither  more  nor  less  serious  in  the  case  of  foreign 
corporations  than  in  other  cases.  And  it  does  not  apply  where  the  acts 
are  to  be  done  within  the  jurisdiction,  or  where  it  is  an  injunction  against 
doing  acts  as  in  the  principal  case.  The  feeling  that  such  matters  can 
best  be  handled  by  the  state  of  the  domicile  presents  the  most  formid- 
able barrier  in  the  way  of  equity  exercising  its  jurisdiction,  but  sole 
control  by  that  state  does  not  always  lead  to  satisfactory  results  under 
modern  conditions."  Many  corporations  created  in  one  state  transact 
business  in  ahnost  every  state  of  the  Union;  and  very  often  a  corpora- 
tion is  created  in  one  state  to  do  business  wholly  within  another.  In 
the  former  of  these  cases,  it  would  obviously  be  unjust  to  have  the 

^  For  a  collection  of  these  statutes,  see  Beale,  Foreign  Corporations,  ch.  vii. 

*  Montgomery,  Jones  &  Co.  v.  Liebenthal  &  Co.,  [1898]  i  Q.  B.  487. 

'  For  this  test  of  jurisdiction,  see  Dicey,  Conflict  of  Laws,  40.  For  cases  allow- 
ing decrees  against  foreign  corporations  when  there  were  practical  means  of  enforce- 
ment, see  Harding  v.  American  Glucose  Co.,  182  111.  551;  Richardson  v.  CHnton  Wall 
Trunk  Co.,  181  Mass.  580,  64  N.  E.  400;  Ernst  v.  Rutherford  &  Boiling  Spring  Gas 
Co.,  38  N.  Y.  App.  Div.  388,  56  N.  Y.  Supp.  403;  Prouty  v.  Michigan,  S.  &  N.  Ind. 
R.  Co.,  I  Hun  (N.  Y.),  655. 

'  Kansas  General  Statutes,  1905,  §  3591  (providing  for  exclusion  of  corpora- 
tions imless  they  obey  the  decrees  of  the  courts). 

*  Beale,  Foreign  Corporations,  |§  301,  304,  305. 

1®  For  cases  ordering  affirmative  acts  abroad,  see  The  Salton  Sea  Cases,  172  Fed. 
792;  Miller  v.  Rickey,  127  Fed.  573,  218  U.  S.  258;  Willey  v.  Decker,  11  Wyo.  476, 
73  Pac.  210.    But  see  17  Harv.  L.  Rev.  572;  23  td.  390;  26  id.  294. 

^^  The  popular  desire  to  increase  the  control  of  the  state  courts  over  foreign  corpora- 
tions is  shown  by  legislative  attempts  to  keep  them  out  of  the  federal  courts.  See  28 
Harv.  L.  Rev.  304. 
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courts  of  several  different  states  rendering  inconsistent  decrees  against 
the  corporation  especially  as  all  interested  parties  could  not  conven- 
iently be  joined.  Accordingly,  matters  of  actual  internal  management, 
such  as  election  of  ofi&cers,  issue  of  stock,  declaration  of  dividends  and 
distribution  of  assets  might  well  be  left  to  the  courts  of  the  domicile. 
But,  on  the  other  hand,  where  a  corporation  has  all  its  property  and 
transacts  all  its  business  in  the  state  where  suit  is  brought,  the  fact  that 
it  has  been  incorporated  in  another  state  should  not  deprive  the  court 
of  all  the  powers  over  it  which  the  court  has  over  domestic  corporations. 
Therefore,  it  is  submitted  that  the  foreign  character  of  a  defendant 
corporation  should  not  be  conclusive  against  the  jurisdiction  of  the 
court,  if  an  effective  decree  is  possible,  but  should  be  merely  one  of  the 
facts  to  be  considered  in  determining  whether  the  court  can  do  substan- 
tial justice  to  all  concerned. 

In  the  principal  case  it  does  not  appear  whether  or  not  the  local  court 
had  means  of  pressure  such  as  to  render  a  decree  effective.  But  even  if 
this  were  the  case,  equitable  relief  was  properly  refused.  The  defend- 
ant corporation  was  doing  business  in  a  number  of  states,  while  the 
plaintiff  was  not  merely  seeking  to  adjust  an  insurance  claim  between 
himself  and  the  company,  but  was  asserting  membership  as  a  shareholder. 
The  rights  of  all  parties  could  best  be  determined  at  the  corporate 
domicile. 


Implied  Authority  of  the  President  to  Withdraw  Public  Lands 
FROM  Entry.  —  The  recent  majority  decision  of  the  United  States 
Supreme  Court  upholding  the  power  of  the  President  to  withdraw  from 
entry  oil  lands  which  Congress  had  opened  to  settlement  ^  gives  legal 
sanction  to  the  employment  of  ordinary  business  methods  in  the  machin- 
ery of  government,  without  disturbing  the  deHcate  adjustment  of  power 
between  Congress  and  the  President.  United  States  v.  Midwest  Oil  Co., 
Sup.  Ct.  Off.,  No.  278  (Feb.  23,  1915).  The  defendants  made  entry  on 
the  lands  withdrawn,  after  the  issuance  of  the  President's  order.^  While 
recognizing  to  the  fullest  extent  that  the  power  over  the  public  domain 
is  lodged  primarily  with  Congress,^  the  court  works  out  an  implied  au- 
thorization of  Executive  withdrawals  from  long-continued  acquiescence 
by  Congress.  The  result  is  sustained  on  principles  of  agency,  as  applied 
in  other  situations,^  and  is  in  no  way  dependent  on  any  theory  that  the 
President  has  acquired  the  power  by  adverse  possession. 

The  government  seems  to  have  urged,  though  apparently  not  very 
seriously,  that  the  President,  as  commander-in-chief  of  the  army  and 
navy,  could  hold  these  petroleum  lands,  as  a  valuable  source  of  fuel 
supply,  pending  action  by  Congress.  As  the  decision  is  placed  on  other 
grounds,  this  claim  is  not  denied  by  the  Court,  but  it  seems  wholly  un- 
tenable.   Securing  an  adequate  fuel  supply,  from  whatever  source,  falls 

1  Act  of  Feb.  ii,  1897,  29  Stat.  526,  R.  S.  2319,  2320. 

2  Temporary  Petroleum  Withdrawal,  No.  5,  issued  Sept.  27,  1909. 

3  Constitution  of  the  United  States,  Art.  IV,  §  3. 

*  Wheeler  v.  Benton,  67  Minn.  293;  Tennessee  River  Trans.  Co.  v.  Kavanaugh 
Bros.,  loi  Ala.  i. 
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within  the  province  of  Congress  to  "provide  and  maintain  a  navy,"  ^ 
rather  than  under  the  powers  of  the  commander-in-chief.  Furthermore, 
the  pubUc  lands,  the  particular  source  of  fuel  over  which  authority  is  in 
this  instance  asserted,  are  committed  to  the  control  of  Congress  by  the 
Constitution,  and  the  land  laws  have  been  passed  in  pursuance  of  this 
power.  In  no  emergency,  short  of  war,  can  it  be  said  that  the  power  to 
suspend  a  duly  enacted  statute  is  fairly  incidental  to  the  Executive's 
position  as  commander-in-chief. 

There  seems  no  constitutional  objection,  however,  to  Congress  dele- 
gating by  implication  the  power  over  the  public  domain  which  the  Presi- 
dent exercised.  He  may  be  expressly  authorized,  as  an  administrative 
agent  with  wide  discretion,  to  withdraw  public  lands  from  entry.^  And 
although  it  does  not  follow  as  a  necessary  corollary,^  the  constitutionality 
of  an  implied  delegation  of  power  is  equally  well  supported  by  the  au- 
thorities ^  and  is  tacitly  admitted  by  the  dissenting  justices  in  the  prin- 
cipal case.  But  they  urge  that  the  implied  authority  of  the  President 
was  in  this  case  exceeded,  because  the  acquiescence  of  Congress  has  not 
been  established  except  where  the  withdrawal  was  in  pursuance  of  a 
settled  legislative  policy,  or  where  the  lands  withdrawn  were  the  sub- 
ject of  a  disputed  grant.  This  classification  in  fact  includes  all  with- 
drawals for  a  pubUc  purpose  which  have  come  before  the  courts,  but 
nowhere  in  the  cases  is  there  a  suggestion  that  the  implied  authority 
upon  which  the  decisions  rely  is  arbitrarily  limited  as  the  dissenting  jus- 
tices suggest.  Congress  has  never  disturbed  any  of  over  two  hundred 
and  fifty  Executive  orders  for  land  withdrawals  for  a  variety  of  purposes,^ 
including  Indian  reservations,  miHtary  reservations,  and  bird  reservations. 
Where  a  grant  of  land  by  Congress  to  a  state  had  uncertain  boundaries, 
and  the  Executive  thought  the  state  might  be  entitled  to  a  larger  claim 
than  proved  to  be  the  case,  the  United  States  Supreme  Court  upheld  a 
withdrawal  by  the  President,^^  "in  order  to  give  the  state  the  oppor- 
tunity of  petitioning  for  an  extension  of  the  grant  by  Congress."  "  The 
uniform  acquiescence  of  Congress  in  the  exercise  of  such  varied  powers, 
together  with  not  infrequent  appropriations  for  the  use  of  the  lands  re- 
served, lay  a  soUd  foundation  for  the  implication  of  a  general  adminis- 
trative agency,  with  authority  adequate  to  the  emergencies  which  must 

*  Constitution  of  the  United  States,  Art.  I,  §  8.  It  was  also  pointed  out  by  the 
dissent  that  the  lands  in  question  being  in  Wyoming  had  little  connection  with  naval 
fuel  supply. 

^  Spalding  v.  Chandler,  i6o  U.  S.  394.  The  withdrawal  was  authorized  for  "pub- 
lic purposes." 

'  It  might  be  argued  that  the  guardianship  of  the  public  domain  was  a  trust  which 
Congress  should  not  be  allowed  to  delegate  save  by  express  enactment. 

8  Grisar  v.  McDowell,  6  WalL  (U.  S.)  363. 

^  The  enumeration  is  taken  from  the  majority  opinion  and  is  not  denied  by  the  dis- 
senting justices. 

10  The  Des  Moines  River  Cases:  Dubuque  &  P.  R.  Co.  v.  Litchfield,  23  How.  (U.  S.) 
66;  Wolcott  V.  Des  Moines  Co.,  5  Wall.  (U.  S.)  681;  Wolsey  v.  Chapman,  loi  U.  S. 

755- 

"  See  Bullard  v.  Des  Moines  &  F.  D.  R.,  122  U.  S.  167.  Nor  can  it  be  validly 
argued  that  the  withdrawal  was  necessary  in  order  to  protect  the  state  in  what  the 
courts  might  later  construe  to  have  been  granted  it.  Had  the  land  withdrawn  been  in 
fact  previously  granted  the  state,  subsequent  occupiers,  of  course,  could  not  have  inter- 
fered with  the  state's  prior  title. 
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constantly  arise  in  the  management  of  the  public  domain.  Nor  does 
the  failure  of  Congress  to  ratify  the  President's  act  when  requested  to 
do  so  negative  the  existence  of  the  power  in  the  present  instance,  in 
view  of  the  words  of  the  statute  passed  that  it  should  not  be  construed  as 
a  "recognition,  abridgment,  or  enlargement"  of  such  rights.^^  -pwi- 
thermore,  it  is  submitted  that  the  question  of  ratification  is  immaterial. 
It  could  not  have  related  back  to  the  prejudice  of  intervening  rights  ac- 
quired by  settlers  between  the  order  and  the  ratification.^^ 

It  is  clear  that  the  case  should  not  be  interpreted  as  conferring  any 
additional  power  on  the  Executive.  It  is  merely  a  judicial  recognition 
of  the  fact  that  Congress  is  as  likely  as  any  other  property  owner,  busy 
with  affairs,  to  employ  a  general  administrative  agent  whose  authority 
is  implied  from  the  principal's  acquiescence. 


Enjoining  Waste  to  Protect  Inchoate  Dower.  —  There  is  a  long 
standing  diversity  of  opinion  in  the  books  concerning  the  nature  of  the 
somewhat  impalpable  right  of  the  wife  known  as  inchoate  dower.  It 
has  sometimes  been  maintained  that  she  has  a  subsisting  interest  or 
estate  in  land,^  while  on  the  other  hand  it  is  also  postulated  that  the 
wife  had  in  no  sense  an  interest,  but  merely  an  inchoate  right  of  action.'^ 
A  recent  New  York  case  makes  pertinent  the  question  whether  this 
jejune  inquiry  is  of  any  practical  importance.  Rumsey  v.  Sullivan,  150 
N.  Y.  Supp.  287  (App.  Div.).  In  a  suit  by  the  wife  to  protect  her  in- 
choate dower,  the  court  refused  to  enjoin  waste  by  the  grantee  of  the 
husband  who  took  by  a  conveyance  in  which  the  wife  did  not  join,  and 
who  was  exploiting  the  land  for  oil  by  opening  new  wells  and  using  wells 
he  had  already  opened.^  The  only  other  case  that  has  been  found  upon 
the  subject  is  one  in  South  Carolina,  which  granted  an  injunction  where 
the  husband's  assignee  was  clearing  the  land  of  timber.'* 

It  is  certain  that  regardless  of  the  view  taken  as  to  the  nature  of  in- 
choate dower,  the  courts  have  given  it  substantial  protection  in  many 
instances.  A  wide  variety  of  remedies  have  been  made  available  to  the 
wife  when  an  alienation  has  been  fraudulently  secured  by  the  husband 
without  her  consent,  or  when  her  consent  has  been  obtained  by  fraud.^ 
Whenever  outsiders  are  to  acquire  a  new  interest  in  the  realty,  either  by 
act  of  the  parties  or  by  operation  of  law,  the  wife's  interest  is  recognized 

^2  Act  of  June  25,  1910;  36  Stat.  847. 

^  Taylor  v.  Robinson,  14  Cal.  396;  see  Cook  v.  Tullis,  18  Wall.  (U.  S.)  332,  338. 

1  See  Simar  v.  Canaday,  53  N.  Y.  298,  304;  2  Scribner,  Dower,  6  et  seq.;  20 
Harv.  L.  Rev.  407. 

2  See  Moore  v.  City  of  New  York,  8  N.  Y.  no,  113;  4  Counsellor,  199,  200; 
Tiffany,  Real  Property,  §  197. 

'  For  a  statement  of  the  case,  see  Recent  Cases,  p.  630. 

*  Brown  v.  Brown,  94  S.  C,  492,  78  S.  E.  447. 

^  Further  transfer  may  be  enjoined.  Brown  v.  Brown,  82  N.  J.  Eq.  40,  88  Atl.  186. 
A  judgment  may  be  opened  so  that  she  can  intervene.  Waterhouse  v.  Waterhouse, 
206  Pa.  St.  433,  55  Atl.  1067.  If  execution  sale  brings  only  a  nominal  sum,  a  construc- 
tive trust  will  be  imposed  on  the  assignee.  Buzick  v.  Buzick,  44  la.  259.  A  deed  in 
which  she  was  led  to  join  by  fraud  may  be  cancelled  of  record.  Clifford  v.  Kampfe, 
147  N.  Y.  383.  Or  she  may  have  damages  at  law  for  misrepresentation.  Simar  v. 
Canaday,  supra. 
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as  having  present  value,  and  if  necessary,  steps  are  taken  to  preserve 
this  to  her.^  An  impressive  list  of  the  kinds  of  protection  given  might  be 
compiled,^  and  no  doubt  each  instance  might  be  adequately  explained 
either  on  the  ground  that  she  has  an  interest  in  realty  or  that  social 
necessity  requires  a  preservation  of  her  rights,  of  whatever  nature  they 
may  be.^  Nor  does  the  fact  that  the  wife  may  not  assign  her  dower  ® 
tend  materially  to  show  that  it  is  not  an  estate,  for  the  contingent  re- 
mainder, long  recognized  as  an  estate,  was  not  assignable  at  common 
law.^"  At  the  most,  the  names  fastened  upon  inchoate  dower  are  merely 
indications  of  the  temper  of  the  particular  court  and  the  extent  to  which 
it  might  afford  protection. 

The  enjoining  of  waste,  likewise,  does  not  call  for  a  determination  of 
this  mooted  question.  Equity,  of  course,  looks  at  the  substance  and 
disregards  the  formal  attempts  at  meticulous  cataloguing  made  by  the  law 
courts.  Thus  waste  may  be  enjoined  by  a  life  tenant,"  or  by  a  remainder- 
man when  preceded  by  an  intervening  estate,^^  although  no  remedy 
exists  for  such  estates  at  law.  If  in  substance  it  appears  that  the  holder 
of  the  land  is  using  it  to  an  extent  beyond  what  can  properly  be  presumed 
to  have  been  given  him,i^  equity  stops  the  abuse.  The  wife,  whatever 
she  has  now,  will,  on  the  arising  of  a  contingency,  have  an  estate  in  the 
land.  Her  interest  is  substantially  like  a  life  estate  in  one-third  of  the 
realty,  splitting  the  husband's  estate  in  fee,  as  it  were,  into  a  precedent 
life  estate  and  a  subsequent  remainder  in  f ee,^'^  or  even  more  similar  to  an 
executory  devise  for  life  on  the  happening  of  a  contingency.^^  As  these 
estates  are  protected  from  waste,^^  equity  should  likewise  see  to  it  that 
the  value  of  inchoate  dower,  whatever  its  legal  status,  should  not  be 
destroyed.    It  is  true  that  the  husband  himself  is  unimpeachable  for 

^  Release  of  inchoate  dower  is  valid  consideration.  BuUard  v.  Briggs,  24  Mass.  533. 
Redemption  at  tax  sale  may  be  based  upon  it.  Henze  v.  Mitchell,  93  Neb.  278,  140 
N.  W.  149.  It  will  constitute  breach  of  a  covenant  against  incumbrances.  Russ  v. 
Perry,  49  N.  H.  547.  In  partition  it  cannot  be  cut  off  unless  the  wife  is  made  a  party. 
Greiner  v.  Klein,  28  Mich.  12.  In  condemnation  proceedings  and  in  mortgage  fore- 
closure a  share  of  the  proceeds  must  be  set  aside  for  the  wife.  In  re  New  York  and 
Brooklyn  Bridge,  75  Hun  558,  27N.Y,  Supp.  597.  Vreeland  i).  Jacobus,  19N.  J.  Eq.  231. 
Contra,  Kauffman  v.  Peacock,  115  111.  212.  Adverse  possession  for  the  statutory  period 
in  the  lifetime  of  the  husband  will  not  prejudice  the  interest  of  the  widow  at  his  death. 
Lucas  V.  Whitacre,  121  la.  251,  96  N.  W.  776;  Winters  v.  De  Turk,  133  Pa.  St.  359, 
19  Atl.  354. 

^  E.  g.,  see  Tiffany,  Real  Property,  §  197;  20  Harv.  L.  Rev.  407. 

*  For  a  discussion  of  the  strong  public  policy  which  led  to  the  establishment  of 
dower  and  the  high  protection  which  the  courts  have  therefore  given  it,  see  i  Scribner, 
Dower,  20. 

^  See  Johnston  v.  Vandyke,  13  Fed.  Cas.,  No.  7,426,  p.  894;  Mason  v.  Mason,  140 
Mass.  63. 

"  See  28  Harv.  L.  Rev.  191. 

"  Molineaux  v.  Powell,  3  P.  Wms.  268  n.  (F.). 

^2  Anonymous,  Moore,  554,  pi.  748;  Perrot  v.  Perrot,  3  Atk.  94. 

^'  For  an  excellent  discussion  of  the  grounds  on  which  equity  enjoins  waste,  see 
Lord  Campbell's  opinion  in  Turner  v.  Wright,  2  DeG.  F.  &  J.  234. 

"  Cf.  statements  in  the  cases  such  as  in  Mason  v.  Mason,  supra,  p.  63,  "  .  .  .  the 
inchoate  right  of  dower  is  a  vested  right  of  value  dependent  on  the  contingency  of 
survivorship.  ..." 

^^  Cf.  BuUard  z).  Briggs,  supra,  p.  539,  "It  [dower]  is  more  than  a  possibility  and 
may  well  be  denominated  a  contingent  interest." 

"  Life  estate:  see  note  12  supra;  executory  devise:  Turner  v.  Wright,  supra. 
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waste.^^  But  this  is  due  no  doubt  to  the  wife's  incapacity  at  common  law 
to  sue  her  husband,  and  now  even  after  statutory  emancipation  this  long- 
established  privilege  of  the  husband  would  probably  continue  on  grounds 
of  policy.  But  the  grantee  of  the  husband  would  not  be  protected  by 
any  such  procedural  bar  or  by  considerations  of  domestic  welfare. 

Although  in  the  principal  case  the  court  expressed  itself  strongly 
against  enjoining  waste,  the  case  was  fortified  by  the  fact  that  the 
grantee  was  merely  committing  ameliorating  waste.^^  In  the  case  of  a 
life  estate  or  executory  devise  the  courts  will  enjoin  only  equitable 
waste,^^  that  is,  a  use  beyond  what  a  prudent  manager  would  do  with 
his  own  property.  As  the  wife's  interest  is  certainly  no  more  substantial 
than  these  estates,  the  principal  case  may  be  supported  because  of  the 
absence  of  equitable  waste.  However,  as  dower  differs  from  other  cases 
in  that  it  arises  by  action  of  law  rather  than  the  intent  of  the  parties, 
it  may  be  that  the  policy  of  the  law  which  creates  it  would  favor  protec- 
tion from  legal  waste  as  well.  Whatever  may  be  the  final  result,  the 
two  cases  that  have  arisen  certainly  would  not  go  to  this  extent.^^ 


The  Taxing  Power  and  tpie  Jurisdiction  of  the  Courts.  —  That 
judicial  tribunals  in  the  absence  of  statute  are  without  jurisdiction  them- 
selves to  exercise  the  taxing  power  has  again  been  demonstrated  in  a 
case  lately  certified  to  the  United  States  Supreme  Court.  Yost  v.  Dallas 
County,  35  Sup.  Ct.  235.^  The  holder  of  county  bonds,  entitled  to  have 
a  tax  assessed,  levied,  and  collected  on  his  behalf,  had  recovered  an  un- 
collectible judgment,^  but,  although  none  but  ministerial  acts  were 
required  to  raise  the  tax,^  enforcement  by  the  statutory  remedy  ''  by  man- 

1''  This  is  stated  in  Tiffany,  Real  Property,  §  197,  and  extended  also  to  "other 
persons."    None  of  the  cases  cited,  however,  are  in  point. 

^*  No  wells  had  been  sunk  at  the  time  the  husband  conveyed  to  the  defendant.  The 
dower  tenant  is  entitled  to  operate  only  the  mines  or  weUs  that  were  opened  in  the 
husband's  hfetime.  Stoughton  v.  Leigh,  i  Taunt.  402;  Coates  v.  Cheever,  i  Cow. 
460.  The  defendant,  therefore,  by  opening  wells  was  doing  that  which  alone  gave  the 
wife  any  valuable  interest  in  the  deposits.  Nor  did  it  appear  that  the  wells  which  the 
defendant  had  already  opened  were  being  used  in  any  but  a  normal  way. 

^^  See  cases  in  notes  12  and  16  supra. 

2"  The  South  CaroHna  case,  supra,  note  4,  seems  to  limit  its  decision  to  cases  of 
equitable  waste.  Furthermore,  instead  of  enjoining  waste  as  to  one  third  of  the  estate, 
it  permitted  waste  up  to  the  present  value  of  inchoate  dower  as  figured  on  expectancy 
tables  by  the  rule  suggested  in  Jackson  v.  Edwards,  7  Paige  (N.  Y.)  386,  408.  As  this 
value  would  be  less,  —  probably  much  less,  —  than  one  third  of  the  estate,  this 
anomalous  further  hmitation  on  the  wife's  rights  seems  indefensible. 

1  The  case  is  stated  with  greater  detail  in  this  issue  of  the  Review,  p.  640.  The 
opinion  of  the  court  was  deHvered  ^by  Holmes,  J.  McKenna,  J.,  and  Pitney,  J.,  dis- 
sented. 

2  This  was  the  proper  procedure.  The  validity  and  extent  of  the  claim  should  be 
determined  by  judgment,  and  such  judgment  must  be  found  incapable  of  satisfaction, 
before  attempting  the  remedy  by  mandamus.  See  Von  Hoffman  v.  City  of  Quincy, 
4  Wall.  (U.  S.)  535;  City  of  Galena  v.  Amy,  5  Wall.  (U.  S.).  705;  Riggs  v.  Johnson 
County,  6  WaU.  (U.  S.)  166,  193;  Walkley  v.  City  of  Muscatine,  6  WaU.  (U.  S.)  481. 

3  As  to  what  is  a  ministerial  act,  see  Tapping,  Mandamus,  171  e/  seq.\  4  Dillon, 
Municipal  Corporations,  5  ed.,  §  1489.  Kimberlin  v.  Commission  to  Five  Civilized 
Tribes,  104  Fed.  653;  Riverside  City  v.  San  Bernardino  County,  134  Cal.  517,  66  Pac. 
788;  Rice,  etc.,  Co.  z).  Worcester,  130  Mass.  575;  Hull  v.  Oneida  County,  19  Johns. 
(N.  Y.)  259;  Friel  v.  McAdoo,  181  N.  Y.  558. 
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damus  or  otherwise"  in  the  county  circuit  court  ^  to  command  the  ap- 
propriate taxing  officers  to  act  was  not  successful  owing  to  resignation 
or  evasion  of  service.  Accordingly,  the  plaintiff  asked  that  the  federal 
court  in  equity  appoint  a  commissioner  or  receiver  to  collect  the  tax. 
It  had  been  found  as  a  conclusion  of  law  that  "the  plaintiff  is  utterly 
remediless  at  law."  ^  The  Supreme  Court  denied  jurisdiction  in  the 
absence  of  authorizing  statute,  and  was  clearly  governed  by  previous 
decisions  of  its  own.® 

It  should  be  noted  that  theoretically  further  legal  weapons  were  avail- 
able to  the  plaintiff.  Mere  refusal  to  comply  could  not  render  the  pro- 
ceedings futile.'^  Neither  could  resignation,  as  mandamus  would  lie 
against  the  electing  or  appointing  power  to  fill  the  vacancy.^  Should  this 
successor  decline  to  serve,  mandamus  again  would  lie  to  compel  accept- 
ance of  the  office.®  Throughout  these  proceedings  at  law  it  will  be  ob- 
served that  the  court  would  not  be  administering  the  tax,  but  the  officials 
themselves,  whom  the  court  would  be  holding  to  the  proper  performance 
of  their  duties.  Nevertheless,  mandamus  might  be  an  arduous  and 
impracticable,  and,  in  that  sense,  an  "inadequate,"  legal  remedy.^'^  It 
does  not,  however,  follow  that  equity  of  its  own  volition  may  concoct  a 
new  and  more  satisfactory  one  of  its  own."  The  subject  must  come 
within  one  of  the  heads  of  equity  jurisdiction,  —  an  equitable  right  or 
interest  must  be  found.^^  Thus,  equity  will  not  relieve  against  non- 
compliance with  an  undoubted  condition  precedent  ^^  nor  against  the 
accidental  failure  to  make  a  promised  testamentary  disposition. ^^    Con- 

4  Mo.  R.  S.  1909,  §  1 141 7,  provides,  "No  other  tax  for  any  purpose  shall  be  assessed, 
levied,  or  collected  except  under  the  following  limitations  and  conditions,"  and  there- 
upon sets  forth  a  procedure  to  obtain  an  order  for  the  tax  in  the  county  circuit  court 
which  "shall  enforce  such  order  by  mandamus  or  otherwise." 

^  It  seems  proper  to  observe  that,  strictly  speaking,  the  remedy  at  law  by  mandamus 
cannot  be  made  inadequate  by  mere  refusal  to  comply  with  the  alternative  writ,  for  a 
peremptory  writ  would  then  issue,  potentially  enforceable  by  the  entire  posse  comitatus 
of  the  state. 

^  Rees  V.  City  of  Watertown,  19  Wall,  (U.  S.)  107,  116;  Heine  v.  Levee  Commis- 
sioners, 19  Wall.  (U.  S.)  655,  661;  Barkley  v.  Levee  Commissioners,  93  U.  S.  258; 
Meriwether  v.  Garrett,  102  U.  S.  472,  501;  Thompson  v.  Allen  County,  115  U.  S.  550, 
558. 

'  See  n.  5,  supra. 

8  Election:  Rex  v.  Mayor  of  Cambridge,  4  Burr,  2008;  Rex  v.  Mayor  of  Abington, 
I  Ld.  Raym,  561;  People  v.  Fairbury,  51  111.  149;  State  ex  rel.  McGregor  v.  Young,  6 
S.  D.  406.  See  Tapping,  Mandamus,  179  et  seq.;  4  Dillon,  Municipal  Corpora- 
tions, 5  ed,,  §§  1495-6. 

Appointment:  Rex  v.  Milverton,  3  A.  &  E,  284;  The  King  v.  Horton,  i  T.  R.  374; 
cf.  Lamb  v.  Lynd,  44  Pa.  St,  336,  See  Tapping,  Mandamus,  63,  70,  89,  205;  4  Dillon, 
Municipal  Corporations,  5  ed.,  §  1497. 

'  See  I  Dillon,  Municipal  Corporations,  5  ed.,  §  415;  4  id.,  §  1498.  City  of 
London  v.  Vanacker,  i  Ld.  Raym,  496;  The  King  v.  Bower,  2  Dowl.  &  R,  842;  People 
ex  rel.  German  Ins,  Co.  v.  Williams,  145  111,  573,  33  N.  E,  849,  Any  argument  to  the 
contrary  that  in  this  country  man  seeks  the  office,  and  not  office  the  man,  it  is  sub- 
mitted, is  untenable. 

1°  It  is  easy  to  conceive  that  the  remedy  might  have  been  insufficient  from  the  out- 
set, and,  in  that  sense,  truly  "inadequate." 

"  See  I  Story,  Equity  Jurisprudence,  13  ed.,  §§  60-1;  i  Pomeroy,  Equity 
Jurisprudence,  3  ed.,  §§  132-3;  Rees  v.  City  of  Watertown,  supra,  p.  121;  Hein6  v. 
Levee  Commissioners,  supra,  p.  660, 

^  I  Pomeroy,  Equity  Jurisprudence,  3  ed.,  §  133. 

"  Popham  V.  Bampfeild,  i  Vem.  79,  83;  Lord  Falkland  v.  Bertie,  2  Vern.  333. 

"  Whitton  V.  Russell,  i  Atk,  448, 
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sequently,  here,  private  property  not  being  liable  for  the  debts  of  the 
county/^  the  requisite  equitable  interest  is  not  apparent.^* 

But  even  if  equity  jurisdiction  might  be  invoked  upon  one  of  the  usual 
grounds  or  solely  because  of  inadequacy  of  the  legal  remedy,  there  are 
other  obstacles  in  the  way  of  relief.  "The  power  of  taxation  is  legisla- 
tive, and  cannot  be  exercised  otherwise  than  under  the  authority  of  the 
legislature."  ^^  However  unjust  or  inappropriate  the  existing  remedies, 
for  the  judiciary  to  undertake  its  exercise  unbidden  would  be  sheer 
usurpation.^^  Should  there  be  found,  however,  such  a  statutory  au- 
thorization by  the  state  under  whose  authority  the  bonds  were  issued, 
there  would,  of  course,  be  no  objection  to  judicial  action.  But  the  Su- 
preme Court  has  never  declared  more  than  one  statute  to  contain  such  an 
invitation.^^  It  is  also  fundamental  that  the  sovereign  can  be  sued  only 
by  consent.^'^  To  be  sure,  if  a  claim  against  a  municipal  corporation  be 
accompanied  in  its  inception  by  a  legislative  enjoinder  that  the  debtor 
meet  the  obligation  by  tax,  that  mandate,  as  a  subsisting  remedy  coeval 
with  the  agreement,  becomes  virtually  irrevocable  in  relation  to  this 

^^  It  is  only  in  the  New  England  states  that  a  private  citizen's  property  may  be 
levied  on  to  satisfy  a  debt  of  the  municipahty.  Hawkes  v.  The  Inhabitants  of  the 
County  of  Kennebeck,  7  Mass.  461,  463;  Chase  v.  Merrimack  Bank,  19  Pick.  (Mass.) 
564;  Eames  v.  Savage,  77  Me.  212;  Beardsley  v.  Smith,  16  Conn.  368;  Rees  v.  City 
of  Watertown,  supra,  p.  122.  See  3  Dillon,  Municipal  Corporations,  5  ed.,  §  992; 
4  id.,  §§  1506  n.,  1507  n.,  1639  n.  The  point  presented  by  the  principal  case,  there- 
fore, would  not  arise  in  those  jurisdictions. 

1^  It  is  appreciated  that  a  court  has  ordered  the  appointment  of  a  commissioner 
under  circumstances  analogous  to  those  of  the  principal  case.  See  Welch  v.  Ste.  Gene- 
vieve, I  Dill.  (U.  S.)  130,  29  Fed.  Decis.  608;  city  trustee  of  drainage  fund:  Wilder:?. 
City  of  New  Orleans,  67  Fed.  567.  In  Garrett  v.  City  of  Memphis,  5  Fed.  860,  the 
court  would  have  preferred  such  a  result,  but  was  governed  by  the  United  States 
Supreme  Court  view  expressed  in  Meriwether  v.  Garrett,  supra.  See  also  23  Harv.  L. 
Rev.  647  for  an  argument  in  favor  of  equitable  relief. 

But  in  Wadley  v.  Lancaster,  122  Ga.  354,  52  S.  E.  335,  a  promissory  note  was  given 
by  a  municipahty  for  property  purchased  by  it.  The  indorsee  of  the  note  was  not  al- 
lowed to  have  a  receiver  appointed  to  take  possession  of,  and  sell,  the  property.  See  5 
McQuiLLiN,  Municipal  Corporations,  §  2239. 

1^  Waite,  C.  J.,  in  Meriwether  v.  Garrett,  supra,  501.  This  enunciation  of  the  United 
States  Supreme  Court  may  need  further  explanation.  See  i  Dillon,  Municipal 
Corporations,  5  ed.,  §  595  n.  But  it  nevertheless  constitutes  a  most  accurate  text  of 
what  has  been  the  attitude  of  that  tribunal  when  confronted  by  an  appeal  to  the  courts 
to  order  an  assertion  of  the  taxing  power.  See  Rees  v.  City  of  Watertown,  supra,  p.  116 ; 
Heine  v.  Levee  Commissioners,  supra,  p.  661;  Thompson  v.  Allen  County,  supra,  p.  558. 

"  High,  Receivers,  4  ed.,  §  403  a. 

^'  Supervisors  v.  Rogers,  7  Wall.  (U.  S.)  175.  An  Iowa  statute  contained  the  provi- 
sion that  "the  court  may  .  .  .  direct  that  the  act  required  to  be  done  may  be  done  by 
the  plaintiff,  or  some  other  person  appointed  by  the  court."  A  marshal  was  appointed 
commissioner  to  levy  a  coimty  tax  to  pay  bonds  where  the  board  of  supervisors  failed 
to  do  so.  Of  this  case,  Bradley,  J.,  in  Barkley  v.  Commissioners,  supra,  265,  said, 
"But  we  have  never  gone  beyond  this  case,  which  depended  on  the  special  law  referred 
to."  The  decision  in  Supervisors  v.  Rogers,  in  the  hght  of  the  subsequent  decisions  of 
Rees  V.  City  of  Watertown,  supra,  and  Heine  v.  Levee  Commissioners,  supra,  is  criti- 
cised in  4  Dillon,  Municipal  Corporations,  5  ed.,  §  2699  n. 

For  a  similar  state  decision,  see  State  v.  Middle  Kittitas  Irr.  Dist.,  56  Wash.  488, 
106  Pac.  203. 

2°  See  cases  supra,  n.  2  and  infra,  n.  21. 

Moreover,  the  prescribed  procedure  for  raising  the  tax  must  be  closely  complied 
with  to  render  the  tax  valid.  City  of  Kansas  v.  Hannibal  &  St.  Joseph  R.  Co.,  81  Mo. 
285;  St.  Louis  &  San  Francisco  Ry.  Co.  v.  Apperson,  97  Mo.  300. 
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transaction,  by  force  of  the  contract  clause  of  the  Constitution.^^  Yet 
only  those  rights  conferred  by  a  state  at  the  time  of  contracting  are  pre- 
served, and  these  are  no  broader  than  the  state  has  conceded.^^  Here 
the  paramount  authority  had  given  the  creditor  the  undoubted,  but  not 
unrestricted,  right  to  have  the  county  circuit  court  enforce  its  order  "by 
mandamus  or  otherwise."  This  is  construed  as  conceding  power  only  to 
order  the  proper  officials  to  levy  taxes, ^  and  it  might  also  be  construed  as 
giving  consent  to  be  proceeded  against  solely  in  the  county  court.  Al- 
though where  statute  gives  "a  court"  authority  to  collect  a  tax,  federal 
courts  have  not  hesitated  to  act,^  nevertheless,  a  clearly  expressed  re- 
striction confining  the  remedy  against  the  sovereign  to  a  state  court 
might  furnish  another  insuperable  obstacle  to  federal  jurisdiction  in  a 
case  like  the  one  in  question.^^ 


The  Relational  Duty  of  the  Public  Service  Company  to  its 
Public.  —  In  a  recent  New  York  decision,  recovery  was  refused  a  trav- 
eller on  a  railroad  because  there  was  no  contract  of  carriage  upon  which 
to  base  a  suit.  Robinson  v.  New  York,  N.  H.  6*  H.  R.  Co.,  150  N.  Y. 
Supp.  925  (App.  Div.).^  The  decision  raises  the  question  of  whether  the 
obligation  of  the  public  service  company  to  its  public  is  based  on  con- 
tract or  on  a  relation  between  the  parties  because  of  which  the  law  imposes 
certain  duties  upon  them.  Sir  Henry  Maine  in  the  middle  of  the  last 
century  wrote  that  the  society  of  his  day  was  chiefly  to  be  distinguished 
from  that  of  the  previous  generation  by  the  largeness  of  the  sphere  occu- 
pied in  it  by  the  law  of  contract  as  opposed  to  that  of  status.^  But  Pro- 
fessor Pound  has  shown  that  the  law  of  to-day  is  abandoning  this  nine- 
teenth-century idea  of  the  supremacy  of  contract  and  is,  instead,  fur- 
ther developing  the  older  conception  which  goes  back  for  its  source  to 
the  Year  Books.^    In  no  field  of  the  law  has  there  been  more  striking 

21  The  Constitution,  Art.  I,  sec.  10,  cl.  i.  Von  Hoffman  v.  City  of  Quincy,  5M/>m. 
See  Bronson  v.  Kinzie,  i  How.  (U.  S.)  311,  317;  Edwards  v.  Kearzey,  96  U.  S.  595,  607; 
Louisiana  v.  New  Orleans,  102  U.  S.  203,  206;  Mobile  v.  Watson,  116  U.  S.  289; 
CooLEY,  Constitutional  Limitations,  7  ed.,  414-5. 

22  See  n.  20,  supra. 

23  The  statute  in  question  was  originally  passed  in  1879,  and  came  before  the  Su- 
preme Court  in  Seibert  v.  Lewis,  122  U.  S.  284,  291,  298.    See  cases  supra,  n.  20. 

2*  See  Supervisors  v.  Rogers,  supra;  Stansell  v.  Levee  Board  of  Mississippi,  Dist. 
No.  I,  13  Fed.  846;  Campbellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  718,  721. 

25  In  the  principal  case,  however,  mandamus  seems  to  have  issued  from  the  federal 
district  court  prior  to  the  present  suit. 

1  For  a  statement  of  the  case,  see  Recent  Cases,  p.  626. 

2  Maine,  Ancient  Law,  4  ed.,  ch.  9. 

3  Pound,  A  Feudal  Principle  in  Modern  Law,  25  Intern.  J.  of  Ethics,  No.  i. 
"The  Roman  idea  of  a  legal  transaction  which  the  nineteenth  century  sought  to  apply 
to  all  possible  situations,  was  regarded  as  the  legal  institution  of  the  maturity  of  law. 
But  the  conception  of  a  legal  transaction  regards  individuals  only.  In  the  pioneer 
agricultural  societies  of  nineteenth  century  America  such  a  conception  sufficed.  In 
the  industrial  and  urban  society  of  to-day,  classes  and  groups  and  relations  must  be 
taken  account  of  no  less  than  individuals.  Happily  the  nineteenth  century  did  not 
lose  for  us  the  contribution  of  the  feudal  law  to  our  legal  tradition.  In  its  idea  of  rela- 
tion, in  the  characteristic  common  law  mode  of  treating  legal  problems  which  it  de- 
rived from  the  analogy  of  the  incidents  of  feudal  tenure  we  have  a  legal  institution  of 
capital  importance." 
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evidence  of  this  swing  from  the  contractual  back  to  the  relational  than  in 
that  of  pubUc  service.  A  legion  of  cases  reported  in  the  century  before 
Elizabeth  show  how  clearly  the  courts  then  based  their  recovery  on  the 
character  of  the  profession  of  the  public  servant  rather  than  on  his  agree- 
ment.'* But  in  the  centuries  that  followed,  the  law  of  pubHc  callings 
almost  disappeared  except  that  of  innkeepers  and  carriers,  which  con- 
tinued within  fixed  rules,  and  when  in  the  nineteenth  century  its  great 
modern  development  began,  the  earlier  principles  were  largely  forgotten 
and  the  law  was  often  phrased  solely  in  terms  of  what  the  parties  had 
agreed  to  do.^  At  the  present  time  the  courts  are  unwilling  to  confine 
this  branch  of  the  law  within  the  bounds  of  contract,  so  that  while  deci- 
sions still  often  sound  in  its  phrases,  —  the  results  themselves  are  incon- 
sistent with  that  explanation.^ 

No  matter  what  language  the  courts  may  use,  it  seems  clear  on  a 
survey  of  the  law,  that  the  great  body  of  rules  governing  public  callings 
are  not  based  upon  contract.  Obligations  are  imposed  upon  those  en- 
gaged in  such  pursuits  by  numerous  statutes,  as  for  example  the  laws 
passed  by  Congress  regulating  interstate  commerce,^  —  obligations  which 
must  be  fulfilled  regardless  of  the  will  of  the  parties  in  entering  the  rela- 
tion. Although  in  construing  one  of  these  statutes,  the  Supreme  Court 
was  at  first  able  to  say  that  its  provisions  were  "implied"  terms  of  the 
contract,^  when  confronted  with  a  case  in  which  no  contract  could  be 
worked  out,  they  rested  their  decision  squarely  on  the  ground  of  a  rela- 
tional duty  irrespective  of  agreement.^  At  common  law,  without  the 
aid  of  statutes,  the  courts  enforce  liabihty  in  the  very  face  of  attempted 
contracts  such  as  ones  limiting  Hability  of  a  carrier  for  negligence  of  its 
servants.^^  Private  persons  could  make  such  contracts,  but  the  status 
of  a  public  servant  fixes  his  duties  and  imposes  this  disability.  It  is  the 
veriest  truism  that  a  public  servant  is  bound  to  serve  all  who  apply,  at 
reasonable  rates,  providing  them  with  adequate  facilities,  and  to  do  all 
this  without  discrimination.    Even  if  agreements  are  made  in  accordance 

*  Anon.,  Keilw.  50,  pi.  4.  "Note  that  it  was  agreed  by  all  the  court  that  where  a 
smith  decHnes  to  shoe  my  horse,  or  an  innkeeper  refuses  to  give  me  entertainment  at 
his  inn,  I  shall  have  an  action  on  the  case,  notwithstanding  no  act  is  done;  for  it  does 
not  depend  upon  agreement."  Numerous  other  cases  showing  the  way  the  early  law 
regarded  public  callings  have  been  translated  in  Wyman,  Public  Service  Corpora- 
tions, ch.  I.  Of  these  see  especially  Y.  B.  22  Edw.  IV.  49,  pi.  15;  Y.  B.  19  Hen.  VI. 
49,  pi.  5;  Y.  B.  39  Hen.  VI.  18,  pi.  24. 

^  This  view  was  never  more  concisely  expressed  than  in  Pounder  v.  Northeastern 
Ry.,  [1892]  I  Q.  B.  385,  when  Smith,  J.,  asked,  "What  is  the  duty  of  a  railway  to  its 
passengers?"   and  answered,  "It  arises  out  of  the  contract.  .  .  ." 

^  "The  carrier's  contract  is  to  protect  the  passenger  against  all  the  world."  Craher 
V.  Chicago  &  N.  W.  Ry.,  36  Wis.  657,  673.  There  is  of  course  no  such  term  in  the 
actual  contract  between  the  parties.  This  is  part  of  the  duty  which  the  law  imposes 
on  the  carrier. 

^  E.  g.,  the  Hepburn  Act,  June  29,  1906,  c.  3591,  34  Stat.  584. 

8  Kansas,  etc.  Ry.  Co.  v.  Carl,  227  U.  S.  639,  more  particularly  at  650;  see  also 
Missouri,  etc.  Ry.  v.  Harriman,  227  U.  S.  657. 

3  Boston,  etc.  Ry.  v.  Hooker,  233  U.  S.  97.  The  language  in  the  majority  decision 
on  the  subject  of  duties  imposed  by  the  statute  is  excellent.  The  correctness  of  the 
result,  however,  in  applying  the  general  principles  to  the  facts  of  the  particular  case 
was  criticised  in  27  Harv,  L.  Rev.  737. 

1°  New  York  Central  R.  v.  Lockwood,  17  Wall.  (U.  S.)  357.  The  cases  to  the  con- 
trary are  influenced  by  the  ordinary  doctrines  as  to  contracts.  See  Mynard  v.  Syra- 
cuse, B.  &  N.  Y.  R.,  71  N.  Y.  180. 
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with  these  enforced  duties  and  without  attempt  at  contractual  evasion, 
the  obUgations  are  thus  imposed  by  law  from  the  relation  of  patron  and 
public  utility  and  do  not  arise  from  the  will  and  intent  of  the  parties. 
It  becomes  apparent  that  contract  can  exist  in  this  part  of  the  law  only 
so  far  as  it  does  not  conflict  with  the  paramount  duty  of  the  pubHc  ser- 
vant to  the  pubhc.^i 

In  view  of  these  principles,  the  present  case  sounds  the  note  of  mid- 
Victorian  individualism  in  its  most  objectionable  form.  A  traveller 
surrendered  her  ticket  to  the  conductor  of  the  first  of  two  railroads  over 
which  she  was  making  a  through  trip  and  neglected  to  receive  a  voucher 
in  return.  The  ticket,  which  was  offered  bond  fide  and  accepted  without 
objection,  was  not  in  fact  good.  Recovery  for  physical  suffering  caused 
by  insults  from  the  conductor  of  the  defendant  second  railroad  was  re- 
fused on  the  ground  that  there  was  no  contract  on  which  to  base  an 
action.  It  may  be  admitted  that  the  defendant's  conductor  could  have 
ejected  the  plaintiff  upon  her  inability  to  produce  a  voucher  if  she  re- 
fused to  pay  her  fare.^^  g^t  permitting  her  to  remain  and  then  in- 
sulting her  is  indefensible,  for  she  had  the  same  right  to  be  protected  from 
the  insults  of  the  defendant's  servants  as  any  other  person  rightfully  on 
the  train.^^  To  place  the  victim  of  a  mistake  in  the  position  of  a  trespasser 
is  indeed  an  unfortunate  result,  and  shows  in  what  a  position  the  law 
finds  itself  when  it  abandons  the  conception  of  status  and  adopts  that 
of  contract. 

11  Three  recent  cases  show  various  methods  of  approach  to  this  problem.  In  Middle- 
ton  V.  Whitridge,  52  N.  Y.  L.  J.  1621  (N.  Y.  Ct.  of  App.),  the  court  held  that  there 
was  an  added  duty  imposed  on  a  carrier  to  care  for  a  passenger  who  became  sick  on 
the  journey.  It  was  said  that  "that  duty  springs  from  the  contract  to  carry  safely" 
but  that  "of  course  the  carrier  is  not  bound"  without  notice.  Such  a  distinction 
shows  that  the  "contract"  the  court  is  talking  about  is  only  the  duty  imposed  by  the 
law.  The  Supreme  Court  of  Arkansas  in  an  analogous  case,  Weirling  v.  St.  Louis,  I.  N. 
&  S.  R.,  171  S,  W.  901,  laid  no  emphasis  on  the  contract  of  carriage,  but  the  duty  of  the 
carrier  is  put  rather  on  relational  grounds.  And  in  Gilkerson  v.  Atlantic  Coast  Line 
R.  Co.,  83  S.  E.  592  (S.  C.)  it  was  held  that  there  was  a  duty  upon  a  carrier  to  wake 
a  passenger  in  order  to  allow  him  to  alight  at  his  destination  when  the  conductor  had 
agreed  to  do  this. 

^  See  Delaware,  L.  &  W.  Ry.  v.  Bullock,  60  N.  J.  L.  24, 36  Atl.  773,  "The  right  of  the 
company  was  to  refuse  to  carry  him  under  existing  conditions." 

13  See  Delaware,  L.  &  W.  R.  v.  Trautwein,  52  N.  J.  L.  169,  19  Atl.  178,  "The  duty 
of  persons  engaged  in  these  public  employments  to  safely  and  securely  carry  is  inde- 
pendent of  contract.  It  is  a  duty  imposed  by  law  from  considerations  of  public  policy, 
and  arises  from  the  fact  that  persons  or  property  are  received  in  the  course  of  the 
business  of  such  employments."  And  see  Marshall  v.  York,  N.  &  B.  Ry.,  11  C.  B. 
655;  Carroll  v.  Staten  Island  R.,  58  N.  Y.  126.  The  person  injured  need  not  be  a 
"passenger"  in  order  to  recover.  Bradford  v.  Boston  &  Maine  R.,  160  Mass.  392, 
35  N.  E.  1131.  It  is  enough  to  make  the  carrier  liable  that  the  person  injured  was 
rightfully  there.  See  Hale  v.  Grand  Trunk  Ry.,  60  Vt.  605,  15  Atl.  300;  Philadelphia 
&  Reading  R.  v.  Derby,  14  How.  (U.  S.)  468.  It  is  a  general  rule  of  railroads  that  per- 
sons need  not  purchase  tickets  until  after  they  get  on  the  train,  and  yet  they  have  all 
the  rights  of  passengers  before  fare  is  collected. 
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Agency  —  Nature  and  Incidents  of  the  Relation  —  Sale  by  Agent 
TO  Himself.  —  The  defendant  employed  the  plaintiff  as  agent  to  sell  land  at 
a  certain  minimum  price,  the  agent  to  have  as  commission  everything  above 
that  price.  The  plaintiff  tendered  the  price  himself  and  asked  for  a  conveyance, 
but  the  defendant  refused.  The  plaintiff  now  seeks  specific  performance.  Held, 
that  specific  performance  will  be  granted.  Htdion  v.  Sherrard,  150  N.  W.  135 
(Mich.). 

An  agent  owes  the  highest  duty  of  loyalty  to  his  principal,  and  therefore  an 
agent  to  sell  cannot  himself  become  the  buyer.  McNutt  v.  Dix,  83  Mich.  328, 
47  N.  W.  212;  Porter  v.  Woodruff,  36  N,  J.  Eq.  174;  Rockford  Watch  Co.  v. 
Manifold,  36  Neb.  801,  55  N.  W.  236.  It  has  been  suggested,  however,  that 
where  the  price  is  fixed  and  leaves  the  agent  no  discretion  he  may  act  for  both 
buyer  and  seller.  See  Empire  State  Ins.  Co.  v.  American  Central  Ins.  Co.,  138 
N.  Y.  446,  449,  34  N.  E.  200,  201.  Whatever  may  be  the  merits  of  such  a 
doctrine,  the  principal  case  seems  unimpeachable.  By  express  agreement  the 
agent  was  to  act  for  himself  after  the  price  stipulated  for  by  the  principal  was 
reached,  and  accordingly,  he  had  no  interest  against  his  duty.  To  say  that  the 
contract  should  be  voidable  because  the  agent  might  be  tempted  to  sell  to  an 
unwelcome  purchaser  would  be  entirely  too  fanciful  an  objection.  Synott  v. 
Shaughnessy,  2  Ida.  iii,  7  Pac.  82. 

Banks  and  Banking  —  Collections  —  Liability  of  Collecting  Bank 
IN  Garnishment  Proceedings.  —  The  defendant  deposited  in  the  A  bank 
for  collection  a  draft  drawn  on  the  plaintiff  payable  to  the  bank.  The  A  bank 
credited  the  amoimt  to  the  defendant's  accoimt,  which  was  already  overdrawn, 
and  sent  the  draft  to  the  B  bank  which  collected  from  the  plaintiff.  The 
plaintiff  then  sued  the  defendant  and  garnished  the  B  bank.  The  A  bank 
intervened  and  claimed  the  fund.  Held,  that  the  A  bank  is  entitled.  Scott  v. 
Mclntyre  Co.,  144  Pac.  1002  (Kan.). 

The  question  whether  the  deposit  of  paper  in  a  bank  for  collection  creates 
the  relation  of  debtor  and  creditor,  or  of  agent  or  trustee,  is  largely  one  of  fact. 
One  view  is  that  prima  facie  the  bank  becomes  an  agent  for  collection.  Balhach 
v.  Frelinghuysen,  15  Fed.  675.  See  18  Harv.  L.  Rev.  300;  28  id.  205.  The 
weight  of  authority,  however,  appears  to  be  that,  at  least  under  the  circum- 
stances of  the  principal  case,  the  relation  is  that  of  debtor  and  creditor.  Metro- 
politan National  Bank  v.  Loyd,  90  N.  Y.  530;  Burton  v.  United  States,  196  U.  S. 
283.  Under  the  latter  view  the  decision  is  clearly  right,  for  the  bank  takes  the 
draft  as  its  own  and  is  entitled  to  the  proceeds.  On  the  former  hypothesis,  the 
situation  is  somewhat  more  complicated.  Some  courts  hold  that  the  collect- 
ing bank  is  a  sub-agent,  and  give  the  depositor  a  direct  legal  right  against  it. 
First  National  Bank  of  Circleville  v.  Bank  of  Monroe,  S3  Fed.  408.  See  San 
Francisco  National  Bank  v.  American  National  Bank,  5  Cal.  App.  408,  90  Pac. 
558.  On  the  other  hand,  it  is  sometimes  said  that  the  depositor  has  only  an 
equitable  right.  See  Naser  v.  First  National  Bank,  116  N.  Y.  492,  499,  22 
N.  E.  1077,  1078.  This  would  seem  the  correct  view,  for  the  depositary  bank 
is  in  effect  the  trustee  of  the  claim  for  the  depositor.  See  18  Harv.  L.  Rev  300. 
The  Kansas  statute,  however,  allows  garnishment  of  credits  in  which  'he 
principal  defendant  may  be  interested  up  to  the  extent  of  his  interest.  ELan. 
Gen.  Stat.,  §  5835.  This  would  seem  to  cover  a  case  where  the  interest  is 
equitable.  But  since  the  depositor  must  work  out  his  rights  through  the  de- 
positary bank,  the  garnishing  creditor  would  on  any  theory  be  postponed  to 
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the  depositary,  whose  lien  in  the  principal  case  in  fact  exceeded  the  sum 
collected. 

Bills  and  Notes  —  Checks  —  Negligence  of  Drawer:  Negligent 
Use  of  Protectograph.  —  A  bank  check  for  three  dollars,  otherwise  prop- 
erly drawn,  was  negligently  stamped  with  a  protectograph,  "Not  over  $500." 
The  payee  raised  the  check  to  three  hundred  and  sixty  dollars  and  indorsed 
it  to  a  bond  fide  purchaser,  who  now  sues  the  drawer  to  recover  the  face  value 
of  the  check.  Held,  that  he  can  recover.  Second  National  Bank  of  Vincennes 
v.  Campbell,  Ct.  App.,  Hamilton  County,  Ohio  (not  yet  reported). 

If  a  check  or  other  negotiable  instrument  is  drawn  in  such  a  way  as  to  sug- 
gest and  faciHtate  the  making  of  alterations  which  cannot  be  detected  on  in- 
spection, a  bond  fide  purchaser  of  the  altered  instrument  may  recover  the  full  face 
value.  Garrard  v.  Haddan,  67  Pa.  St.  82;  Harvey  v.  Smith,  55  111.  224;  see  Young 
v.  Grote,  4  Bing.  253.  Contra,  Knoocville  National  Bank  v.  Clark,  51  la.  264; 
Colonial  Bank  of  Australasia  v.  Marshall,  [1906]  A.  C.  559.  In  the  United 
States  the  authority  to  the  contrary  limits  recovery  to  cases  where  the  re- 
lation of  banker  and  customer  exists.  See  Greenfield  Savings  Bank  v.  Stowell, 
123  Mass.  196,  201;  2  Daniel,  Negotiable  Instruments,  6  ed.,  §  1405.  But 
a  protectograph  stamp  is  not  an  essential  of  a  properly  drawn  check.  It  is  in 
the  nature  of  the  marginal  figures,  which  are  not  an  integral  part  of  the  in- 
strument. Smith  V.  Smith,  i  R.  I.  398;  Garrard  v.  Lewis,  10  Q.  B.  D.  30.  See 
I  Daniel,  Negotl/^le  Instruments,  6  ed.,  §  86.  The  case  is  thus  not  to  be 
judged  as  if  the  bank  was  guilty  of  negligence  in  omitting  to  stamp  the  draft, 
"Not  over  $5."  If  the  drawer  had  left  the  perfectly  drawn  instrument  un- 
stamped, he  clearly  would  not  have  been  liable.  Dana  v.  Underwood,  19  Pick. 
(Mass.)  99;  Smith  v.  Chester,  1  T.  R.  654.  And  yet  the  forger  could  then  have 
forged  the  alteration  with  equal  ease  and  added  a  protectograph  stamp  to 
confirm  his  forgery.  The  mere  presence  of  the  protectograph,  furthermore, 
cannot  be  said  to  have  facilitated  the  alterations,  for  it  was  still  necessary 
for  the  forger  himself  to  erase  parts  of  the  existing  instnunent.  By  drawing 
the  check  properly  in  all  its  essential  elements,  the  drawer  satisfied  his  duty 
to  the  purchaser;  the  mere  fact  that  in  taking  an  unrequired  precaution  to 
safeguard  his  own  interests,  he  acted  without  due  care  in  attaching  the  protecto- 
graph stamp,  should  not  make  him  liable  to  a  purchaser  who  placed  an  un- 
invited reHance  upon  the  same  safeguard.  Accordingly  the  decision  in  the 
principal  case  must  be  deemed  wrong. 

Bills  and  Notes  —  Defenses  —  Release  of  Security  by  Payee  with- 
out Assent  of  Surety  Co-Maker — Negotiable  Instruments  Law. — 
The  defendants  signed  a  note  as  surety  co-makers.  The  principal  co-maker 
gave  the  plaintiff  payee  a  deed  of  trust  on  land  as  security.  The  plaintiff,  with 
notice  of  the  suretyship  relationship  and  without  the  assent  of  the  defendants, 
released  this  security.  Held,  that  the  plaintiff  cannot  recover.  Long  v.  Shqfer, 
171  S.  W.  690  (Mo.  App.). 

The  court  reaches  this  result  on  the  ground  that  a  payee  cannot  be  a  holder 
in  due  course,  and  that  under  Section  58  of  the  Negotiable  Instruments  Law 
the  instrument  is  therefore  "subject  to  the  same  defenses  as  if  it  were  non- 
negotiable."  At  common  law,  of  course,  any  binding  extension  of  time  or 
release  of  security  by  a  holder  with  notice  of  the  suretyship  would  give  a  de- 
fense to  the  surety  co-maker.  German  Savings  Ass'n  v.  Helmrick,  57  Mo.  100; 
Cummings  v.  Little,  45  Me.  183;  see  59  U.  of  Pa.  L.  Rev.  532;  i  Brandt, 
Suretyship,  3  ed.,  §  38.  But  under  the  Negotiable  Instruments  Law  it  has 
been  held  that  Section  192,  making  an  accommodation  maker  primarily  Uable, 
and  Sections  119  and  120,  specifying  extension  of  time  as  a  method  of  releas- 
ing a  party  secondarily  liable  and  not  mentioning  it  for  one  primarily  liable. 
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have  altered  the  law.  Union  Trust  Co.  v.  McGinty,  212  Mass.  205,  98  N.  E. 
679;  Lane  v.  Hyder,  163  Mo.  App.  688,  147  S.  W.  514;  Cowan  v.  Ramsey,  140 
Pac.  501  (Ariz.).  See  28  Harv.  L.  Rev.  102.  Apparently  only  one  other 
court  has,  like  the  principal  case,  relied  on  Section  58  to  release  the  surety. 
Fullerton  Lumber  Co.  v.  Snoufer,  139  la.  176,  117  N.  W.  50.  To  relieve  the 
surety,  however,  on  the  ground  that  a  payee  cannot  be  a  holder  in  due  course 
is  unfortunate.  The  weight  of  authority  at  common  law  and  under  the  Eng- 
lish and  American  statutes  is  to  the  contrary.  Watson  v.  Russell,  3  B.  &  S. 
34;  Lucas  V.  Owens,  113  Ind.  521,  16  N.  E.  196;  Lloyd's  Bank,  Ltd.  v.  Cooke, 
[1907]  I  K.  B.  794,  806;  Boston  Steel  6*  Iron  Co.  v.  Steuer,  183  Mass.  140,  66 
N.  E.  646.  See  15  Harv.  L.  Rev.  579;  16  id.  596.  A  better  method  of  reach- 
ing the  desired  result  would  be  to  hold  frankly  that  Sections  119  and  120  do 
not  apply.  Cf.  Farmer's  Bank  of  Wickliffe  v.  Wicklife,  134  Ky.  627,  121  S.  W. 
498.  See  Brannan,  Negotiable  Instruments  Law,  2  ed.,  117.  Such  a 
course  would  be  particularly  justifiable  in  this  case,  as  a  release  of  security, 
unlike  an  extension  of  time,  is  not  specifically  mentioned  in  Section  120.  Prob- 
ably the  best  solution,  however,  would  be  to  eliminate  two  sections  which  so 
inadequately  attempt  to  codify  the  law  of  suretyship  and  leave  the  situation 
as  it  was  at  common  law.  See  14  Harv.  L.  Rev.  241,  254;  16  id.  255,  259; 
59  U.  OF  Pa.  L.  Rev.  532,  542. 

Bonds  —  Negligent  Reissue  by  Obligor  under  Forged  Indorse- 
ment: Rights  of  Bona  Fide  Purchaser.  —  Executors  owned  bonds  trans- 
ferable only  by  indorsement  and  surrender.  A  thief  stole  the  bonds,  and  by 
forging  the  indorsement,  secured  a  reissue  from  the  obhgor  in  the  name  of  one 
of  the  executors.  The  thief  then  forged  the  signature  of  this  executor,  and 
sold  the  bonds  to  a  bond  fide  purchaser,  who  secured  new  bonds  from  the 
obligor  in  his  own  name.  The  obligor  was  found  to  be  neghgent  in  not  dis- 
covering the  forgery  when  the  bonds  were  presented  for  the  first  reissue,  but 
not  in  reissuing  bonds  to  the  purchaser.  Held,  that  the  executors  are  entitled 
to  the  bonds;  but  that  the  obligor,  because  of  his  negligence,  must  reimburse 
the  purchaser.  Chester  County,  etc.  Co.  v.  Securities  Co.,  150  N.  Y.  Supp.  loio 
(App.  Div.). 

The  transfer  of  bonds  or  notes  imder  a  forged  indorsement  of  course  passes 
no  title  even  to  a  bond  fide  purchaser.  Dana  v.  Underwood,  19  Pick.  (Mass.) 
99;  Smith  V.  Chester,  i  T.  R.  654.  Hence  the  executors  were  clearly  entitled 
to  recover  the  bonds  in  the  principal  case,  as  an  altered  form  of  the  res.  Graves 
V.  American  Exchange  Bank,  17  N.  Y.  205;  Hatton  v.  Holmes,  97  Cal.  208,  31 
Pac.  1 13 1.  Furthermore,  the  obligor  may  ordinarily  recover  a  payment  made 
to  a  holder  under  a  forged  indorsement.  Canal  Bank  v.  Bank  of  Albany,  i 
Hill  (N.  Y.)  287;  United  States  v.  National  Park  Bank,  6  Fed.  852.  See  Ames, 
"  Doctrine  of  Price  v.  Neal,"  4  Harv.  L.  Rev.  297,  307.  Cf.  London  &"  River 
Plate  Bank  v.  Bank  of  Liverpool,  [1896]  i  Q.  B.  7.  A  fortiori,  the  obligor  in 
the  principal  case  coidd  not  be  held  liable  to  the  purchaser,  in  spite  of  the 
legal  title  given  to  the  purchaser  by  the  reissue,  unless  in  some  way  estopped 
to  deny  the  forgery  of  the  indorsement.  It  is  true  that  negligence  in  signing 
commercial  paper  under  the  belief  that  it  is  an  instrument  of  a  different  nature, 
estops  the  signer  from  denying  Hability  on  the  instrument.  Douglass  v.  Mat- 
ting, 29  la.  498;  Chapman  v.  Rose,  56  N.  Y.  137;  Winchell  v.  Crider,  29  Oh.  St. 
480.  By  analogy,  the  neghgent  reissue  of  an  instrument  under  a  forged  in- 
dorsement should  estop  the  issuer  from  denying  the  title  of  a  subsequent  bond 
fide  purchaser  of  the  new  instrument.  But  in  the  principal  case,  the  payee's 
indorsement  on  the  new  instrument  was  also  forged,  and  since  there  was  no 
negligence  in  the  second  reissue,  the  purchaser  cannot  recover  unless  the  negli- 
gence of  the  obHgor  in  the  first  reissue  estops  him  from  asserting  the  subse- 
quent forged  indorsement.    To  utter  commercial  paper  in  an  improper  form 
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which  invites  alteration,  would  estop  the  obligor  from  setting  up  any  such 
forgery.  Harvey  v.  Smith,  55  111.  224;  Garrard  v.  Haddan,  67  Pa.  St.  82;  Young 
V.  Grote,  4  Bing.  253.  C/.  Knoxville  National  Bank  v.  Clark,  51  la.  264,  i  N. 
W.  491;  Greenfield  Savings  Bank  v.  Stowell,  123  Mass.  196;  contra,  Colonial 
Bank  of  Australasia  v.  Marshall,  [1906]  A.  C.  559.  But  if  an  instrument  is  prop- 
erly drawn  there  is  no  duty  of  care  to  see  that  it  does  not  get  into  the  hands  of 
a  forger.  Patent  Safety  Gun  Cotton  Co.  v.  Wilson,  49  L.  J.  C.  P.  713;  Baxendale 
V.  Bennett,  3  Q.  B.  D.  525.  See  Shepard  &"  Morse  Lumber  Co.  v.  Eldridge,  171 
Mass.  516,  528,  51  N.  E.  9,  14;  Bank  of  Ireland  v.  Trustees  of  Evans  Charities, 
5  H.  L.  C.  389;  Arnold  v.  Cheque  Bank,  i  C.  P.  D.  578,  588.  Accordingly  there 
was  no  basis  for  an  estoppel  as  to  the  second  forgery,  and  the  principal  case 
seems  wrong  in  allowing  the  purchaser  to  demand  reimbursement  from  the 
obhgor. 

Carriers  —  Passengers:  Personal  Injuries  to  Passengers  —  Right 
TO  Recover  for  Insults  of  a  Servant  although  Subject  to  Ejection.  — 
In  a  case  of  connecting  carriage,  the  conductor  of  the  first  carrier  received, 
without  objection,  the  ticket  of  the  plaintiff  which  entitled  her  to  transporta- 
tion in  the  reverse  direction  from  that  of  the  journey  undertaken.  She  was 
given  no  voucher  for  this  ticket  and  was  subjected  to  insult  from  the  conduc- 
tor of  the  defendant,  the  second  carrier,  when  she  was  unable  to  produce  a 
voucher.  Held,  that  the  plaintiff  cannot  recover.  Robinson  v.  New  York,  N.  H. 
6f  H.  R.  Co.,  150  N.  Y.  Supp.  925  (App.  Div.). 

The  court  based  its  decision  on  the  ground  that  the  plaintiff  had  no  valid 
contract  of  carriage  and  was  therefore  not  entitled  to  any  reparation  for  the  in- 
juries-suffered. For  a  discussion  of  the  proper  theory  underlying  the  law  of 
public  callings,  see  Notes,  p.  620. 

Constitutional  Law  —  Due  Process  of  Law  —  State  Regulation  of 
Sale  of  Stocks,  Bonds  and  other  Securities.  —  An  Arkansas  statute  re- 
quired that  before  attempting  to  sell  any  securities,  foreign  and  domestic  invest- 
ment companies,  which  were  defined  to  include  individuals  and  associations  of 
individuals,  should  file  full  data  regarding  their  plan  of  business,  and  financial 
condition,  and  certain  reports,  with  the  insurance  commissioner,  who  was  au- 
thorized to  prohibit  the  business  if  in  his  judgment  a  company  was  not  sol- 
vent, or  was  not  maintaining  a  fair,  just,  and  equitable  plan  of  business,  or  did 
not  promise  a  fair  return.  Laws,  1913,  p.  904.  A  foreign  company  engaged  in 
selling  investment  home-purchasing  contracts  on  an  instalment  plan  and  in 
making  loans  on  the  same,  seeks  to  enjoin  the  enforcement  of  the  statute. 
Held,  that  the  statute  is  constitutional.  Standard  Home  Co.  v.  Davis,  217  Fed. 
904  (D.  C,  E.  D.  Ark.). 

An  individual  who  received  stock  in  a  mining  corporation  in  return  for  prop- 
erty conveyed,  and  later  sold  the  stock  in  violation  of  a  West  Virginia  statute 
of  similar  purport.  Laws,  1913,  c.  15,  now  seeks  to  enjoin  criminal  proceedings 
against  him,  on  the  groimd  that  the  statute  is  unconstitutional.  Held,  that 
the  statute  is  unconstitutional.  Bracey  v.  Darst,  218  Fed.  482  (D.  C,  N.  D. 
W.  Va.). 

These  cases  have  brought  before  the  courts  the  "Blue  Sky  Laws"  of  two 
more  states.  In  the  Arkansas  case,  the  problem  of  the  constitutionaHty  of 
state  regulation  of  the  sale  of  stocks  and  bonds  was  not  squarely  presented. 
The  company  in  question  was  engaged  rather  in  the  loan  and  investment  busi- 
ness than  in  the  sale  of  securities,  but  the  court  said  broadly  that  the  statute 
had  such  a  reasonable  relation  to  the  public  welfare  that  it  would  be  sustained 
as  an  exercise  of  the  police  power.  No  objection,  furthermore,  could  be  made 
to  the  regulation  as  an  interference  with  interstate  commerce,  for  the  business, 
while  interstate,  closely  resembled  insurance  and  was  not  commerce.    Cf.  New 
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York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231  U.  S.  495.  In  the  West  Virginia 
case,  the  court  carefully  distinguishes  the  statute  involved  from  the  Florida 
law  which  was  recently  upheld,  on  the  ground  that  that  statute  was  merely  a 
regulation  of  corporate  business,  and  did  not  apply  to  individuals.  Ex  parte 
Taylor,  66  So.  292.  In  its  apphcation  to  individuals,  the  court  held  the  statute 
bad  as  a  deprivation  of  property  without  due  process  of  law,  a  denial  of  the 
equal  protection  of  the  laws,  and  as  an  interference  with  interstate  commerce. 
This  view  accords  with  the  Iowa  and  Michigan  decisions.  William  R.  Comp- 
ton  Co.  V.  Allen,  216  Fed.  537;  Alabama  df  New  Orleans  Transportation  Co.  v. 
Doyle,  210  Fed.  173.  For  a  discussion  of  the  principles  involved  in  these  cases, 
see  27  Harv.  L.  Rev.  741. 

Constitutional  Law  —  Due  Process  of  Law  —  Warehouse  Receipt 
MADE  Conclusive  Evidence.  —  A  statute  declared  that  a  warehouseman 
should  not  be  permitted  to  deny  that  the  person  to  whom  a  warehouse  receipt 
was  issued  was  the  owner  of  the  grain  represented  by  the  receipt,  and  that  pos- 
session of  the  receipt  should  be  conclusive  evidence  of  such  ownership  as  far 
as  the  duties  of  the  bailee  were  concerned.  So.  Dak.  Laws,  1903,  c.  8.  The 
defendant  warehouseman  pleads  voluntary  delivery  to  the  true  owner  as  a  de- 
fense to  an  action  by  the  holder  of  a  warehouse  receipt.  At  a  previous  hearing 
the  court  held  that  nothing  but  a  surrender  under  legal  process  would  be  a 
defense  under  the  statute.  Held,  that  the  statute,  as  construed,  is  constitu- 
tional.   Street  v.  Farmers^  Elevator  Co.,  149  N.  W.  429  (S.  D.). 

It  is  clear  that  the  legislature  may  regulate  the  rules  of  evidence,  and  that 
this  statute  could  not  possibly  be  unconstitutional  as  an  interference  with 
the  functions  of  the  judiciary.  Thus  statutes  declaring  tax  deeds  prima  facie 
evidence  of  the  validity  of  the  sale  are  universally  upheld.  Marx  v.  Hanthorn, 
148  U.  S.  172.  It  is  equally  clear  that  any  change  in  the  substantive  law, 
whether  labelled  a  rule  of  evidence  or  not,  will  be  unconstitutional  if  it  has  the 
effect  of  taking  property  without  due  process  of  law.  So  a  statute  which,  by 
making  an  independent  fact  conclusive  evidence  against  a  party,  deprives 
him  of  the  opportimity  of  having  his  rights  determined  in  a  court  of  law,  is  im- 
constitutional.  Meyer  v.  Berlandi,  39  Minn.  438,  40  N.  W.  513;  McCready  v. 
Sexton,  29  la.  356.  See  Cairo  b'  Fulton  R.  Co.  v.  Parks,  32  Ark.  131,  145.  But 
a  statute  which  merely  makes  a  deliberate  contract  act  of  a  party  operate  as 
an  estoppel  against  him,  appears  to  be  unimpeachable.  Orient  Insurance  Co. 
V.  Daggs,  172  U.  S.  557;  Yazoo  ^  M.  V.  R.  Co.  v.  G.  W.  Bent  6*  Co.,  94  Miss. 
681,  47  So.  805;  Peever  Mercantile  Co.  v.  State  Mutual  Fire  Insurance  Co.,  25 
S.  D.  406,  127  N.  W.  559.  This  seems  to  be  the  real  nature  of  the  statute  in 
the  principal  case.  As  construed  by  the  court  it  does  not  permit  the  warehouse- 
man to  defend  by  proving  voluntary  delivery  to  the  true  owner,  but  it  still  in- 
volves no  real  danger  that  the  warehouseman  will  be  deprived  of  his  property 
without  due  process  of  law.  Street  v.  Farmers'  Elevator  Co.,  S3  S.  D.  601,  146 
N.  W.  1077.  It  was,  therefore,  properly  held  constitutional.  But  see  Missouri, 
K.  b'  T.  Ry.  Co.  V.  Simonson,  64  Kan.  802,  68  Pac.  653;  16  Harv.  L.  Rev.  141. 

Constitutional  Law  —  Impairment  of  the  Obligation  of  Contracts  — ^ 
Contract  by  State  not  to  Exercise  the  Rate-Making  Power.  —  In  pur- 
suance of  its  statutory  right  to  fix  its  own  passenger  and  freight  rates,  a  rail- 
road contracted  with  the  defendant  to  freight  lumber  at  a  special  rate,  so  long 
as  the  defendant  operated  a  certain  mill.  Subsequently,  the  Railroad  Commis- 
sion Act  made  it  unlawful  for  any  railroad  to  charge  a  greater  or  less  rate  than 
that  required  to  be  filed.  The  plaintiff  thereupon  filed  a  reasonable  tariff,  in 
excess  of  the  contract  rate.  The  plaintiff  now  sues  to  recover  the  filed  tariff 
charges.  Held,  that  the  plaintiff  may  recover.  Minneapolis,  St.  P.  dr  S.  S.  M. 
Ry.  Co.  V.  Menasha  W.  W.  Co.,  150  N.  W.  411  (Wis.). 
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A  state  cannot  divest  itself  of  those  powers  which  it  was  created  to  exercise. 
See  Stone  v.  Mississippi,  loi  U.  S.  814,  819.  Hence  any  attempt  to  bargain 
away  its  governmental  powers  is  futile,  and  not  within  the  protection  of  the 
contract  clause.  Newton  v.  Commissioners,  100  U.  S.  548;  Stone  v.  Mississippi, 
supra.  The  rate-making  power,  whether  it  be  regarded  as  within  the  broad 
scope  of  the  police  power,  or  as  inherent  in  the  power  to  regulate  all  business 
affected  with  a  public  interest,  seems  essentially  governmental.  See  Munn  v. 
Illinois,  94  U.  S.  113,  125;  Railroad  Commission  Cases,  116  U.  S.  307,  325,  330; 
cf.  23  Harv.  L.  Rev.  388.  Accordingly,  there  is  a  strong  presumption  that  no 
attempt  to  contract  it  away  has  been  made.  Knoxville  Water  Co.  v.  Knoxville, 
189  U.  S.  434;  Matthews  v.  Board  of  Corporation  Commissioners,  97  Fed.  400. 
Thus  the  legislation  in  the  principal  case  was  construed  as  an  authority  to  the 
railroad  to  fix  its  own  rates,  revocable  at  the  pleasure  of  the  state.  Hence  the 
defendant's  contract  was  subject  to  this  reserved  power  of  revocation.  Louis- 
ville 6*  Nashville  R.  Co.  v.  Mottley,  219  U.  S.  467.  A  similar  case,  where  the 
state  had  delegated  to  a  municipahty  merely  the  power  to  grant  such  authority 
to  a  street  railway,  must  be  distinguished  on  the  ground  that  an  attempted 
revocation  by  the  municipality  exceeded  the  powers  delegated  to  it  by  the 
state.  Detroit  v.  Detroit  Citizens'  Street  Ry.  Co.,  184  U.  S.  368.  A  more  difficult 
problem  arises  where  there  has  been  a  deliberate  attempt  by  the  state  to  bar- 
gain away  the  rate-making  power.  But  so  long  as  this  power  is  regarded  as 
governmental  any  such  contract  should  be  deemed  ineffective,  in  spite  of  the 
contract  clause,  to  prevent  subsequent  rate  legislation.  Laurel  Fork  R.  Co. 
V.  Transportation  Co.,  25  W.  Va.  324;  contra,  Pingree  v.  Michigan  Cent.  R.  Co., 
118  Mich.  314,  76  N.  W.  635. 

Constitutional  Law  —  Personal  Rights  —  Liberty  to  Contract  — 
Statute  Restricting  Employment  of  Aliens.  —  A  statute  required  munici- 
pal corporations  to  employ  on  pubHc  works  only  United  States  citizens. 
New  York  Labor  Law,  Art.  2,  §  14;  Laws  of  1909,  c.  ^6.  Held,  that  the 
statute  is  not  a  deprivation  of  rights  to  which  aliens  are  entitled  under  the 
Fourteenth  Amendment.  People  v.  Crane,  52  N.  Y.  L.  J.  2133,  2 151.  (N.  Y. 
Ct.  of  App.). 

For  a  criticism  of  the  opposite  result  in  the  court  below,  see  28  Harv.  L. 
Rev.  498. 

Constitutional  Law  —  Powers  of  the  Executive  —  Delegation  of 
Legislative  Power  to  the  Executive:  Implied  Authority  to  Withdraw 
Public  Lands  from  Entry.  —  PubUc  lands  which  Congress  had  opened  to 
occupation  and  settlement  (Act  of  Feb.  ii,  1897;  29  Stat.  526;  R.  S.  2319, 
2329)  were  withdrawn  from  entry  by  an  executive  order  of  the  President,  with- 
out express  authority  from  Congress.  Held,  that  the  withdrawal  was  in  pur- 
suance of  an  authority  which  could  be  implied  from  the  long  acquiescence  of 
Congress.  United  States  v.  Midwest  Oil  Co.,  U.  S.  Sup.  Ct.  Off.,  No.  278 
(Feb.  23,  1915). 

For  a  discussion  of  this  case,  see  Notes,  p.  613. 

Constructive  Trusts  —  Liability  of  Innocent  Parties  —  Attempted 
Reservation  of  Easements  in  Grant  of  Dominant  Tenement.  —  A 
grantor  conveyed  premises  abutting  on  a  street  over  which  an  elevated  railroad 
had  been  built.  The  deed  was  recorded  and  expressly  reserved  the  easement 
in  the  highway,  and  all  present  and  future  causes  of  action  on  account  of  the 
construction  and  continuance  of  the  elevated  structure.  The  grantee  con- 
veyed to  a  sub-grantee,  and  the  grantor's  executrix  now  joins  the  elevated 
company  and  the  sub-grantee  in  a  suit  in  equity  to  recover  damages  for  the 
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invasion  of  the  easement.    Held,  that  recovery  will  be  allowed.    Drucker  v. 
Manhattan  Ry.  Co.,  213  N.  Y.  543. 

The  plaintiff  is  clearly  entitled  to  damages  accruing  before  the  conveyance, 
and  in  somewhat  over  half  the  American  jurisdictions,  where  the  whole  cause 
of  action  accrues  at  once  upon  the  erection  of  a  permanent  structure,  this  would 
dispose  of  the  case.  Powers  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  158  Mo.  87,  57 
S.  W.  1090;  Kankakee  6"  Seneca  R.  Co.  v.  Horan,  131  111.  288,  23  N.  E.  621. 
Contra,  Hofman  v.  Flint  b"  P.  M.  R.  Co.,  114  Mich.  316,  72  N.  W.  167.  See 
2  Lewis,  Eminent  Domain,  §§937,  944.  In  New  York,  however,  a  difficulty 
arises  as  to  subsequent  damages,  for  that  jurisdiction  regards  the  injury  as  con- 
tinuing and  awards  complete  damages  only  in  lieu  of  a  permanent  injunction. 
Galway  v.  Metropolitan  Elevated  Ry.  Co.,  128  N.  Y.  132,  28  N.  E.  479;  Pond 
V.  Metropolitan  Elevated  Ry.  Co.,  112  N.  Y.  186, 19  N.  E.  487.  It  is  clear  that 
the  easements  themselves  could  not  exist  apart  from  the  dominant  tenement, 
and  hence  could  not  effectively  be  reserved  at  law.  Shepard  v.  Manhattan  Ry. 
Co.,  169  N.  Y.  160,  62  N.  E.  151;  Pegram  v.  New  York  Elevated  R.  Co.,  147 
N.  Y.  135,  41  N.  E.  424.  But  the  intent  of  the  reservation  was  fulfilled  by 
construing  it  as  a  covenant  by  the  grantee  to  hold  his  claims  for  damages  in 
trust  for  the  grantor  as  they  accrued.  Regarded  merely  as  a  covenant,  it 
would  be  anomalous  for  it  to  run  with  the  land,  for  with  a  few  recognized  ex- 
ceptions the  burden  of  affirmative  covenants  does  not  run  even  in  equity. 
Miller  v.  Clary,  210  N.  Y.  127,  103  N.  E.  11 14;  Reid  v.  McCrum,  91  N.  Y. 
412.  See  Kidder  v.  Port  Henry,  etc.  Co.,  201  N.  Y.  445,  94  N.  E.  1070.  But 
cf.  Monroe  v.  Syracuse,  L.  S.  hf  N.  R.  R.  Co.,  200  N.  Y.  224,  93  N.  E.  516. 
But  since  the  deed  showed  that  the  beneficial  interest  in  the  easements  was  not 
intended  to  pass,  it  would  be  against  conscience  for  the  grantee  with  notice  to 
retain  what  in  substance  belonged  to  the  original  grantor.  Accordingly,  equity 
held  him  as  constructive  trustee.  See  20  Harv.  L.  Rev.  496.  The  sub-grantee's 
position  in  fact  closely  resembles  that  of  a  conduit  of  title  man,  upon  whom  a 
trust  is  imposed  if  he  refuses  to  convey.  Ryan  v.  Ford,  151  Mo.  App.  689,  132 
S.  W.  610.  The  principal  case  is  in  accord  with  an  earUer  New  York  decision 
■which  allowed  recovery  from  a  sub-grantee  after  he  had  received  damages  from 
the  railroad.  Western  Union  Telegraph  Co.  v.  Shepard,  169  N.  Y.  170,  62  N.  E. 
154.  See  also  Pegram  v.  New  York  Elevated  R.  Co.,  147  N.  Y.  135, 147, 41 N.  E. 
424,  429;  Schomacker  v.  Michaels,  189  N.  Y.  61,  81  N.  E.  555. 

Corporations  —  Citizenship  and  Domicile ~  of  Corporation  —  Enemy 
Character:  Domestic  Corporation  Composed  of  Alien  Enemies.  —  All 
but  two  of  the  twenty-five  thousand  shares  of  stock  of  a  corporation  incorpo- 
rated in  England  were  held  by  Germans.  The  corporation  now  brings  suit 
against  the  defendants  in  an  English  court.  Held,  that  it  is  entitled  to  main- 
tain the  action.  Continental  Tyre  &"  Rubber  Co.,  Ltd.  v.  Daunler  Co.,  Ltd.,  138 
L.  T.  J.  272  (C.  A.). 

The  court  refused  to  disregard  the  corporate  fiction  and  held  that  the  enemy 
character  of  the  shareholders  did  not  alter  the  character  of  the  corporation. 
The  decision  is  undoubtedly  correct.  It  shows  a  proper  respect  for  the  separate 
corporate  existence  and  at  the  same  time  involves  no  danger  of  aiding  the 
enemy,  for  it  expressly  forbids  remitting  any  of  the  proceeds  of  the  suit  to  the 
enemy  shareholders.  For  a  discussion  of  the  principles  involved,  see  15  Harv. 
L.  Rev.  60,  236;  28  id.  335. 

Criminal  Law  —  Statutory  Offences  —  White  Slave  Traffic  Act: 
Liability  of  the  Woman  for  Conspiracy.  —  The  defendant,  a  woman,  was 
indicted  for  conspiring  to  have  herself  transported  in  interstate  conmierce  for 
purposes  of  prostitution,  in  violation  of  the  White  Slave  Traffic  Act.  4  U.  S. 
Comp.  Stat.,  1913,  §  8813.    Held,  that  the  indictment  is  valid.    Dictum,  that 
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the  woman  could  be  guilty  of  the  substantive  offence  as  well  as  of  the  conspir- 
acy.   United  States  v.  Holte,  236  U.  S.  140. 

It  is  a  rule  based  on  sound  public  poKcy  that  the  victim  of  conduct  which  the 
law  has  made  criminal  for  the  victim's  own  protection,  cannot  be  indicted  for 
cooperating  with  the  perpetrator.  See  24  Harv.  L.  Rev.  61 ;  and  see  Berdos  v. 
Tremont  b'  Suffolk  Mills,  209  Mass.  489,  495,  95  N.  E.  876,  878.  To  take  the 
case  out  of  the  scope  of  this  doctrine,  the  court  relies  on  decisions  in  three  juris- 
dictions that  a  woman  can  be  indicted  for  conspiring  to  have  another  commit 
the  crime  of  abortion  on  her.  Qtieen  v.  Whitchurch,  24  Q.  B.  D.  420;  Solander  v. 
People,  2  Colo.  48;  State  v.  Croford,  133  la.  478,  no  N.  W.  921.  The  EngUsh 
case  represents  a  jurisdiction  in  which  the  woman  can  be  indicted  as  accessory 
to  the  crime,  on  the  theory  that  the  statute  makes  abortion  a  crime  to  protect 
the  imborn  child  as  well  as  the  mother.  King  v.  Sockett,  i  Cr.  App.  R.  loi. 
And  see  Regina  v.  Cramp,  14  Cox  C.  C.  390.  The  two  American  cases,  how- 
ever, assume  the  prevalent  view  that  she  cannot  be  indicted  as  accessory,  but 
consider  that  the  rule  does  not  apply  to  the  conspiracy.  Dunn  v.  People,  29 
N.  Y.  523;  Commonwealth  v.  Follansbee,  155  Mass.  274,  29  N.  E.  471.  The 
distinction  seems  unsound,  for  the  grounds  of  policy  which  absolve  the  woman 
from  Habihty  for  the  substantive  crime  apply  as  strongly  to  an  attempt,  solici- 
tation or  conspiracy  to  commit  the  crime.  Both  decision  and  dictum  in  the 
principal  case  seem  inconsistent  with  the  primary  purpose  of  the  statute,  which 
was  to  protect  women  from  commercialized  prostitution  through  the  instru- 
mentalities of  interstate  commerce.  See  Hoke  v.  United  States,  227  U.  S.  308, 
322.  And  see  Report  of  House  Committee,  H.  R.  47,  Sixty-First  Cong., 
2ND  Sess.,  pp.  10,  II.  "That  the  woman  always  is  the  victim"  may  well  be 
an  illusion,  as  is  suggested  by  Mr.  Justice  Holmes,  for  the  court;  yet  she  was 
undoubtedly  so  regarded  by  Congress,  as  the  very  name  of  the  statute  suggests; 
and  even  Congressional  illusions,  while  they  should  not  be  encouraged,  should 
at  least  be  respected  by  the  judiciary. 

Deceit  —  Particular  Cases  —  Trade  Union's  Failure  to  Notify  of 
Change  in  Wage  Scale.  —  A  certain  labor  union  had  absolute  control  over 
the  labor  of  bricklayers,  and  fixed  the  wage  to  be  charged  for  their  services  at 
the  beginning  of  each  calendar  year.  According  to  custom,  in  the  early  part  of 
1 9 10,  the  imion  informed  the  plaintiff,  a  contractor,  of  the  rate  for  that  year, 
but  shortly  thereafter  lowered  the  rate  without  giving  notice  to  the  plaintiff. 
In  ignorance  of  the  change  the  contractor  continued  for  several  months  to  pay 
the  higher  wage,  and  he  now  seeks  to  recover  the  loss  from  the  union.  Held, 
that  he  can  recover.  Powers  v.  Journeymen  Bricklayer^ s  Union,  172  S.  W.  284 
(Tenn.). 

It  seems  impossible  to  gather  from  the  facts  any  contract  between  the  labor 
union  and  the  contractor.  Any  recovery,  therefore,  must  be  in  tort  for  deceit. 
No  action  for  deceit,  however,  can  be  based  on  a  representation  that  involves 
nothing  but  a  promise  or  expression  of  intention,  unless  the  defendant  at  the 
very  time  intended  not  to  carry  it  out.  Edgington  v.  Fitzmaurice,  29  Ch.  D. 
459;  cf.  Long  V.  Woodman,  58  Me.  49.  And  it  is  generally  said  that  mere  silence 
will  not  be  groimd  for  an  action  of  deceit.  See  Arkwright  v.  Newbold,  17  Ch. 
D.  301,  318.  But  under  certain  circumstances,  in  view  of  the  relation  of  the 
parties,  there  may  be  a  duty  to  speak,  and  then  silence  wiQ  amount  to  a  repre- 
sentation. See  Mason  v.  Banman,  62  111.  76.  Moreover,  when  a  man  makes 
a  representation  true  at  the  time,  but  which  subsequent  facts,  arising  before 
it  is  acted  upon,  render  false  to  the  knowledge  of  the  maker,  non-disclosure  of 
these  facts  is  ground  for  avoidance  of  a  contract  based  upon  the  original  repre- 
sentation. Traill  v.  Baring,  4  DeG.  J.  &  S.  318;  Janes  v.  Trustees  of  Mercer 
University,  17  Ga.  515;  Lancaster  County  Bank  v.  Albright,  21  Pa.  228.  An 
action  for  deceit  should  lie  imder  the  same  circmnstances.   Loewer  v.  Harris, 
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57  Fed.  368;  see  Brownlie  v.  Campbell,  5  A.  C.  925,  950.  See  Salmond,  Torts, 
3  ed.,  p.  448.  In  the  principal  case  a  corresponding  duty  to  speak  seems  to 
arise  by  reason  of  the  relation  between  the  parties  and  the  complete  depend- 
ence of  the  contractor  upon  the  representations  of  the  union.  It  follows  that 
the  union's  statement  constituted  a  continuing  representation  which  upon  the 
lowering  of  the  wage  scale  without  notice  to  the  plaintiff  became  a  positive 
misrepresentation. 

Deeds  —  Construction  and  Operation  in  General  —  Conveyance 
BY  Grantor  to  Himself  and  Wife.  —  The  grantor  conveyed  land  to  him- 
self and  wife  "jointly,  the  survivor  to  have  full  ownership."  The  grantor  died, 
and  after  the  death  of  the  wife,  his  heirs  claim  the  land.  Held,  that  they  are 
entitled  to  one-half.    Wright  v.  Knapp,  150  N.  W.  315  (Mich.). 

The  decision  takes  the  ground  that  the  conveyance  created  a  tenancy  in 
common.  According  to  very  old  authority  a  deed  made  to  one  incapable  of 
taking  and  to  others  that  are  capable,  inures  only  to  the  benefit  of  those  capa- 
ble. Shep.  Touch.  82 ;  Humphrey  v.  Tayleur,  i  Amb.  136.  To  the  same  effect  are 
Bdl  V.  Deas,  2  Strob.  Eq.  (S.  C.)  24;  McCordv.  Bright,  44  Ind.  App.  275,  87  N.E. 
654.  Therefore,  if  a  man,  intending  to  create  a  joint  tenancy,  conveys  land  to 
himself  and  others,  a  joint  estate  in  the  whole  is  created  in  the  others,  since  he 
cannot  convey  to  himself.  Cameron  v.  Steves,  4  Allen  (New  Bruns.)  141.  See 
21  Harv.  L.  Rev.  57.  But  see  Colson  v.  Baker,  42  N.  Y.  Misc.  407,  87  N.  Y. 
Supp.  238;  Saxon  v.  Saxon,  46  N.  Y.  Misc.  202,  93  N.  Y.  Supp.  191.  If  the 
intention  was  to  create  a  tenancy  in  common,  however,  the  other  grantees 
would  get  the  property  subject  to  the  grantor's  intended  share,  which  would 
remain  in  him.  Green  v.  Cannady,  77  S.  C.  193,  57  S.  E.  832.  But  there  seems 
to  be  no  basis  for  reaching  such  a  result  in  the  principal  case.  It  is  true  that 
in  spite  of  the  common  law's  original  bias  in  favor  of  joint  tenancies,  the  courts 
from  comparatively  early  times  exercised  every  ingenuity  to  construe  deeds  as 
creating  estates  in  common  whenever  possible.  Galbraith  v.  Galbraith,  3  S.  & 
R.  (Pa.)  392.  Cf.  Seitz  v.  Seitz,  11  App.  D.  C.  358,  370.  This  tendency,  more- 
over, has  been  embodied  in  statutes  in  many  jurisdictions.  See  N.  Y.  Consol. 
Laws,  Real  Property  Law,  §  66;  How.  Mich.  Stat.,  §  10666.  But  the  courts 
refuse  to  violate  the  express  intention  of  the  parties  to  the  contrary.  Cover  v. 
James,  217  111.  309,  75  N.  E.  490.  And  in  Michigan  the  statutory  provision 
for  construction  as  a  tenancy  in  common  does  not  apply  to  a  grant  to  husband 
and  wife.  How.  Mich.  Stat.,  §  10667.  It  appears  to  be  equally  impossible 
to  support  the  case  on  a  mere  conjecture  that  the  construction  approximates 
more  nearly  to  the  grantor's  intent  since  it  was  impossible  for  a  tenancy  by 
the  entireties  to  be  created,  and  the  grantor  did  not  intend  to  divest  himself 
of  aU  the  property. 

Dower  —  Injunction  against  Waste  to  Protect  Inchoate  Right  of 
Dower.  —  A  deserted  wife  brought  a  bill  in  equity  to  enjoin  the  opening  and 
operating  of  oil  wells  by  the  defendant  on  land  which  he  had  obtained  from      7 
her  husband  by  a  deed  in  which  she  did  not  join.    Held,  that  the  rehef  will  not    J/^ 
be  given.    Rumsey  v.  Sullivan,  150  N.  Y.  Supp.  287  (App.  Div.). 

For  a  discussion  of  the  principles  involved  in  the  decision,  see  Notes,  p.  ^15. 

Eminent  Domain  —  Compensation  ^- Taking  of  Private  Way  for 
Public  Street.  —  The  owner  of  a  tract  of  land  sold  all  the  lots,  with  private 
easements  in  plotted  streets,  but  retained  the  fee  in  the  streets  hiihself.  The 
city  later  condemned  the  fee  in  the  streets  and  awarded  compensation,  which 
the  abutters  now  claim  to  share  on  account  of  their  private  easements.  Held, 
that  they  are  not  entitled  to  the  award.  In  re  Hamburger,  150  N.  Y.  Supp. 
771  (App.  Div.). 
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Where  the  abutting  owners  own  the  fee,  they  are  entitled  to  substantial 
damages  for  its  taking  for  street  purposes,  even  though  private  easements 
already  exist  in  favor  of  others.  City  of  Buffalo  v.  Prati,  131  N.  Y.  293,  30 
N.  E.  233;  In  re  Ninety-Fourth  Street,  22  N.  Y.  Misc.  32,  49  N.  Y.  Supp.  600. 
But  it  is  generally  held  that  a  grantor  who  has  retained  the  bare  fee  in  the 
plotted  streets  can  get  only  nominal  damages  when  it  is  taken.  Matter  of  the 
City  of  New  York,  196  N.  Y.  286,  89  N.  E.  829;  see  Gamble  v.  Philadelphia, 
162  Pa.  St.  413,  29  Atl.  739.  Abutting  owners  with  nothing  but  private  ease- 
ments, as  in  the  principal  case,  are  also  unable  to  recover  substantial  compensa- 
tion in  the  ordinary  case  where  a  public  highway  is  substituted  for  the  plotted 
streets.  Clayton  v.  Gilmer  County  Court,  58  W.  Va.  253,  52  S.  E.  103.  Matter 
of  the  City  of  New  York,  supra.  Usually,  the  private  easement  is  not  even 
destroyed,  but  continues  to  exist  independently  of  the  public  right  and  will 
revive  on  the  abandonment  of  the  highway.  See  Ross  v.  Thompson,  78  Ind. 
90,  93.  Cf.  Holloway  v.  Southmayd,  139  N.  Y.  390,  34  N.  E.  1047.  And  in  any 
event,  it  is  difficult  to  prove  damage,  for  the  abutter  receives  the  distinct  ad- 
vantage of  a  public  street,  whose  maintenance  devolves  upon  the  city.  It  is 
conceivable,  however,  that  the  private  enjoyment  may  be  such  that  it  will  be 
impaired  by  the  enlarged  pubHc  user,  and  in  such  cases,  the  damages  in  fact 
sustained  should  be  recoverable.  See  Lowery  v.  City  of  Pekin,  186  111.  387,  57 
N.  E.  1062. 

Evidence  —  Confessions  —  Involuntary  Confession  of  On^  Crime 
Inadmissible  at  Trial  for  Another  —  Res  Judicata .  —  The  defendant  was 
on  trial  for  perjury  alleged  to  have  been  committed  by  him  in  denying  the 
criminal  act  at  a  former  trial  for  rape.  The  state  offered  in  evidence  a  con- 
fession made  when  under  arrest  for  rape,  which  was  not  in  writing,  or  preceded 
by  warning,  and  so  failed  to  comply  with  the  requirements  of  the  statute. 
Tex.  Code  Crim.  Proc,  §  790.  The  defendant  objected,  and  also  set  up  his 
acquittal  at  the  former  trial.  Held,  that  the  confession  is  inadmissible.  Semble, 
that  the  acquittal  was  no  bar  to  the  prosecution  for  perjury.  Murff  v.  State, 
172  S.  W.  238  (Tex.  Cr.  App.). 

According  to  the  court's  interpretation  of  the  statute,  an  involuntary  con- 
fession is  made  inadmissible  for  all  purposes.  This  conclusion  is  in  harmony 
with  the  reason  of  the  confession  rule  and  the  authorities  indicate  that  the  same 
result  would  be  reached  even  at  common  law.  Thus  an  involuntary  confession 
by  the  defendant  has  been  held  inadmissible  to  impeach  him  as  a  witness  at  his 
trial  for  the  very  crime.  Jones  v.  State,  149  N.  W.  327  (Neb.).  See  28  Harv. 
L.  Rev.  428.  At  the  trial  of  another  person  for  the  same  crime,  it  is  true,  a  prior 
involuntary  confession  by  a  witness  has  been  considered  competent  to  impeach 
him.  See  State  v.  Mills,  91  N.  C.  581.  But  a  confession  by  the  defendant  him- 
self of  a  crime  other  than  that  for  which  he  is  on  trial  has  been  held  admissible 
to  prove  his  guilt  only  on  proof  that  it  was  voluntary.  State  v.  McDaniel,  39 
Ore.  161,  65  Pac.  520;  cf.  State  v.  Jones,  171  Mo.  401,  71  S.  W.  680.  It  would 
seem  that  the  confession  in  the  principal  case  would  likewise  be  inadmissible, 
although  it  could  not  be  condemned  directly  as  an  involuntary  confession  of  the 
perjury  later  committed.  Whether  or  not  the  prior  acquittal  of  the  substantive 
crimfe  would  conclude  the  question  of  perjury,  would  depend  on  the  precise  issue 
at  the  other  trial.  In  substance,  the  rules  with  respect  to  res  judicata  are  the 
same  in  criminal  as  in  civil  causes.  See  Coffey  v.  United  States,  116  U.  S.  436. 
Van  Fleet,  Former  Adjudication,  §  594.  Thus  an  acquittal  of  another  crime 
has  been  held  to  bar  a  subsequent  prosecution  for  perjury  where  the  court 
found  that  the  parties,  the  point  in  issue,  and  the  quantum  of  proof  required 
were  the  same.  United  States  v.  Butler,  38  Fed.  498;  Cooper  v.  Commonwealth, 
106  Ky.  909,  51  S.  W.  789.  In  the  principal  case,  therefore,  it  seems  that  the 
defendant  should  be  able  to  stand  upon  the  other  acquittal  only  if  the  perjury 
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charged  was  the  denial  of  the  criminal  act,  and  collateral  questions,  such  as  the 
victim's  age,  had  not  been  in  issue.  To  bar  the  later  prosecution  for  perjury- 
involves  the  danger  that  an  acquittal  obtained  by  perjured  denials  will  absolve 
the  defendant  from  the  perjury  as  well,  and  this  possibility  demands  a  strict 
administration  of  the  rule. 

Evidence  —  General  Principles  and  Rules  of  Exclusion  —  Matters 
Likely  to  Mislead  Jury:  Private  Rules  to  Show  Standard  of  Care.  — 
In  an  action  for  neghgent  injury  by  a  street  car  the  plaintiff  offered  the 
private  rules  set  by  the  company  for  its  employees  as  evidence  of  the  proper 
standard  of  care.  Held,  that  such  rules  are  inadmissible.  Virginia  Railway  &• 
Power  Co.  v.  Godsey,  83  S.  E.  1072  (Va.). 

The  private  rules  of  a  company  are  not  admissible,  unless  possibly  in  connec- 
tion with  similar  rules  of  other  companies  to  show  a  general  practice,  except 
as  admissions  that  conduct  in  violation  of  such  rules  is  negligent.  As  ad- 
missions, however,  they  have  but  slight  force,  for  ordinarily  the  rules  impose 
on  the  employees  a  standard  of  care  higher  than  that  required  by  law,  since 
the  company  is  desirous  of  avoiding  not  simply  liability  but  also  accidents 
from  the  negligence  of  others.  Furthermore,  the  policy  against  such  evidence 
is  strong,  for  the  law  should  encourage  the  employer  to  set  a  high  standard. 
To  allow  the  rules  to  be  introduced  as  admissions  of  the  legal  standard  of  care 
would  induce  carelessness  and  would  penalize  the  cautious  employer.  The 
evidence  of  subsequent  repairs  to  prove  a  previous  negligent  condition  pre- 
sents a  close  analogy.  Such  evidence  is  now  always  excluded.  Morse  v.  Minne- 
apolis &  St.  L.  Ry.  Co.,  30  Minn.  465,  16  N.  W.  358;  Columbia  &•  Puget  Sound 
R.  Co.  V.  Hawthorne,  144  U.  S.  202;  Hart  v.  Lancashire  6°  Yorkshire  Ry.  Co., 
21  L.  T.  N.  s.  261.  A  few  courts,  however,  have  allowed  the  admission  of  private 
rules.  Lake  Shore  b'  M.  S.  Ry.  Co.  v.  Ward,  135  111.  511,  26  N.  E.  520;  Stevens 
V.  Boston  Elevated  Ry.  Co.,  184  Mass.  476,  69  N.  E.  338;  Cincinnati  Street  Ry. 
Co.  V.  Altemeier,  60  Oh.  St.  10,  53  N.  E.  300;  Delaware,  L.  b'  W.  R.  Co.  v. 
Ashley,  67  Fed.  209.  The  authority  of  some  of  these  cases  is  weakened  by  the 
unsound  reasoning  upon  which  they  rest.  The  Massachusetts  court,  for  ex- 
ample, confuses  private  rules  and  municipal  ordinances.  See  27  Harv.  L.  Rev. 
317.  And  the  Ohio  court  admits  the  evidence  on  the  illogical  ground  that  the 
rules  are  part  of  the  res  gesta.  The  better  authorities  support  the  view  taken 
in  the  principal  case,  which  seems  much  to  be  preferred.  Alabama  Great  South- 
ern R.  Co.  V.  Clark,  136  Ala.  450,  34  So.  917;  Hoffman  v.  Cedar  Rapids  &  M. 
C.  Ry.  Co.,  157  la.  655, 139  N.  W.  165;  Fonda  v.  St.  Paul  City  Ry.  Co.,  71  Minn. 
438,  74  N.  W.  166. 

Federal  Courts — Jurisdiction  and  Powers  in  General — Ad  Damnum 
Reduced  to  Prevent  Removal  from  State  to  Federal  Court.  —  The 
plaintiff  was  suing  in  a  state  court  for  five  thousand  dollars,  but  received  no- 
tice that  the  defendant  was  about  to  file  a  petition  for  removal  to  the  federal 
court,  and  reduced  his  ad  damnum  by  amendment  to  three  thousand  dollars 
to  prevent  the  federal  court  from  getting  jurisdiction.  Held,  that  the  federal 
court  has  no  jurisdiction.  Anderson  v.  Western  Union  Tel.  Co.,  218  Fed.  78 
(D.  C,  E.  D.,  Ark.). 

A  situation  somewhat  analogous  to  the  principal  case  arises  when  a  party 
changes  his  domicile  for  the  purpose  of  getting  his  case  into  the  federal  courts. 
If  a  new  domicUe  is  actually  acquired,  the  motive  for  the  change  is  immate- 
rial. Williamson  v.  Osenton,  232  U.  S.  619.  A  real  transfer  of  the  property 
in  dispute  to  a  citizen  of  another  state  will  likewise  give  the  diversity  of 
citizenship  necessary  to  federal  jurisdiction,  whatever  be  the  motive.  Briggs 
V.  French,  2  Sumner  (U.  S.)  251.  But  see  Federal  Judicial  Code,  §  24. 
Similarly  the  decisions  were  unanimous  to  the  effect  that  a  remittitur  even 
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after  judgment  would  prevent  an  appeal  from  a  Circuit  to  the  Supreme  Court. 
Alabama  Gold  Life  Ins.  Co.  v.  Nichols,  109  U.  S.  232;  Pacific  Postal  Td.  Cable 
Co.  V.  O'Connor,  128  U.  S.  394.  When,  as  in  the  principal  case,  there  is  a  re- 
duction of  the  ad  damnum  clause  to  prevent  removal  to  the  federal  court,  the 
same  underlying  principle  governs.  The  reduction,  if  it  takes  place  after  re- 
moval, will,  of  course,  be  ineffectual  to  deprive  the  federal  court  of  jurisdic- 
tion already  acquired.  Johnson  v.  Computing  Scale  Co.,  139  Fed.  339.  The 
same  is  true  if  the  petition  and  bond  for  removal  have  already  been  jQled. 
Chicago,  R.  I.  &•  P.  R.  Co.  v.  Stone,  70  Kan.  708,  79  Pac.  655.  But  a  reduc- 
tion made  prior  to  the  filing  of  the  petition  for  removal  is  effective  to  prevent 
the  federal  court  from  getting  jurisdiction.  Western  Union  Tel.  Co.  v.  Camp- 
bell, 41  Tex.  Civ.  App.  204,  91  S.  W.  312. 

Foreign  Corporations  —  Domestic  Jurisdiction  —  Jurisdiction  of 
Eqihty  to  Interpere  with  Internal  Management  of  Foreign  Corpora- 
tion. —  A  foreign  mutual  beneficiary  society  threatened  to  cancel  the  plain- 
tiff's certificate  entitling  him  to  membership  and  insurance.  Having  served 
process  on  the  local  agent,  the  plaintiff  asks  an  injimction  to  prevent  this  ac- 
tion by  the  corporation.  Held,  that  the  rehef  cannot  be  granted.  Tolbert  v. 
Modern  Woodmen  of  America,  145  Pac.  183  (Wash.). 

For  a  discussion  of  the  jurisdiction  of  equity  over  the  internal  management 
of  foreign  corporations,  see  p.  611  of  this  issue  of  the  Review. 

Injunctions  —  Acts  Restrained  —  Payment  of  Salaries  Alleged  not 
TO  BE  Constitutionally  Authorized.  —  A  state  legislature  created  an  in- 
vestigating commission  and  provided  for  the  payment  of  the  salaries  and  ex- 
penses of  its  members.  The  plaintiff,  a  taxpayer,  alleging  that  this  legislative 
action  was  unconstitutional,  brings  suit  to  enjoin  the  state  auditor  and  treas- 
urer from  making  the  authorized  payments.  Held,  that  he  cannot  maintain  the 
suit.    Sutton  V.  Buie,  66  So.  956  (La.). 

The  court,  while  admitting  that  these  taxpayer's  actions  are  maintainable 
against  mimicipal  officers,  properly  distinguishes  attempts  to  enjoin  state 
officials  by  reason  of  the  practical  inconvenience  involved,  and  avoids  the  com- 
mon error  of  denying  rehef  upon  jurisdictional  grounds,  or  upon  the  theory 
that  the  suit  is  really  brought  against  the  state  itseff,  For  a  discussion  of  the 
principles  involved,  see  28  Harv.  L.  Rev.  309. 

Interstate  and  Foreign  Commerce  —  What  Constitutes  Foreign 
Commerce  —  Route  over  High  Seas  with  Termini  within  one  State.  — 
A  California  corporation  operated  a  line  of  steamships  running  from  one  port 
in  California  to  another  port  in  the  same  state,  part  of  the  voyage  being  on 
the  high  seas.  The  state  Railroad  Commission  undertook  to  regulate  the  rates 
charged.  Held,  that  the  state  commission  has  this  power.  Wilmington  Trans- 
portation Co.  V.  Railroad  Commission  of  California,  236  U.  S.  151. 

This  case,  one  of  first  impression  in  the  United  States  Supreme  Court, 
affirms  the  decision  of  the  state  supreme  court  discussed  in  27  Harv.  L.  Rev. 
686.  See  Wilmington  Transportation  Co.  v.  Railroad  Commission  of  California, 
166  Cal.  741,  137  Pac.  1 153.  The  only  other  adjudication  is  now  overruled. 
Pacific  Coast  S.  S.  Co.  v.  Board  of  R.  Commissioners,  18  Fed.  10.  The  case  does 
not,  however,  involve  a  decision  that  rates  for  such  commerce  are  exclusively 
within  the  control  of  the  states.  The  court  reaches  its  result  on  the  narrower 
ground  that  the  matter  is  one  of  purely  local  concern,  and  therefore  within  the 
control  of  the  states,  at  least  until  Congress  has  acted.  See  Port  Richmond,  etc. 
Co.  V.  Board  of  Chosen  Freeholders,  234  U.  S.  317.  Whether  or  not  such  com- 
merce may  be  brought  within  federal  jurisdiction  imder  the  commerce  clause 
remains  as  yet  imdecided.  The  carriage  of  goods  from  a  point  on  the  high 
seas  without  the  United  States  to  a  point  within,  although  not  strictly  com- 
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merce  with  any  foreign  nation,  has  been  held  within  the  regulative  power  of 
Congress.  The  Abby  Dodge,  223  U.  S.  166.  The  same  is  true  of  the  carriage 
of  goods  between  two  points  in  the  same  state  over  a  route  passing  through 
another  state.  Hanley  v.  Kansas  City  Southern  Ry.  Co.,  187  U.  S.  617.  These 
cases  seem  to  afford  strong  argument  from  authority  for  recognizing  a  dormant 
federal  power  in  a  situation  like  the  one  here  disclosed. 

Interstate  Commerce  —  Control  by  Congress  —  Act  to  Regulate 
Commerce  —  Issuance  of  Passes  to  Employees  of  Common  Carriers 
NOT  Subject  to  the  Act.  —  Section  i  of  the  Act  to  Regulate  Commerce,  as 
amended  June  29,  1906,  prohibits  the  issuance  of  passes  by  common  carriers 
subject  to  the  Act,  but  expressly  permits  "the  interchange  of  passes  for  the 
officers,  agents  and  employees  of  common  carriers  and  their  families."  This 
section  was  reenacted  in  19 10,  with  an  amendment  providing  that  the  section 
should  not  prohibit  "the  privilege  of  passes  .  .  .  for  .  .  .  employees  .  .  . 
of  such  telegraph,  telephone,  and  cable  lines,  and  the  .  .  .  employees  ...  of 
other  common  carriers  subject  to  the  provisions  of  this  act."  The  United 
States  seeks  to  enjoin  the  issuance  of  passes  by  the  defendant  to  employees 
of  common  carriers  not  subject  to  the  Act.  Held,  that  the  relief  be  denied. 
United  States  v.  Erie  R.  Co.,  Sup.  Ct.  Off.,  No.  493  (Feb.  23,  1915). 

The  section  in  question  had  been  previously  interpreted  by  the  Interstate 
Commerce  Commission  to  mean  that  the  interchange  of  passes  was  not  per- 
missible except  with  carriers  subject  to  the  Act.  Petition  of  the  Frank  Par- 
melee  Co.,  12  I.  C.  C.  39.  And  this  interpretation  had  been  embodied  in  the 
Conference  Rulings.  /.  C.  C.  Conference  Rulings,  95  g.  In  1910  the  section 
was  reenacted  without  change,  except  for  the  addition  of  the  second  proviso 
above  quoted.  36  U.  S.  Stat,  at  Large,  546.  Such  a  reenactment  indi- 
cates a  certain  tacit  approval  of  the  Commission's  interpretation  and  might 
have  been  expected  to  influence  the  Supreme  Court  to  adopt  the  existing  con- 
struction. See  New  York,  N.  H.  b'  H.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  361,  401.  But  the  actual,  and  unopposed,  practice  of  the 
carriers  was  to  the  contrary,  and  accordingly  the  court  was  persuaded  to  adopt 
a  construction  opposed  to  the  Commission's  ruling.  The  amendment  of 
19 10  was  taken  to  sustain  the  view  of  the  court,  in  that  it  limited  the  inter- 
change merely  of  telegraph  and  telephone  franks  to  carriers  subject  to  the 
Act.  Furthermore,  the  only  possible  justification  for  the  interchange  of  passes 
even  with  employees  of  carriers  subject  to  the  Act  arises  from  the  financial 
value  of  harmonious  relations  with  possible  feeders,  and  appHes  with  equal 
cogency  in  the  case  of  carriers  not  subject  to  the  Act.  The  Supreme  Court's 
construction,  therefore,  leaving  aside  any  question  of  the  possible  abuse  of 
such  a  pass  system,  seems  to  be  completely  in  harmony  with  the  logic  of  the 
exemption. 

Interstate  Commerce  —  Control  by  Congress  —  Application  of  Car- 
mack  Amendment  to  Shipments  between  Two  Termini  in  Same  State 
WHICH  Pass  through  Another  State.  —  A  shipment  of  goods  from  one  point 
to  another  in  the  same  state  passed  en  route  through  another  state.  The 
shipper  now  seeks  to  hold  the  initial  carrier  for  damages  without  showing  a  con- 
tract for  through  carriage.  The  Carmack  Amendment  provides  for  the  Ha- 
bility  of  the  initial  carrier  in  shipments  "from  a  point  in  one  state  to  a  point 
in  another  state."  Held,  that  the  plaintiff  cannot  recover.  Wichita  Falls  6)* 
W.  Ry.  Co.  of  Texas  v.  Asher,  171  S.  W.  11 14  (Tex.  Civ.  App.). 

The  court  takes  the  position  that  the  Carmack  Amendment  does  not  apply 
to  a  shipment  of  this  nature.  Such  a  shipment  is  imdoubtedly  interstate,  and 
therefore  subject  to  regulation  by  Congress.  Hanley  v.  Kansas  City  Southern 
R.  Co.,  187  U.  S.  617.    The  inquiry  then  is  merely  whether  Congress  has  in 
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fact  taken  control  of  commerce  between  points  in  the  same  state  passing  through 
another  state.  Authority  is  abundant  to  the  effect  that  the  provisions  of  the 
Act  as  to  rates  apply  to  such  commerce.  United  States  v.  Delaware,  L.  &  W.  R. 
Co.,  152  Fed.  269;  Chicago,  St.  P.,  M.b'O.  Ry.  Co.  v.  United  States,  162  Fed.  835; 
Milk  Producers'  Ass'n  v.  Delaivare,  L.  &°  W.  R.  Co.,  7  I.  C.  C.  92.  These  cases 
rely  on  the  words  of  §  i,  defining  the  scope  of  the  Act,  "from  one  State  ...  to 
any  other  State,  .  .  .  provided  that  the  provisions  of  this  Act  shall  not  apply 
to  transportation  .  .  .  wholly  within  one  State."  The  language  of  the  Car- 
mack  Amendment  is  as  broad  and  should  not  be  construed  to  have  a  less  com- 
prehensive scope.  The  narrow  interpretation  adopted  in  the  principal  case 
defeats  the  uniformity  which  Congress  presumably  sought  to  secure,  and  it  is 
submitted  that  it  would  be  much  preferable  to  construe  the  Amendment 
broadly  to  cover  this  as  well  as  other  kinds  of  interstate  commerce. 

Interstate  Commerce  —  Interstate  Commerce  Commission  —  Power 
TO  Inspect  Correspondence  of  Carriers.  —  While  engaged,  in  response  to 
a  resolution  of  the  Senate,  in  investigating  alleged  financial  and  political  prac- 
tices of  the  defei^dant  railroad,  the  Interstate  Commerce  Commission  requested 
the  railroad  to  give  the  examiners  access  to  its  correspondence  files.  The  de- 
fendant refused.  Held,  that  there  was  no  error  in  refusing  a  mandamus  to  com- 
pel the  railroad  to  give  such  access.  United  States  v.  Louisville  b"  Nashville  R, 
Co.,  Sup.  Ct.  Off.,  No.  499  (Feb.  23,  191 5). 

As  an  investigating  body  the  Interstate  Commerce  Commission  has  broad 
and  not  very  well-defined  powers  and  duties.  Under  Section  12  of  the  Inter- 
state Commerce  Act,  it  may,  by  compelling  attendance  of  witnesses  and  pro- 
duction of  books  and  papers,  call  for  such  information  as  it  needs  to  carry  out 
the  purposes  for  which  it  was  created.  4  U.  S.  Comp.  Stat.  1913,  §  8576.  This 
section  gives  merely  a  judicial  power  to  call  for  papers  by  subpoena,  not  a 
power  to  inspect  them  through  examiners;  and  constitutional  doubts  have  led 
the  Supreme  Court  to  hold  that  the  inquisitorial  power  may  be  used  only  in 
aid  of  the  quasi-judicial  functions  of  the  Commission.  Harriman  v.  Interstate 
Commerce  Commission,  211  U.  S.  407.  Section  20  of  the  Act  empowers  the 
Commission  to  prescribe  the  forms  of  accounting  and  traffic  records,  and  gives 
its  agents  access  to  the  "accounts,  records  and  memoranda"  of  the  carriers. 
4  U.  S.  Comp.  Stat.  1913,  §  8592  (5).  As  to  records  of  an  accounting  nature, 
this  section  has  been  given  the  broadest  possible  construction.  See  Interstate 
Commerce  Commission  v.  Goodrich  Transit  Co.,  224  U.  S.  194.  It  seems  clear, 
however,  that  it  was  intended  to  apply  only  to  traffic  and  accounting  records, 
and  not  to  correspondence  files;  it  was  certainly  so  understood  by  the  Commis- 
sion, which  itself  drafted  and  recommended  the  provision.  See  19th  Annual 
Report,  I.  C.  C,  pp.  11,  182.  There  was  nothing  in  the  Act,  therefore,  to 
justify  the  roving  commission  sought  in  the  principal  case.  See  also  United 
States  V.  Nashville,  C.  6*  St.  L.  Ry.,  217  Fed.  254. 

Joint-Wrongdoers  —  Indemnity:  Parties  not  In  Pari  Deucto.  —  A 
colt  was  injured  by  a  strand  of  barbed  wire  which  was  permitted  to  trail  into  the 
highway  by  reason  of  the  negligence  of  both  the  township  and  the  owner  of  the 
adjacent  land.  The  township,  having  been  compelled  to  pay  a  judgment  for 
damages  to  the  owner  of  the  colt,  brings  an  action  over  against  the  landowner. 
Held,  that  it  may  recover.  College  Township  v.  Fishhurn,  72  Leg.  Intell.  34 
(Dist.  Ct.,  Pa.). 

The  decision  assumes  the  doctrine  not  generally  accepted  elsewhere  that  a 
mere  township  is  under  the  same  liabihty  as  a  municipality  for  negligent  main- 
tenance of  a  highway.  On  this  basis,  it  permits  the  township,  in  accordance 
with  the  usual  rule,  to  recover  over  against  the  person  who  negligently  created 
or  continued  the  dangerous  condition  which  caused  the  damage  for  which  it 
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had  to  answer.  Washington  Gas  Light  Co.  v.  District  of  Columbia,  161  U.  S. 
316;  Inhabitants  ofWestfield  v.  Mayo,  122  Mass.  100;  City  of  Astoria  v.  Astoria 
&  C,  R.  Co.,  67  Ore.  538,  136  Pac.  645;  see  4  Dillon,  Municipal  Corpora- 
tions, 5  ed.,  §§  1 7 27-1 730;  Bishop,  Non-contract  Law,  §  535.  In  situa- 
tions of  this  character,  although  the  negHgent  parties  may  be  jointly  liable  to 
third  persons,  as  between  themselves  they  are  not  in  pari  delicto,  for  one  merely 
stands  sponsor  for  the  exercise  of  due  care  by  the  other,  and  the  one  subject  to 
the  primary  duty  incurs  the  ultimate  liability.  Gray  v.  Boston  Gaslight  Co., 
114  Mass.  149;  Oceanic  Steam  Nav.  Co.  v.  Compania  Transatlantica  Espanola, 
134  N.  Y.  461,  31  N.  E.  987,  144  N.  Y.  663,  39  N.  E.  360;  Central  of  Georgia  R. 
Co.  V.  Macon  Ry.  &"  Light  Co.,  140  Ga.  309,  78  S.  E.  931.  Despite  the  concur- 
ring breach  of  duty,  the  principles  of  contributory  negligence  do  not  apply, 
for  the  right  to  indemnity  is  determined,  not  by  comparing  the  efficiency  of  the 
negligence  of  each  in  causing  the  resulting  loss,  but  by  ascertaining  the  duties 
of  the  wrongdoers  inter  se.  See  21  Harv.  L.  Rev.  233,  242.  But  cf.  Nashua 
Steel  and  Iron  Co.  v.  Worcester  6*  Nashua  R.  Co.,  62  N.  H.  159.  The  result  of 
the  principal  case  is  the  more  easily  reached  because  of  the  anomalous  doctrine 
of  the  Pennsylvania  courts  that  the  parties  here,  though  equally  Hable  to  the 
outsider,  are  not  chargeable  as  joint  tortfeasors.  Button  v.  Borough  of  Lans- 
downe,  198  Pa.  St.  563,  48  Atl.  494.  See  Brookville  Borough  v.  Arthurs,  130 
Pa.  St.  501,  515,  18  Atl.  1076,  1077;  15  Harv.  L.  Rev.  159. 

Libel  and  Slander  —  Defenses  —  Libel  of  Business  Conducted  in 
Violation  of  Statute.  —  The  plaintiffs  were  engaged  in  the  milk  business, 
imder  the  name  of  "The  Lambert  Dairy  Company,"  in  violation  of  a  statute 
which  made  it  a  misdemeanor  to  conduct  business  under  an  assumed  name 
without  filing  a  certificate  showing  both  the  fictitious  and  the  actual  names  of 
the  participants.  The  defendant  accused  the  dairy  company  of  selling  adul- 
terated milk.  The  plaintiffs  bring  an  action  of  libel  for  inj  jry  to  the  business. 
Held,  that  they  cannot  recover.  Williams  v.  New  York  Herald  Co.,  150  N.  Y. 
Supp.  S38  (App.  Div.). 

The  statute  in  the  principal  case  was  probably  designed  to  protect  creditors 
and  would  not  of  itself  be  a  defense  for  ordinary  tortfeasors.  Wood  v.  Erie  R. 
Co.,  72  N.  Y.  196.  Hence,  if  the  plaintiffs  were  suing  for  injury  to  their  indi- 
vidual reputations,  it  seems  that  recovery  should  be  allowed.  Long  v.  Chubb, 
5  C.  &  P.  55.  This  would  accord  with  the  general  doctrine  that  a  plaintiff's 
illegal  conduct,  unless  a  proximate  cause,  is  no  bar  to  his  action.  Sutton  v. 
Wauwatosa,  29  Wis.  21.  See  18  Harv.  L.  Rev.  505;  27  Harv.  L.  Rev.  317, 
338.  Even  where  the  action  is  for  damage  to  the  plaintiffs  in  their  business,  as 
in  the  principal  case,  their  illegaHty  would  not  be  a  good  defense  by  way  of 
justification.  Rutherford  v.  Paddock,  180  Mass.  289,  62  N.  E.  381.  But  the 
breach  of  the  statute  does  go  to  the  merits  of  their  right  to  maintain  an  action. 
For  it  seems  impracticable  to  differentiate  between  an  interference  with  the 
profits  of  an  illegal  business,  and  with  the  profits  of  an  otherwise  legal  business 
carried  on  under  an  unlawful  name.  The  profits,  then,  being  those  of  an  illegal 
undertaking,  the  plaintiffs  cannot  complain  that  they  have  been  diminished. 
The  cases  which  deny  recovery  to  an  unlicensed  physician  when  his  profes- 
sional reputation  is  libelled  seem  closely  analogous.  Hargan  v.  Purdy,  93  Ky. 
424,  20  S.  W.  432;  see  Collins  v.  Carnegie,  i  A.  &  E.  695;  Marsh  v.  Davison, 
9  Paige  (N.  Y.)  580.  It  is  possible  that  recovery  might  also  be  denied  on  the 
ground  that,  towards  a  business  illegally  conducted,  there  exists  no  duty  with 
regard  to  the  use  of  words.  See  Johnson  v.  Irasburgh,  47  Vt.  28;  27  Harv.  L. 
Rev.  317,  339. 

Life  Estates  —  Recovery  by  Life  Tenant  for  Injury  to  the  Inherit- 
ance: Relation  to  Liability  for  Permissive  Waste.  —  The  plaintiff,  a 
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tenant  for  life  of  land,  with  remainder  to  another  in  fee,  sues  a  stranger  for 
injury  to  the  property  caused  by  the  stranger's  negligence  in  allowing  the  fire 
to  spread.  Held,  that  he  may  recover  for  the  injury  both  to  his  interest  and 
to  that  of  the  remainderman.  Rogers  v.  Atlantic,  Gidf  ^  Pacific  Co.,  213  N.  Y. 
246,  107  N.  E.  661. 

The  principal  case  definitely  discards  the  doctrine  of  the  older  cases,  which 
based  the  Ufe  tenant's  right  to  recover  for  injury  to  the  remainder  on  the 
hypothesis  that  the  stranger's  neghgence  rendered  the  life  tenant  liable  for 
waste.  See  Austin  v.  Hudson  R.  R.  Co.,  25  N.  Y.  334,  344.  Some  cases  even 
required  actual  payment  to  the  remainderman  before  permitting  the  particular 
tenant  to  recover  in  full.  Wood  v.  Griffin,  46  N.  H.  230,  239.  Under  the  old 
law,  this  line  of  reasoning  was  possible,  for  a  Hfe  tenant  was  punishable  for 
waste  committed  by  a  stranger.  Anonymous,  Fitz.  Abr.,  Waste,  pi.  30.  See 
St.  of  Gloucester,  6  Edw.  I.,  c.  5.  Under  modem  English  law,  however,  a 
tenant  for  life  is  not  liable  for  permissive  waste.  In  re  Cartwright,  41  Ch.  D. 
532.  The  same  result  has  been  reached  in  this  country  as  to  accidental  fires. 
Sampson  v.  Grogan,  21  R.  I.  174,  42  Atl.  712.  See  13  Harv.  L.  Rev.  151.  And 
the  principal  case,  in  line  with  the  modem  tendency,  decides  that  negligent  injury 
by  a  stranger  does  not  make  the  life  tenant  liable  for  waste.  But  it  neverthe- 
less permits  him  to  recover  full  damages,  by  analogy  to  the  rule  which  allows 
a  bailee  to  recover  against  a  wrongdoer,  even  when  not  liable  to  the  bailor. 
See  The  Winkfield,  [1902]  P.  42,  The  analogy  is  not  perfect,  for  life  tenant  and 
remainderman  have  such  distinct  estates  that  each  would  be  expected  to  re- 
cover simply  for  the  injury  to  his  own  interest.  Zimmerman  v.  Shreeve,  59  Md. 
357;  cf.  Mclntire  v.  Westmoreland  Coal  Co.,  118  Pa.  St.  108.  Cf.  Rockwood  v. 
Robinson,  1 59  Mass.  406, 34  N.  E.  5 2 1 .  In  the  ordinary  case,  moreover,  it  involves 
no  assertion  of  the  jus  tertii  for  the  wrongdoer  to  set  up  that  the  tenant  has  only 
a  Ufe  estate  and  should  be  limited  accordingly  in  his  recovery.  Illinois,  etc. 
Coal  Co.  V.  Cohh,  94  111.  55.  Procedural  convenience,  however,  affords  ample 
justification  for  the  result  of  the  principal  case.  It  permits  the  whole  contro- 
versy to  be  settled  in  one  action,  and  at  the  same  time  adequately  protects  the 
remainderman  by  imposing  a  trust  in  his  favor  on  what  the  tenant  recovers 
in  excess  of  his  own  interest. 

Master  and  Servant  —  Emergency  Duty  to  Summon  Medical  Assist- 
ance TO  Injured  Employee.  —  Plaintiff's  intestate,  an  employee  in  defend- 
ant's stone  quarry,  was  run  over  by  a  car  which  severely  crushed  and  lacerated 
his  leg.  The  accident  occurred  without  defendant's  fault.  By  reason  of  the 
negligent  delay  of  defendant's  superintendent  in  siunmoning  a  physician,  the 
employee  bled  to  death.  His  administrator  sues  the  defendant  company. 
Held,  that  he  may  recover.  Hunicke  v.  Meramec  Quarry  Co.,  172  S.  W.  43 
(Mo.). 

For  a  discussion  of  this  case,  see  Notes,  p.  607. 

Negligence  —  Defenses  —  Injury  Sustained  in  Saving  Life  En- 
dangered BY  Another's  Negligence.  —  The  engineer's  negligent  handling 
of  a  train  threatened  collision  with  a  caboose  in  which  there  were  several  per- 
sons. To  avoid  this,  a  brakeman  stepped  in  front  of  the  moving  train  and 
attempted  to  apply  the  emergency  air  brake.  Held,  that  he  may  recover 
from  the  railroad  for  the  injuries  sustained.  Haigh  v.  Grand  Trunk  Pacific 
Ry.  Co.,  30  West.  L.  R.  173  (Alberta). 

The  plaintiff,  noticing  a  train  approaching,  tried  to  remove  a  small  push 
car  which  he  had  wrongfully  placed  upon  defendant's  tracks,  but  was  injured 
by  reason  of  negligence  on  the  part  of  the  engineer  after  discovery  of  the  plain- 
tiff's danger.  Held,  that  the  plaintiff  may  recover.  Great  Northern  Ry.  Co. 
V.  Harman,  217  Fed.  959  (C.  C.  A.,  9th  Circ). 
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Where  the  plaintiff  voluntarily  risks  his  own  life  in  order  to  save  the  lives 
of  others  imperiled  by  the  wrongful  conduct  of  the  defendant,  his  right  of 
action  rests  upon  the  ground  that  such  intervention  is  foreseeable.  Conse- 
quently the  courts  recognize  a  duty  running  to  the  plaintiff  to  avoid  causing 
such  peril  to  the  lives  of  others  as  to  invite  humane  rescuers  to  risk  their  own 
safety.  Eckert  v.  Long  Island  R.  Co.,  43  N.  Y.  502;  Dixon  v.  New  York,  N.  H. 
&'  H.  Ry.  Co.,  207  Mass.  126,  92  N.  E.  1030.  See  24  Harv.  L.  Rev.  407.  It 
is  generally  said,  furthermore,  that  the  rescuer's  conduct  does  not  necessarily 
involve  contributory  negligence  and  that  he  will  be  denied  recovery  only  if  he 
acted  so  rashly  or  recklessly  that  a  jury  would  deem  him  unreasonable  in  tak- 
ing the  risk.  Eckert  v.  Long  Island  R.  Co.,  supra;  Pennsylvania  Co.  v.  Langen- 
dorf,  48  Oh.  St.  316,  28  N.  E.  172.  Contra,  Anderson  v.  Northern  Ry.,  25  U. 
C.  C.  P.  301.  Cf.  Blair  v.  Grand  Rapids  L.  ^  D.  R.  Co.,  60  Mich.  124,  26  N. 
W.  855.  In  the  second  principal  case,  the  court  relied  in  part  upon  the  doc- 
trine of  "last  clear  chance."  This  seems  erroneous,  in  view  of  the  rescuer's 
ability  to  step  back  from  the  tracks  at  a  time  when  the  defendant  is  no  longer 
able  to  avoid  the  accident.  See  27  Harv.  L.  Rev.  757.  In  both  cases  there 
may  be  some  question  upon  the  facts  whether  the  plaintiff  was  trying  to  save 
life  and  not  merely  attempting  to  avoid  the  destruction  of  property.  See 
Condiff  V.  Kansas  City,  etc.  R.  Co.,  45  Kan.  256,  25  Pac.  562.  See  24  Harv. 
L.  Rev.  406.  But  on  this  point  the  cases  show  a  tendency  to  allow  recovery 
wherever  the  plaintiff's  conduct  can  reasonably  be  explained  as  an  effort  to 
prevent  loss  of  human  life. 

Parol  Evidence  —  Substantive  Law  Expressed  in  Terms  of  Evidence 
—  Contracts:  Addition  of  a  Term  Implied  by  Custom.  — The  plaintiff  by 
a  written  contract  licensed  the  defendant  to  perform  a  certain  play  in  the 
United  States  and  Canada,  and  brought  suit  for  the  royalties  accruing  under  the 
contract.  The  defendant  offered  parol  evidence  to  show  a  custom  in  the  theatri- 
cal business  that  such  licenses  were  in  fact  understood  to  be  exclusive.  Held, 
that  the  evidence  was  properly  excluded.  Hart  v.  Cort,  151  N.  Y.  Supp.  4 
(App.  Div.). 

It  is  a  well-estabHshed  principle  that  parties  to  a  contract  on  a  subject  matter 
concerning  which  known  usages  prevail,  are  deemed  to  have  incorporated  such 
usages  by  implication  into  their  agreement,  if  nothing  is  said  to  the  contrary. 
Brown  v.  Byrne,  3  E.  &  B.  703;  Newhall  v.  Appleton,  114  N.  Y.  140,  21  N.  E. 
105;  Atkinson  v.  Trttesdell,  127  N.  Y.  230,  27  N.  E.  844.  But  in  determining 
what  was  the  understanding  of  the  parties  the  cburt  is  limited  by  the  rule  that 
whatever  by  the  terms  of  the  writing  the  parties  have  either  expressly  or  im- 
pliedly excluded,  cannot  be  considered  a  part  of  the  contract,  and  it  requires 
no  rule  of  evidence  to  render  such  matter  incompetent.  This  should  be,  it  is 
submitted,  the  criterion  in  determining  the  admissibility  of  custom  and  usage. 
See  Webb  v.  Plummer,  2  B.  &  Aid.  746,  750;  4  Wigmore,  Evidence,  §  2430. 
Therefore  in  the  principal  case,  since  it  does  not  appear  that  the  writing  pur- 
ported to  dispose  of  the  question  raised  by  the  evidence  offered,  it  would  seem 
that  the  custom  should  be  admissible  to  enable  the  court  to  interpret  the  mean- 
ing of  the  contract.  Upon  the  whole  subject  the  authorities  are  somewhat  con- 
fused, but  better  reason  and  the  weight  of  authority  seem  to  support  the  view 
of  the  dissenting  judges.    See  6  Harv.  L.  Rev.  325,  418. 

Rule  against  Perpetuities  —  General  and  Particular  Intent  in 
Connection  with  Rule.  — The  testator  left  family  portraits  to  "the  eldest 
of  my  sons  who  may  be  living  at  the  decease  of  my  wife  and  myself  in  trust  to 
preserve  and  to  be  transferred  at  his  death  to  my  next  eldest  son  then  aUve  — 
and  so  on  —  through  all  my  sons;  and  then  to  the  eldest  grandson  then  alive 
and  at  his  death  to  the  next  eldest  and  so  on  through  all  the  grandsons."    The 
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plaintiff  was  alive  at  the  testator's  death  and  was  the  oldest  grandson  ahve  at 
the  death  of  the  first  grandson  to  take.  Held,  that  the  plaintiff  is  entitled  to 
the  portraits.    Wentworth  v.  Wentworth,  92  Atl.  733  (N.  H.). 

The  court  seems  right  in  treating  the  plaintiff's  interest  as  contingent.  The 
gift  is  not  one  of  a  succession  of  life  estates  to  named  descendants,  but  rather  a 
bequest  to  him  who  shall  fulfill  a  certain  description  at  a  given  moment,  and 
until  that  moment  arrives  the  person  is  unascertainable.  At  common  law, 
therefore,  limitations  to  grandsons  other  than  the  first  one  to  take  would  be 
too  remote,  since  the  estates  would  not  necessarily  vest  within  the  period  of 
lives  in  being  and  twenty-one  years.  The  court  admits  this,  but  says  that  the 
New  Hampshire  rule  is  to  carry  out  the  testator's  intent  as  far  as  possible  and 
hold  the  gifts  good  for  the  lives  in  being  at  the  testator's  death  and  twenty-one 
years  thereafter.  In  an  earlier  case  the  same  court  changed  a  contingent  gift 
to  unborn  grandchildren  at  forty  into  a  gift  to  them  at  twenty-one  and  thus 
sustained  the  devise.  Edgerly  v.  Barker,  66  N.  H.  434,  31  Atl.  900.  Professor 
Gray's  criticism  of  that  case  makes  further  censure  unnecessary.  See  9  Harv. 
L.  Rev.  242;  Gray,  Rule  Against  Perpetuities,  §§  857-893.  The  principal 
case  seems  to  adopt  a  still  more  pernicious  rule,  for  while  the  interest  might  not 
have  vested  until  after  the  prescribed  period,  the  court  holds  it  not  too  remote 
simply  because  it  did  in  fact  vest  within  a  proper  time. 

Taxation  —  Collection  and  Enforcement  —  Equity  Jurisdiction.  — 
The  plaintiff,  an  unpaid  holder  of  bonds  of  the  defendant  county,  obtained 
judgment  but  not  satisfaction  in  a  United  States  District  Court.  A  mmiber 
of  writs  of  mandamus  issued  commanding  the  proper  county  ofiGicers  to  raise  a 
tax.  These  officials,  however,  either  evaded  service,  or  "wilfully  and  defiantly 
refused  to  obey,"  with  the  result  that  "the  plaintiff  is  utterly  remediless  at 
law  by  mandamus  or  otherwise."  The  plaintiff  thereupon  asked  that  a  com- 
missioner, or  receiver,  or  other  officer,  be  appointed  in  equity  to  levy,  collect, 
and  pay  over  the  tax.  Missouri  statutes  in  force  at  the  time  of  the  bond  issue 
provided  that  in  addition  to  regular  taxes  "no  other  tax  for  any  purpose  shaU 
be  assessed,  levied,  or  collected"  except  by  order  of  the  circuit  court  of  the 
county  according  to  a  prescribed  procedure.  Mo.  R.  S.,  1909,  §§  11416-7.  Held, 
that  the  reUef  asked  will  not  be  given.    Yost  v.  Dallas  County,  35  Sup.  Ct.  235. 

A  discussion  of  the  jurisdiction  of  the  courts  to  compel  the  exercise  of  the 
taxing  power  will  be  foimd  in  this  issue  of  the  Review,  p.  617. 

Telegraph  and  Telephone  Companies  —  Llability  to  Addressee  — 
Disclosure  of  Message:  Illegal  Transactions  of  Addressee  as  De- 
fense. —  Two  telegrams  containing  no  imputation  of  immorality  on  their 
face  were  shown  by  the  telegraph  company's  agent  to  friends  of  the  addressee. 
One  of  the  messages  was  also  delivered  unsealed  to  his  mother,  who  read  it. 
As  a  result  of  these  disclosures  it  became  known  that  the  sender  was  a  prosti- 
tute and  that  the  addressee  was  her  paramour.  His  consequent  disrepute  re- 
sulted in  the  loss  of  his  position  and  other  serious  damages.  He  now  sues  the 
telegraph  company.  Held,  that  since  the  action  is  based  on  the  addressee's  own 
.  immoral  transactions,  it  will  be  dismissed.  Western  Union  Tel.  Co.  v.  McLurin, 
66  So.  789  (Miss.). 

The  addressee  of  a  telegram  has  a  right  of  action  against  the  telegraph  com- 
pany for  negligence  in  regard  to  the  transmission  of  the  message.  Western 
Union  Tel.  Co.  v.  Allen,  66  Miss.  549,  6  So.  461;  Herron  v.  Western  Union  Tel. 
Co.,  90  la.  129,  57  N.  W.  696;  Contra,  Play  ford  v.  United  Kingdom  Electric  Tel. 
Co.,  L.  R.  4  Q.  B.  706.  An  addressee  may  also  recover  damages  for  the  disclos- 
ure of  the  message.  Cock  v.  Western  Union  Tel.  Co.,  84  Miss.  380,  36  So.  392. 
See  Barnes  w.  Postal  Telegraph-Cable  Co.,  61  N.  C.  150, 154.     In  either  case  his 


RECENT  CASES  641 

daim  is  properly  in  tort  for  the  breach  of  the  duty  which  a  telegraph  company, 
as  a  public  servant,  owes  to  its  patrons.  Hellams  v.  Western  Union  Tel.  Co., 
70  S.  C.  83,  49  S.  E.  12;  Western  Union  Tel.  Co.  v.  Dubois,  128  111.  248,  21  N.  E. 
4.  Accordingly,  his  concurring  illegality,  on  ordinary  principles  of  the  law  of 
torts,  will  be  no  bar  to  his  recovery,  unless  it  contributed  as  a  proximate  cause 
to  the  injury.  Newcomb  v.  Boston  J'rotective  Department,  146  Mass.  596,  16 
N.  E.  555;  Gross  v.  Miller,  93  la.  72,  61  N.  W.  385.  But  if  the  only  right  inter- 
fered with  is  the  right  to  security  in  some  illegal  transaction,  the  plaintiff  will 
be  denied  recovery.  Stockdale  v.  Onwhyn,  5  B.  &  C.  173;  Fivaz  v.  Nicholls, 
2  C.  B.  501.  Again,  the  plaintiff  will  not  be  allowed  to  recover  for  the  viola- 
tion by  the  defendant  of  the  duties  of  a  relationship,  if  those  duties  exist  only  in 
connection  with  an  illicit  undertaking.  Turner  v.  North  Carolina  Ry.  Co.,  63 
N.  C.  522;  LevyY.  Kansas  City,  168  Fed.  524.  But  cf.  Western  Union  Tel.  Co. 
v.  Ferguson,  57  Ind.  495.  Analogously,  since  in  the  principal  case  the  duty  of 
secrecy  owed  by  the  telegraph  company  to  the  plaintiff  as  addressee  of  the 
telegram  was  violated  only  in  regard  to  the  plaintiff's  illegal  transactions,  he 
is  rightly  denied  recovery.  In  so  far  as  the  message  was  false,  his  redress  is  in 
libel;  in  so  far  as  it  was  true,  no  recovery  should  be  granted.  This  conclusion 
is  supported  by  the  fact  that  had  the  defendant  contracted  not  to  disclose  the 
plaintiff's  immoral  transactions,  the  contract  could  not  have  been  enforced. 
Hatch  V.  Mutual  Life  Ins.  Co.,  120  Mass.  550.  See  also  Aycock  v.  Braun,  66 
Tex.  201,  18  S.  W.  500. 

Vendor  and  Purchaser  —  Remedies  of  Vendor  —  Right  to  Sue  for 
Deficiency  after  Strict  Foreclosure.  —  The  purchaser  in  a  contract  for 
the  sale  of  land  paid  only  a  part  of  the  first  instalment,  and  failed  entirely  to 
pay  the  second.  The  vendor  then  commenced  this  action  for  the  overdue  in- 
stalments, but  while  it  was  pending  obtained  a  final  decree  of  strict  foreclosure. 
Held,  that  he  cannot  recover.    Waite  v.  Stanley,  92  Atl.  633  (Vt.). 

A  vendor  who  retains  the  legal  title  as  security  usually  enforces  his  rights 
through  foreclosure  by  sale.  Aycock  Bros.  Lumber  Co.  v.  First  National  Bank 
of  Dothan,  54  Fla.  604,  45  So.  501;  Walker  v.  Casgrain,  loi  Mich.  604,  60  N.  W. 
291.  If  the  proceeds  of  the  sale  are  less  than  the  amount  of  the  debt  the  vendor 
will  then  be  entitled  to  recover  the  difference  either  by  deficiency  judgment  or 
in  a  separate  action.  Blumberg  v.  Birch,  99  Cal.  416,  34  Pac.  102.  See  Fayette 
Land  Co.  v.  Louisville  &"  Nashville  R.  Co.,  93  Va.  274,  283,  24  S.  E.  1016,  1017. 
Strict  foreclosure,  since  it  usually  involves  hardship  to  the  vendee,  should  only 
be  granted  under  exceptional  circumstances.  Harrington  v.  Birdsall,  38  Neb. 
176,  56  N.  W.  961;  Flanagan  Estate  v.  Great  Central  Land  Co.,  45  Ore.  335,  77 
Pac.  485.  In  view  of  the  small  part  of  the  purchase  price  actually  paid  in  the 
principal  case,  the  decree  of  strict  foreclosure  was  probably  proper.  But  it 
seems  impossible  to  sustain  this  additional  action  for  unpaid  instalments. 
It  is  true  that  some  jurisdictions  hold  that  strict  foreclosure  of  a  mortgage 
operates  as  a  discharge  of  the  debt  only  to  the  extent  of  the  mortgaged  prop- 
erty. See  Edgerton  v.  Young,  43  111.  464,  470;  Hunt  v.  Stiles,  10  N.  H.  466,  469; 
Jones,  Mortgages,  6  ed.,  §  1567.  But  even  this  theory  would  not  permit  the 
vendor  to  recover  more  than  the  deficiency  remaining  unsatisfied  after  the 
return  of  the  property.  The  analogy,  furthermore,  is  misleading.  Recovery  in 
the  mortgage  cases  may  be  justified  on  the  ground  that  the  land  is  merely 
security,  and  that  it  should  no  more  satisfy  a  debt  of  greater  amount  under 
strict  foreclosure  than  under  foreclosure  by  sale.  But  a  vendor  who  obtains 
a  strict  foreclosure  has  ended  the  contract  and  should  be  imable  thereafter  to 
recover  against  the  purchaser.  In  a  few  jurisdictions  strict  foreclosure  alone 
is  open  to  the  vendor  who  has  retained  the  legal  title  as  security.  Todd  v. 
Simonton,  i  Colo.  54;  Button  v.  Schroyer,  5  Wis.  598.  But  even  in  such  juris- 
dictions recovery  of  the  deficiency  should  not  be  allowed,  for  any  resiilting 
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hardship  to  the  vendor  arises  from  the  initial  mistake  of  refusing  a  foreclosure 
by  sale. 

Witnesses  —  Privilege  against  Self-incrimination  —  Effect  on  Priv- 
ilege OF  an  Unaccepted  Pardon.  —  A  witness  before  the  federal  grand 
jury  refused  to  answer  certain  questions  upon  the  ground  that  it  would  tend 
to  incriminate  him.  He  was  handed  a  pardon  from  the  President  of  the  United 
States  granting  full  and  unconditional  pardon  for  all  offences  which  he  had  or 
might  have  committed  in  connection  with  any  matter  to  which  he  might  tes- 
tify. He  refused  to  accept  the  pardon  or  answer  the  questions.  He  was  then 
adjudged  guilty  of  contempt.  Held,  that  this  judgment  be  reversed.  Burdick 
V.  United  States,^  236  U.  S.  79,  35  Sup.  Ct.  267. 

For  a  discussion  of  the  effect  of  an  unaccepted  pardon  upon  the  privilege 
against  self-incrimination,  see  Notes,  p.  609. 
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The  Anti-Trust  Act  and  the  Supreme  Court.   By  William  H.  Taft.   New 
York:  Harper  and  Brothers.     1914-    PP-i33- 

The  law  of  restraint  of  trade  and  monopoly  is  founded  on  public  policy. 
The  rules  of  public  policy  vary  of  necessity  according  to  conditions  prevailing 
in  different  countries  and  in  different  periods.  The  English  courts,  while  de- 
claring that  all  restraints  upon  trade  are  illegal  unless  reasonable,  yet  have 
sanctioned  a  large  measure  of  freedom  of  contract  between  buyer  and  seller. 
A  liberal  test  of  reasonableness  was  therefore  adopted,  and  whether  by  reason 
of  the  general  acceptance  of  this  poHcy  or  of  different  economic  conditions, 
the  higher  English  courts  have  not  until  very  recently  passed  upon  the  vahdity 

the  modem  combination  to  regulate  prices,  and  have  not  yet  declared  any 
such  illegal.    In  contrast  with  the  comparatively  simple  rules  of  the  English 

mmon  law  to  determine  the  legality  of  the  covenant  of  the  seller  of  a  busi- 
ness or  of  a  partner  or  employee  not  to  reengage  in  business  and  the  simple 
imdoing  of  such  contracts  by  the  refusal  of  the  courts  to  enforce  them,  are  the 
decisions  of  our  state  and  federal  courts  holding  that  combinations  which  have 
acquired  power  to  regulate  prices,  restrict  output  and  divide  territory,  or  other- 
wise unduly  restrict  competition,  are  illegal;  and  imder  power,  usually  aided 
by  statute,  to  grant  affirmative  rehef,  ordering  their  dissolution  and  the  re- 
storation of  competitive  conditions.  The  American  courts,  while  starting  with 
the  rules  of  the  English  common  law,  have  developed  a  body  of  law  of  distinctly 
American  origin  based  upon  a  pubHc  poUcy  of  furthering  competition,  in  which 
the  decisions  of  the  Supreme  Court  of  the  United  States  recognizing,  as  it  were, 
a  national  policy,  have  become  of  great,  if  not  controlling,  importance. 

It  is  this  body  of  law,  involved  in  conflicting  economic  theories,  opposing 
views  of  public  poKcy  and  grave  issues  of  constitutional  power,  yet  so  vitally 
affecting  the  people  of  the  nation,  to  which  the  author  addresses  this  book.  As 
,  its  title  indicates,  Mr.  Taf t's  book  is  an  exposition  of  the  decisions  of  the  Su- 
preme Court  interpreting  the  Sherman  Ajiti-Trust  Law.  It  is  a  series  of  legal 
essays,  beginning  with  a  brief  but  intelligible  outline  of  the  common  law  be- 
ginnings and  the  constitutional  background  of  the  statute,  and  explaining  the 
effect  of  each  of  the  major  decisions  and  justifying  the  principles  ultimately 
established  by  the  court.  To  a  lawyer  desiring  to  ascertain  the  present  status 
of  the  law,  after  a  period  of  rulings  by  divided  courts  and  some  undoubted 
changes  of  view,  it  is  a  presentation  of  breadth  and  candor  and  accuracy.  The 
author's  choice  of  a  publisher  indicates  that  the  book  is  also  intended  for  the 
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general  reader.  It  reveals  in  an  enlightening  and  authoritative  manner  what 
the  Sherman  Act  and  the  courts  have  accomplished  in  formulating  the  law 
and  in  practical  results.  Seldom  has  public  opinion  been  so  universally  con- 
cerned in  the  progress  of  the  law  as  in  the  legal  regulation  of  the  trusts,  and 
the  writing  of  this  book  at  the  present  time  is  a  distinct  public  service. 

In  the  period  closed  by  the  Standard  Oil  (221  U.  S.  i)  and  the  Tobacco  Trust 
(221  U.  S.  106)  Cases,  two  principal  questions  stand  out:  one,  an  issue  of  con- 
stitutional power  raised  by  the  application  of  the  statute  to  a  combination  of 
manufacturing  companies  selling  their  product  in  interstate  commerce;  the 
other,  a  problem  of  interpretation,  whether  the  Sherman  Act  prohibits  all  con- 
tracts or  combinations  in  restraint  of  interstate  commerce,  including  those 
or  some  of  those  held  reasonable  and  legal  at  common  law. 

The  first  question  arose  in  the  much-discijssed  Knight  Case  (155  U.  S.  i). 
That  case  was  where  a  holding  company  had  acquired  the  stock  of  manufactur- 
ing corporations  owning  plants  in  different  states  and  producing  practically 
the  entire  output  of  refined  sugar  in  the  United  States.  It  was  decided  that 
such  a  combination,  while  amounting  to  a  monopoly  of  manufacture,  did  not 
show  a  monopoly  of  interstate  commerce.  This  decision  was  reached  although 
it  was  freely  conceded  that  in  the  regular  course  of  business  the  products  did 
enter  interstate  commerce  and  could  only  be  disposed  of  therein.  Mr.  Taft 
analyses  the  Knight  Case  and  considers  the  effect  of  the  subsequent  decisions. 
He  concludes  that  the  dissenting  opinion  of  Mr.  Justice  Harlan  represents 
more  accurately  the  present  view  of  the  court  (p.  58)  and  suggests  that  if  the 
Sugar  Trust  Case  were  again  brought  before  it,  a  different  result  would  be 
reached  (p.  83).  The  author  finds  the  error  in  the  court's  refusal  to  infer  that 
the  necessary  effect  of  the  union  of  the  refineries  was  to  monopolize  interstate 
commerce  (p.  83).  The  soundness  of  these  criticisms  will  be  conceded  and  is 
established  by  subsequent  rulings  culminating  in  the  Standard  Oil  decisions,  in 
which  elaborate  arguments  founded  upon  the  Knight  Case  were  declared  fore- 
closed by  prior  decisions  (221  U.  S.  68).  It  is  further  submitted  that  the 
drawing  of  such  inference  was  really  prevented  by  the  constitutional  view 
which  the  court  took  of  the  case.  The  majority  opinion  is  based  upon  two 
propositions:  one,  the  distinction  made  between  manufacture  and  commerce, 
and  the  assertion  that  the  combination  operated  on  the  former  only;  the  other, 
that  the  regulation  of  manufacture  and  the  acquisition  and  ownership  of  prop- 
erties used  for  manufacture  within  the  state  was  a  matter  within  the  reserved 
powers  of  the  states,  and  consequently  affected  interstate  commerce  not  directly 
but  only  incidentally,  and  therefore  did  not  fall  within  the  scope  of  the  federal 
commerce  clause. 

Support  for  the  first  position  was  drawn  from  the  analogy  of  decisions  con- 
cerning the  power  of  the  state  to  prohibit  manufacture  or  tax  certain  articles 
before  they  entered  interstate  commerce.  From  these  the  court  reasoned  that 
the  mere  intent  of  the  manufacturer  to  export  products,  which  intent  might  be 
changed,  did  not  make  them  subjects  of  interstate  commerce.  This  reason- 
ing, while  true  enough  in  the  abstract  and  of  manufacture  in  ordinary  instances, 
was  inapplicable  to  the  situation  in  the  Knight  Case.  There  the  greater  por- 
tion of  the  output  could  not  be  marketed  except  through  the  channels  of  inter- 
state cormnerce.  There  was  a  continuous  current  of  commerce  between  the 
refineries  and  the  markets  in  other  states.  Control  of  the  refineries  gave  control 
of  the  markets  and  the  exact  point  at  which  the  products  entered  interstate 
commerce  would  seem  unimportant.  The  opinion  in  truth  treated  manufacture 
and  commerce  as  abstractions,  rather  than  from  the  practical  standpoint 
adopted  in  later  decisions  under  the  Sherman  Act.  The  second  proposition 
was  rejected  in  the  Northern  Securities  (193  U.  S.  327)  and  Standard  Oil 
(221  U.  S.  78)  Cases.  The  Knight  Case  regarded  the  ownership  by  a  holding 
company  of  stocks  of  corporations  owning  plants  within  the  states  as  a  matter 
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reserved  for  regulation  by  the  states  and  constitutionally  protected  from 
federal  interference,  and  therefore  held  proof  of  other  restraint  upon  interstate 
commerce  than  resulted  therefrom  to  be  necessary.  The  later  cases  decide  that 
the  holding  company,  when  used  as  a  method  of  restraining  interstate  com- 
merce, is  not  so  protected;  and  as  its  existence  confers  power  to  restrain,  dis- 
solution may  be  ordered  to  prevent  continued  violations  of  the  act. 

Discussing  the  question  whether  the  statute  embraces  contracts  legal  at 
common  law,  Mr.  Taft  defends  the  construction  adopted  in  the  Standard  Oil 
Case.  Following  the  classification  made  in  his  noteworthy  opinion  in  the 
Addyston  Pipe  Case  (85  Fed.  271),  he  enumerates  the  restraints  held  reasonable 
at  common  law  and  points  out  that  the  opinion  in  the  Joint  Traffic  Associa- 
tion Case  (171  U.  S.  505)  expressly  excluded  all  these  from  the  operation  of 
the  statute  (p.  63).  The  combinations  involved  in  the  Joint  Traffic  Association 
and  Northern  Securities  cases,  he  asserts,  would  have  been  held  unreasonable 
at  common  law  (pp.  68,  76).  This  statement,  we  suggest,  is  to  be  read  as 
meaning  the  common  law  adopted  in  this  country.  When  the  Sherman  Act 
was  passed,  there  was  a  considerable  body  of  law  against  the  legaHty  of  com- 
binations to  regulate  prices  or  restrain  competition,  developed  by  state  courts 
in  the  Standard  Oil,  Sugar  Trust,  Whiskey  Trust,  and  kindred  litigation. 

The  same  test  of  reasonableness  has  not,  however,  been  accepted  in  England. 
As  early  as  Hare  v.  London  6*  Northwestern  Ry.  Co.  (2  Johns.  &  Hen.  80,  103), 
an  agreement  between  competing  railway  companies  to  divide  traffic  was  up- 
held, because  "it  is  a  mistaken  notion,  that  the  public  is  benefited  by  pitting 
two  railway  companies  against  each  other  until  one  is  ruined."  Urmston  v. 
Whitelegg  (63  L.  T.  n.  s.  455),  cited  by  the  author  in  his  opinion  in  iho^  Addys- 
ton Pipe  Case  as  holding  illegal  an  agreement  of  dealers  to  maintain  prices,  was 
affirmed  in  the  Court  of  Appeals  on  the  ground  that  the  agreement  was  un- 
reasonable as  to  both  time  and  area  (55  J.  P.  453);  and  was  explained  and  a 
contract  to  keep  up  prices  upheld  in  Cade  v.  Daly  (19 10,  i  Ir.  R.  306).  The 
Hare  Case  received  little  attention,  and  it  was  not  until  after  the  Standard  Oil 
decision  that  the  law  was  definitely  declared  in  England.  In  the  case  of  At- 
torney General  v.  Adelaide  Steamship  Co.  (1913,  A.  C.  781),  the  House  of  Lords 
held  a  very  complete  system  of  contracts  between  owners  of  coal  mines  and  car- 
riers who  sold  the  coal,  restricting  and  apportioning  the  output  and  fixing 
prices,  not  "to  the  detriment  of  the  public"  within  the  meaning  of  the  Austra- 
lian statute.  An  arrangement  of  manufacturers  of  salt  involving  these  elements, 
and  in  addition,  a  system  of  restrictive  contracts,  was  held  valid  at  com- 
mon law  and  enforceable  as  between  the  parties,  in  the  absence  of  proof  that 
the  prices  fixed  were  unreasonable,  in  Northwestern  Salt  Co.  v.  Electrolytic  Salt 
Co.  (1914,  A.  C.  461).  These  two  decisions  seem  to  settle  the  rule  in  England 
that  contracts  or  the  possession  of  power  to  regulate  prices  or  restrain  competi- 
tion among  the  parties,  though  accompanied  by  division  of  territory  and  re- 
striction of  output,  are  not  per  se  unlawful;  but  that  to  show  illegal  restraint 
of  trade  there  must  be  proof  that  (i)  trade  has  been  actually  restrained,  and 
(2)  unreasonable  prices  have  resulted.  h.  f.  s. 


Leading  Cases  in  Canadian  Constitutional  Law.    By  A.  H.  F.  Lefroy, 
K.C.    Toronto:  The  Carswell  Company.     1914.    pp.  xxi,  112. 

Here  are  presented  abstracts  of  thirty-one  cases  dealing  with  the  British 
North  America  Act,  1867.  Almost  all  were  decided  in  the  Judicial  Committee 
of  the  Privy  Council.  Extracts  from  the  opinions  are  given  when  necessary. 
Yet  the  greater  part  of  almost  every  abstract  is  in  the  words  of  the  author; 
and  the  author  has  included  with  his  abstract  of  each  case  such  comments  as 
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will  aid  the  student  to  understand  the  case,  and  place  it  in  its  proper  relation 
to  the  whole  subject. 

As  the  British  North  America  Act  is  a  statute  act  of  the  British  Parhament, 
a  body  in  which  Canada  does  not  have  representation,  and  as  it  is  amendable 
like  any  other  British  statute,  it  resembles  an  Act  of  Congress  as  to  a  territory, 
rather  than  a  constitution  in  the  sense  in  which  that  word  is  used  in  the  United 
States.  There  is,  however,  an  important  resemblance  to  a  constitution,  for 
the  instrument  deals  with  government  and  specifies  the  legislative  powers  of 
the  Dominion  and  of  the  constituent  Provinces. 

The  cases  of  greatest  interest  are  probably  those  indicating  that  the  British 
Parliament  still  retains  legislative  power  in  Canada  (p.  8),  that  a  Provincial 
legislature  may  delegate  power  to  make  local  regulations  for  the  government 
of  taverns  (p.  10),  that  warehouse  receipts  taken  by  a  bank  are  within  the  ex- 
clusive jurisdiction  of  the  Dominion  Parliament  as  distinguished  from  Pro- 
vincial legislatures,  because  coming  within  a  class  specified  in  the  British 
North  America  Act,  sec.  91,  par.  15,  as  "banking,  incorporation  of  banks,  and 
the  issue  of  paper  money"  (p.  14),  that  the  silence  of  the  Dominion  Parlia- 
ment as  to  matters  which  the  Act  places  within  its  exclusive  jurisdiction  does 
not  enlarge  the  legislative  powers  of  the  Provinces  (p.  20),  that  the  exclusive 
legislative  powers  of  the  Dominion  Parliament  need  not  be  exercised  as  to 
the  whole  geographical  extent  of  the  Dominion  (p.  26),  that  the  Dominion 
Parliament  may  enlarge  the  powers  of  the  Provincial  courts  by  imposing  upon 
them  a  jurisdiction  as  to  matters  not  within  the  authority  of  the  Provincial 
legislatures  (p.  27),  that  a  part  of  a  statute  may  be  valid  although  the  re- 
mainder is  ultra  vires  (p.  37),  that  the  Dominion's  exclusive  power  as  to  the 
regulation  of  trade  and  commerce,  given  in  sec.  91,  par.  2,  does  not  prevent  a 
Provincial  Parliament  from  legislating  as  to  local,  sanitary  and  police  matters, 
and,  more  specifically,  as  to  fire  insurance  (pp.  40,  53),  that  a  company  in- 
corporated by  the  Dominion  for  purposes  within  the  Dominion's  exclusive 
powers  cannot  be  regulated  by  a  Provincial  legislature  as  to  matters  expressly 
authorized  by  the  company's  charter  (p.  49)  and  that  the  definition  of  the 
phrase  "direct  taxation"  is  a  legal  problem  and  not  necessarily  to  be  solved 
in  harmony  with  the  views  of  economists  (p.  62). 

An  appendix  contains  the  essential  parts  of  the  British  North  America 
Act;  by  presenting  in  brief  form  both  the  Act  and  the  chief  decisions,  the  book 
achieves  well  its  purpose  of  giving  to  a  student  a  rapid  and  vivid  view. 

E.  w. 


German  Legislation  for  the  Occupied  Territories  of  Belgium.  Official 
Texts,  edited  by  Charles  Henry  Huberich  and  Alexander  Nicol-Speyer. 
The  Hague:  Martinus  Nijihoff.    191 5.    pp.  viii,  108. 

On  August  26,  1 9 14,  the  German  government  vested  in  a  Governor-General 
the  legislative  power  over  the  occupied  territories  of  Belgium.  The  laws  and 
ordinances  promulgated  by  the  Governor-General  are  presented  in  this  small 
volume.  They  bear  dates  from  September  2,  to  December  20;  but,  unless 
otherwise  specified,  they  took  effect  from  the  time  of  promulgation  in  the 
official  publication  entitled  Gesetz-  und  Verordnungsblail  fiir  die  okkupierten 
Gebiete  Belgiens/'  namely,  from  September  5,  to  December  26.  The  original 
text  is  German;  but  there  are  official  translations  into  French  and  Flemish, 
and  the  three  versions  as  given  in  the  Gesetz-  und  Verordnungsblatt  are  pre- 
sented in  this  volume  without  comment.  There  is  a  short  introduction,  con- 
taining, among  other  things,  such  provisions  of  the  Hague  Convention  of  1907 
on  the  Laws  and  Customs  of  War  on  Land  as  deal  with  authority  in  occupied 
territory  (Hague  Convention,  1907,  No.  4,  Arts.  42,  43,  45,  46,  48,  49,  51,  53). 

First  comes  a  proclamation  in  which  the  most  interesting  passages  are: 
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"Every  hostile  act  of  the  inhabitants  against  the  German  military  forces  and 
every  attempt  to  disturb  their  communication  with  Germany  or  to  embarrass 
or  destroy  railroads  or  telegraph  or  telephone  service  will  be  punished  very 
severely.  Any  resistance  or  revolt  against  German  administration  will  be 
repressed  without  pardon.  It  is  the  hard  necessity  of  war  that  punishment  for 
hostile  acts  strikes  both  the  guilty  and  the  innocent.  Thus  on  all  reasonable 
citizens  the  duty  is  the  more  clearly  imposed  of  repressing  the  turbulent  in 
order  to  keep  them  from  any  attack  on  public  order."  An  ordinance  dated 
October  3,  makes  German  coin  and  paper  money  a  legal  tender.  One  of 
September  30,  prohibits  exporting  horses  and  food.  One  of  October  26, 
provides  that  enumerated  articles,  useful  for  military  purposes,  must  not  be 
exported  without  permission,  and  may  be  seized  by  the  Government,  pa3mient 
being  made  at  prices  fixed  by  a  commission  appointed  by  the  war  department 
in  Berlin.  One  dated  November  3,  forbids  making  remittances  to  Great 
Britain  or  France.  One  dated  November  12,  provides  for  the  continuance  of 
the  taxes  for  the  support  of  local  administration.  One  dated  December  22, 
revokes  the  power  of  La  Banque  Nationale  de  Belgique  to  issue  bank  notes, 
reciting  that  this  bank  had  transferred  a  great  part  of  its  assets  to  London, 
but  continues  the  legal  quality  of  the  bank's  notes  "legally  issued." 

Indeed,  almost  all  enactments  are  obviously  connected  with  war. 

One,  however,  is  of  a  wholly  different  character.  It  is  dated  December  15, 
and  it  puts  into  force  from  January  i,  191 5,  with  minute  detail,  a  Belgium  law 
of  May  26,  not  then  promulgated  by  the  Belgian  government,  amending  in 
minute  details  the  law  as  to  work  by  women  and  children,  especially  in  mines, 
factories,  dangerous  occupations,  etc. 

In  short,  as  was  to  be  expected,  the  legislation  by  the  Germans  in  the  period 
covered  by  this  volume,  though  dealing  with  both  military  and  civil  interests, 
makes  no  attempt  to  change  the  great  body  of  Belgian  law,  and  deals  almost 
exclusively  with  emergencies.  e,  w. 


The  Law  of  Wills  and  the  Administration  of  Estates.  By  William 
Patterson  Borland.  Enlarged  Edition.  Kansas  Citv:  Vernon  Law  Book 
Company.     191 5.    pp.  xv,  723^- 

Rights  and  Remedies  of  Creditors  Respecting  their  Debt^ 
Property.    By  Garrard  Glenn.    Boston:  Little,  Brown,  and  Conii 
pp.  jdvi; 


National  Tax  Association.  Proceedings  of  the  Eighth  Annual  Conference. 
Madison,  Wis.:  National  Tax  Association.     191 5.    pp.  499. 

A  Pocket  Code  of  the  Rules  of  Evidence.  By  John  Henry  Wigmore. 
Massachusetts  Edition.  By  Charles  N.  Harris.  Boston:  Little,  Brown, 
and  Company.     191 5.    pp.  cii,  970. 
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DOES  A  PARDON  BLOT  OUT  GUILT? 

XT  has  been  said  by  the  Supreme  Court  of  the  United  States  in  a 
■*-  leading  case/ 

"A  pardon  reaches  both  the  punishment  prescribed  for  the  offence 
and  the  guilt  of  the  offender.  ...  It  releases  the  punishment  and  blots 
out  of  existence  the  guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as 
innocent  as  if  he  had  never  committed  the  offence.  ...  It  removes  the 
penalties  and  disabiUties,  and  restores  him  to  all  his  civil  rights.  It 
makes  him,  as  it  were,  a  new  man,  and  gives  him  a  new  credit  and 
capacity." 

and  these  words  have  been  often  quoted  subsequently .^ 

There  is  in  the  human  mind  a  love  of  paradox  which  finds  its 
expression  in  all  professions.     In  the  law  there  has  been  a  vast 

1  Ex  parte  Garland,  4  Wall.  333,  380  (1866). 

The  Supreme  Court  at  an  earlier  day  had  expressed  through  Chief  Justice  Mar- 
shall more  accurately  the  nature  of  a  pardon. 

"A  pardon  is  an  act  of  grace,  proceeding  from  the  power  entrusted  with  the 
execution  of  the  laws,  which  exempts  the  individual,  on  whom  it  is  bestowed,  from 
the  punishment  the  law  inflicts  for  a  crime  he  has  committed."  United  States  v. 
Wilson,  7  Pet.  150,  159  (1833). 

This  statement  has  been  quoted  as  an  accurate  one  in  Burdick  v.  United  States, 
236  U.  S.  79,  89  (1915)- 

2  Illinois  Central  R.  v.  Bosworth,  133  U.  S.  92, 103  (1890);  Ex  parte  Weimer,  8  Biss. 
321,  324  (1878);  In  re  Spenser,  5  Sawy.  195,  199  (1878);  In  re  Executive  Communi- 
cation, 14  Fla.  318,  319  (1872);  Singleton  v.  State,  38  Fla.  297,  302,  21  So.  21,  22 
(1896);  United  States  v.  Athens  Armory,  35  Ga.  344,  363  (1868);  People  v.  Court  of 
Sessions,  141  N.  Y.  288,  294,  36  N.  E.  386,  388  (1894);  Knapp  v.  Thomas,  39  Oh. 
St.  377,  381  (1883);  Wood  V.  Fitzgerald,  3  Ore.  568,  577  (1870);  Diehl  v.  Rodgers, 
169  Pa.  St.  316,  322,  32  Atl.  424,  426  (1895);  Carr  t).  State,  19  Tex.  App.  635,  661 
(1885);  Edwards  v.  Commonwealth,  78  Va.  39,  43  (1883). 
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deal  of  it  and  there  is  still  too  much.  When  it  is  said  that  "In  the 
eye  of  the  law  the  offender  is  as  innocent  as  if  he  had  never  com- 
mitted the  offence/'  we  have  something  of  the  sort.  It  is  asserted 
that  the  law  regards  as  true  what  is  inherently  false.  Everybody 
knows  that  the  word  *' pardon"  naturally  connotes  guilt  as  a 
matter  of  English.  Everybody  also  knows  that  the  vast  majority 
of  pardoned  convicts  were  in  fact  guilty;  and  when  it  is  said 
that  in  the  eye  of  the  law  they  are  as  innocent  as  if  they  had  never 
committed  an  offence,  the  natural  rejoinder  is,  then  the  eyesight 
of  the  law  is  very  bad. 

It  may  perhaps  be  supposed  that  this  is  a  mere  criticism  of  lan- 
guage and  that  the  substance  of  the  statement  is  merely  that  the 
law  will  impose  no  more  penalty  upon  the  offender  than  it  would 
upon  an  innocent  man.  If  no  more  than  this  is  intended,  then 
the  latter  form  of  expression  should  be  used;  for  the  language 
criticised,  if  its  natural  meaning  is  accepted,  means  more  than  this 
and,  as  will  be  seen,  endeavors  have  frequently  and  sometimes 
successfully  been  made  to  carry  this  language  to  logical  conse- 
quences productive  of  highly  imdesirable  results.  If  the  offender 
really  is  to  be  treated  as  an  innocent  man  after  his  pardon,  the 
offence  which  he  has  committed  cannot  properly  be  made  groimd 
for  removing  him  from  the  office  of  an  attorney  or  trustee,  or  from 
any  other  office.  He  not  only  cannot  be  disquaHfied  as  a  witness, 
but  proof  of  his  conviction  should  not  be  allowed  to  discredit  him. 
If  an  alien,  he  should  not  be  debarred  from  naturalization. 

Though  the  language  of  the  Supreme  Court  of  the  United  States 
is  perhaps  the  most  extreme  statement  which  has  been  made  of 
the  effect  of  a  pardon,  it  was  not  made  without  some  warrant  from 
English  precedents;  but  even  if  these  precedents  fully  justified 
the  conclusions  which  have  been  drawn  from  them,  the  conclusions 
should  be  attacked  as  inherently  wrong.  There  is,  however, 
greater  reason  for  such  an  attack  if  it  can  be  shown  that  to  a  con- 
siderable degree  the  early  precedents  have  been  misunderstood,  or 
departed  from.  The  truth  seems  to  be  as  Lord  Coke  says,  ^^  Poena 
mori  potest,  culpa  perennis  erit^  ^    But  confusion  has  been  caused 

^  Brown  v.  Crashaw,  2  Bulst.  154  (1614).  See  also  the  definition  of  Marshall,  C.  J., 
quoted  (p.  647,  n.  i)  from  United  States  v.  Wilson,  7  Pet.  150  (1883),  quoted  with 
approval  in  Burdick  v.  United  States,  236  U.  S.  79,  89  (1915);  People  z;.  Bowen,  43  Cal. 
439,  442  (1872);  Territory  v.  Richardson,  9  Okla.  579,  584,  60  Pac.  244,  245  (1900); 
and  language  quoted  infra,  p.  658,  n.  41,  from  Cook  v.  Middlesex,  2  Dutch.  (N.  J.)  326, 
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because  certain  punishments  which  the  law  attached  to  crime  were 
of  a  general  sort  affecting  civil  capacity.  These  consequences  of 
the  legal  infamy  of  the  convict  were  disposed  of  by  the  pardon,  in 
the  same  way  as  other  punitive  consequences  of  conviction."* 

The  earliest  statement  of  the  English  law  of  pardon  is  made 
apparently  by  Bracton,^  who  wrote  in  about  the  middle  of  the 
thirteenth  century.    He  says  of  the  effect  of  a  pardon: 

"But  in  all  the  aforesaid  cases,  whatever  may  have  been  the  cause, 
when  the  outlawry  has  been  made  duly  and  according  to  the  law  of  the 
land,  a  person  is  not  restored  except  to  the  king's  peace  alone,  that  he 
may  go  and  return  and  contract  anew,  for  that  which  has  been  dissolved 
by  the  outlawry  cannot  be  joined  anew  by  the  inlawry  without  a  new 
intention  on  the  part  of  those  who  have  contracted.  For  the  king  cannot 
grant  a  pardon  with  injury  or  damage  to  others.  He  may  give  what  is  his 
own,  that  is  his  protection,  which  the  outlawed  person  has  lost  through 
his  flight  and  contumacy,  but  that  which  is  another's  he  cannot  give  by 
his  own  grace.  Likewise  a  person  justly  and  duly  outlawed  is  not  restored 
to  anything  except  to  the  king's  peace,  that  he  may  go  and  return  and 
have  protection,  but  he  cannot  be  restored  to  his  rights  of  action  and 
other  things,  for  he  is  like  a  new-born  infant  and  a  man  as  it  were  lately 
born.  Likewise  inlawry  does  not  restore  a  person  to  his  previous  actions 
and  obligations,  nor  to  his  homage  nor  fealties,  nor  to  his  oaths,  nor  to 
other  things  dissolved  by  his  outlawry,  against  the  will  of  those  by 
whose  will  they  were  previously  united  and  confirmed,  and  accordingly 
neither  to  his  inheritances  nor  to  his  tenements  to  the  prejudice  of  the 
lords,  and  so  they  cannot  be  restored  to  those  things  to  which  they  had 
only  a  right.  But  no  one  is  bound  to  them  by  preceding  obligations,  but 
they  are  bound  to  all  others,  that  they  may  not  be  in  a  better  condition 
on  account  of  their  outlawry,  since  they  ought  to  be  in  a  worse  condition," 

The  phrase  in  this  extract  that  a  pardoned  man  "is  like  a  new- 
born infant  and  a  man  as  it  were  lately  born"  seems  to  be  the  basis 
of  any  subsequent  assimiption  that  a  pardoned  offender  is  to  be 
regarded  as  an  innocent  man.    The  extract,  however,  shows  clearly 

331  (1857).  Contrast,  however,  with  these  expressions  the  denial  by  Mitchell,  J.,  in 
Diehl  V.  Rodgers,  169  Pa.  St.  316,  319,  32  Atl.  424  (1895),  of  the  correctness  of 
Coke's  statement  that  the  guilt  remained;  and  also  the  statements  inconsistent  with 
Coke's  which  are  criticised  in  this  article. 

^  "  When,  therefore,  the  judgment  is  pardoned,  the  legal  infamy  flowing  from  it,  is 
equally  disposed  of  by  the  pardon."  People  v.  Pease,  3  Johns.  Cas.  (N.  Y.)  333,  334 
(1803). 

^  Twiss's  translation,  vol.  2,  p.  371. 
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enough  that  the  writer's  idea  was  not  that  the  offence  was  regarded 
by  the  law  as  not  having  been  committed,  or  even  as  no  longer 
existing,  but  that  the  offender,  so  far  as  concerned  the  future,  ac- 
quired the  legal  capacity  of  an  innocent  man.  At  a  time  when 
conviction  destroyed  civil  rights  this  was  a  very  important  matter. 
There  is  nothing  fictitious  in  Bracton's  statement,  and  in  view  of  the 
criminal  law  of  the  .time,  his  analogy  of  the  new-born  infant  is  not 
inappropriate.  The  following  extract  from  Pollock  and  Maitland's 
History  ^  indicates  also  clearly  enough  that  the  eye  of  the  law  was 
not  formerly  so  blind  as  to  be  unable  to  see  that  a  pardoned  felon 
had  committed  the  crime  of  which  he  had  been  convicted. 

"The  king  could  not  protect  the  man-slayer  from  the  suit  of  the  dead 
man's  kin.  Even  when  the  pardon  was  granted  on  the  score  of  misad- 
venture, this  suit  was  saved  by  express  words.  Proclamation  was  made 
in  court  inviting  the  kin  to  prosecute,  but  telling  them  that  they  must 
come  at  once  or  never.  What  could  the  kin  do  in  such  a  case?  They 
could  make  themselves  extremely  disagreeable;  they  could  extort  money. 
In  Henry  III.'s  day  Mr.  Justice  Thurkelby  was  consulted  by  a  friend 
who  had  obtained  a  pardon,  but  was  being  appealed.  The  advice  that 
the  expert  lawyer  gave  was  this:  'You  had  better  go  to  battle;  but 
directly  a  blow  struck  cry  "Craven"  and  produce  your  charter;  you 
will  not  be  punished,  for  the  king  has  given  you  your  life  and  members.' " 

Early  in  the  reign  of  Edward  III,  it  was  ruled  ^  that  one  appealed 
of  felony  who  broke  prison  should  lose  his  right  of  battle,  but  if 
pardoned  by  the  king,  his  right  was  restored.  Here  it  will  be  no- 
ticed that  there  had  never  been  a  conviction  of  felony,  and  the 
groimd  of  decision  seems  to  be  that  breaking  prison  was  an  injury 
to  the  king  only  and  he  had  pardoned  it. 

In  1410  ^  the  validity  of  indictments  presented  by  a  grand  jury 
of  which  one  member  was  outlawed  and  another  a  pardoned  felon 
was  drawn  in  question  and  the  conclusion  of  the  case  is  as  follows: 

*'And  then  on  the  opinion  of  all  the  justices,  since  one  of  the  indictors 
was  outlawed  and  another  was  excused  and  acquitted  by  the  benefit  of  a 
general  pardon,  so  that  they  were  not  probi  et  legates  homines  to  inquire 
as  the  law  wishes,  it  was  awarded  that  all  the  indictments  by  them 
shall  be  taken  as  annulled." 

6  Vol.  2,  p.  481. 

'  Lib.  Assiz.  fol.  i,  pi.  3;  Fitz  H.  Abr,  Corone,  pi.  154,  281. 

8  II  Hen.  IV,  fol.  41  6,  pi.  8. 
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The  same  conclusion  was  reached  about  two  centuries  later  by  Lord 
Coke  ^  who  said  of  a  pardoned  felon  not  only  that  "he  is  not  a  fit 
person  to  serve  on  a  jury,"  but  also  ''by  the  same  reason  the  tes- 
timony of  such  an  one  for  a  witness  is  in  all  cases  to  be  rejected."  ^° 
No  case  arose  subsequently  which  indicated  any  enlargement 
of  the  views  of  the  EngUsh  Court  as  to  the  effect  of  a  pardon 
until  Cuddington  v.  Wilkins,  decided  in  1615.^^  This  decision 
has  probably  been  the  main  foundation  of  the  impression  that 
after  a  pardon  the  law  could  not  thereafter  see  the  convict's  guilt. 
The  case  was  as  follows:  ''Cuddington  brought  an  action  of  the 
case  against  Wilkins  for  calling  him  a  thief.  The  defendant  justified, 
because  beforetime  he  had  stolen  somewhat.  The  plaintiff  re- 
plied, that  since  the  supposed  felony,  the  general  pardon  in  the 
seventh  year  of  the  king  was  made,  and  makes  the  usual  averment 
to  bring  himself  within  the  pardon.  Whereupon  the  defendant 
demurs."  The  court  said  the  felony  was  by  pardon  extinct;  and 
the  case  "was  adjudged  for  the  plaintiff,  for  the  whole  court  were 
of  opinion  that  though  he  was  a  thief  once,  yet  when  the  pardon 
came  it  took  away,  not  only  poenam,  but  reatum,  for  felony  is 
contra  coronam  et  dignitatem  regis j"  and  the  report  proceeds: 

"Now  when  the  king  had  discharged  it,  and  pardoned  him  of  it,  he 
had  cleared  the  person  of  the  crime  and  infamy,  wherein  no  private  per- 
son is  interested  but  the  Commonwealth,  whereof  he  is  the  head,  and 
in  whom  all  general  wrongs  reside,  and  to  whom  the  reformation  of  all 
general  wrongs  belongs." 

The  case  is  referred  to  again  in  a  later  part  of  the  same  reports,  four 
years  afterwards,  in  a  case  of  Searle  v.  Williams,^^  where  Hobart, 
C.  J.,  says: 

"And  therefore  I  hold  that  if  a  man  shall  call  him  felon,  or  thief,  he 
may  have  his  action,  as  upon  any  other  pardon,  which  we  resolved  in 
the  case  of  Cuddington  v.  Wilkins.'' 

But  that  the  court  meant  that  the  legal  infamy  of  the  conviction 
was  removed,  not  that  the  offender  was  "as  innocent  as  if  he  had 

^  Brown  v.  Crashaw,  2  Bulst.  154  (1614).     But  see  Puryear  v.  Commonwealth, 
83  Va.  51,  I  S.  E.  512  (1887). 
"  On  this  point  more  recent  decisions  have  reached  a  contrary  conclusion. 
"  Hob.  67,  81;  s.  c.  Brownl.  &  G.  10. 
12  2  Hob.  288,  294  (1618). 
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never  committed  the  offence '^  is  evident  from  the  following  sen- 
tence in  the  report: 

"It  was  said,  that  he  could  no  more  call  him  thief,  in  the  present 
tense,  than  to  say  a  man  hath  the  pox,  or  is  a  villain  after  he  be  cured  or 
manumised,  but  that  he  had  been  a  thief  or  villain  he  might  say."  ^^ 

The  immediate  effect  of  the  decision  was  the  reversal  of  Coke's 
dictum  that  a  pardoned  felon  could  not  be  permitted  to  testify .^^ 

The  protection  of  a  pardoned  convict  from  being  called  by  a 
name  appropriate  to  his  crime,  and  the  restoration  of  his  compe- 
tency to  testify,  were  sometimes  expressed  by  stating  that  the  con- 
vict acquired  a  new  "credit"  or  "credit  and  capacity."  The  fact 
that  this  mode  of  expression  is  used  by  Hawkins  in  his  "  Pleas  of  the 
Crown "^^  and  by  Blackstone  in  his  "Commentaries,"^^  has  led  to 
the  habitual  quotation  of  these  words  subsequently.  But  the  deci- 
sion even  in  Cuddington  v.  Wilkins,^'^  if  the  distinction  which  the 
court  there  took  between  sa3dng  he  is  a  thief  and  he  was  a  thief  is 
borne  in  mind,  amounts  to  no  more  than  this,  that  as  the  plaintiff 
had  been  cleared  of  the  legal  consequences  of  infamy,  a  statement 
in  the  present  tense,  implying  that  he  was  still  infamous,  was  slan- 
derous. Nor  does  the  admission  of  the  testimony  of  a  pardoned 
felon  imply  that  credit  must  be  given  to  his  testimony.^^ 

1'  Hob.  81,  82  (161 5).  The  principal  case  was  followed  in  Leyman  v.  Latimer,  3  Ex. 
D.  15  (1877),  on  very  similar  facts,  and  the  court  upheld  the  validity  of  the  distinction 
taken  in  Cuddington  v.  Wilkins,  between  the  legality  of  using  the  present  and  the 
past  tense. 

"  In  Celier's  Case,  T.  Ray.  369  (1680),  "It  was  debated,  That  admit  a  witness  be 
convicted  of  felony,  and  afterwards  pardoned,  whether  he  shall  thereby  be  restored  to 
be  a  good  witness?  and  my  lord  chief  justice  Scrogs  and  myself  were  of  opinion, 
That  he  could  not,  because  the  pardon  doth  take  away  the  punishment  due  to  the 
offence,  but  cannot  restore  the  person  to  his  reputation;  and  of  that  opinion  was  justice 
Nichols  in  Cuddington  and  Wilkins'  case;  Moor  872,  pi.  1213.  But  my  brother 
Jones  and  Dolben  contra;  and  so  afterwards  did  I  conceive;  for  in  the  case  of  Cudding- 
ton and  Wilkins,  as  't  is  reported  in  Hobart,  't  is  said.  That  the  pardon  takes  away 
not  only  poenam,  but  reatum.'*  See  also  King  v.  Crosby,  5  Mod.  15  (1695);  Rex  v. 
Castlemain,  T.  Ray.  379  (1680);  Rookwood's  Case,  Holt  683  (1696). 

15  Bk.  2,  c.  37,  §  48  (title  Pardon). 

18  Vol.  4,  p.  402.  "  Hob.  67,  81  (1615). 

1*  Thus  in  Bacon,  Abr.,  title  Pardon  (H),  it  is  said:  "A  pardon  restores  a  man 
to  his  credit  so  as  to  enable  him  to  be  a  witness,  but  yet  his  credit  must  be  left  to  the 
jury." 

In  Rookwood's  Case,  Holt  683,  685  (1696),  Holt  said,  "The  pardon  restores  him 
to  his  former  capacity,"  but  added,  "The  conviction  indeed  might  be  objected  to  his 
credit." 
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The  true  line  of  distinction  seems  to  be  this:  The  pardon  removes 
all  legal  punishment  for  the  offence.  Therefore  if  the  mere  convic- 
tion involves  certain  disqualifications  which  would  not  follow  from 
the  commission  of  the  crime  without  conviction,  the  pardon  re- 
moves such  disqualifications.  On  the  other  hand,  if  character  is  a 
necessary  quaHfication  and  the  commission  of  a  crime  would  dis- 
qualify even  though  there  had  been  no  criminal  prosecution  for  the 
crime,  the  fact  that  the  criminal  has  been  convicted  and  pardoned 
does  not  make  him  any  more  eligible. 

The  importance  of  the  distinction  suggested  may  be  illustrated 
by  modem  decisions  which  generally  support  in  their  results  the 
argument  here  advanced,  but  often  not  without  finding  some  trouble 
to  escape  from  the  effect  of  the  statement  in  Ex  parte  Garland  ^^  and 
similar  statements  to  the  effect  that  a  pardoned  convict  is  to  be 
treated  as  if  he  were  innocent. 

The  question  still  most  frequently  raised  concerns  the  capacity 
of  a  pardoned  criminal  to  testify.  The  modern  decisions,  follow- 
ing the  earlier  precedents  rightly  hold  that  a  pardon  removes  this 
incapacity ,2°  except  in  the  case  of  perjury.  The  law  of  England 
here  made  an  exception  and  the  testimony  of  a  convicted  perjurer 
was  totally  inadmissible.^^  Probably  this  is  still  the  law  of  Eng- 
land and  a  few  cases  in  the  United  States  have  accepted  the  dis- 
tinction between  perjury  and  other  crimes.^^  But  unless  it  can 
be  maintained  successfully  that  there  is  a  rule  of  evidence  which 

19  4  WaU.  sSi,  380  (1866).  ; 

20  Boyd  V.  United  States,  142  U.  S.  450  (1892);  Thompson  v.  United  States,  202 
Fed.  401  (1913);  Singleton  v.  State,  38  Fla.  297,  303,  21  So.  21,  22  (1896);  Roberson 
V.  Woodfork,  155  Ky.  206,  159  S.  W.  793  (1913);   Diehl  v.  Rodgers,  169  Pa.  St.  316, 

32  Atl.  424  (1895);  State  V.  Foley,  15  Nev.  64,  68  (1880);  Easterwood  v.  State,  34  Tex. 
Cr.  App.  400,  31  S.  W.  294  (1895);  Perry  v.  State,  155  S.  W.  263,  (Tex.  Cr.  App.) 
(1913).  This  is  true  even  though  the  pardon  is  not  given  until  after  the  convict 
has  served  his  sentence.    People  v.  Bowen,  43  Cal.  439  (1872);   State  v.  Blaisdell, 

33  N.  H.  388  (1856);  United  States:;.  Jones,  2  Wheeler's  Crim.  Cas.  (N.  Y.)45i  (1824); 
Rivers  v.  State,  10  Tex.  App.  177  (1881). 

21  Wicks  V.  Smalbrooke,  i  Siderf.  51  (1661);  Rex  v.  Greepe,  2  Salk.  514  (1697); 
Rex  V.  Crosby,  2  Salk.  689  (1695);  Rex  v.  Ford,  2  Salk.  691  (1700);  Anon.,  3  Salk.  155 
(1697). 

22  Houghtaling  v.  Kelderhouse,  i  Parker  Crim.  Rep.  (N.  Y.)  241  (1851).  See  also 
Holridge  v.  Gillespie,  2  Johns.  Ch.  (N.  Y.)  30  (1816),  and  an  article  signed  G.,  pre- 
sumably by  Professor  Greenleaf,  in  11  Am.  Jur.  356. 

In  Foreman  v.  Baldwin,  24  111.  298  (i860),  the  same  conclusion  was  reached  in  re- 
gard to  a  convict  pardoned  for  larceny  in  view  of  a  statute  prohibiting  the  acceptance 
of  the  testimony  of  one  pardoned  for  that  crime. 


654  HARVARD  LAW  REVIEW 

not  only  excludes  altogether  from  consideration  the  testimony  of 
one  who  has  testified  falsely  in  the  case  on  trial,  but  also  excludes 
the  testimony  of  one  who  has  previously  committed  perjury, 
though  never  convicted  thereof,  these  decisions  cannot  be  accepted 
for  they  involve  the  conclusion  that  not  the  act  but  the  criminal 
conviction  is  the  basis  of  exclusion,  and  it  seems  clear  that  the  legal 
consequences  of  the  conviction  as  such  are  removed  by  the  pardon. 
The  Supreme  Court  of  Pennsylvania  in  a  careful  decision  criti- 
cising and  declining  to  follow  the  earlier  cases,  has  admitted  the 
testimony  of  a  pardoned  perjurer.^^ 

If,  however,  the  eye  of  the  law  were  unable  to  distinguish  be- 
tween a  pardoned  convict  and  one  who  had  never  been  found 
guilty  of  a  crime,  proof  of  the  conviction  should  be  as  inadmissible 
to  affect  the  credibility  of  the  witness  as  it  is  to  effect  his  capacity 
to  testify;  yet  it  has  always  been  the  law  and  still  is  that  in  spite  of 
the  pardon  the  conviction  may  be  used  to  discredit  the  witness.^^ 

The  right  of  suffrage  forfeited  by  conviction  is  restored  by  a 
pardon;  ^^  and  the  same  principle  seems  appHcable  here  that  gov- 
erns the  capacity  of  a  witness.  As  it  was  not  guilt  but  conviction 
which  took  away  the  right,  the  deprivation  of  it  is  a  legal  punish- 
ment, and  as  such  a  pardon  should  excuse  it. 

But  under  a  statute  which  requires  as  a  condition  of  naturaliza- 
tion that  the  alien  seeking  to  be  naturalized  must  prove  that  he 
has  behaved  as  a  man  of  good  moral  character  during  his  residence 
in  the  United  States,  it  has  been  rightly  held  that  a  pardoned  con- 
vict is  not  within  the  statute.^^  Here  it  is  not  conviction,  but 
character,  which  is  in  question.  The  court  after  quoting  from 
Ex  parte  Garland '^'^  said: 

^  Diehl  V.  Rodgers,  169  Pa.  St.  316,  32  Atl.  424  (1895).  The  same  conclusion  is 
reached  in  Roberson  v.  Woodfork,  155  Ky.  206,  159  S.  W.  793  (1913),  but  the  court  ap- 
parently was  unaware  that  a  distinction  had  ever  been  taken  between  perjury  and  other 
crimes. 

2^  Rookwood's  Case,  Holt  683,  685  (1696);  United  States  v.  Jones,  2  Wheeler  Crim. 
Cas.  (N.  Y.)  451  (1824);  Baum  v.  Clause,  5  Hill  (N.  Y.)  196  (1843).  It  has  even 
been  held  that  evidence  of  the  pardon  is  not  admissible  as  tending  to  remove  the 
discredit  of  the  conviction.  Martin  v.  Commonwealth,  25  Ky.  L.  Rep.  1928  (1904). 
C/.  2  WiGMORE,  Evidence,  §  11 16. 

^^  In  re  Executive  Communication,  14  Fla.  318  (1872);  Cowan  v.  Prowse,  93  Ky. 
156,  19  S.  W.  407  (1892);  State  V.  Lewis,  in  La.  693,  695,  35  So.  816,  817  (1904); 
Jones  V.  Board,  56  Miss.  766  (1879);  Wood  v.  Fitzgerald,  3  Ore.  568  (1870). 

2^  In  re  Spenser,  5  Sawy.  195,  199  (^878). 

"  4  Wall.  333,  380  (1866). 
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"And  yet  I  do  not  suppose  the  opinion  is  to  be  understood  as  going 
the  length  of  holding  that  while  the  party  is  to  be  deemed  innocent  of  the 
crime  by  reason  of  the  pardon  from  and  after  the  taking  effect  thereof, 
that  it  is  also  to  be  deemed  that  he  never  did  commit  the  crime  or  was 
convicted  of  it.  The  effect  of  the  pardon  is  prospective  and  not  retro- 
spective. It  removes  the  guilt  and  restores  the  party  to  a  state  of  in- 
nocence. But  it  does  not  change  the  past  and  cannot  annihilate  the 
established  fact  that  he  was  guilty  of  the  offence." 

It  may  be  doubted  if  a  court  requested  to  appoint  such  a  person 
a  trustee,  would  feel  sure  that  he  had  even  been  restored  to  "a 
state  of  innocence." 

In  an  Arkansas  case,^^  it  appeared  that  a  probate  judge  had  been 
convicted  of  felony  and  had  appealed;  while  the  appeal  was  pend- 
ing, he  received  a  pardon  which  he  thereupon  pleaded  and  was 
discharged.  It  was  held  on  quo  warranto  proceeding  that  the  unre- 
versed conviction  prevented  him  from  exercising  the  office  of  a 
judge.^^ 

A  Virginia  statute  prescribed  a  five  years'  sentence  on  convic- 
tion for  a  second  time  of  a  minor  offence.  It  was  held  illegal  to 
sentence  for  this  period  one  who  had  been  pardoned  for  the  first 
offence.^^  This  decision  seems  wrong.  The  court  said  that  the 
first  offence  was  in  legal  contemplation  "blotted  out."  But  what 
has  been  said  sufficiently  shows  that  the  law  can  still  see  perfectly 
well,  if  it  is  material,  that  the  pardoned  offence  was  committed. 
The  statutory  pimishment  of  five  years'  imprisonment  was  not  a 
punishment  for  the  first  offence,  nor  partly  for  the  first  and  partly 
for  the  second.  It  was  a  punishment  imposed  by  law  for  the 
second  offence  exclusively;  and  neither  in  law  nor  in  reason  does 
there  seem  any  warrant  for  punishing  more  lightly  the  second 
offence  of  one  whose  first  offence  has  been  pardoned. 

In  several  cases  the  question  has  arisen  of  disbarring  lawyers 
who  had  been  convicted  of  crime  but  pardoned.  The  courts  have 
found  some  difficulty  in  escaping  the  language  of  Ex  parte  Garland,^^ 
and  in  Texas,  it  has  actually  been  held  that  a  pardon  is  a  complete 
defence  to  disbarment  proceedings  based  on  the  pardoned  offence.^^ 

28  State  V.  Carson,  27  Ark.  469  (1872). 

29  See,  to  the  same  effect.  Commonwealth  v.  Fugate,  2  Leigh  (Va.)  724  (1830). 
'°  Edwards  v.  Commonwealth,  78  Va.  39  (1883). 

31  4  Wall.  333,  380  (1866). 

'2  S.cott  V.  State,  6  Tex.  Civ.  App.  343,  25  S.  W.  337  (1894). 
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Indeed,  the  case  of  Ex  parte  Garland  itself  ^  concerned  the  right 
of  a  pardoned  offender  to  practice  law  before  the  Supreme  Court, 
and  though  the  decision  of  the  court  may  be  right,  since  the  only 
groimd  for  supposing  that  complicity  in  the  war  of  the  rebellion 
(the  offence  in  question)  would  involve  disbarment  as  a  consequence, 
was  a  statute  which  imposed  as  a  penalty  disability  to  practice 
before  the  court,  some  of  the  reasoning  of  the  case  would  support 
the  conclusion  which  the  Texas  court  actually  reached. 

The  Maine  court  only  escaped  from  such  an  embarrassing 
conclusion  by  discovering  that  the  defendant  had  been  guilty  of 
another  crime  beside  that  for  which  he  had  been  convicted  and 
pardoned.  He  had  forged  a  deposition  and  had  been  convicted  for 
forgery.  The  court  held  that  pardon  for  this  offence  did  not  excuse 
him  from  his  guilt  in  offering  the  deposition  as  evidence  in  court.^^ 

The  New  York  court,  though  disbarring  the  offender,  was  itself 
guilty  of  the  following  unpardonable  reasoning: 

"The  pardon  does  reach  the  offence  for  which  he  was  convicted,  and 
does  blot  it  out,  so  that  he  may  not  now  be  looked  upon  as  guilty  of  it. 
But  it  cannot  wipe  out  the  act  that  he  did,  which  was  adjudged  an 
offence.    It  was  done,  and  will  remain  a  fact  for  all  time."  ^ 

How  a  man  who  "may  not  now  be  looked  upon  as  guilty  "  of  a 
crime,  nevertheless  did  the  act  which  was  a  crime  and  must  now  be 
disbarred  for  it,  it  is  difficult  to  imagine. 

In  Kentucky,  also,  disbarment  proceedings  were  successful  but 
the  reasoning  of  the  opinion  not  wholly  satisfactory.^^ 

An  interesting  case  to  compare  with  these  is  an  English  decision  ^^ 
which  held  a  pardoned  convict  entitled  to  engage  in  the  business  of 
selling  liquor  at  retail  although  an  Act  of  Parliament  provided  that 
"Every  person  convicted  of  felony  shall  forever  be  disqualified 
from  selling  spirits  by  retail,  and  no  license  to  sell  spirits  by  retail 
shall  be  granted  to  any  person  who  shaU  have  been  so  convicted  as 
aforesaid.  .  .  ."  It  will  be  observed  that  this  statute  in  form  im- 
poses a  disability  to  carry  on  a  certain  business  as  a  penalty  for 

»  4  WaU.  333  (1866). 

^  Penobscot  Bar  v.  Kimball,  64  Me.  140  (1875). 

^  In  the  matter  of  an  Attorney,  86  N.  Y.  563,  569  (1881).  See  also,  In  the  matter 
of  Niles,  48  How.  Prac.  (N.  Y.)  246  (1875);  In  the  matter  of  E.,  65  How.  Prac.  (N.  Y.) 
171  (1879). 

38  Nelson  v.  Commonwealth,  128  Ky.  779,  109  S.  W.  337  (1908). 

^^  Hay  V.  Justices,  24  Q.  B.  Div.  561  (1890). 
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conviction  of  crime,  but  fairly  construed  and  having  in  mind  the 
obvious  purpose  of  the  statute,  there  can  be  no  doubt  that  the 
intent  of  Parliament  was  to  emphasize  the  requirement  of  good 
character  (which  doubtless  existed  apart  from  the  statute)  as  a 
qualification  for  conducting  the  business  of  selling  liquor  at  retail. 
The  decision  warrants  the  conclusion  that  if  a  statute  should  pro- 
vide that  no  one  should  be  admitted  to  the  practice  of  the  law  or  of 
medicine,  or  should  be  elected  a  judge,  who  had  been  convicted  of 
felony,  a  pardon  would  qualify  him.  The  truth  is  that  while  pardon 
dispenses  with  punishment,  it  cannot  change  character,  and  where 
character  is  a  qualification  for  an  office,  a  pardoned  offence  as 
much  as  an  unpardoned  offence  is  evidence  of  a  lack  of  the  necessary 
qualification. 

The  varied  possibilities  of  a  doctrine  which  denies  to  the  law 
the  possibility  of  distinguishing  between  a  pardoned  convict  and 
one  who  has  never  committed  a  crime  are  illustrated  by  an  Ohio 
decision.^^  This  was  a  quo  warranto  proceeding  to  prevent  certain 
persons  from  exercising  the  office  of  police  commissioners  from 
which  they  had  been  removed  by  the  governor,  and  the  question 
was  raised  as  to  the  sufficiency  of  the  causes  for  their  removal 
set  forth  by  the  governor.  One  of  the  causes  was  that  the  commis- 
sioners had  appointed  to  a  position  on  the  police  force  one  Mike 
Mullen  who,  the  Governor  asserted,  was  "a  man  of  notorious  bad 
character;'^  and  Mike  Mullen  had  not  only  been  appointed  but 
subsequently  promoted.  It  appeared  that  Mullen  had  been  con- 
victed of  crime,  but  had  subsequently  been  pardoned.  It  was 
urged  in  defence  of  the  commissioners  that  Mike  Mullen's  guilt 
had  been  "blotted  out"  and  the  offence  obliterated,  and  therefore 
that  it  was  proper  to  appoint  and  promote  him.  This  view  was 
actually  taken  by  a  dissenting  judge.  The  majority  of  the  court, 
however,  did  not  allow  their  common  sense  to  be  unpaired  by 
judicial  dicta^  and  said : 

"Whatever  the  theory  of  the  law  may  be  as  to  the  effect  of  a  pardon,  it 
cannot  work  such  moral  changes  as  to  warrant  the  assertion  that  a 
pardoned  convict  is  just  as  reliable  as  one  who  has  constantly  main- 
tained the  character  of  a  good  citizen."  ^^ 

»8  State  V.  Hawkins,  44  Oh.  St.  98,  5  N.  E.  228  (1886). 

»9  State  V.  Hawkins,  44  Oh.  St.  98,  117,  5  N.  E.  228,  237  (1886).    The  opinion  con- 
tinues: 
"It  is  a  perversion  of  language  to  give  the  views  expressed  by  Judge  Okey  in  Knapp 
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If  one  who  has  paid  a  fine  on  conviction  of  crime  and  is  subse- 
quently pardoned,  is  indeed  an  innocent  man,  or  is  to  be  so  re- 
garded by  the  law,  he  should  have  the  fine  which  he  has  paid 
returned  to  him.  An  early  Georgia  decision  actually  reached  this 
result.^^  But  the  contrary  conclusion  was  reached  in  New  Jersey 
on  elaborate  consideration.^ 

A  similar  question  arose  in  the  Supreme  Court  of  the  United 
States."*^  One  who  had  been  convicted  of  crime  was  granted  a  par- 
don conditional  upon  his  returning  certain  lands  of  which  he  had 
been  charged  with  defrauding  the  government.  Before  returning 
the  lands  he  made  an  agreement  with  the  District  Attorney  that 
he  should  be  reimbursed  for  certain  expenditures  which  he  had 
made  upon  the  land.  If  he  was  to  be  treated  as  an  innocent  man, 
he  certainly  had  a  moral  right  to  have  his  outlay  returned,  and 
imder  the  law  of  Louisiana  (where  the  case  arose)  perhaps  a  legal 
right.  The  Supreme  Court,  however,  indulged  in  no  fictitious 
beHef  in  his  guilt  having  been  blotted  out,  and  refused  to  enforce 
in  his  favor  the  agreement  with  the  District  Attorney. 

A  probable  reason  why  courts  have  been  willing  to  continue  a 

V.  Thomas,  39  Oh.  St.  377,  such  a  construction.  He  never  meant  anything  of  the  kind." 
One  who  reads  Judge  Okey's  remarks  which  are  in  substance  taken  from  Ex  parte  Gar- 
land, 4  Wall.  333,  380  (1866),  will  be  inclined  to  think  that  the  error  is  rather  in  the 
language  of  Judge  Okey  than  in  the  deductions  of  those  who  seek  to  attach  to  it  the 
meaning  that  Mike  Mullen's  character  was  as  good  as  if  he  had  never  committed  an 
offence. 

*°  Floumoy  v.  Attorney-General,  i  Ga.  606  (1846). 

^  Cook  V.  Freeholders  of  Middlesex,  2  Dutch.  (N.  J.)  326,  331,  333  (1857).  "If  par- 
dons were  granted  upon  the  idea  of  the  innocence  of  the  party  pardoned,  there  would 
be  manifest  justice  in  returning  the  fine  not  only,  but  also  in  making  full  indemnity  for 
all  the  injury  sustained  by  reason  of  the  conviction.  And  a  recent  decision  is  based 
upon  the  ground  that  a  pardon  proceeds  upon  the  idea  of  innocence.  The  power,  it  is 
said,  is  given  to  the  executive  to  relieve  against  the  possible  contingency  of  a  wrongful 
conviction.  I  am  not  aware  that  this  idea  of  innocence  has  ever  been  assumed  by  any 
writer  upon  government,  or  law,  or  ethics,  as  the  true  foundation  of  the  pardoning 
power  in  the  state.  No  doubt  a  clear  case  of  innocence  presents  the  strongest  groimd 
for  the  immediate  remission  of  all  the  penalties  of  conviction.  But  that  is  not  in  prac- 
tice the  groimd  upon  which  pardons  are  or  ought  to  be  based,  nor  is  it  the  ground  upon 
which  the  pardoning  power  in  a  government  is  created  and  sustained.  Pardon  implies 
guilt.  If  there  be  no  guilt,  there  is  no  ground  for  forgiveness.  It  is  an  appeal  to  execu- 
tive clemency.  It  is  asked  as  a  matter  of  favor  to  the  guilty.  It  is  granted  not  of 
right  but  of  grace.  A  party  is  acquitted  on  the  ground  of  innocence;  he  is  pardoned 
through  favor.  And  upon  this  very  ground  it  is  that  the  pardoning  power  is  never 
vested  in  a  judge." 

**  Bradford  v.  United  States,  228  U.  S.  446  (1913). 
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mode  of  expression  which  suggests  that  a  pardoned  convict  is  the 
equal  in  character  and  conduct  of  an  innocent  man  is  because  it  has 
seemed  desirable  to  conceal  an  injustice  which  the  criminal  law 
inflicts  upon  an  innocent  man  unjustly  accused  and  convicted. 
Under  the  law  of  England  no  new  trial  was  possible  in  case  of 
felony."*^  The  only  redress,  therefore,  for  an  unjust  conviction  was 
a  pardon.  Of  this  procedure  an  acute  English  critic  (afterwards  a 
judge)  said: 

"However  unsatisfactory  such  a  verdict  may  be,  whatever  facts  may 
be  discovered  after  the  trial,  which  if  known  at  the  trial  would  have 
altered  the  result,  no  means  are  at  present  provided  by  law  by  which  a 
verdict  can  be  reversed.  All  that  can  be  done  in  such  a  case  is  to  apply 
to  the  Queen  through  the  Secretary  of  State  for  the  Home  Department 
for  a  pardon  for  the  person  supposed  to  have  been  wrongly  convicted. 

"This  is  one  of  the  greatest  defects  in  our  whole  system  of  criminal 
procedure.  To  pardon  a  man  on  the  ground  of  his  innocence  is  in  it- 
self, to  say  the  least,  an  exceedingly  clumsy  mode  of  procedure;  but  not 
to  insist  upon  this,  it  cannot  be  denied  that  the  system  places  every  one 
concerned,  and  especially  the  Home  Secretary  and  the  judge  who  tried 
the  case  (who  in  practice  is  always  consulted),  in  a  position  at  once 
painful  and  radically  wrong,  because  they  are  called  upon  to  exercise 
what  really  are  the  highest  judicial  functions  without  any  of  the  condi- 
tions essential  to  the  due  discharge  of  such  functions.  They  cannot  take 
evidence,  they  cannot  hear  arguments,  they  act  in  the  dark,  and  cannot 
explain  the  reasons  of  the  decision  at  which  they  arrive.  The  evil  is 
notorious."  ^ 

This  defect  in  English  procedure  was  corrected  by  the  Act  of  1907 
creating  a  court  of  criminal  appeal,  with  the  widest  powers,  includ- 
ing the  right  to  hear  further  evidence  and  decide  questions  of  fact. 

In  the  United  States  new  trials  are  permitted  without  the  aid  of 
statute,  provided  the  order  is  made  before  the  end  of  the  term;  ^ 
but  only  under  very  exceptional  circumstances  is  there  any  way  by 
which  newly  discovered  evidence  proving  a  prisoner's  innocence  or 
the  unfairness  of  his  trial  can  be  made  available  after  the  term  in 
which  judgment  against  him  was  given  has  expired,  except  by  par- 
don.^^    How  extreme  may  be  the  results  of  the  prevailing  doctrine 

«  Regina  v.  Murphy,  L.  R.  2  P.  C.  535  (1869). 

^  I  Stephen,  History  of  the  Criminal  Law,  p.  312. 

«  Sparf  V.  United  States,  156  U.  S.  51,  175  (1895). 

*«  United  States  v.  Mayer,  235  U.  S.  55  (1914).     An  unpublished  decision  of  Dodge, 
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is  shown  by  the  facts  in  a  recent  Colorado  case.*^  There  the  inno- 
cence of  a  convicted  defendant  had  been  proved  not  only  by  the 
confession  but  by  the  subsequent  conviction  of  the  real  criminal; 
but  because  the  term  had  expired  the  court  refused  to  set  aside  the 
conviction  and  suggested  that  the  only  recourse  left  to  the  defend- 
ant was  to  apply  for  a  pardon. 

As  courts  apparently  do  not  feel  justified  in  adopting  of  their 
own  motion  a  flexible  procedure  permitting  them  to  do  justice 
after  the  close  of  a  term,  statutes  should  be  passed  authorizing 
them  to  set  aside  a  conviction  or  grant  a  new  trial,  at  any  time,  in 
their  discretion,  when  the  facts  warrant  such  relief. 

Although  the  reasons  which  should  justify  a  court  in  reversing  a 
previous  decision  or  ordering  a  new  trial  after  the  expiration  of  the 
term,  are  far  stronger  in  criminal  than  in  civil  cases,  in  fact  by 
statute  or  rules  of  equity  a  considerable  measure  of  relief  is  allowed 
in  civil  cases,  while  in  criminal  cases  the  occasions  are  few  indeed 
where  the  end  of  the  term  in  which  conviction  was  had  is  not  final. 

All  the  arguments  which  justify  giving  relief  in  civil  cases  are  ten 
times  stronger  when  applied  to  criminal  cases.  To  be  deprived,  by 
a  purely  technical  rule,  of  money  or  property  which  justly  belongs 
to  one,  when  this  can  be  proved  and  when  there  has  been  no  fault 
in  not  making  earlier  proof,  is  hard  enough;  but  when  the  stake  is 
life  or  liberty  and  reputation,  it  is  an  intolerable  grievance  to  lose 
when  newly  discovered  evidence  makes  it  clear  that  injustice  has 
been  done.  Moreover,  in  a  criminal  case,  undoing  what  has  been 
done  even  after  a  long  time  works  no  injury  to  others,  in  working 

J.,  rendered  in  the  Massachusetts  District  Court  on  the  remanding  by  the  Circuit 
Court  of  Appeals  of  Trafton  v.  United  States,  147  Fed.  513  (1906);  United  States  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  164  Fed.  324  (1908);  United  States  v.  Rogers,  164 
Fed.  520,  521  (1908);  Howard  v.  State,  58  Ark.  229,  24  S.  W.  8  (1893);  Beard  v. 
State,  81  Ark.  515,  99  S.  W.  837  (1907);  Klink  v.  People,  16  Colo.  467,  27  Pac.  1062 
(1891);  Saleen  ;;.  People,  41  Colo.  317,  92  Pac.  731  (1907);  Dobbs  v.  State,  62  Kan. 
108,  61  Pac.  408  (1900);  Asbell  v.  State,  62  Kan.  209,  61  Pac.  690  (1900);  Hamlin  v. 
State,  67  Kan.  724,  74  Pac.  242  (1903);  Holt  v.  State,  78  Miss.  631,  29  So.  527  (1900); 
Fugate  V.  State,  85  Miss.  94,  37  So.  554  (1904);  State  v.  Williams,  147  Mo.  14,  19,  47 
S.  W.  891  (1898);  Appo  V.  People,  20  N.  Y.  531  (i860);  Leache  v.  State,  22  Tex.  App. 
279,  3  S.  W.  539  (1886);  Kinch  v.  State,  156  S.  W.  649  (Tex.  Cr.  App.)  (1913);  State 
V.  Superior  Court,  15  Wash.  339,  46  Pac.  399  (1896);  State  v.  Armstrong,  41  Wash. 
601,  84  Pac.  584  (1906).  See,  however.  United  States  v.  Williams,  57  Fed.  201  (1893); 
United  States  v.  Radford,  131  Fed.  378  (1904);  Gross  v.  Wood,  117  Md.  362,  83  Atl. 
337  (1912);  Wickel  V.  Mertz,  49  Pa.  Sup.  472  (191 1);  State  v.  David,  14  S.  C.  428  (1880). 
"  Saleen  v.  People,  41  Colo.  317,  92  Pac.  731  (1907). 
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justice  to  the  accused.  There  are  no  bond  fide  purchasers  to  be  con- 
sidered. No  property  rights  will  be  disturbed.  And  while  in  civil 
suits  the  original  winner  will  reluctantly  part  with  his  gains,  and 
may  feel  harshly  treated  in  being  disturbed  after  the  lapse  of  time, 
however  unjust  the  original  decision  may  have  been,  the  govern- 
ment loses  nothing  which  it  should  care  to  keep  in  reversing  an  un- 
just conviction  of  crime,  when  the  injustice  first  appears,  whether 
that  is  early  or  late.  It  is  not  only  the  case  of  an  innocent  man 
who  has  been  convicted  which  makes  desirable  a  statute  enlarg- 
ing the  powers  of  a  criminal  court,  but  the  case  of  a  defendant  whose 
innocence  is  not  clear  and  whose  trial  has  been  imfair.  Newly  dis- 
covered evidence  after  the  end  of  the  term  may  show  a  degree  of 
bias  or  disqualification  on  the  part  of  jurymen  for  instance  which 
should  require  a  new  trial.  In  such  a  case  it  is  unjust  to  treat  the 
conviction  as  final,  and  it  is  unsatisfactory  to  pardon  one  whose 
innocence  is  not  clear.  The  matter  has  been  accurately  stated  by 
the  Supreme  Court  of  Indiana. 

"The  power  to  pardon  does  not  exclude  the  right  to  hear  and 
determine;  both  powers  may  concurrently  exist.  Nor  is  a  pardon 
always  adequate  relief.  An  innocent  man  suffering  from  an  illegal 
sentence,  procured  by  fraud  or  extorted  by  violence,  may  desire  a 
trial  and  an  acquittal  which  shall  remove  from  his  character  the  stain  of 
guilt,  and  this  the  exercise  of  the  pardoning  power  cannot  do.  To  par- 
don is  to  exercise  executive  clemency;  it  is  an  act  of  mercy.  An  acquit- 
tal is  the  vindication  of  a  right,  the  award  of  justice.  Again,  the  executive 
may  not  feel  warranted  in  turning  a  condemned  criminal  loose,  and  as  he 
can  grant  no  new  trial,  this  he  must  do  or  deny  a  pardon.  The  Court  need 
not  discharge,  but  may  put  the  accused  again  to  trial.  We  cannot  be- 
lieve tl^at  the  power  to  pardon  was  meant  to  cover  every  case  of  an  unjust 
conviction,  where  the  accused  had,  without  fault  on  his  part,  not  availed 
himself  of  the  right  of  appeal."  ^^ 

The  fact  that  a  pardon  may  not  infrequently  be  the  only  redress 
which  is  open  to  an  innocent  man  operates  not  only  as  an  injustice 
to  the  innocent,  but,  as  has  been  said,  probably  exerts  a  retroac- 
tive influence  towards  the  continuance  of  the  notion  that  a  pardon 
makes  a  convict  into  a  man  of  good  character.  Thus,  as  a  reason 
for  his  decision  that  in  spite  of  an  Act  of  Parliament  providing 
that  convicts  should  forever  be  disqualified  from  selling  spirits  at 
«  Sanders  v.  State,  85  Ind.  318,  322  (1882). 
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retail,  a  pardoned  convict  might  be  licensed  to  do  so,  Hawkins,  J., 
said: 

"To  treat  it  [the  pardon]  otherwise  would  be  contrary  to  what  cer- 
tainly must  have  been  the  intention  of  the  legislature;  for  I  cannot 
beheve  that  it  was  the  intention  of  the  legislature  that  if  a  man  had  the 
great  misfortune  to  be  wrongly  convicted,  and  was  pardoned  on  the 
ground  that  the  conviction  was  wrong,  the  Queen's  pardon,  although 
absolving  him  from  the  pains  of  imprisonment,  should  nevertheless  leave 
him  to  suffer  the  penal  effect  of  his  conviction  by  being  prevented,  in 
future,  from  following  his  avocation,  notwithstanding  the  rectifica- 
tion of  the  error  which  had  occurred.  It  has  been  argued  that  the 
Queen's  pardon  may  be  granted  for  other  reasons  than  innocence,  —  that 
a  notorious  thief  may  have  received  the  Queen's  pardon  in  consideration 
of  his  having  informed  and  given  evidence  against  his  accomplices. 
I  do  not  know  how  that  may  be.  Perhaps  if  he  had  been  convicted, 
and  suffered  part  of  his  sentence,  and  shewn  contrition,  some  remission 
of  his  sentence  rather  than  a  Queen's  pardon  would  be  granted."  ** 

A  residence  in  South  Carolina  in  recent  years  would  perhaps  con- 
vince one  who  shared  the  views  of  Hawkins,  J.,  that  sometimes  in 
this  coimtry  at  least  pardons  are  granted  for  other  reasons  than 
innocence. 

It  may  be  added  that  Hawkins'  suggestion  is  at  variance  with 
the  views  expressed  in  the  early  books.  A  pardon  ^'aflSirms  the  ver- 
dict and  disaffirms  it  not."  ^^  A  distinction  in  this  respect  was  taken 
between  an  act  of  general  pardon  and  a  pardon  of  a  particular 
offence.  In  the  former  case  there  was  no  presumption  of  guilt,  but 
*'the  procuring  of  a  special  pardon  doth  presuppose,  and  it  is  a 
strong  presumption  that  the  party  is  guilty  of  the  offence."  ^^  In 
a  recent  decision  the  Supreme  Court  of  the  United  States  expressed 
the  same  view  of  the  matter.^^ 

The  doctrine  that  a  pardon  improves  a  man's  character  is  the 

49  Hay  V.  Justices,  24  Q.  B.  D.  561,  567  (1890). 
•     "  Searle  v.  Williams,  Hob.  288,  293  (1618). 

^^  Sir  Henry  Fines'  Case,  Godbolt  414  (1623). 

^2  In  Burdick  v.  United  States,  236  U.  S.  79,90  (i9i5),the  court,  upholding  the  right 
of  one  accused  of  crime  to  refuse  to  accept  a  pardon,  said  (without  italics):  "Cir- 
cumstances may  be  made  to  bring  innocence  under  the  penalties  of  the  law.  If  so 
brought,  escape  by  confession  of  guilt  implied  in  the  acceptance  of  a  pardon  may  be 
rejected,  —  [the  accused]  preferring  to  be  the  victim  of  the  law  rather  than  its  ac- 
knowledged transgressor  —  preferring  death  even  to  such  certain  infamy." 
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more  objectionable  because  of  the  possible  argument  that  a  crim- 
inal who  has  served  the  sentence  imposed  upon  him  has  expiated 
his  crime,  and  is  therefore  in  as  good  a  position  as  if  he  had  been 
pardoned.    Indeed  in  England  a  statute  expressly  so  provides.^^ 

Samuel  WilUston, 
Harvard  Law  School. 

"  See  Leyman  7;.  Latimer,  3  Ex.  D.  15,  17  n.  (1877).  9  Geo.  IV,  c.  32,  §  3  re- 
cites: "Whereas  it  is  expedient  to  prevent  all  doubts  respecting  the  civil  rights  of 
persons  convicted  of  felonies  not  capital,  who  have  undergone  the  punishment  to  which 
they  were  adjudged,"  and  enacts  that  one  who  has  been  "convicted  of  any  felony  not 
punishable  with  death,  and  hath  endured  ...  the  punishment  .  .  .  adjudged  .  .  . 
the  punishment  so  endured  .  .  .  shall  have  the  like  effects  and  consequences  as  a 
pardon  imder  the  great  seal  as  to  the  felony  whereof  the  offender  was  so  convicted." 
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REMOTENESS   OF   GENERAL  POWERS 

A  GENERAL  power  of  appointment  exercisable  only  by  will 
-^  ^  is  void  if  the  person  to  whom  the  power  is  given  was  unborn 
at  the  time  when  the  instnmient  from  which  the  ower  is  de- 
rived took  effect.^  The  reason  is  that  nothing  can  vest  in  any 
one  under  an  exercise  of  the  power  except  upon  an  event  that 
may  happen  beyond  the  limit  allowed  by  the  rule  against  per- 
petuities. The  effect  is  the  same  as  iiF  the  instrument  had  con- 
tained a  gift  to  the  person  himself,  dependent  upon  an  event  that 
could  not  be  ascertained  until  his  death. 

But  it  has  been  said  in  recent  text  books  that  a  general  power 
exercisable  by  deed  or  will  may  be  given  to  the  unborn  child  of  a 
living  person,  and  that  the  power  will  be  valid  although  it  may  not 
be  exercised  until  after  the  legal  period.  This  proposition  was 
stated  in  Farwell  on  Powers  in  1874  in  this  form: 

"A  power  of  appointment  among  children  is  well  executed  by  an  ap- 
pointment to  one  of  them  for  life,  with  power  to  dispose  of  the  capital 
by  deed  or  will,  whether  such  children  were  in  esse  at  the  creation  of  the 
power  or  not;  for  this  in  effect  gives  the  whole  beneficial  interest  to  the 
appointee,  and  does  not  transgress  any  rule  against  perpetuity."  ^ 

Mr.  Marsden  followed  in  1882  with  the  statement  that  a  "general 
power  of  appointment  exercisable  by  deed  or  will  may  be  limited 
to  an  unborn  person,  provided  he  is  to  be  born  within  the  legal 
period,''  ^  and  Mr.  Gray  says  that  a  general  power  given  to  the 
imborn  child  of  a  Hving  person  to  appoint  by  deed  is  not  obnoxious 
to  the  rule  against  perpetuities.^ 

The  only  authority  that  is  cited  in  support  of  this  proposition  is 
Bray  v.  Bree,^  which  was  decided  by  the  House  of  Lords  in  1834. 

1  Morgan  v.  Gronow,  L.  R.  16  Eq.  i,  9-10  (1873);  Wollaston  v.  King,  L.  R.  8  Eq. 
165,  169-170  (1869);  Tredennick  v.  Tredennick,  [1900]  i  Ir.  354,  362. 

2  Farwell,  Powers,  i  ed.,  227,  257;  2  ed.,  292,  322. 

3  Marsden,  Perpetuities,  236,  252. 
^  Gray,  Perpetuities,  §§  477,  524. 

^  8  Bli.  568;  2  CI.  &  F.  453;  s.  c.  nom.  Bray  v.  Hammersley,  3  Sim.  513,  518 
(1830). 
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Mr.  Gray  mentions,  however,  in  the  first  edition  of  his  book,  that  the 
question  of  remoteness  was  not  suggested  in  the  case  either  from 
the  bench  or  at  the  bar.^  Any  authority  that  may  be  derived  from 
the  case  must  therefore  rest  on  the  assumption  that  the  point  was 
involved  in  the  decision  and  must  have  received  the  consideration 
of  the  House  of  Lords.  But  an  examination  of  the  case  will  show 
that  no  such  point  was  involved  in  it.  It  was  not  a  case  in  which 
a  mere  power,  in  the  ordinary  sense  of  the  word,^  was  limited  to 
an  imborn  child,  but  the  entire  beneficial  interest  in  the  prop- 
erty was  given  to  the  child,  who  was  then  a  married  woman,  for 
her  separate  use,  with  the  power  of  disposition  incident  to  the  sep- 
arate estate  of  married  women.  No  question  of  perpetuity  could 
have  arisen  as  to  the  time  of  her  exercising  her  right  to  dispose  of 
her  own  property. 

Her  interest  was  derived  from  her  mother's  marriage  settlement, 
by  which  a  fund  of  £8000  was  settled  upon  trust,  after  the  deaths 
of  the  husband  and  wife,  for  the  children  of  the  marriage  in  such 
shares,  and  with  such  conditions,  restrictions,  and  limitations  for 
their  benefit,  as  the  wife,  if  she  survived  her  husband,  should  by 
deed  or  will  appoint.  The  wife  survived  the  husband,  and,  after 
the  marriage  of  her  daughter,  who  was  the  only  child,  appointed 
by  deed  that  the  trustees  should  stand  possessed  of  the  fund  (sub- 
ject only  to  her  own  life  interest)  as  follows:^ 

"upon  trust  immediately  after  her  decease  ...  to  pay,  assign,  and 
transfer  the  said  trust  monies  and  securities  ...  in  such  manner  and 
form  as  Sarah  Eliza  Bray  [her  daughter]  ...  by  any  deed  or  deeds,  or 
writing  or  writings,  with  or  without  power  of  revocation,  to  be  by  her 
sealed  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  or  testament  ...  to  be  by  her 
signed  and  published  in  the  presence  of  two  or  more  credible  witnesses, 
should  direct  or  appoint;  and  in  default  of  such  direction  or  appoint- 
ment and  in  the  mean  time  until  any  such  direction  or  appointment 
should  be  made  .  .  .  upon  trust  during  the  life  of  the  said  S.  E.  B.  to 
receive  and  pay,  apply,  and  dispose  of  the  interest  and  yearly  income 
of  the  said  trust  monies  and  securities  .  .  .  into  the  proper  hands  of 
her  the  said  S.  E.  B.,  or  otherwise  to  permit  her  to  receive  and  take  the 
same  to  and  for  her  sole  and  separate  use  .  .  .  and  from  and  after  the 

»  Gray,  Perpetxhties,  i  ed.,  §  524. 

'  See  Freme  v.  Clement,  18  Ch.  D.  499,  504  (1881). 

8  8  Bli.  569-570;   3  Sim.  516. 
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decease  of  the  said  S.  E.  B.  should  pay,  transfer,  and  assign  the  said 
trust  monies  and  securities  .  .  .  unto  the  executors  or  administrators 
of  the  said  S.  E.  B.  as  part  of  her  personal  estate." 

The  daughter  by  her  will,  executed  in  the  manner  prescribed  by 
the  deed,  gave  the  fund  to  her  uncle.  Her  husband  claimed  it  as 
her  administrator,  on  the  ground  that  the  power  in  the  marriage 
settlement  was  only  a  power  of  distribution  and  could  not  be  exer- 
cised in  the  event  of  there  being  only  one  child,  or,  if  it  could,  that 
it  did  not  authorize  an  appointment  to  the  daughter  for  her  sepa- 
rate use  or  with  a  power  of  appointment,  and  that  consequently 
the  fund  was  vested  in  the  daughter  absolutely  under  the  settle- 
ment, and  (as  she  was  a  married  woman)  without  any  power  of 
disposition  by  will.^ 

Sir  E.  Sugden,  who  supported  the  appointment,  said  that  its 
effect  was  only  to  give  in  words  what  would  have  been  implied  in 
an  appointment  of  the  whole  fund  to  the  daughter  for  her  separate 
use;^°  and,  if  her  mother  had  simply  given  her  such  an  estate, 
it  would  have  included  the  powers  that  she  had  by  this  more  en- 
larged and  more  formal  disposition,  only  it  would  not  have  been 
necessary  to  have  any  certain  niunber  of  witnesses,  and  all  this 
was  for  her  benefit.^^  It  was  not  suggested  that  any  other  effect 
should  be  given  to  the  appointment,  and  the  whole  contest  was 
whether  it  was  authorized  by  the  settlement.  Lord  Brougham 
said  that  the  question  raised  was  twofold,  and  that  the  principal 
question,  and  the  only  one  incumbered  with  the  least  doubt,  was 
whether  the  power  was  a  power  of  appointing,  in  the  event  which 

9  8  Bli.  579-580,  587-588;   2  CI.  &  F.  458,  459- 

1°  The  daughter's  life  interest  was  expressed  to  be  for  her  separate  use,  and  the 
ultimate  trust  for  her  executors  or  administrators  was  a  gift  to  the  daughter  herself, 
as  they  would  take  it  as  a  part  of  her  estate.  Attorney-General  v.  Malkin,  2  Ph.  64, 
66,  68  (1846);  Webb  v.  Sadler,  L.  R.  8  Ch.  419,  427  (1873).  This  was  an  abso- 
lute gift  of  the  fund  to  the  daughter,  which  vested  in  her  mother's  lifetime  upon  the 
execution  of  the  deed  of  appointment.  The  trust  for  her  separate  use  for  life  gave 
her  power  to  dispose  of  her  life  interest,  but  not  of  her  reversionary  interest.  Hanchett 
V.  Briscoe,  22  Beav.  496,  502-504  (1856);  Whittle  v.  Henning,  2  Ph.  731,  734  (1848). 
And  the  power  to  dispose  of  the  fund  by  deed  or  will  put  her  in  the  same  position  as  to 
the  whole  fund  as  if  it  had  been  limited  to  her  for  her  separate  use.  London  Char- 
tered Bank  v.  Lempriere,  L.  R.  4  P.  C.  572,  595  (1873). 

"  8  Bli.  594-596,  606.  This  part  of  the  argument  is  not  reported  in  2  CI.  &  F. 
459-460.  The  opposing  counsel  were  Sir  C.  Pepys  (then  Solicitor-General,  and  eighteen 
months  afterwards  Lord  Chancellor  as  Lord  Cottenham)  and  also  Mr.  Preston  and 
Mr.  W.  Russell. 
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occurred,  to  one  child,  or  only  a  power  of  distribution,  and  the 
other,  on  which  he  had  no  doubt,  was  whether  the  power  was 
well  executed.^2  Both  questions  were  decided  against  the  husband. 
As  an  absolute  interest  in  the  whole  fund  was  thus  vested  in  the 
daughter  in  her  mother's  lifetime,  with  all  the  incidents  to  which 
it  would  have  been  subject  if  the  daughter  had  not  been  married,^^ 
the  case  did  not  involve  the  question  of  remoteness  that  would 
have  arisen  if  the  appointment  had  been  to  the  daughter  for  hfe 
for  her  separate  use,  with  a  general  power  of  appointing  the  fund 
by  deed  or  will,  and,  in  default  of  appointment,  the  fund  had 
been  limited  to  other  persons." 

Lord  St.  Leonards  in  his  books  refers  to  this  case  only  as  show- 
ing a  form  of  appointment  that  may  be  made  under  a  power  to 
appoint  among  children  with  restrictions  and  limitations  for  their 
benefit.^^  He  does  not  anywhere  suggest  that  a  general  power  of 
appointment  could  have  been  given  to  the  daughter  without  the 
ultimate  limitation  to  her  executors  or  administrators.  He  does 
however  intimate  the  contrary,  in  discussing  another  subject,  by  the 
reasons  he  gives  for  his  opinion  that,  when  a  person  has  a  power  to 
appoint  to  whomsoever  he  pleases,  he  may  in  point  of  perpetuity 
create  the  same  estates  as  he  might  if  he  were  the  absolute  owner. 
He  takes  the  case  of  an  owner  of  an  estate  in  fee  simple  limiting  the 
land  to  the  use  of  such  persons  and  for  such  estates  as  he  himself 
should  appoint,  and  in  the  mean  time  to  the  use  of  another  person 
in  fee,  and  says  that,  as  regards  the  person  who  takes  \mtil  ap- 
pointment, no  perpetuity  is  created  beyond  the  life  of  the  donee  of 
the  power,  and  when  the  power  is  executed,  it  is  immaterial  to 
him  what  estates  are  created,  for,  in  whatever  manner  the  fee  is 
disposed  of,  his  estate  is  defeated. ^^    The  donee  in  this  example  is 

12  8  Bli.  614-615,  618,  619;   2  CI.  &  F.  462-463,  467- 

13  Tullett  V.  Armstrong,  i  Beav.  i,  21-22  (1838);  London  Chartered  Bank  v.  Lem- 
priere,  L.  R.  4  P.  C.  572,  591  (1873). 

"  The  case  was  followed  in  Fry  v.  Capper,  Kay  163,  170  (1853),  and  In  re  Teague's 
Settlement,  L.  R,  10  Eq.  564  (1870),  where  there  were  similar  limitations  with  hke 
ultimate  gifts.  In  In  re  Meredith's  Trusts,  3  Ch.  D.  757,  760  (1876),  where  there 
was  an  appointment  under  a  marriage  settlement  for  a  daughter  for  life,  and  after  her 
death  for  such  persons  as  she  should  appoint  by  deed  or  will,  and  in  default  of  ap- 
pointment for  her  children,  the  vahdity  of  the  daughter's  power  was  questioned,  but 
was  afterwards  admitted,  and  there  was  no  decision  on  the  point. 

"  SuGDEN,  Property,  490-491;  Sugden,  Powers,  8  ed.,  416,  683. 

"  Sugden,  Powers,  394-396. 
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a  person  living  at  the  creation  of  the  power,  and  the  intimation  is 
plain  that,  if  the  power  of  defeating  the  estate  had  not  been  con- 
fined to  the  legal  period  of  time  from  the  creation  of  the  power,  it 
would  not  have  been  valid. 

The  proposition  that  a  power  can  be  given  to  a  person  to  dis- 
pose of  property  otherwise  vested  in  other  persons  at  a  time  more 
than  twenty-one  years  beyond  the  duration  of  lives  in  being  at  the 
creation  of  the  power  is  thus  without  the  supposed  sanction  of  the 
House  of  Lords.  The  case  of  London  &•  South  Western  Ry,  Co.  v. 
Gomm  ^^  is  a  direct  authority  that  such  a  power  would  not  be  valid. 
There,  in  a  conveyance  by  an  incorporated  company,  the  grantee 
had  covenanted  that  he,  his  heirs  and  assigns,  at  any  time  thereafter, 
upon  a  six  months'  notice  in  writing  from  the  company  and  upon 
receiving  from  them  £ioo,  would  execute  a  reconveyance  of  the 
land.  The  company  claimed  specific  performance  of  this  covenant 
against  a  person  who  had  purchased  the  land  from  the  heir  of  the 
grantee  with  notice  of  the  covenant,  and  it  was  held  that,  as  the 
covenant  gave  an  interest  in  the  land  and  was  unlimited  in  point 
of  time,  it  clearly  was  bad  as  extending  beyond  the  period  allowed 
by  the  rule  as  to  remoteness,  and  could  not  be  enforced  against  the 
purchaser.  It  was  said  by  Jessel,  M.  R.,  that  the  right  to  call  for  a 
conveyance  was  an  equitable  interest  in  the  land;  that  the  person 
exercising  the  option  had  to  do  two  things,  he  had  to  give  notice 
of  his  intention  and  to  pay  the  purchase  money;  and  as  regards 
remoteness  there  was  no  distinction  between  one  kind  of  equitable 
interest  and  another;  in  all  cases  they  must  take  effect  against  the 
owner  of  the  land  within  a  prescribed  period.  It  seemed  to  him  im- 
possible to  suggest  any  real  distinction  between  the  case  of  a  limita- 
tion to  A.  in  fee,  with  a  proviso  that,  whenever  a  notice  in  writing 
is  sent  and  £ioo  paid  by  B.  or  his  heirs  to  A.  or  his  heirs,  the  estate 
shaU  vest  in  B.  and  his  heirs,  and  a  contract  that,  whenever  such 
notice  is  given  and  such  payment  made,  A.  shall  convey  to  B.  and 
his  heirs.  There  was  in  each  case  the  same  fetter  on  the  estate  and 
on  the  owners  of  the  estate  for  all  time.  Sir  J.  Hannen  cited 
the  passage  from  Sanders,^^  "a  perpetuity  may  be  defined  to  be  a 
future  limitation,  restraining  the  owner  of  the  estate  from  aliening 

"  20  Ch.  D.  562,  580-582,  586  (1882).    See  also  Winsor  v.  Mills,  157  Mass.  362, 
366,  32  N.  E.  352,  353  (1892). 
"  Sanders,  Uses  &  Trusts,  5  ed.,  204. 
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the  fee-simple  of  the  property  discharged  of  such  future  use  or 
estate,  before  the  event  is  determined,"  and  added  that  "this 
covenant  plainly  would  restrain  the  future  owner  from  ahening 
the  estate  to  anybody  he  pleases." 

The  same  rule  is  appHcable  when  property  is  limited  under  a 
marriage  settlement  upon  trust  for  such  persons  as  a  child  of  the 
marriage  shall  appoint  by  deed  or  will,  and  meanwhile  and  in 
default  of  appointment  upon  trust  for  the  child  for  life.  Until  an 
appointment  is  made,  the  property  will  vest  in  the  child  for  life 
and  after  his  death  in  the  persons  entitled  under  the  settlement 
in  default  of  appointment.  It  is  in  effect  limited  to  the  child  for 
life  and  after  his  death  to  certain  specified  persons,  with  a  proviso 
that,  when  the  child  gives  notice  (by  deed  or  will)  of  his  desire  that 
it  shall  go  to  other  persons,  then  it  shall  go  to  them  accordingly. 
The  right  and  control  of  the  child  is  dependent  upon  his  giving 
the  notice  or  making  the  appointment.  As  this  may  be  done  at 
any  time  during  his  life,  it  is  plain  that  nothing  could  vest  in  him 
or  in  any  one  by  an  exercise  of  the  power  until  a  time  that  might 
be  long  after  the  legal  limit.  In  the  mean  time  the  persons  entitled 
in  default  of  appointment  would  be  restrained  from  aliening  the 
property  discharged  from  the  possible  future  use.  The  property 
would  thus  be  tied  up  during  all  that  interval  in  the  mode  which 
Mr.  Gray  says  that  it  was  the  purpose  of  the  rule  against  perpetui- 
ties to  prevent.^^  It  would  be  tied  up,  until  the  exercise  of  the 
general  power,  in  the  same  manner  and  to  the  same  extent  as  it 
would  be  tied  up  by  a  special  power  to  appoint  by  deed  or  will 
among  particular  objects,  and  such  a  special  power  is  void  if 
by  its  terms  it  may  be  exercised  at  a  time  beyond  the  legal 
period. 2° 

A  reason  that  has  been  given  for  treating  a  general  power  to  ap- 
point by  deed  or  will  as  valid,  although  it  be  given  to  a  person  not 
born  when  the  power  was  created,  is  that  it  gives  him  in  effect  the 
whole  beneficial  interest,  or  makes  him  practically  the  owner.^^ 
But  whatever  interest  it  gives  him  is  dependent  upon  his  exercising 

1^  Gray,  Perpetuities,  §  268. 

20  In  re  De  Sommery,  [1912]  2  Ch.  622,  630;  KenilKly  v.  Kennedy,  [1914]  A.  C. 
215,  220;  Marsden,  Perpetxhties,  239;  Gray,  Pbrpetuities,  §§  473,  474;  30 
L.  Quart.  Rev.  72  (Jan.,  1914).  / 

21  Farwell,  Powers,  2  ed.,  292,  322,  supra,  p.  664;  Gray,  PERPEXtnxiES,  §  477, 
appx.,  3  ed.,  §§  950,  962.  \ 
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the  power.  A  general  power  to  appoint  only  by  will  also  gives 
the  donee  an  interest  in  the  same  sense.  This  is  shown  by  Phipson 
V.  Turner, ^'^  in  which  it  was  held  that,  under  a  power  to  appoint 
among  children,  an  interest  for  life  might  be  given  to  a  daughter 
for  her  separate  use,  with  a  general  power  of  appointment  by  will, 
for  this  was,  **in  fact,  giving  her  an  interest,  though  it  is  a  more 
limited  mode  of  giving  her  the  property,"  and  "during  her  own 
life  she  had  an  interest  in  the  fund  for  her  separate  use,  and  she  also 
had  in  herself  that  testamentary  power  which  she  might  have  exer- 
cised in  the  same  manner  as  if  she  had  been  plenary  owner  of  the 
fimd  in  question."  This  was  approved  in  Slark  v.  Dakyns,^  in 
which  the  circumstances  were  similar.  In  these  cases,  however,  the 
daughter,  to  whom  the  power  to  appoint  by  will  was  given,  was 
born  in  the  lifetime  of  the  testator  from  whose  will  the  power  was 
derived.  But  in  Morgan  v.  Gronow,^  where  a  like  power  of  appoint- 
ment by  will  had  been  given  imder  a  marriage  settlement  to  a 
daughter  of  the  marriage.  Lord  Selborne  held  that  the  power  was 
invalid,  "inasmuch  as  nothing  could  vest  in  her,  or  her  representa- 
tive, or  in  any  one  else,  under  an  exercise  of  the  power,  except  at 
a  time  which  might  be  beyond  the  limits  allowed  by  the  rule  as  to 
perpetuities."  And  he  added,  "It  is  the  same  as  if  there  had  been 
a  gift  to  her  for  her  own  benefit  dependent  upon  a  condition  that 
could  only  be  ascertained  at  the  moment  of  her  death,  which  would 
clearly  be  beyond  the  permitted  limit  of  time."  So,  if  the  power 
authorized  an  appointment  by  deed  or  will,  nothing  coidd  vest 
in  her  or  any  one  else  imder  an  exercise  of  the  power  except  at 
a  time  which  might  be  beyond  the  legal  limit,  for  she  would 
have  her  whole  life  in  which  she  might  exercise  the  power,  and 
the  time  of  her  doing  so  would  be  as  imcertain  as  that  of  death 
itself. 

In  Gomm^s  Case,^^  the  right  to  call  for  a  conveyance  which  gave 
the  railway  company  an  equitable  interest  in  the  land  was  held  to 
be  void  for  remoteness,  because  it  might  have  been  exercised  at 
any  time  during  the  company's  existence.  The  vesting  of  any 
interest  under  an  exercise  of  a  power  to  appoint  by  deed  or  will 

22  9  Sim.  227,  245,  250-251  (1838). 

23  L.  R.  10  Ch.  35,  40  (1874). 

24  L.  R.  16  Eq.  I,  9-10  (1873);  approving  WoUaston  v.  King,  L.  R.  8  Eq.  165, 
169-170  (1869). 

2fi  20  Ch."  D.  562  (1882),  supra,  p.  668. 
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depends  in  like  manner  upon  the  doing  of  the  act  prescribed  in  the 
power.  As  Mr.  Gray  expresses  it,  ^'the  vesting  of  an  interest  ap- 
pointed under  a  power  is  subject  to  the  condition  precedent  of  the 
power  being  exercised;  if  the  power  can  be  exercised  beyond  the 
required  limits,  the  condition  precedent  may  be  fulfilled  beyond 
the  limits,  and  therefore  the  interest  appointed  under  the  power 
will  be  too  remote."  Afterwards,  in  speaking  of  the  estates  that 
may  be  appointed  under  a  power  exercisable  by  deed,  he  says  that 
whether  the  power  is  given  to  an  unborn  or  to  a  Hving  person, 
"such  a  power  is  not  really  a  power  at  all,  but  is  a  direct  limitation 
in  fee."  ^^  This  cannot  mean,  however,  that  the  power  gives  an 
estate  in  fee  unless  it  is  exercised,  and  if  the  vesting  of  the  estate 
is  dependent  on  the  exercise  of  the  power,  it  is  difficult  to  under- 
stand how  such  a  power  can  be  given  to  an  unborn  person  unless 
he  is  in  some  way  restricted  to  the  legal  period  in  exercising  it. 

In  Davidson's  Conveyancing ^^  it  is  said,  in  a  note,  that  "the 
writer  conceives  that  until  Wollaston  v.  King^^  was  decided,  the 
appointment  there  in  question  would  have  been  considered  by 
the  profession  to  be  within  the  authority  of  the  prior  cases,  and  to 
be  protected  by  the  principle  on  which  those  cases  were  founded, 
namely,  that  the  general  power  of  appointment  (whether  exercis- 
able by  deed  or  will,  or  by  will  only)  is  in  substance  part  of  the 
interest  limited  to  the  object  of  the  special  power."  It  was  right 
to  consider  the  general  power  as  part  of  the  interest  limited  to  the 
object  of  the  special  power,  where  it  was  given  to  a  living  person, 
as  in  Phipson  v.  Turner P  and  must  therefore  be  exercised,  if  at 
all,  within  the  legal  limit.  But  it  must  have  been  overlooked  that 
nothing  would  come  of  the  interest  unless  the  power  were  exercised, 
and  that,  if  it  were  given  to  an  imborn  person,  nothing  could  vest 
in  any  one  under  an  exercise  of  the  power  until  a  time  that  might 
be  beyond  the  legal  limit.  When  it  was  decided 'in  Wollaston  v. 
King  and  Morgan  v.  Gronow^^  that  a  general  power  of  appoint- 
ment by  will  was  void  in  such  circumstances  for  that  reason,  it 
ought  to  have  been  recognized  that  a  general  power  of  appoint- 


28  Gray,  Perpetxhties,  3  ed.,  appx.  §§  959,  962;  cf.  §  950. 

27  3  Davidson,  Conveyancing,  3  ed.,  157. 

28  L.  R.  8  Eq.  165,  169-170  (1869). 

29  9  Sim.  227,  24s,  250-251  (1838). 

30  L.  R.  16  Eq.  I,  9-10  (1873). 
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ment  by  deed  or  will  would  also  be  void  in  the  like  circumstances 
for  the  same  reason.^^ 

/.  L,  Thorndike. 

Boston,  Mass. 

3^  In  a  recent  Canadian  case,  Re  Phillips,  28  Ont.  L.  Rep.  94  (1913),  a  strange  con- 
fusion was  made  in  the  application  of  the  rule  laid  down  in  Wollaston  v.  King  and 
Morgan  v.  Gronow.  The  testator,  who  died  in  1910,  gave  his  residuary  estate  in  trust 
for  his  wife  during  her  life  or  until  her  second  marriage,  and,  after  her  death  or  marriage, 
in  trust  for  his  children  then  alive  in  equal  shares,  the  issue  of  any  then  deceased  child 
standing  in  its  parent's  place,  with  directions  to  pay  to  each  of  them  the  income  of 
his  or  her  share,  and  on  the  death  of  each  to  pay  over  his  or  her  share  as  such  child  or 
grandchild  should  by  will  appoint,  and  in  default  of  appointment  to  the  persons  entitled 
to  his  or  her  personal  estate  by  statute  in  case  of  intestacy.  He  left  surviving  him  a 
wife  and  seven  children,  all  of  whom  seem  to  have  been  still  aUve.  It  is  plain  that,  if 
a  grandchild  bom  after  the  testator's  death  should  become  entitled  to  a  share,  the  limi- 
tation of  his  share  to  objects  to  be  ascertained  by  his  will  or  otherwise  at  his  death 
would  be  too  remote,  and  accordingly  the  power  would  be  void  as  to  such  grandchild, 
and  the  judge  so  held,  quoting  (p.  97)  the  passage  in  Halsbury's  Laws  of  England,  vol. 
22,  p.  355.  But  he  went  on  to  say  that  the  opposite  view  was  taken  in  Farwell  on 
Powers,  2  ed.,  287,  although  in  fact  that  book  expresses  exactly  the  same  view  (at  p. 
292)  as  the  quotation  from  Lord  Halsbury's  book,  and  the  passage  at  p.  287  relates  to 
an  entirely  different  subject,  viz.,  the  time  from  which  the  legal  period  nms  in  the 
case  of  an  appointment  imder  a  general  power  to  appoint  by  will,  where  the  power  is 
valid.  He  also  thought  he  struck  "a  discordant  note"  in  Rous  v.  Jackson,  29  Ch.  D. 
521  (1885)  and  In  re  Flower,  55  L.  J.  Ch.  200  (1885),  but  those  cases  also  relate  only 
to  this  latter  question,  and  Lord  Halsbury's  book  at  p.  356  states  the  law  exactly  in 
accordance  with  them  and  with  Farwell  on  Powers.  It  is  clear,  however,  that,  although 
the  power  of  appointment  would  be  invalid  in  the  case  of  an  afterbom  grandchild, 
this  did  not  affect  its  validity  as  to  the  shares  of  any  of  the  children  or  of  grandchildren 
living  at  the  testator's  death,  for  all  the  shares  will  be  ascertained  at  the  wife's  death, 
or  marriage,  and  the  power  applies  to  each  of  them  separately,  according  to  all  the  cases 
from  GrijQ&th  v.  Pownall,  13  Sim.  393  (1843),  to  In  re  Russell,  [1895]  2  Ch.  698.  The 
law  is  stated  in  Lord  Halsbury's  book  at  p.  346,  and  is  the  same  here  (Hills  z».  Simonds, 
125  Mass.  536  (^878);  Dorr  v.  Lovering,  147  Mass.  530,  18  N.  E.  412  (1888).  But 
the  judge  somehow  got  the  impression  from  In  re  Bence,  [1891]  3  Ch.  242,  that  the 
clause  containing  the  power  could  not  be  split  up,  and  accordingly  held  that  the  power 
and  the  alternative  limitation  were  entirely  void,  and  that  the  shares  of  the  children 
and  grandchildren  must  go  to  them  absolutely  under  the  original  gift. 
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THE   EFFECT  OF    WAR   ON  THE    OPERATION    OF 
STATUTES   OF  LIMITATION 

"^T^HE  Effect  of  War  on  the  Running  of  the  Statute  of  Limita- 
•^  tions'^  might  be  deemed  a  proper  topic  of  international  law 
or  of  municipal  law.  It  deals  with  the  effect  of  war,  an  international 
relation,  upon  the  operation  of  a  municipal  statute.  Like  many 
matters  treated  by  writers  on  international  law  it  combines  inter- 
national and  municipal  law,  and  the  rules  controUing  are  constantly 
spoken  of  as  rules  of  each.  The  decisions,  as  will  be  seen,  involve 
questions  of  tort,  contract,  and  property  right. 

The  English  courts  have  ruled,  as  Sir  Robert  Phillimore.  states,^ 
"that  the  Statute  of  Limitations  (21  Jac.  I.,  c.  16,  §  7)  is  no 
bar  to  a  party,  whether  he  be  a  subject  of  the  realm  or  a  foreigner, 
who  was  not  in  England  at  the  time  the  cause  of  action  occurred, 
and  who  continues  resident  abroad."  This  rule  has  perhaps  tended 
to  prevent  the  question  of  the  effect  of  foreign  war  on  the  running 
of  the  Statute  of  Limitations  being  litigated  in  the  courts  of  Eng- 
land, but  not  as  concerned  her  civil  wars. 

Thus  in  Hall  v.  Wybourn^  the  court  says  (of  the  Statute  of 
Limitations) : 

"In  one  Bynton's  case,  it  was  held  by  Bridgman,  C.  J.,  that  though 
the  courts  of  justice  were  shut  up  so  as  no  original  could  be  filed,  yet  this 
statute  would  bar  the  action  because  the  statute  is  general,  and  must 
work  upon  all  cases  which  are  not  exempted  by  the  exception." 

And  in  Prideaux  v.  Webber  ^  the  defendant  pleaded  the  Statute  of 
Limitations  to  an  action  of  trespass  for  assault  and  battery  and 
imprisonment.  The  plaintiff  replying  "that  certain  rebels  had 
usurped  the  government  and  that  none  of  the  King's  Courts  were 
open,"  it  was  adjudged  for  the  defendant.  "And  the  reason  they 
gave  that  the  Statute  of  Limitations  was  a  good  bar,  (be  it  so,  as 
it  was  pleaded,  that  the  Courts  were  not  open)  was,  because  there 

1  4  Commentaries  on  International  Law,  p.  723. 

2  2  Salk.  420  (1689).  '  I  Levinz  31  (1661). 
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is  not  any  exception  in  the  act  of  such  a  case."    This  case  is  one 
sounding  in  tort. 

In  Lee  v.  Rogers,^  the  court  says: 

"And  in  Hillary  term  the  15th  of  Car.  II,  in  the  Common  Pleas,  be- 
jtween  Sir  George  Bremion  and  Sir  John  Evelyn,  on  a  promise  made  in 
1646,  the  defendant  pleaded  the  Statute  of  Limitations;  to  which  the 
plaintiff  replied,  that  the  defendant  was  a  member  of  the  House  of  Com- 
mons till  1648,  and  that  then  the  government  was  usurped,  and  no  courts 
erect;  and  that  he  brought  his  action  as  soon  as  the  courts  were  erected 
by  the  King's  restoration.  And  on  demurrer  it  was  adjudged,  (as  I 
heard)  .  .  .  Thirdly,  That  privilege  of  Parliament,  nor  the  courts  not 
being  open,  are  not  any  excuse  against  the  Statute  of  Limitations  not 
being  excepted  out  of  the  Statute." 

Here  the  rule  is  decided  as  to  an  action  on  contract. 

The  stop  to  the  running  of  the  statute  in  these  cases,  which  was 
claimed  but  denied,  is  due  to  the  fact  that  the  courts  were  closed, 
not  to  the  fact  that  parties  were  divided  by  the  line  of  war. 

The  whole  subject  was  reviewed  and  the  doctrine  that  the  run- 
ning of  the  statute  was  not  hindered  by  a  state  of  war  was  affirmed 
in  Beckford  v.  Wade}  Sir  William  Grant,  M.  R.,  there  discussing 
the  subject,  says  (p.  93) : 

"A  very  strong  case  is  put,  that  of  the  Courts  of  Justice  being  shut 
up  in  time  of  war,  so  that  no  original  could  be  sued  out;  and  yet  it  has 
been  given  as  the  opinion  of  learned  Judges,  that  even  in  that  case  the 
Statute  would  continue  to  rim.  In  the  case  of  Hall  v.  Wybourn  (2  Salk. 
420)  and  Aubry  v.  Fortesque  (10  Mod.  206)  it  is  stated  to  have  been 
held  by  Bridgman,  Chief  Justice,  that  though  the  Courts  of  Justice  were 
shut  up,  so  as  no  original  could  be  filed,  yet  this  statute  would  bar  the 
action;  because  the  statute  is  general  and  must  work  upon  all  cases, 
which  are  not  exempt  by  the  exception;  and  in  loth  Modern  this  resolu- 
tion is  said  to  have  been  often  approved  by  Lord  Chief  Justice  Holt."® 

*  I  Levinz  iii  (1663). 

^  17  Ves.  Jr.  87  (1810). 

^  In  the  modem  case  of  Musurus  Bey  v.  Gadban,  [1894]  2  Q.  B.  352,  the  Court  of 
Appeal  held  that  the  Statute  of  Limitations  did  not  run  in  favor  of  His  Excellency 
Musurus  Pacha,  Turkish  Ambassador,  while  he  was  accredited  as  such  to  the  sov- 
ereign of  Great  Britain,  or  during  such  reasonable  time  thereafter  as  he  was  detained 
by  closing  his  business  and  preparing  to  leave  England.  In  this  case  the  narrower  rule 
of  the  older  cases,  that  no  exception  can  be  introduced  into  the  statute  except  as 
therein  stated,  however  reasonable,  seems  not  to  have  controlled. 
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This  passage  is  by  way  of  argument  and  dictum. 

In  the  United  States  the  matter  seems  to  have  been  much  more 
extensively  considered  and  adjudicated  than  in  Great  Britain,  both 
as  to  the  effect  of  the  closing  of  the  courts  during  war  and  the  effect 
of  the  separation  of  the  parties  by  the  line  of  war. 

To  begin  with  the  earliest  case  observed,  in v.  Lewis^^  the 

United  States  Circuit  Court  in  1805  decided  that  the  Statute  of 
Limitations  was  suspended  during  the  continuance  of  the  war  as  to 
aHen  enemies  disqualified  to  sue  in  our  courts.  This  rule  is  applied 
to  a  British  adherent.  No  reference  is  made  to  our  treaty  with 
Great  Britain,  which  might  well  have  governed  the  case.  This  seems 
the  beginning  of  a  rule  differing  from  that  of  the  English  courts. 

Shortly  after  the  war  of  181 2  between  Great  Britain  and  the 
United  States  the  question  came  before  the  Constitutional  Court 
of  South  Carolina,  in  Wall  v.  Rohson.^  This  was  a  case  of  summary 
process  on  a  bill  drawn  by  Nesbit  in  favor  of  Robson  (the  plaintiff), 
a  British  subject,  on  Wall,  an  American  citizen,  residing  in  Charles- 
ton and  accepted  by  him.  The  bill  was  dated  March  2,  18 12,  pay- 
able at  thirty  days  on  sight,  accepted  on  the  25  th  of  April  following, 
and  protested  for  non-payment  May  28,  181 2.  On  June  18,  181 2, 
war  was  declared  by  the  United  States  against  Great  Britain  and 
continued  two  years,  six  months,  and  six  days.  If  this  period  were 
excluded,  the  Statute  of  Limitations  had  not  run.  The  trial  judge 
held  it  should  be  so  excluded.  This  was  affirmed  by  the  Consti- 
tutional Court  of  South  Carolina  in  an  extended  opinion  by  Mr. 
Justice  Bay.  He  shows  that  war  does  not  deprive  an  individual  in 
an  enemy's  country  of  his  rights,  but  merely  suspends  them.  That 
there  is  no  default  on  the  part  of  creditors  who  cannot  enforce  a 
claim  in  case  of  war,  and  that  law  will  not  penalize  such  enforced 
delay.  It  will  be  observed  that  this  was  an  action  on  a  contract. 
This  case  seems  to  announce  fuUy  the  rule  that  has  been  ever  since 
generally  adhered  to  in  the  United  States.  It  turned,  however,  on 
the  separation  of  the  parties  by  the  line  of  war  and  the  inability  of 
an  alien  enemy  to  sue,  not  on  the  closing  of  the  courts. 

Many  cases  involving  the  principle  arose,  as  was  to  be  expected, 
at  the  close  of  the  war  with  the  Southern  Confederacy.  The  people 
of  the  United  States  had  been  divided  by  a  great  civil  war  lasting 

'  I  Brunner,  Col.  Cas.  27,  15  Fed.  Cas.,  No.  8,315  (1805). 
8  2  N.  &  McC.  (S.  C.)  498  (1820). 
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for  years,  severing  many  millions  of  coimtrymen  between  whom  the 
most  extended  and  intimate  commercial  relations  existed.  Inter- 
course across  the  line  of  war  was  forbidden  and  became  penal. 
The  federal  courts  were  closed  in  Confederate  territory.  Rules 
derived  from  each  of  these  circimistances  were  invoked  to  prevent 
the  running  of  the  Statute  of  Limitations  and  the  accrual  of  inter- 
est upon  obligations  whose  performance  was  thus  frustrated  by  no 
faiilt  of  the  parties  thereto.  The  writer  contributed  to  the  Law 
Quarterly  Review  of  London  for  July,  1909,  an  article  of  nineteen 
pages,  in  which  it  is  believed  to  have  been  shown  that  the  rule  was 
overwhelmingly  settled  in  the  United  States  that  interest  did  not 
run  during  such  period  as  the  parties  to  an  obligation  were  separated 
by  the  line  of  war.  The  United  States  cases  seem  to  be  equally  ex- 
plicit to  Hke  effect  that  the  Statute  of  Limitations  ceases  to  run 
when  the  parties  to  an  obligation  are  separated  by  the  line  of  war, 
or  when  the  courts  to  which  they  must  apply  are  unable  to  sit  in 
consequence  of  war. 

In  Jackson  Ins.  Co.  v.  Stewart  ^  the  action  was  on  a  bill  of  ex- 
change drawn  in  Tennessee  in  1861  on  a  drawee  in  Maryland.  It 
was  held  that  the  Statute  of  Limitations  did  not  nm  during  the 
period  in  which  war  was  flagrant  between  the  states  mentioned. 
Speaking  of  the  suspension  of  the  right  to  sue,  the  court  says 
(p.  312): 

"This  suspension,  being  by  the  exercise  of  the  paramount  authority 
of  the  government,  cannot  be  held  to  work  a  forfeiture  of  the  plaintiff's 
cause  of  action,  but  his  right  to  sue,  suspended  by  the  war,  revived  when 
it  ceased.'* 

The  opinion  cites  no  authorities. 

Perhaps  the  most  complete  and  authoritative  case  in  the  United 
States  upon  the  subject  is  Hanger  v.  Abbott.^^  Abbott  of  New 
Hampshire  sued  Hanger  of  Arkansas  in  assumpsit.  The  question 
was  whether  the  time  while  the  courts  of  Arkansas  were  closed  by 
the  rebellion  was  to  be  excluded  in  computing  the  time  fixed  for 
limitation  of  action  by  the  Arkansas  statute,  there  being  no  excep- 
tion or  exemption  stated  in  the  statute.  Mr.  Justice  Clifford  gave 
the  opinion  of  the  court. 

'  I  Hughes  310,  13  Fed.  Cas.,  No.  7,152  (1866). 
"  6  Wall.  (U.  S.)  532;  Scott's  Cases  on  International  Law,  p.  500  (1867). 
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His  reasoning  is  that  debts  existing  prior  to  war  (between  ene- 
mies) are  not  annulled,  but  the  remedy  merely  is  suspended  as  a 
necessary  result  of  the  inability  of  an  alien  enemy  to  sue  in  courts; 
that  though  the  Statute  of  James  the  First  enimierated  specific 
exceptions  which  did  not  include  the  one  under  discussion,  the 
omission  was  due  to  the  fact  that  debts  due  alien  enemies  were 
confiscated  for  more  than  a  century  after  that  statute  was  enacted, 
and  therefore  law-makers,  regarding  such  debts  as  annulled  by 
war,  never  thought  of  making  provision  for  their  collection  on  the 
restoration  of  peace.  The  court  regarded  the  old  English  deci- 
sions ^^  as  of  Httle  weight,  even  if  correctly  reported,  on  the  ground 
that  they  were  made  before  the  rule  of  international  law  was  ac- 
knowledged, that  war  only  suspends  debts  due  an  enemy,  and  that 
peace  had  the  effect  to  restore  the  remedy.  It  was  held,  accordingly, 
that  the  Statute  of  Limitations  did  not  nm  while  the  creditor  was 
incapable  of  suing,  owing  to  the  state  of  war.  The  inability  to 
sue  seems  to  rest  both  on  the  closing  of  the  courts  and  suspension 
of  intercourse. 

The  doctrine  of  Hanger  v.  Abbott  has  been  followed  in  a  series 
of  interesting  cases.  The  first  of  these  is  The  Protector, ^^  where  the 
time  of  the  beginning  and  termination  of  the  War  of  the  Rebellion 
as  to  acts  of  Limitation  was  held  to  be  determined  by  pubhc  acts 
of  the  poHtical  department.  The  Proclamation  of  Blockade  by 
the  President  as  to  certain  states  was  held  to  determine  the  com- 
mencement as  to  such  states,  and  the  Proclamation  of  Termination 
as  to  certain  states  by  the  President  to  determine  the  close  as  to  such 
states.  Alabama  was  named  in  the  first  Proclamation  of  Blockade 
and  the  first  Proclamation  of  Termination  of  War.  An  appeal, 
filed  May  17,  1871,  from  a  decree  of  April  5,  1861,  of  a  United 
States  Circuit  Court  for  Alabama  to  the  Supreme  Court  at  Wash- 
ington was  dismissed,  more  than  five  years  having  elapsed  between 
the  date  of  the  decree  and  the  appeal,  after  subtracting  the  time 
when  the  war  was  flagrant.  The  opinion  of  Chief  Justice  Chase  is 
brief  and  unsatisfactory,  but  evidently  applies  the  broad  principle 
that  the  Statute  of  Limitations  cannot  run  when  a  state  of  war 
prevents  the  doing  of  the  acts  necessary  to  prevent  its  running. 

"  Hall  V.  Wyboum,  2  Salk.  420  (1689);  Prideaux  v.  Webber,  i  Levinz  31  (1661); 
Lee  V.  Rogers,  i  Levinz  iii  (1663). 
12  12  Wall.  (U.  S.)  700  (1871). 
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Shortly  thereafter,  in  Semmes  v.  Hartford  Insurance  Co.,^^  the 
Supreme  Court  decided  that  though  the  rule  was  established  that 
a  Statute  of  Limitations  ceased  to  run  when  war  prevented  the 
doing  of  the  acts  required  to  stay  its  running,  yet  the  rule  was 
wholly  otherwise  where,  under  an  insurance  policy,  certain  acts 
were  required  by  its  terms  within  twelve  months  after  loss.  The 
war  having  frustrated  the  acts  at  the  time  specified,  the  stipulation 
therefore  was  held  a  condition  from  which  the  plaintiff  was  re- 
lieved by  the  war  making  performance  impossible.  The  plaintiff 
was  therefore  wholly  reHeved  therefrom  and  not  bound  to  do  the 
acts  within  a  twelvemonth  after  peace,  the  general  Statutes  of 
Limitations  being  the  only  limits  left.  The  opinion  is  by  Mr. 
Justice  Miller,  considered  as  able  as  any  member  of  the  bench  at 
that  time  or  since. 

The  third  case  is  Brown  v.  Hiatts}^  This  was  a  bill  of  foreclosure. 
The  mortgage  was  given  in  Northern  territory  and  secured  on 
Northern  land  (in  the  State  of  Kansas)  to  Brown,  a  resident  of 
Virginia.  After  loaning  the  money  and  taking  the  security  in 
Kansas,  Brown  returned  to  Virginia  and  there  remained  in  terri- 
tory declared  to  be  in  insurrection.  It  was  claimed  the  action  was 
barred  by  a  Statute  of  Limitations  of  Kansas.  Mr.  Justice  Field, 
holding  that  the  statute  did  not  run,  in  the  co\irse  of  his  opinion 
said  (p.  184): 

"Statutes  of  Limitation,  in  fixing  a  period  within  which  rights  of 
action  must  be  asserted,  proceed  upon  the  principle  that  the  courts  of  the 
country  where  the  person  to  be  prosecuted  resides,  or  the  property  to 
be  reached  is  situated,  are  open  during  the  prescribed  period  to  the 
suitor.  The  principle  of  public  law  which  closes  the  courts  of  a  country 
to  a  public  enemy  diuring  war,  renders  compliance  by  him  with  such  a 
statute  impossible.  As  is  well  said  in  the  recent  case  of  Semmes  v.  Hart- 
ford Insurance  Co.  (13  Wall.  160),  'The  law  imposes  the  limitation  and  the 
law  imposes  the  disability.  It  is  nothing,  therefore,  but  a  necessary  legal 
logic  that  the  one  period  should  be  taken  from  the  other.'" ^^ 

It  will  be  observed  that  the  exclusion  of  the  alien  enemy  from 
the  court  is  the  basis  of  the  decision. 
The  rule  was  settled  that  an  alien  enemy  might  be  sued  even 

"  13  WaU.  (U.  S.)  158  (1871). 
"  15  WaU.  (U.  S.)  177  (1872). 
1"^  See  also  Bird  v.  Bank,  93  U.  S.  96  (1876). 
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though  he  could  not  have  a  right  to  bring  suit  in  the  courts  of 
the  hostile  nation.  McVeigh  v.  United  States}^  This  was  there 
held  in  a  proceeding  for  forfeiture  of  property  imder  an  act  of 
Congress  directed  against  those  aiding  rebellion,  and  it  was  held 
that  the  owner  of  property  sought  to  be  condemned  is  entitled  to 
appear  and  contest  the  charges,  though,  when  proceedings  were 
brought  and  his  answer  filed,  a  resident  within  the  enemy's  lines 
and  an  enemy.  The  court  holds  (p.  267)  that  the  liabiHty  to  be 
sued  carries  with  it  the  right  to  use  all  the  means  and  appliances  of 
defence,  quoting  from  Bacon's  Abridgment  (title  AHen,  D),  **For 
as  an  aHen  may  be  sued  at  law  and  may  have  process  to  compel 
the  appearance  of  his  witnesses,  so  he  may  have  the  benefit  of  a 
discovery."  In  University  v.  Finch  ^^  Mr.  Justice  Miller,  pointing 
out  the  limitations  of  this  decision,  said  (p.  no): 

*'That  case  laid  down  the  proposition  that  when  a  citizen  of  a  state 
adhering  during  that  war  to  the  national  cause  brought  suit  afterwards 
against  a  citizen  residing  during  the  war  within  the  limits  of  an  insurrec- 
tionary state,  the  period  during  which  the  plaintiff  was  prevented  from 
suing  by  the  state  of  hostilities  should  be  deducted  from  the  time  neces- 
sary to  bar  the  action  under  the  Statute  of  Limitations.  It  decided 
nothing  more  than  this.  It  did  not  decide  that  a  similar  rule  was  appli- 
cable in  a  suit  brought  by  the  latter  against  the  former." 

The  doctrine  thus  seems  well  settled  in  American  law  that  where 
the  parties  are  divided  by  the  lines  of  war  the  statute  does  not  run. 
But  where  the  parties  are  citizens  of  the  same  power,  in  which  the 
courts  are  closed,  the  authorities  do  not  display  this  unanimity. 
The  later  and  prevailing  decisions,  however,  hold  that  the  Statute 
of  Limitations  is  suspended  even  in  suits  between  persons  of  the 
same  power,  where  war  has  closed  all  lawful  courts.  Thus  in 
Adger  v.  Alston, ^^  in  a  suit  between  citizens  of  South  Carolina  and 
Louisiana,  both  states  adhering  to  the  Confederacy,  the  statute 
was  held  not  to  nm  while  war  was  flagrant. 

Batesville  Institute  v.  Kaufman  ^^  apphed  the  rule  to  prevent  the 
running  of  the  Statute  of  Limitations  as  to  a  judgment  lien  on  real 
estate,  where,  owing  to  the  war,  judicial  proceedings  in  the  courts 
of  the  United  States  were  suspended  in  the  state  where  the  land 
lay,  the  location  of  the  parties  not  being  considered. 

16  II  Wall.  (U.  S.)  259  (1870).  "  18  Wall.  (U.  S.)  106  (1873). 

18  IS  Wall.  (U.  S.)  555  (1872).  "  18  Wall.  (U.  S.)  151  (1873). 


68o  HARVARD  LAW  REVIEW 

And  in  Ross  v.  Jones  ^°  the  court  held  that  it  had  been  repeatedly 
decided  that  during  the  Civil  War  the  courts  of  the  United  States 
in  the  insurrectionary  states  were  closed,  and  that  the  Statute  of 
Limitations  did  not  run  against  suitors  having  a  right  to  sue  in 
the  federal  courts.  That  therefore  the  rule  ''applied  to  suits  be- 
tween persons  in  different  states  of  the  late  so-called  Confederate 
States  of  America,  as  much  as  to  suits  between  citizens  of  the 
North,  which  remained  loyal,  and  citizens  of  the  so-called  Con- 
federate States,  with  which  they  were  at  war."  ^i 

Turning  to  the  decisions  of  the  state  courts,  it  will  be  observed 
that  in  general  they  support  the  federal  authorities  as  to  the  cessa- 
tion of  the  running  of  the  Statute  of  Limitations  during  war.^^ 

The  bearing  of  a  factor  of  international  law  on  the  problem  re- 
mains to  be  considered.  By  sub.  h,  article  23,  of  the  Convention  of 
The  Hague  of  1907,  it  is  especially  forbidden  "To  declare  aboHshed, 
suspended  or  inadmissible  in  a  court  of  law  the  rights  and  actions  of 
the  nationals  of  the  hostile  party.''  Thus  a  "hostile"  is  to  be  heard 
in  the  courts  of  his  enemy  if  he  can  lawfully  get  there,  and  it  has 

20  22  Wall.  (U.  S.)  576  (1874). 

21  See  Cross  v.  Sabin,  13  Fed. .308  (1882). 

22  Thus  Bennett  v.  Worthington,  24  Ark.  487  (1866),  cites,  approves,  and  follows  the 
rule  of  the  early  English  cases  above,  except  as  it  was  modified  by  statute  in  Arkansas. 
But  this  view  was  shortly  overruled  and  the  federal  decisions  followed  in  MetropoUtan 
Bank  v.  Gordon,  28  Ark.  115  (1872),  and  this  later  doctrine  was  adhered  to  in  Mayo 
V.  Cartwright,  30  Ark.  407  (1875).  WilHamson  v.  McCrary,  33  Ark.  470  (1878),  ap- 
plied like  rules  to  a  statute  of  non-claim. 

In  Mixer  v.  Sibley,  53  111.  61  (1869),  the  Supreme  Court  of  Illinois  decided  that  the 
rules  above  considered  would  not  prevent  the  maintenance  of  an  action  in  rem  by  a 
plaintiff  domiciled  in  United  States  territory  to  enforce  a  claim  against  a  debtor  within 
the  territory  of  the  Confederacy,  since  such  suit  required  no  illegal  or  ^  locomotive 
intercourse"  across  the  hne  of  war. 

In  Perkins  v.  Rogers,  35  Ind.  124  (1871),  the  suspension  of  the  statute  was  fully  ap- 
phed.  A  plaintiff  in  Louisiana  bringing  suit  against  a  defendant  in  Indiana  was  held 
exempt  from  the  operation  of  the  Statute  of  Limitations,  even  though  New  Orleans 
(where  he  was  domiciled)  was  for  a  part  of  the  time  occupied  by  federal  troops,  that 
not  removing  his  incapacity  to  sue  in  a  Northern  state,  he  being  still  an  enemy,  what- 
ever his  personal  sentiments. 

Selden  v.  Preston,  11  Bush  (Ky.)  191  (1874),  a  suit  on  an  obligation  for  $24,000, 
fully  affirms  and  follows  the  federal  rule  as  above,  and  holds  that  a  state  statute  pro- 
viding that  the  time  when  plaintiff  is  a  citizen  of  a  country  at  war  with  the  United 
States  is  not  to  be  computed  as  a  part  of  the  period  limited  for  the  commencement  of 
the  action,  is  "but  a  declaration  of  what  the  law  was  prior  to  the  enactment  of  the 
statute  and  the  exception  existed  as  well  without  as  with  it." 

For  other  decisions  by  state  courts,  see  Wood,  Limitations,  §  6. 
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been  suggested  ^^  that  this  provision  aboKshed  rules  like  those  we 
are  discussing.  It  is  submitted  that  the  absolute  and  rigorous  ne- 
cessity of  non-intercourse  across  the  line  of  war  and  the  rule  of 
law  therefor  is  in  no  way  affected  by  the  above  Convention.  It 
enlarges  the  rights  only  of  hostiles  lawfully  within  the  territory 
of  the  other  belligerent  or  possibly  in  neutral  territory .^^ 

When  the  parties  are  separated  by  the  line  of  war,  therefore,  the 
rule  as  to  the  Statute  of  Limitations  not  nmning  must  still  apply. 
Access  to  the  court  by  an  enemy  is  not  denied  by  the  court,  but 
prevented  by  the  requirement  of  non-intercourse. 

Mr.  PhiUipson  in  his  careful  monograph  on  ^'The  Effect  of  War 
on  Contracts,"  p.  74  (London,  1909),  cites  the  rule  in  the  United 
States,  and  says  that  a  contrary  opinion  is  expressed  by  EngKsh 
writers,  citing  Anson  on  Contracts,  p.  120,  Lindley,  vol.  i,  p.  53, 
Pollock  on  Contracts,  p.  92.  These  are  names  of  high  authority, 
but  Mr.  PhiUipson  adds: 

"The  only  EngKsh  case  relating  to  this  matter  is  De  Wahl  v.  Braune 
(25  L.  J.  N.  s.  Ex.  343),  where  a  married  woman,  whose  husband  was  a 
domiciled  enemy  in  Russia,  claimed  a  right  to  sue  for  debt  as  a  feme 
sole,  on  the  ground  that  on  his  return  he  would  be  barred  by  the  Statute. 
Lord  Bramwell  held  that  '  the  inconvenient  operation  of  the  Statute  of 
Limitations  is  no  answer  and  does  not  take  the  case  out  of  the  general 
rule.'" 

Mr.  PhiUipson  adds: 

"This  is  only  an  obiter  dictum  and  it  is  conceived  that  the  American 
doctrine,  which  is  more  reasonable  and  more  conformable  to  justice  and 
fairness,  would  now  be  foUowed  in  England." 

It  must  be  added  that  there  seems  some  error  in  the  reference  by 
Mr.  PhiUipson  to  the  three  eminent  EngUsh  law  writers  as  holding 
a  contrary  opinion.  They  have  been  consulted,  and  no  such  adverse 
opinion  foimd  as  he  indicates. 

It  is  submitted  that  the  authorities  seem  to  estabUsh  that  the 
Statute  of  Limitations  wiU  not  run: 

I.  When  parties  are  so  divided  by  the  line  of  war  that  the  plain- 
tiff cannot  have  access  to  the  court. 

23  See  BoRDWELL,  Law  of  War,  p.  210. 

"^  See  as  to  the  latter,  Tucker  v.  Watson,  6  Am.  L.  Reg.  n.  s.  220  (1866),  holding 
as  to  interest  that  it  did  not  accrue  even  where  the  enemy  was  in  neutral  territory. 
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2.  When  the  court  to  which  the  plaintiff  has  a  right  to  have  re- 
course does  not  sit  on  account  of  the  disorder  of  war. 

It  is  submitted  that  the  later  rule  announced  in  the  courts  of 
the  United  States  is  founded  on  reason  and  justice,  and  is  consonant 
with  the  development  of  international  law  as  to  private  rights  and 
contracts,  its  tendency  being  to  protect  and  preserve  them  if  pos- 
sible, only  suspending  the  exercise  of  any  rights,  while  war  is  fla- 
grant, which  are  in  their  exercise  incompatible  with  the  necessities 
of  the  situation. 

Charles  Noble  Gregory. 

Washington,  D.  C. 
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The  Cost  of  Service  and  Confiscatory  Rates.  —  Railroad  opera- 
tions present  a  peculiarly  complex  application  of  the  economic  law  of 
increasing  returns,^  for  not  only  is  the  initial  capital  outlay  in  permanent 
plant  very  great  in  comparison  with  operating  costs,  but  also  from  one- 
half  to  two-thirds  of  the  expenses  of  maintenance  and  operation  are  rel- 
atively constant  and  impervious  to  variations  in  the  volume  of  traffic.^ 
Under  such  conditions  it  is  obvious  that  up  to  the  capacity  of  the  plant 
every  additional  unit  of  traffic  is  always  worth  while,  provided  only 
that  it  affords  any  return,  however  small,  over  and  above  the  actual 

*  Peculiarly  complex  because  they  present  also  the  problem  of  a  plant  which  turns 
out  not  one  homogeneous  commodity,  but  many  kinds  of  commodities,  a  part  of  the  cost 
of  which  is  incurred  separately  for  each,  and  a  part  jointly  for  all.  In  such  undertak- 
ings, although  generally  no  commodity  will  be  sold  for  less  than  the  separate  cost  in- 
curred in  regard  to  it,  the  price  at  which  any  particular  commodity  will  be  sold,  over 
and  above  this  separate  out-of-pocket  cost,  depends  not  upon  any  mathematical  ap- 
portionment of  the  joint  cost  of  producing  all  the  commodities,  but  upon  the  character 
and  extent  of  the  demand  for  the  particular  commodity.  See  Mill,  Principles  of 
Political  Economy,  Book  HI,  ch.  i6,  §  i;  article  by  Professor  Taussig,  $  Quart. 
J.  of  EcoN.  438-465. 

2  See  Ripley,  Railroads,  Rates  and  Regulation,  pp.  44  et  seq.;  Acworth, 
Elements  of  Railway  Economics,  pp.  5-50;  article  by  Professor  Taussig,  5  Quart. 
J.  OF  EcoN.  438-465;  Noyes,  American  Railroad  Rates,  pp.  10-17.  For  the  pur- 
poses of  this  note  "operating  expenses"  are  meant  to  include  not  only  the  cost  of 
moving  the  traffic  but  charges  for  maintenance  of  plant,  depreciation,  taxes,  and  all 
other  fixed  charges  except  interest  on  capital  and  dividends.  "Out-of-pocket  costs" 
include  only  the  actual  additional  expenses  incurred  in  moving  any  particular  imit  of 
service,  exclusive  of  any  share  of  fixed  charges  or  permanent  expenditure. 
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out-of-pocket  expense  of  moving  it.^  It  is  equally  obvious  that  there 
are  certain  classes  of  traflEic  which  would  not  move  at  all  at  rates  under 
which  they  were  made  to  bear  their  exact  mathematical  proportion  of 
the  burden  of  operating  the  entire  enterprise.^  Yet  if  they  can  be  at- 
tracted at  any  rate  in  excess  of  the  actual  expense  of  moving  them,  the 
income  of  the  railroad  is  increased  and  the  burdens  of  other  classes  of 
traffic  are  correspondingly  relieved.^  This  has  been  the  accepted  theory 
and  practice  of  railroad  rates  since  the  beginning  of  our  railroad  history.^ 

The  mere  existence  of  this  law  by  no  means  justifies  all  the  practices 
to  which  it  has  led/  but  in  two  recent  decisions  the  United  States  Su- 
preme Court  seems  to  have  given  it  much  less  weight  than  it  deserves.^ 
Norfolk  6°  Western  Ry.  Co.  v.  Conley,  Sup.  Ct.  Official,  No.  197;  Northern 
Pacific  Ry.  Co.  v.  North  Dakota,  Sup.  Ct.  Official,  Nos.  420,  421.  In 
the  first  of  these  cases  a  West  Virginia  statute  fixing  a  maximum  rate 
for  the  transportation  of  passengers  within  the  state,  and  in  the  other  a 
North  Dakota  statute  establishing  maximum  rates  for  the  intrastate 
transportation  of  coal  in  car-load  lots,  were  held  unconstitutional.  In 
each  of  these  cases  the  rates  established  were  shown  to  yield  a  return  in 
excess  of  the  actual  out-of-pocket  cost  of  moving  the  traffic  and  closely 
approximating  the  share  of  total  operating  expenses  chargeable  to  the 
service  in  question,  but  contributing  little  or  nothing  above  this  to  the 
profits  of  the  company. 

There  are  two  separate  and  distinct  questions  involved  in  the  govern- 
mental regulation  of  railroad  rates. ^  The  first  is  a  question  of  poUcy  for 
the  rate-making  authority  alone,  as  to  what  is  the  most  just  basis  upon 
which  to  establish  rates.  Upon  this  question  there  has  been  a  consider- 
able conffict  of  opinion,  with  the  present  tendency  toward  a  more  exact 
apportionment  of  rates  according  to  the  proportional  share  of  total 

3  See  Ripley,  Railroads,  Rates  and  Regulation,  pp.  yi  et  seq.;  Acworth, 
Elements  of  Railway  Economics,  pp.  51  et  seq.;  Hadley,  Railroad  Transporta- 
tion, pp.  109  et  seq.;  article  by  Professor  Taussig,  5  Quart.  J.  or  EcoN.  438-465; 
Noyes,  American  Railroad  Rates,  p.  19. 

*  See  Ripley,  Railroads,  Rates  and  Regulation,  pp.  169  et  seq.;  Strombeck, 
Freight  Classification,  pp.  9-34. 

^  See  n.  3,  supra.  This  does  not  necessarily  apply  to  all  public  services.  See  Rail- 
road Commission  of  Louisiana  v.  Cumberland  T.  &  T.  Co.,  212  U.  S.  414,  426. 

^  See  Ripley,  Railroads,  Rates  and  Regulation,  chs.  4,  5. 

'  Personal  discriminations  and  discriminations  between  localities  are  generally 
attributable  to  this  desire  of  the  railroad  to  attract  traffic  and  build  up  a  demand  for 
its  services.  For  an  interesting  instance  see  Railroad  Commission  of  Nevada  v.  South- 
em  Pacific  Co.,  21  I.  C.  C.  329. 

8  For  a  more  complete  statement  of  the  facts  in  these  cases  see  this  issue  of  the  Re- 
view, p.  716.  For  the  report  of  the  North  Dakota  case  in  the  state  court,  see  State 
ex  rel.  McCue  v.  Northern  Pacific  Ry.  Co.,  26  N.  D.  438, 145  N.  W.  135.  And  for  the 
same  case  on  a  previous  appeal  see  State  ex  rel.  McCue  v.  Northern  Pacific  Ry.  Co., 
17  N.  D.  223, 116  N.  W.  92;  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  216  U.  S.  579. 

^  See  2  Wyman,  Public  Service  Corporations,  §1120;  4  Elliott,  Railroads, 
§  1684  h;  Louisville  &  NashviUe  R.  Co.  v.  Siler,  186  Fed.  176, 189;  Detroit  &  M.  R. 
Co.  V.  Michigan  Railroad  Commission,  203  Fed.  864,  870.  For  this  very  reason  cases 
in  which  the  court  is  considering  the  reasonableness  of  a  rate  in  the  first  instance  or 
under  statutory  power  to  review  the  reasonableness  of  a  rate  fixed  by  a  commission 
are  to  be  carefully  distinguished  from  cases  in  which  only  the  constitutionality  of  a 
rate  is  in  issue.  See  Gulf  Central  &  S.  F.  R.  Co.  v.  Railroad  Commission  of  Texas,  102 
Tex.  338,  116  S.  W.  795;  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Commission  of 
Louisiana,  127  La.  636,  53  So.  890. 
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operating  costs  attributable  to  the  respective  services.^^  Under  present 
industrial  conditions  this  may  be  a  wise  and  beneficial  policy,  but  a  scru- 
tiny of  the  various  accounting  methods  used  in  apportioning  the  total 
costs  of  operation  demonstrates  that  any  fair  and  exact  apportionment 
is  a  mathematical  mirage.  At  best  it  can  be  but  an  experienced  guess, 
based  on  arbitrary  ratios  and  percentages.^^  Moreover,  such  strait- 
jacket  methods  are  opposed  to  the  economic  nature  and  growth  of  Amer- 
ican traffic  as  shown  by  the  practice  of  the  railroads,^^  ^^d  had  they  been 
adopted  at  the  beginning  of  our  railroad  history,  the  industrial  develop- 
ment of  the  country  would  have  been  seriously  impeded.^^ 

But  the  Supreme  Court  had  no  occasion  in  the  principal  cases  to  con- 
sider the  relative  justice  of  these  different  rate-making  policies.^^  The 
sole  question  before  them  was  the  narrow  one  of  constitutional  law: 
whether  these  specific  rates  prescribed  by  legislative  authority  consti- 
tuted a  taking  of  property  without  due  process  of  law,  or  a  denial  of  the 
equal  protection  of  the  laws  under  the  Fourteenth  Amendment.  Upon 
this  question  it  might  be  a  convenient  rule  of  procedure  to  hold  that 
proof  that  a  rate  does  not  yield  a  return  commensurate  with  its  allocated 
share  of  operating  costs  rebuts  the  presumption  of  its  constitutionality 
and  shifts  the  burden  upon  the  state  of  showing  special  circumstances  to 
justify  the  rate,^^  were  it  not  for  the  inherent  weakness  of  the  proof  itself. 
It  is  not  in  accord  with  constitutional  practice  to  permit  the  strong  pre- 
stunption  of  constitutionality  in  favor  of  a  legislative  act  ^^  to  be  over- 
thrown by  such  an  arbitrary  mathematical  division  of  the  economically 
inseparable  costs  of  production.  Moreover,  it  can  scarcely  be  contended 
that  that  which  has  been  the  estabUshed  practice  of  railroad  rate-makers 
for  three-quarters  of  a  century  is  not  due  process  of  law  when  practised  by 
legislative  rate-makers.^^    There  are,  of  course,  limits  beyond  which  the 

^°  See  2  Wyman,  Public  Service  Corporations,  §§  1190,  1201,  1202,  1227,  1228; 
Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Commission  of  Louisiana,  127  La.  636, 
53  So.  890. 

^^  See  2  Wyman,  Public  Service  Corporations,  §§  1193-1196;  Noyes,  American 
Railroad  Rates,  pp.  17-19,  39.  Modem  methods  of  accounting  have  made  possible 
a  comparatively  exact  distribution  of  the  separate  costs  incurred  with  respect  to  each 
particular  class  of  service,  but  the  joint  costs,  such  as  taxes,  overhead  expenses,  and 
maintenance  charges,  which  are  incurred  with  practically  no  relation  to  the  volume 
of  any  particular  class  of  traffic,  must  be  apportioned  arbitrarily.  The  methods  of 
apportionment  are  as  various  as  the  cases  themselves.  Cf.  In  re  Arkansas  R.  Rates, 
163  Fed.  141;  St.  Louis  &  S.  F.  R.  Co.  i'.  Hadley,  168  Fed.  317;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Love,  177  Fed.  493;  In  re  Passenger  Rates,  Minneapolis,  St.  P.  &  S.  S.  M. 
R.  Co.,  I  Wis.  R.  Comm.  540,  556,  567;  The  Minnesota  Rate  Cases,  230  U.  S.  352, 
436  et  seq. 

12  See  Ripley,  Railroads,  Rates  and  Regulations,  chs.  4,  5. 

13  See  Noyes,  American  Railroad  Rates,  p.  42;  Ripley,  Railroads,  Rates 
and  Regulation,  pp.  169  et  seq.;  Meyer,  Government  Regulation  or  Railway 
Rates,  pp.  86-92. 

^^  See  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167, 173;  Interstate  Com- 
merce Commission  v.  Illinois  Central  R.  Co.,  215  U.  8.  452,  470,  478;  Intermountain 
Rate  Cases,  234  U.  S.  476,  488. 

1^  See  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  Supreme  Court  Official,  Nos.  420, 
421,  p.  9. 

1^  See  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167,  173;  Minneapolis 
&  St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  264;  Willcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19,  41. 

"  Cf.  dissenting  opinion  of  Baker,  J.,  in  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Interstate 
Commerce  Commission,  171  Fed.  680,  692;  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  267;  Intermountain  Rate  Cases,  234  U.  S.  476,  486. 
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regulation  of  rates  by  the  state  cannot  be  carried.  In  general,  a  railroad 
is  entitled  to  earn  from  its  entire  business  a  reasonable  return  upon  the 
fair  value  of  its  capital  investment,  and  any  reduction  which  deprives 
it  of  such  a  return  is  confiscatory.^^  Moreover,  the  state's  power  to  regu- 
late rates  is  confined  to  the  business  of  the  carrier  within  its  limits,  and 
any  reduction  of  charges  upon  that  business  which  throws  a  dispropor- 
tionate burden  upon  the  business  conducted  in  other  states  or  in  inter- 
state commerce  is  unconstitutional.^^  And  it  may  well  be  that  a  railroad 
cannot  be  compelled  to  transport  a  particular  class  of  traffic  at  a 
rate  which  does  not  cover  the  actual  out-of-pocket  cost  of  moving  it, 
since  obviously  such  traffic  can  contribute  nothing  to  the  road's  income.^^ 
Finally,  gross  inequalities  in  the  rates  for  different  kinds  of  traffic  moving 
under  substantially  similar  economic  conditions  may  well  be  interdicted 
as  discriminatory .2^  But  the  mere  fact  that  each  separate  class  of  service 
does  not  yield  a  return  exactly  equal  to  its  arbitrarily  guessed  proportion- 
ate share  of  total  operating  costs  does  not  necessarily  indicate  that  the 
charge  for  such  service  is  confiscatory  or  discriminatory.^  It  has  never 
been  thought  that  a  railroad  was  entitled  to  earn  a  fair  return  from  "  every 
mile,  section,  or  other  part  into  which  the  road  might  be  divided,"  ^ 
nor  that  every  additional  facility  which  it  might  be  required  to  furnish 
should  show  a  fair  net  profit  to  the  company ,2^  and  the  court  itself  con- 
cedes in  the  principal  cases  that  the  rates  need  not  be  uniform  for  all 
commodities  so  as  to  secure  the  same  percentage  of  profit  on  every  class 
of  business.^^  The  principal  cases  will  no  doubt  settle  the  law  contrary 
to  the  views  here  expressed  ;2®  and  in  the  particular  instances  before  the 
court  the  result  is  perhaps  not  regrettable,  but  if  every  rate  fixed  by 
the  regulating  authorities  is  to  be  subjected  to  this  rigid  test  a  serious 

18  Coke  &  Coal  Ry.  Co.  v.  Conley,  67  W.  Va.  129,  67  S.  E.  613;  Smyth  v.  Ames,  169 
U.  S.  466;  The  Mimiesota  Rate  Cases,  230  U.  S.  352. 

19  Smyth  V.  Ames,  169  U.  S.  466. 

20  Chicago,  St.  P.  M.  &  O.  Ry.  Co.  v.  Becker,  35  Fed.  883.  But  see  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corporation  Commission,  206  U.  S.  i ;  Gulf  Central  & 
S.  F.  R.  Co.  V.  Railroad  Commission  of  Texas,  102  Tex.  338,  354,  116  S.  W.  795,  796. 
In  the  exercise  of  the  police  power  the  state  may  doubtless  compel  the  rendering  of 
certain  services  at  a  loss.  See  Interstate  Consolidated  St.  Ry.  Co.  v.  Massachusetts, 
207  U.  S.  79,  86. 

21  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Smith,  173  U.  S.  684.  See  14  Col.  L.  Rev.  442. 
But  it  is  doubtful  whether  the  company  could  object  to  the  rates  on  the  ground  that 
they  were  discriminatory.  See  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  54; 
Tucker  v.  Missouri  Pacific  Ry.  Co.,  82  Kan.  222,  225, 108  Pac.  89,  90;  Interstate  Com- 
merce Commission ;;.  Chicago,  R.  I.  &  P.  Ry.  Co.,  218  U.  S.  88,  109. 

22  Puget  Sound  Elec.  Ry.  t;.  Railroad  Conmiission,  65  Wash.  75,  117  Pac.  739.  See 
Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota,  186  U.  S.  257,  267.  But  see  25  Harv.  L. 
Rev..  276. 

23  St.  Louis  &  S.  F.  Ry.  Co.  v.  Gill,  156  U.  S.  649;  Chesapeake  &  O.  Ry.  Co.  v. 
Public  Service  Commission,  83  S.  E.  (W.  Va.)  286.    See  13  Mich.  L.  Rev.  407. 

24  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corporation  Commission,  206  U.  S. 
i;  Missouri  Pacific  Ry.  Co.  v.  Kansas,  216  U.  S.  262;  Chicago,  B.  &  Q.  R.  Co.  v. 
Railroad  Commission  of  Wisconsin,  152  Wis.  654,  140  N.  W.  296.  But  see  Yazoo  & 
M.  V.  R.  Co.  V.  Railroad  Commission  of  Louisiana,  130  La.  1012,  58  So.  862. 

^  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  Supreme  Court  Official,  Nos.  420, 
421,  p.  9. 

28  A  previous  Note  in  the  Review,  accepting  for  better  or  worse  the  current  trend 
of  rate-regulating  authority,  predicted  this  very  fate  of  economic  law  at  the  hands  of 
the  courts.    See  25  Harv.  L.  Rev.  276. 
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obstacle  has  been  opposed  to  an  intelligent  adjustment  of  charges  ac- 
cording to  economic  conditions. 


May  a  Criminal  Penalty  be  Shifted?  —  Whether  one  upon  whom 
a  criminal  penalty  has  been  imposed  for  an  act  of  his  own  regarded  as 
criminal,  may  shift  the  burden  of  his  fine  by  a  civil  action  against  another 
primarily  responsible  was  squarely  presented  by  a  recent  English  case. 
R.  Leslie  {Ltd.)  v.  Reliable  Advertising  and  Addressing  Agency  {Ltd.)j 
[1915]  I  K.  B.  652.1  The  plaintiffs,  moneylenders,  had  been  fined 
for  the  statutory  misdemeanor  of  sending  circulars  to  an  infant,^  be- 
cause the  defendant  agency  in  addressing  envelopes  had,  contrary  to 
its  contract,  negligently  included  a  minor's  name.  The  moneylenders 
were  allowed  only  nominal  damages,  it  being  considered  contrary  to  the 
public  interest  that  one  so  sentenced  should  not  bear  both  his  fine  and 
costs.  The  question  decided  seems  never  to  have  arisen  in  this  country. 
EngUsh  authority  is  not  abundant,  but  the  question  was  discussed  by  way 
of  dicta  in  two  cases.  The  first,  in  1834,  took  the  view,  in  a  suit  against 
the  managing  editor  of  a  newspaper  by  the  proprietor  who  on  his  account 
had  been  fined  for  libel,  that  there  was  no  right  of  compensation  for  an 
injury  of  this  character.^  The  second,  at  a  much  later  date,^  attempted 
to  introduce  a  qualification  to  this  general  rule  against  shifting  a  pen- 
alty. In  this  case  a  trooper  brought  an  action  of  deceit  for  personal 
injuries  sustained  while  innocently  participating  at  the  defendant's  solici- 
tation in  the  Jameson  Raid  in  violation  of  the  Foreign  Enlistment  Act.^ 
Neither  criminal  prosecution  nor  fine  was  involved,  but  one  judge  was 
of  opinion  that  no  public  policy  precluded  one  who  had  been  convicted 
of  a  crime  of  which  mens  rea  was  not  an  element  from  receiving  full  in- 
demnity.® Prior  to  the  principal  case,  this  suggested  exception  does  not 
seem  to  have  been  questioned,  for  in  two  subsequent  cases  persons  con- 
victed of  the  minor  statutory  misdemeanor  of  selling  impure  meat  or 
fish  succeeded  in  recovering  the  amount  of  their  fines  against  their  vend- 
ors on  warranty  without  the  legality  being  questioned.^ 

This  dividing  line  of  the  English  decisions  allowing  recovery  over  of 
fines  only  in  the  case  of  lesser  crimes,  at  first  sight  seems  analogous  to 
the  distinction  in  the  law  of  torts  as  to  contribution  between  tortfeasors. 
Although  as  a  rule  there  is  said  to  be  no  right  of  contribution,  it  is 
now  somewhat  generally  established  that  there  may  be  a  legal  adjustment 
of  the  loss  unless  the  wrong  was  conscious,  intentional,  or  immoral.* 

*  A  statement  of  the  case  appears  in  this  issue  of  the  Review,  p.  705. 

2  Betting  and  Loans  (Infants)  Act,  1892  (55  &  56  Vict.,  ch.  4),  §  2.  Money- 
lenders Act,  1900  (63  &  64  Vict.,  ch.  51),  §  5. 

3  Colbum  V.  Patmore,  4  Tyrw.  677,  i  C.  M.  &  R.  73.  The  case  was  decided,  how- 
ever, on  a  point  in  pleading.  Cf.  Poplett  v.  Stockdale,  i  R.  &  M.  337  (1825),  in  which 
Best,  C,  J.,  said,  "It  would  be  strange  if  a  man  could  be  fined  and  imprisoned  for 
doing  that  for  which  he  could  maintain  an  action  at  law." 

*  Burrows  v.  Rhodes,  [1899]  i  Q.  B.  816;  see  13  Harv.  L.  Rev.  215,  226. 
^  1870  {33  &  34  Vict.,  ch.  90),  §  II. 

*  See  Burrows  v.  Rhodes,  supra,  831,  per  Kennedy,  J. 

'  Crage  v.  Fry,  67  J.  P.  240;  Cointat  v.  Myham,  [1913]  2  K.  B.  220. 
8  See  12  Harv.  L.  Rev.  176,  containing  an  explanation  of  the  leading  case  of 
Merryweather  v.  Nixan,  8  T.  R.  186. 
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The  purpose  of  the  general  rule,  which  recognizes  that  the  denial  of  con- 
tribution may,  as  among  the  tortfeasors,  result  in  unfairness,  is  to  create 
a  deterrent  upon  this  sort  of  conduct.^  Thus,  for  intentional  conversion,^^ 
defamation,^^  or  knowingly  maintaining  a  danger,^^  one  jointly  responsi- 
ble cannot  apportion  his  loss.  But  there  may  be  contribution  where  there 
has  been  an  unintentional  conversion,^^  or  where  one  has  been  held  re- 
sponsible owing  to  some  legal  doctrine,  such  as  partnership,^^  respondeat 
superior,^^  or  the  virtual  suretyship  of  a  municipal  corporation  for  the 
safe  condition  of  the  streets.^^ 

The  principal  case  would  seem  more  nearly  to  resemble  the  latter  classi- 
fication, where  according  to  the  later  English  cases  involving  crimes,  as 
in  the  law  of  tortfeasors,  the  burden  may  be  passed  along  or  divided.  The 
plaintiffs  were  innocent,  in  fact,  and  mens  rea  was  not  an  element  of  the 
misdemeanor.^^  Had  the  plaintiff  been  injured  through  loss  of  trade  or 
in  some  such  other  collateral  way  on  account  of  his  conviction,  there 
would  therefore  have  been  no  objection  to  recovery.  The  only  damages 
claimed,  however,  were  the  fine  and  costs,  and  these  the  court  on  account 
of  the  policy  of  the  criminal  law  refused  to  recognize.  Such  a  conclusion, 
involving  as  it  does  a  rejection  of  the  later  English  exception  permitting 
the  shifting  of  criminal  penalties  in  the  case  of  the  lesser  crimes,  seems 
proper.  There  being  a  strong  policy  against  minors  receiving  money- 
lenders* advertisements  at  all,  the  object  of  the  legislature  would  be 
better  effectuated  by  leaving  the  results  of  criminal  liability  where  they 
fall.  If  the  plaintiff  could  shift  the  pecuniary  loss  to  the  defendant,  an 
additional  safeguard  against  this  evil  would  be  simultaneously  destroyed, 
for  the  incentive  to  each  moneylender  to  see  to  it  personally  that  none  of 
his  circulars  reached  minors  would  be  lessened.  Of  course,  it  is  possible 
that  a  subcontractor  or  agent  might  likewise  have  violated  the  statute, 
and  have  been  fined  himself.  To  shift  the  principal's  fine  to  him  also, 
however,  would  merely  serve  to  accumulate  the  deterrents  of  criminal  and 
civil  liability  upon  one  person  presumably  of  less  responsibility.  Without 
regard  to  justice  among  the  parties,  the  rule  to  prevail  should  be  the  one 
most  likely  to  prevent  the  occurrence  of  the  acts  the  statute  intended  to 
obviate.    This  policy  of  the  criminal  law  would  seem  to  require  that  a 

^  See  Thweatt's  Adm'r  v.  Jones,  Adm'r,  i  Rand.  (Va.)  328,  333. 

10  Peck  V.  Ellis,  2  Johns.  Ch.  (N,  Y.)  131;  Boyd  v.  Gill,  19  Fed.  145;  Davis  v.  Gilham, 
44  Oh.  St.  69;  Boyer  v.  Bolender,  129  Pa.  324. 

"  Arnold  V.  Clifford,  2  Sumn.  (U.  S.)  238;  Atkins  v.  Johnson,  43  Vt.  78.  Libel  stands 
on  peculiar  grounds  for  historical  reasons,  it  being  conclusively  regarded  as  knowingly 
committed.  See  Kennedy,  J.,  in  Burrows  v.  Rhodes,  supra,  p.  833,  referring  to  Colburn 
V.  Patmore,  supra:  "The  plaintiff  though  actually  ignorant  was  legally  cognizant  of 
the  publication  of  the  libel." 

^  Spaulding  v.  Oakes,  42  Vt.  343. 

^'  Adamson  v.  Jarvis,  4  Bing.  66;  Thweatt's  Adm'r  v.  Jones,  Adm'r,  supra;  Acheson 
"  V.  Millei-,  2  Oh.  St.  203. 

^*  Wooley  V.  Batte,  2  C.  &  P.  417;  Pearson  v.  Skelton,  i  M.  &  W.  504;  Horbach  v. 
Elder,  18  Pa.  33. 

1^  Bailey  v.  Bussing,  28  Conn.  455. 

"  Lowell  V.  Boston  &  Lowell  R.,  23  Pick.  (Mass.)  24;  Westfield  v.  Mayo,  122  Mass. 
100;  cf.  Armstrong  County  v.  Clarion  County,  66  Pa.  218.    See  28  Harv.  L.  Rev.  636. 

"  The  fact  that  nominal  damages  were  allowed  in  the  principal  case  corroborates 
this  view.  The  opinion  of  the  court  in  claiming  this  was  a  crime  involving  mens  rea 
seems  to  have  been  an  unsuccessful  attempt  to  reconcile  the  result  desired  with  the 
previous  English  test. 
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punishment,  whether  in  the  form  of  fine  or  imprisonment,  should  always 
remain  fixed  with  him  upon  whom  it  was  imposed.^^  The  ordinary  test 
of  the  law  as  to  contribution  or  indemnity  in  the  case  of  other  elements 
of  damage  is  inapposite  to  criminal  penalties,  because  of  the  stronger 
policy  of  repression  in  the  latter. 


Possible  Interests  in  One's  Name  or  Picture.  —  "The  law  is 
utilitarian.    It  exists  for  the  realization  of  the  reasonable  needs  of  the 
community.""  ^    So  it  is  not  surprising  that  with  the  advent  of  modern 
photography  and  the  growth  of  a  certain  type  of  unscrupulous  journal- 
ism the  law  has  come  to  recognize  to  a  limited  extent  an  individual's  jl 
right  of  privacy,  a  right  not  to  have  his  personal  affairs  subjected  to   -~v      \L? 
public  comment  and  scrutiny  without  his  consent.^     Yet  the  courts  ^/^H/'^ 
have  handled  the  matter  very  unsatisfactorily.^    A  recent  case  in  New             ' 
York  evidences  the  confusion  of  thought  which  pervades  the  entire 
subject.     The  plaintiff  secured  from  an  actress  the  exclusive  right  to 
the  use  of  her  picture  on  posterettes.    The  defendant  thereafter  with 
the  consent  of  the  actress  published  and  sold  posterettes  bearing  the 
same  picture.     The  court  refused  an  injunction  on  the  ground  that  the 
statutory  right  of  privacy  was  a  purely  personal  right,  and  therefore  not 
subject  to  assignment.^    Pekas  Co.  v.  Leslie,  52  N.  Y.  L.  J.  1864  (N.  Y. 
Sup.  Ct.). 

1*  If,  in  a  particular  statute,  it  is  not  intended  to  preclude  the  adjudication  of  justice 
between  the  parties,  a  clause  may  be  inserted  declaring  that  any  fine  imposed  under  its 
provisions  may  be  recovered  in  damages.  See  the  English  Sale  of  Food  and  Drugs 
Act  (1875),  §  78.  In  the  absence  of  such  a  clause,  it  should  be  presumed  that  no  such 
recovery  over  was  intended. 

1  Ames,  "Law  and  Morals,"  22  Harv.  L.  Rev.  no. 

2  Pavesich  v.  N.  Eng.  Life  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68;  Foster-Milbum  Co. 
V.  Chinn,  134  Ky.  424,  120  S.  W.  364;  Douglas  v.  Stokes,  149  Ky.  506,  149  S.  W.  849; 
Munden  v.  Harris,  153  Mo.  App.  652,  134  S.  W.  1076;  Edison  v.  Edison  Polyform, 
etc.  Co.,  73  N.  J.  Eq.  136,  67  Atl.  392;  Warren  and  Brandeis,  "The  Right  to  Privacy," 
4  Harv.  L.  Rev.  193;  Wigmore,  Summary  of  the  Principles  of  Torts,  §  148; 
CooLEY,  Torts,  3  ed.,  p.  364.  In  some  states  the  right  has  been  expressly  recognized 
by  statute.  New  York  Consol.  Law,  ch.  6,  §§  50,  51;  Cal.  Penal  Code,  §  258. 
It  can  be  waived  by  consent  or  voluntary  submission  to  public  scrutiny.  Corliss  v. 
Walker,  64  Fed.  280.  See  Pavesich  v.  N.  Eng,  Life  Ins.  Co.,  122  Ga.  190, 199,  50  S.  E. 
68,  72.  And  it  must  give  way  if  in  conflict  with  the  freedom  of  the  press.  Moser  v. 
Press  Pub.  Co.,  59  N.  Y.  Misc.  78,  109  N.  Y.  Supp.  963.  See  Pavesich  v.  N.  Eng. 
Life  Ins.  Co.,  122  Ga.  190,  204,  50  S.  E.  68,  74. 

^  The  right  of  privacy,  whether  recognized  or  not,  is  generally  considered  a  personal 
right.  Relief  granted:  Pavesich  v.  N.  Eng.  Life  Ins.  Co.,  supra;  Foster-Milbum  Co. 
V.  Cherin,  supra;  Douglas  v.  Stokes,  supra.  Relief  refused:  Roberson  v.  Rochester 
Box  Co.,  171  N.  Y.  538,  64  N.  E.  442;  Henry  v.  Cherry  &  Webb,  30  R.  I.  13,  73  Atl. 
97.  But  a  few  courts  grant  relief  on  the  ground  of  the  violation  of  a  right  of  property 
analogous  to  one's  right  in  the  products  of  his  mind,  such  as  unpublished  letters, 
sketches,  etc.  Munden  v.  Harris,  supra.  Edison  v.  Edison  Polyform,  etc.  Co.,  supra. 
And  there  is  some  judicial  expression  to  the  effect  that  both  a  personal  right  and  a 
property  right  are  involved.  See  the  dissenting  opinion  of  Gray,  J.,  in  Roberson  v. 
Rochester  Box  Co.,  171  N.  Y.  538,  561,  564;  also  Colt,  J.,  in  Corliss  v.  Walker,  supra, 
p.  282. 

*  New  York  Consol.  Laws,  ch.  6,  §  51,  provides:  "Any  person  whose  name,  por- 
trait, or  picture  is  used  for  advertising  purposes  or  for  purposes  of  trade  without  written 
consent  first  obtained  .  .  .  may  maintain  an  equitable  action  to  prevent  and  restrain 
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Individual  interests  are  not  created  by  the  law.  They  exist  by  virtue 
of  the  demands  which  each  individual  may  make  as  a  member  of  society 
in  so  far  as  such  are  not  outweighed  by  the  like  demands  of  others. 
Only  in  so  far  as  the  law  recognizes  these  interests  are  legal  rights 
created.^  From  this  standpoint,  and  considered  solely  apart  from  the 
question  of  legal  rights,  an  unauthorized  pubhcation  of  one's  name  or 
picture  may  involve  at  least  three  distinct  interests.  First,  there  may 
be  the  interest  that  his  mental  peace  and  comfort  be  not  disturbed  by 
dragging  him  before  the  public.  This  is  obviously  an  interest  of  per- 
sonality, and  must  be  recognized  if  at  all  as  a  personal  right  of  privacy.^ 
Secondly,  there  may  be  the  interest  in  reputation  —  that  he  be  not 
held  up  to  hatred,  contempt,  or  ridicule.  If  infringed,  an  action  for  libel 
will  He,  although  an  interest  in  privacy  may  also  be  involved.'^  Thirdly, 
there  may  be  an  interest  in  property.  Herein  lies  the  confusion.  Gener- 
ally, one's  interest  that  his  name  or  picture  be  not  published  broadcast 
is  an  interest  of  personality.  But  if  the  owner  has  treated  it  as  of  pecu- 
niary value,  or  if  by  virtue  of  his  profession  or  business  it  has  become 
such,  privacy  ceases  to  be  the  dominant  element,  for  there  is  now  the 
distinct  interest  of  substance  that  no  one  interfere  with  that  name  or 
picture  to  detract  from  its  value.  A  celebrated  artist's  name  is  as  much 
a  part  of  his  property  as  the  picture  he  paints,  for  it  gives  added  value 
to  his  productions.  Again,  if  an  actress  uses  her  picture  as  an  advertise- 
ment, it  becomes  for  her  a  valuable  asset  which  the  law  should  recog- 
nize as  property.  But  the  interest  of  a  sensitive  girl  is  far  otherwise. 
She  is  strongly  opposed  to  publicity.  A  surreptitious  use  of  her  photo- 
graph causes  her  no  pecuniary  loss  whatsoever,  but  only  mental  distress. 
To  the  actress,  however,  pubUcity  is  the  very  thing  desired.  It  is  an- 
other's imauthorized  interference  with  a  pecuniary  interest  which  she 
complains  of.  And  just  as  the  interests  are  distinct,  so  the  rights  secur- 
ing them  are  distinct.^  Whether  the  interest,  and  consequently  the 
right,  is  one  of  substance  or  of  personality  must  be  considered  from  the 

the  use  thereof,  and  may  also  recover  damages.  ..."  The  statute  is  construed  as 
creating  a  personal  right  of  privacy.  Rhodes  v.  Sperry  &  Hutchinson  Co.,  193  N.  Y. 
223,  85  N.  E.  1097;  Riddle  v.  MacFadden,  201  N.  Y.  215,  94  N.  E.  644. 

^  Pound,  "Interests  of  Personality,"  28  Harv.  L.  Rev.  343. 

'  Ibid.,  p.  362.  Relief  may  be  had  by  an  injunction  as  well  as  an  action  for 
damages,  for  the  better  view  is  that  the  restraining  power  of  equity  extends  over 
personal  as  ^well  as  property  rights.  Pierce  v.  Swan  Point  Cemetery  Proprietors,  10 
R.  I.  227. 

^  Peck  V.  Tribune  Co.,  214  U.  S.  185.  See  Munden  v.  Harris,  153  Mo.  App.  652, 
662,  134  S.  W.  1076,  1080. 

*  This  distinction  is  clearly  recognized  in  the  Civil  Law.  Baudry-Lacantinerie, 
Precis  de  Droit  Civil,  Vol.  i,  §§  116,  119;  Enneccerus,  Lehrbuch  des  Burger- 
lichen  Rechts,  Band  1,  AUeilung  i,  §  93,  (9)  Name.  But  there  is  some  conflict  in 
the  common  law.  The  English  doctrine  seems  to  be  that  the  owner  must  have 
actually  used  his  name  (or  picture)  in  a  commercial  way,  or  relief  will  be  refused. 
Dockrell  v.  Dougall,  78  L.  T.  840.  See  Clark  v.  Freeman,  11  Beav.  112,  119.  The 
better  view  would  seem  to  be  that  if  one's  name  had  become  an  asset  through  repu- 
tation the  law  should  protect  it  as  such  although  not  actually  put  to  a  business  use. 
Mackenzie  v.  Soden  Mineral  Springs  Co.,  27  Abb.  N.  C.  402,  18  N.  Y._  Supp.  240. 
In  Edison  v.  Edison  Polyform,  etc.  Co.,  supra,  the  court  iDased  its  decision  on  the 
broad  ground  that  every  private  individual  has  a  property  right  in  his  name  or  picture. 
There  was  no  doubt  a  property  right  involved  under  the  particular  facts,  for  the 
interest  of  a  famous  inventor  in  his  picture  is  clearly  one  of  substance. 
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standpoint  of  the  individual  injured.^  The  difficulty  arises  in  deter- 
mining which  interest  is  involved  in  a  given  set  of  facts. 

Moreover,  it  would  seem  that  these  two  rights  are  exclusive.  The  use 
of  one's  name  or  picture  as  property  from  necessity  presupposes  pub- 
licity to  lend  it  pecuniary  value.  Again,  the  very  essence  of  reputation 
is  publicity,  so  if  one's  name  acquires  value  through  reputation,  the  in- 
terest in  privacy  is  sacrificed.  One  cannot  use  his  name  pubUcly  to  any 
considerable  extent  and  keep  it  private  at  the  same  time.  Conversely, 
if  the  interest  in  privacy  as  such  is  infringed,  no  property  right  in  the 
name  or  picture  can  exist.  No  doubt  the  unauthorized  use  by  another, 
although  infringing  an  interest  of  substance,  may  cause  mental  anguish 
as  well  as  pecuniary  loss,  as  where  a  reputable  physician  uses  his  name 
on  a  bottle  of  medicine  and  another  steals  it  for  advertising  some  quack 
remedy.  Yet  the  right  violated  is  still  a  property  right.  Reparation 
for  the  added  mental  suffering  maybe  made  by  giving  parasitic  damages,^^ 
but,  strictly  speaking,  no  interest  in  privacy  is  infringed.  The  public 
use  of  the  name  refutes  any  such  interest. 

In  the  principal  case,  the  actress  treated  her  picture  as  property. 
She  consented  to  its  use  for  a  public  purpose,  and  thereby  waived  any 
interest  in  privacy.  Consequently,  no  right  of  privacy  under  the  statute 
was  involved.  But  the  court  should  have  protected  the  assignment 
as  a  right  of  property." 


Recovery  for  Goods  Sold  by  an  Illegal  Combination.  —  Once 
more  the  United  States  Supreme  Court  has  had  presented  to  it  the  ques- 
tion whether  a  combination  violating  the  Sherman  Anti-Trust  Act  may 
recover  for  goods  sold  on  a  contract  legal  in  itself  but  a  part  of  a  scheme 
to  perpetuate  the  monopoly.  Wilder  Manufacturing  Co.  v.  Corn 
Products  Refining  Co.,  236  U.  S.  165.  The  defendant  alleged  that  the 
plaintiff,  an  illegal  combination,  in  order  to  continue  its  monopoly, 
had  perfected  a  profit-sharing  scheme,  which  punished  the  failure  to 
deal  with  the  plaintiff  exclusively  in  any  given  year  by  the  forfeiture  of 
a  rebate  on  previous  purchases.  It  was  also  alleged  that  every  contract 
provided  that  the  goods  were  not  for  resale.  The  court  held  that  these 
allegations  constituted  no  defense. 

Since  persons  are  not  ousted  from  law  courts  merely  because  they  are 

^  This  is  well  illustrated  in  the  case  of  Ellis  v.  Hurst,  66  N.  Y.  Misc.  235, 121  N.  Y. 
Supp.  438.  The  plaintiff,  well  known  as  an  author  under  a  nom  de  plume  which  he 
always  assumed,  sought  an  injunction  to  restrain  the  defendant  from  surreptitiously 
using  his  true  name  in  connection  with  an  unauthorized  publication  of  the  plaintiff's 
works.  No  objection  was  made  to  the  publication  of  the  books  themselves.  The 
court  rightly  granted  relief  under  the  New  York  statute  as  a  violation  of  the  right  of 
privacy.  Clearly  an  interest  of  personality  was  alone  infringed.  But  had  the  plaintiff 
written  under  his  true  name,  its  unauthorized  use  would  have  violated  a  property 
right  similar  in  nature  to  his  right  in  the  books  themselves. 

10  Cf.  27  Harv.  L.  Rev.  87. 

11  The  New  York  statutory  right  of  privacy  would  seem  broader  than  the  common- 
law  right.  If  the  actress  had  not  consented  to  the  use  of  her  picture  by  the  defendant, 
on  the  wording  of  the  statute  she  still  had  a  cause  of  action  against  him  for  using  her 
name  for  advertising  purposes  without  her  written  consent,  although  her  interest  in 
privacy  was  gone. 
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law  breakers,  it  is  now  clear  that  the  mere  fact  that  the  plaintiff  is  a 
monopoly  does  not  bar  its  recovery.^  On  the  other  hand,  if  the  very  con- 
tract in  suit  is  illegal  it  plainly  cannot  be  enforced.^  The  situation  in  the 
principal  case  falls  between  these  two  elementary  propositions.  The 
contract  was  intrinsically  legal  ;^  but  when  taken  together  with  other 
contracts,  it  did  no  doubt  tend  to  further  the  continued  existence  of  the 
monopoly.  This  relation  the  court  refused  to  consider.  Substantially 
the  same  facts  have  come  before  the  Supreme  Court  twice  before.  In 
the  first  case,  however,  the  court  managed  to  find  no  tendency  in  the 
contract  sued  on  to  perpetuate  the  monopoly.^  But  in  the  second, 
where  the  connection  between  the  contract  and  the  illegal  combination 
was  perhaps  more  clear,  a  divided  court  recognized  it  and  decided  for 
the  defendant.^  In  material  facts  it  is  difficult  to  distinguish  this  case 
from  the  principal  case,^  and  it  is  therefore  overruled  in  substance,  or 
at  least  limited  to  its  very  facts  in  that  the  contract  there  sued  on  might 
possibly  have  been  of  itself  illegal.''' 

As  a  matter  of  contract  law,  it  is  a  question  of  some  difficulty  to  de- 
termine whether  a  contract  intrinsically  legal  is  tainted  with  illegality 
because  it  is  part  of  a  monopolistic  scheme.  It  is  obvious  that  these 
unoffending  contracts,  sufficiently  duplicated,  may  be  the  very  founda- 
tion of  monopoly.  This  is  recognized  when  the  public  attacks  a  com- 
bination directly,^  and  although  in  a  private  suit  on  the  separate 
contract  the  public  interest  is  not  quite  so  closely  affected,  yet  the 
weight  of  authority  here  also  considers  it  unenforceable  because  of  its 
unlawful  tendency.^ 

The  only  justification,  therefore,  for  the  result  in  the  principal  case 
must  be  that  the  Anti-Trust  Law  cuts  off  all  search  into  the  illegality 
of  monopoUes  other  than  by  the  methods  it  prescribes.  Such  a  doctrine 
would  be  highly  desirable.  It  would  relieve  plaintiffs  of  the  troublesome 
necessity  of  establishing  their  innocence  to  the  satisfaction  of  any  and 
every  court  which  chanced  to  have  jurisdiction,  and  leave  the  conclusive 
decision  of  important  and  compHcated  "trust"  questions  once  and  for 


^  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540.    See  22  Harv.  L.  Rev.  435. 

2  Patterson  v.  Imperial  Window  Glass  Co.,  91  Kan.  201,  137  Pac.  955. 

^  Fuller  V.  Hope,  163  Pa.  St.  62,  29  Atl.  779;  Matthews  v.  Associated  Press,  136 
N.  Y.  333,  32  N.  E.  981.  Perhaps  such  a  contract  would  now  be  illegal.  See  Clayton 
Anti-Trust  Act,  §  3  (approved  Oct.  15,  19 14). 

*  Connolly  v.  Union  Sewer  Pipe  Co.,  supra. 

^  Continental  Wall  Paper  Co.  v.  Voight  &  Sons  Co.,  212  U.  S.  227;  22  Harv.  L. 
Rev.  435. 

^  See  International  Harvester  Co.  v.  Oliver,  192  Fed.  59,  66. 

'  The  court  in  the  principal  case  distinguished  the  Continental  Case  on  this  ground. 
The  dissenting  justices  in  the  Continental  Case  pointed  out,  however,  that  the  con- 
tract was  per  se  intrinsically  legal. 

8  See  Swift  &  Co.  v.  United  States,  196  U.  S.  375,  396. 

^  Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohrman,  138  Ky.  530,  128  S.  W.  599; 
Pacific  Factor  Co.  ;;.  Adler,  90  Cal.  no,  27  Pac.  36;  Santa  Clara  Val.  M.  &  L.  Co.  v. 
Hayes,  76  Cal.  387,  18  Pac.  391;  Judd  v.  Harrington,  19  N.  Y.  Supp.  406;  Brent  v. 
Gay,  149  Ky.  615,  149  S.  W.  915.  Cf.  Morris  Run  Coal  Co.  z;.  Barclay  Coal  Co.,  68 
Pa.  173, 186;  Richardson  v.  Buhl,  77  Mich.  632,  43  N.  W.  1102.  See  22  Harv.  L.  Rev. 
435.  Contra,  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507,  43  Atl.  723;  Carter- 
Crume  Co.  v.  Peurrung,  86  Fed.  439.  See  also  the  dissenting  opinion  of  Mr.  Justice 
Holmes  in  Continental  Wall  Paper  Co.  v.  Voight  &  Sons  Co.,  supra. 
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all  to  the  federal  courts.^^  The  Act  provides  three  remedies:  dissolu- 
tion or  a  criminal  prosecution  by  the  government,  a  forfeiture  of  prop- 
erty, and  an  action  for  threefold  damages  by  any  person  injured.^^  The 
last  does  appear  inconsistent  with  an  intention  to  vest  the  exclusive 
right  to  deal  with  violations  of  the  Act  in  the  government.  Yet  here, 
too,  jurisdiction  is  vested  solely  in  the  federal  courts  ;^2  and  although  one 
conclusive  determination  as  to  the  legality  of  a  combination  for  all 
purposes  is  not  provided  for,  at  least  neither  state  nor  federal  courts 
are  affirmatively  given  jurisdiction  to  attack  monopolies  collaterally 
by  refusing  to  enforce  contracts  furthering  their  purposes.  The  con- 
tention that  the  Act  goes  further  and  deprives  the  courts  of  the  right 
of  such  collateral  attack  is  powerfully  supported  by  an  analogy  in  the 
interpretation  of  the  Act  to  Regulate  Commerce. ^^  This,  likewise, 
gives  any  person  the  right  to  sue  for  damages  in  any  district  or  circuit 
court.^^  And  it  further  provides  that  all  existing  remedies  are  preserved, 
the  provisions  of  the  Act  being  "in  addition  to  such  remedies."  ^^  Yet, 
in  order  to  prevent  interference  with  what  the  Supreme  Court  considered 
a  fundamental  pohcy  of  the  Act,  namely,  the  maintenance  of  a  uniform 
standard  of  rates,  it  construed  the  Act  as  depriving  courts  of  their  un- 
doubted former  jurisdiction  to  pass  upon  the  reasonableness  of  rates, 
unless  and  until  they  had  been  found  unreasonable  by  the  Interstate 
Commerce  Commission.^^  Such  an  interpretation  of  the  Sherman  Law, 
which  also  has  no  express  provision  on  the  matter,  may  seem  strained.^^ 
But  by  means  of  it  the  courts  are  deprived  of  their  otherwise  undoubted 
right  to  refuse  enforcement  to  contracts  furthering  illegal  monopolies, 
and  the  desirable  result  of  the  principal  case  attained.^^ 


Evidential  Use  of  Mathematically  Determined  Probability.  — 
A  recent  case  in  New  York  instancing  methods  of  criminal  detection 
reminiscent  of  Sherlock  Holmes  ^  also  exhibits  what  is  apparently  a  new 
problem  in  the  law  of  expert  evidence.    People  v.  Risley,  214  N.  Y.  75, 

^°  See  the  majority  opinion  when  the  principal  case  was  before  the  Georgia  Court  of 
Appeals.  Wilder  Manufacturing  Co.  v.  Com  Products  Refining  Co.,  11  Ga.  App.  588, 
599,  75  S.  E.  918,  923. 

1^  26  U.  S.  Stat,  at  Large,  209,  §§  4,  6,  7. 

12  The  recent  amendment  that  the  result  of  a  government  suit  will  be  primd  facie 
evidence  in  a  suit  by  a  private  party  is  also  significant.  Trade  Commission  Act  of 
Oct.  15,  1914,  §  5. 

1'  24  U.  S.  Stat,  at  Large,  379. 

"  Ibid.  §  9. 

1^  Ibid.  §  22, 

"  Texas  &  Pac.  Ry.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426. 

^^  To  be  sure,  in  developing  common-law  principles  the  courts  go  slowly  in  order 
to  avoid  judicial  legislation.  See  Holmes,  J.,  in  Stack  v.  New  York,  N.  H.  &  H.  R. 
Co.,  177  Mass.  155,  158.  But  in  applying  a  statute  the  courts  may  properly  take 
stronger  action  in  order  to  carry  out  the  legislative  intent.  See  Lord  Haldane  in 
Trim  District  School  Board  v.  Kelley  [1914]  A.  C  667,  680.  Cf.  28  Harv.  L.  Rev. 
308,  n.  12. 

^^  A  logical  application  of  the  analogy  would  seem  also  to  subject  the  individual's 
right  to  sue  for  threefold  damages  to  the  condition  precedent  of  an  adjudication  of 
the  illegality  of  the  monopoly  in  a  direct  attack  by  the  Attorney-General. 

1  "A  Case  of  Identity,"  by  Sir  Arthur  Conan  Doyle. 
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io8  N.  E.  200.2  To  show  that  a  typewritten  forgery  had  been  done 
on  the  defendant's  typewriter,  experts  on  typewriters  were  called, 
who  testified  that  certain  peculiarities  of  the  form  and  alignment  of  the 
type  exhibited  by  the  specimen  in  question  corresponded  exactly  with 
peculiarities  exhibited  by  writing  from  defendant's  typewriter.^  An 
expert  mathematician  was  next  produced,  who,  in  response  to  a  hypo- 
thetical question  ascribing  certain  ratios  to  the  probable  recurrence  of 
any  one  defect,  was  allowed  to  testify  that  the  probability  of  the  coinci- 
dence of  all  these  defects  in  another  machine  was  one  in  four  billion.^ 
The  admission  of  the  latter  testimony  was  held  to  be  reversible  error  on 
the  narrow  and  doubtless  unimpeachable  ground  that  the  assumed  hy- 
pothesis was  unwarranted  by  any  evidence  in  the  case,  but  the  court  in- 
dicated that  such  testimony  is  necessarily  improper  to  estabhsh  a  past 
event.^ 

An  obvious,  though  unsound,  objection  to  the  admission  of  such  evi- 
dence is  that  it  is  an  opinion  by  a  witness  no  more  expert  in  the  sort  of 
phenomena  under  investigation  —  viz.,  typewriters  —  than  the  jury; 
or,  as  it  is  sometimes  said,  that  it  amounts  to  an  usurpation  of  the  jury's 
function.^  Undoubtedly  it  is  the  function  of  the  jury  to  pass  judgment 
on  the  facts  and  determine  the  weight  of  inferences  to  be  drawn.  Reason- 
ing by  witnesses  is  not  allowed  unless  it  is  of  a  sort  which  the  jury  is  not 
equally  well  qualified  to  do  for  itself.  But  it  is  fundamental  that  one  pos- 
sessing special  skill  or  knowledge,  not  open  to  all,  concerning  the  sort  of 
phenomena  under  investigation,  and  whose  opinion  will  therefore  be  of 
assistance,  will  be  permitted  to  express  an  opinion  as  to  the  probability 
of  an  occurrence;  ^  and  it  seems  equally  in  accord  with  the  spirit  of 
the  opinion  rule  to  allow  the  same  sort  of  testimony  by  one  who,  al- 
though without  special  knowledge  of  facts,  is  skilled  in  a  speciahzed 
method  of  treating  facts,  provided  his  method  is  of  value  in  judicial 
investigation.^ 

The  only  objection,  if  any,  to  the  admission  of  expert  evidence  must 
therefore  be  that  mathematically  determined  probability  is  of  no  use 
in  judicial  investigation.  The  probability  of  an  event  is  not  a  quality 
of  the  event  itself,  but  expresses  a  degree  of  uncertainty  in  our  knowledge 

2  A  statement  of  the  case  will  be  found  in  Recent  Cases,  p,  708. 

^  An  instance  of  similar  use  of  such  evidence  is  found  in  State  v.  Freshwater,  30 
Utah  442,  85  Pac.  447.    See  also  Levy  v.  Rust,  49  Atl.  1017  (N.  J.). 

^  Similar  testimony  as  to  the  chance  of  a  given  individual  writing  three  signatures 
exactly  alike  was  admitted  in  the  celebrated  Howland  Will  Case,  an  account  of  which 
will  be  found  in  4  Am,  L.  Rev.  625.  The  appeal  was  decided  on  other  grounds  and  the 
correctness  of  this  ruling  not  tested.    See  Robinson  v.  Mandell,  3  Cliff.  (U.  S.)  169. 

5  Hogan,  J.:  "That  rule  [referring  to  expectancy  tables]  is  used  from  necessity 
when  the  fact  to  be  proved  is  the  probabiUty  of  the  happening  of  a  future  event.  It 
would  not  be  allowed,  for  illustration,  if  the  fact  to  be  established  were  whether  A 
had  in  fact  died,  to  prove  by  the  Carlisle  table  he  should  still  be  alive."  214  N.  Y. 
75,  86,  108  N.  E.  200,  203. 

Seabury,  J.  (dissenting  on  other  grounds) :  "...  I  should  hesitate  to  cast  a  vote 
which  .  .  .  would  sanction  the  reception  of  such  evidence  as  to  past  transactions." 
214  N.  Y.  75,  96,  108  N.  E.  200,  206, 

^  For  a  criticism  of  this  phrase  see  3  Wigmore,  Evidence,  §  1920. 

^  See  3  Wigmore,  Evidence,  §  1976. 

8  See  3  Wigmore,  Evidence,  §  1923,  where  it  is  said:  "But  the  only  true  criterion 
is:  On  this  subject  can  a  jury  from  this  person  receive  appreciable  help." 
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concerning  it.^  All  events  are  certain  in  nature.  Probability  is  thus  an 
expression  of  the  effect  of  more  or  less  evidence  in  giving  rise  to  belief. 
The  use  of  the  term  in  mathematical  science  is  not  different  from  its  use 
in  the  affairs  of  everyday  life,  except  that  in  everyday  life  probability 
takes  into  account  evidence  of  all  kinds,  whereas  mathematical  probabil- 
ity can  deal  only  with  the  convincing  effect  of  a  very  limited  kind  of  evi- 
dence. Probabihty  is  determined  mathematically  by  taking  the  ratio 
of  the  number  of  possible  cases  in  which  given  circumstances  may  com- 
bine to  produce  a  given  event,  to  the  total  number  of  possible  cases  in 
which  the  circumstances  may  conceivably  combine  in  all  ways,  when 
nothing  induces  a  belief  that  any  particular  case  will  occur  rather  than 
another.^^  The  ratio  is  thus  a  shorthand  expression  of  the  truth  con- 
cerning a  large  series  of  events.  The  only  truth  expressed  finally  is  as 
to  the  series  as  a  whole,"  without  taking  into  account  any  special  evi- 
dence as  to  any  particular  individual  of  the  series.^^  Nevertheless,  having 
evidence  only  as  to  the  whole,  with  none  as  to  particulars,  the  mathe- 
matical calculation  affords  the  most  accurate  and  rational  method  of 
measuring  the  proper  effect  of  this  evidence  upon  belief. 

This  proposition  receives  recognition  in  the  law  when  it  becomes  nec- 
essary in  estimating  the  amount  of  a  recovery,  the  right  to  which  is 
shown  by  more  satisfactory  evidence,^^  to  determine  the  future  date  at 
which  an  individual  will  die  (or  would  have  died  but  for  the  conduct 
of  defendant).  Here  the  facts  of  experience  consist  of  statistics  show- 
ing the  ages  to  which  a  large  number  of  individuals  of  the  given  age  have 
been  observed  to  live.  Mathematics  is  applied  to  these  statistics  to  give 
the  probable  expectancy,  which  is  almost  everywhere  admitted  as  evi- 
denced^ Now,  as  pointed  out  by  a  learned  writer,  it  is  not  the  futurity 
of  an  event  which  induces  us  to  act  upon  such  evidence,  but  the  absence 

^  See  Mill,  System  of  Logic,  3  ed.,  Bk.  3,  ch.  18,  §  i. 

^°  Cf.  the  definition  by  La  Place  in  22  Encyclopaedia  Britannica,  11  ed.,  tit.  Proba- 
bility, p.  377. 

"  The  conception  of  mathematical  theory  of  probability  as  dealing  with  a  series  of 
events  rather  than  with  particular  individuals  of  a  series  is  developed  in  Venn,  The 
Logic  of  Chance,  ch.  i,  §§  1-9. 

^  This  accounts  for  the  seeming  paradox  that  many  events  which  are  determined 
by  mathematics  to  be  improbable  (on  the  whole)  are  easily  believed  to  have  happened. 
Any  evidence  to  prove  that  a  particular  individual  belongs  to  a  class  occurring  very 
infrequently  in  the  series  in  no  way  contradicts  a  calculation  which  did  not  consider 
the  particular  evidence,  and  conversely  the  particular  evidence  is  not  weakened  be- 
cause of  the  calculation.  Indeed,  the  only  reason  for  making  a  calculation  based  on 
general  data  is  the  absence  of  more  satisfactory  data  relative  to  the  particular  event. 
So  when  a  mathematically  improbable  event  is  asserted  to  have  happened,  the  entire 
basis  of  probability  is  shifted.  The  question  becomes  one  of  the  probability  of  the 
individual's  veracity  and  of  the  probable  trustworthiness  of  his  sources  of  information; 
or  if  an  eyewitness,  of  the  probable  accuracy  of  his  observation. 

^^  It  will  be  noted  that  the  evidence  required  to  induce  a  court  to  give  any  judgment 
at  all  must  show  stronger  probability  than  that  required  to  fix  the  amount  of  such  a 
judgment,  once  it  is  shown  that  a  judgment  should  be  given.  This  difference  obviously 
rests  solely  on  practical  necessity.  It  is  submitted  that  this  fact  is  responsible  for  the 
apparent  force  of  the  example  given  by  Hogan,  J.,  in  support  of  his  argument  {supra, 
n.  5).  But  it  does  not  follow  that  evidence  susceptible  of  mathematical  treatment 
could  never  have  sufficient  weight  to  prove  an  issue  requisite  to  recovery.  A  fortiori 
it  does  not  follow  that  expert  mathematical  calculation  upon  such  evidence  should 
always  have  such  small  relevancy  as  to  be  inadmissible  on  such  an  issue. 

1*  See  3  WiGMORE,  Evidence,  §  1698. 
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of  other  evidence  of  more  convincing  nature  ^^  —  a  situation  obviously- 
more  often,  but  not  necessarily  only,  existing  with  regard  to  future  events. 
Hence  it  is  submitted  that,  given  relevant  evidence  to  which  mathe- 
matical calculation  is  applicable,  it  should  be  equally  admissible  whether 
the  probandum  concerns  the  past  or  future.^^  There  may,  of  course,  be 
cases  where  the  evidentiary  facts  to  be  used  as  basis  of  calculation  will 
have  such  slight  relevancy  that  it  will  be  useless  to  use  them,  and  of 
course  their  mathematical  expression  will  be  equally  excluded.  There 
may  also  be  cases  in  which  general  data,  standing  alone,  indicate  a  strong 
probability,  but  in  which  there  is  sujB&cient  evidence  relative  to  the  par- 
ticular event  in  question  to  make  the  mathematical  probability  based 
only  on  general  knowledge  have  almost  no  value.  Here  the  calculation 
would  be  superfluous  also,  although  the  general  data  might  be  relevant 
to  assist  in  a  proper  understanding  of  the  more  specific  evidence  under 
consideration.  But  these  are  questions  of  auxiliary  policy  dependent 
upon  the  facts  of  particular  cases,  and  it  is  submitted  that  no  general 
rule  should  exclude  the  mathematical  calculation  of  probability  in  any 
case  where  the  facts  are  susceptible  of  such  treatment. 


Enforcement  of  Trade  —  Union  Rules  to  Punish  an  Outside 
Party.  —  Frequent  discussions  have  left  the  field  of  labor  litigation 
bereft  of  virgin  charm.  A  Rhode  Island  case,  however,  is  worthy  of  note 
because  of  its  liberal  view.  Rhodes  Bros.  Co.  v.  Musicians'  Protective 
Union  Local,  etc.,  92  Atl.  641.^  The  court  in  that  case  dissolved  an  in- 
junction which  had  issued  against  a  musicians'  union  restraining  it  from 
imposing  fines  on  any  of  its  members  to  prevent  them  from  playing  for 
the  plaintiff.  The  musicians  had  been  ordered  not  to  enter  the  plaintiff's 
employment  under  a  by-law  of  the  association  which  prohibited  any 
member  from  playing  for  any  person  who  the  directors  might  decide  had 
broken  a  contract  with  one  of  the  union. 

When  a  combination  resorts  to  conscription  of  neutrals,  complicated 
questions  arise  beyond  the  scope  of  the  present  discussion,  but  the  right 
of  a  trade  union  to  require  its  own  members  to  comply  with  its  own  rules 
seems  simply  a  consequence  of  recognizing  such  unions  as  lawful  asso- 
ciations. Some  courts,  however,  while  not  questioning  the  right  to  in- 
flict the  drastic  penalty  of  expulsion,  have  held  that  an  outside  party  is 
illegally  injured  when  fines  or  threat  of  fines  are  used  to  promote  united 
action  against  him.^  This  seems  a  decidedly  strange  result,  for  as  in  these 
jurisdictions  the  fines  are  uncoUectable,  a  member  could  readily  avoid 

1^  Venn,  The  Logic  of  Chance,  ch.  5,  §  5. 

1^  To  draw  an  example  similar  to  that  given  by  the  court.  Suppose,  in  a  case  where 
the  presvunption  of  death  does  not  apply,  it  is  desired  to  prove  the  death  of  an  individual 
who  has  disappeared.  The  fact  that  if  alive  he  would  now  have  reached  the  age  of 
ninety-five  would  certainly  be  relevant.  Would  it  not  also  be  permissible  to  show  the 
proportionate  nimiber  of  persons  who,  reaching  the  age  of  the  given  individual  when 
last  heard  from,  also  reach  the  age  of  ninety-five? 

1  For  a  more  complete  statement  of  this  case  see  Recent  Cases,  p.  718. 

2  L.  D.  WiUcutt  &  Sons  v.  Driscoll,  200  Mass.  no,  85  N.  E.  897;  Martell  v.  White, 
185  Mass.  255,  69  N.  E.  1085  (traders'  association);  Boutwell  v.  Marr,  71  Vt.  i,  42 
Atl.  607  (traders'  association).    See  17  Harv.  L.  Rev.  558,  20  id.  355,  22  id.  234. 
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them  by  submitting  to  expulsion.^  So  he  would  have  no  cause  to  fear 
them  unless  he  feared  expulsion  more.  It  is  difficult  to  see  why  any  court 
should  bar  as  "coercive"  the  less  coercive  method  of  the  two.  Perhaps 
the  reason  is  that  less  than  a  century  ago  labor  unions  were  everywhere 
held  illegal  as  combinations  in  restraint  of  trade  ;^  and  although  they 
are  now  generally  said  to  be  legal,  some  narrow  limitations  upon  their 
activities  may  be  due  to  an  unconscious  inclination  to  attach  to  them 
unjustly  some  of  the  stigma  they  formerly  bore.^  A  union's  rules  and 
by-laws  should  be  contracts  binding  upon  its  members  unless  there  is 
something  in  the  nature  of  the  particular  rule  to  make  it  illegal  besides 
conflict  with  obsolete  economic  theories.^  Looked  at  from  this  point  of 
view  a  member  in  obeying  the  orders  of  the  proper  officers  with  regard 
to  a  matter  in  which  he  has  agreed  to  place  himself  under  their  control 
is  prima  facie  not  only  doing  no  wrong,  but  is  only  doing  his  legal  duty, 
and  the  officers  are  only  doing  their  duty  in  enforcing  his  performance 
by  the  use  of  any  reasonable  means. ^  And  these  may  in  proper  cases 
extend  to  fine,^  expulsion,^  or  the  threat  of  either,^^  without  giving  an 
outsider  affected  a  right  to  complain.  This  should  be  equally  true  in 
jurisdictions  holding  that  the  fines  are  collectable  and  cannot  be  avoided 
by  resignation  from  the  union.  The  union  member  has  voluntarily  and 
legally  submitted  himself  to  the  pressure,  and  made  himself  a  member 
of  the  forces  arrayed  against  the  plaintiff. 

The  legality  of  the  defendants'  action  then  should  depend  solely  upon 
the  nature  of  the  by-law  that  is  being  enforced,  and  the  motive  with 
which  it  is  brought  into  operation  against  the  plaintiff.  Now  the  rule 
here  invoked  by  the  union  would  generally  operate  to  punish  the  outside 
party  for  past  acts  more  than  to  put  pressure  on  him  to  do  something 
in  the  future  of  pecuniary  benefit  to  the  association.  Clearly  rules  thus 
punitive  of  outsiders  should  be  sparingly  recognized,  and  where  they  do 
not  tend  to  benefit  the  union  in  any  legitimate  way  or  where  the  pre- 

3  See  Martell  v.  White,  185  Mass.  255,  261,  69  N.  E.  1085,  1088;  Boutwell  v.  Marr, 
71  Vt.  I,  9,  42  Atl.  607,  609. 

*  For  the  history  of  trade  unions  see  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  202 
Fed.  514-533;  25  Harv.  L.  Rev.  465;  Assinder,  Trade  Unions,  chs.  i,  iv. 

5  Even  in  Australia,  where  an  advanced  stand  has  been  taken,  vestiges  of  the  old 
common-law  views  of  restraint  of  trade  long  obtained.  See  Taffs  v.  Beaseley,  16  Austr. 
L.  T.  59  (association  of  traders).  Of  course  on  common-law  principles  there  is  no  differ- 
ence as  regards  legaUty  between  combinations  of  laborers  and  combinations  of  traders, 
although  sometimes  the  former  appear  to  be  treated  more  severely.  Cf.  Friendly  Soc. 
V.  Ingall,  28  T.  L.  R.  104  (C.  A.)  with  Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  D. 
598,  [1892I  A.  C.  25. 

^  Master  Stevedores  Ass'n  v.  Walsh,  2  Daly  (N.  Y.)  i;  Brown  v.  Stoerkel,  74  Mich. 
269,  41  N.  W.  921;  Osborne  v.  Greymouth,  etc.  Union,  30  New  Zealand  L.  R.  634. 

'  Scott  Stafford  Opera  House  Co,  v.  Minneapohs  Musicians'  Ass'n,  118  Minn.  410, 
136  N.  W.  1092;  Saulsbury  v.  Coopers'  Int.  Union,  147  Ky.  170,  143  S.  W.  1018. 
Wabash  R.  Co.  v.  Hannahan,  121  Fed.  563,  especially  at  p.  571. 

8  Jetton-Deckle  Lmnber  Co.  v.  Mather,  53  Fla.  969,  43  So.  590;  Rea  v.  Buckland, 
II  West  AustraUa  L.  R.  2  (traders).  See  Osborne  v.  Greymouth,  etc.  Union,  supra, 
at  pp.  636,  637;  Amalgamated  Soc.  of  Engineers  v.  Austr.  Inst,  of  Marine  Engineers, 
3  C.  A.  R.  97,  loi  (Austraha). 

9  Bonn  Mfg.  Co.  v.  HoUis,  54  Minn.  223,  55  N.  W.  11 19.  See  L.  D.  Willcutt  & 
Sons  V.  Driscoll,  200  Mass.  no,  124,  140,  85  N.  E.  897,  903,  910. 

^°  Every  enforcement  of  a  rule  involves  at  least  a  threat  of  disciplinary  action,  for 
otherwise  there  would  be  no  enforcement  but  merely  a  voluntary  cessation  of  work. 
Consequently  the  cases  in  n.  8  and  n.  9,  supra,  stand  for  the  legahty  of  such  threats. 
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dominating  motive  is  vindictive/^  it  should  be  unlawful  to  enforce  them. 
But  it  seems  proper  for  an  association  to  take  concerted  action  ^^  to  in- 
spire respect  for  contracts  made  with  its  members/^  so  long  at  least  as 
the  action  taken  extends  no  farther  than  a  peaceable  refusal  to  allow  its 
members  to  offer  their  services.^^  The  method  used  should  not  be  illegal 
simply  because  it  is  indirect.^^ 

Legal  theory  and  criticism  in  this  field  have  frequently  fallen  into  the 
error  of  looking  too  much  at  the  plaintiff's  rights.^^  The  right  of  the  in- 
dividual to  a  free  market  for  his  capital  or  labor  has  been  disproportion- 
ately developed,  while  insufficient  emphasis  has  been  placed  upon  the 
recognized  facts  that  under  modern  conditions  free  competition  means 
combination/^  that  collective  action  by  labor  tends  to  fairer  compe- 
tition between  capital  and  labor  by  putting  the  contracting  units  on  more 
equal  terms/^  and  that  our  complex  economic  system  often  calls  for 
devious  means  of  protecting  self-interest.  The  problems  generally  pre- 
sented are  so  much  more  economic  than  legal  that  legislation  sooner  or 
later  seems  inevitable  to  relieve  courts  of  general  jurisdiction  from  the 
burden  of  trying  to  solve  them/^  but  it  is  none  the  less  incumbent  upon 
the  courts  not  to  take  a  narrow  position  in  the  meanwhile. 

"  Quinn  v.  Leatham,  [1901]  A.  C.  490;  Miller  v.  Collet,  32  New  Zealand  L.  R.  994; 
Martell  v.  Victorian  Coal  Miners'  Ass'n,  25  Australian  L.  T.  40,  120.  (Contrary  de- 
cision in  the  lower  court  adversely  criticized  in  17  Harv.  L.  Rev.  140.)  That  the  pun- 
ishment in  the  above  cases  was  inflicted  specially  and  not  within  rxiles  only  makes  the 
cases  distinguishable  on  an  additional  ground.  Departing  from  general  tactics  often 
attaches  legal  liabiUty.  See  Assinder,  Trade  Unions,  93.  Thus  the  fact  that  the  rule 
in  Martell  v.  White,  supra,  n.  2,  appUed  only  to  a  single  person  goes  far  to  distinguish 
that  case.  For  a  discussion  of  intent  and  motive  in  labor  litigation  see  20  Harv.  L. 
Rev.  256. 

^  As  to  the  legal  effect  of  combination  see  Sweeney  v.  Coote,  [1906]  i  Ir.  Ch.  51, 
109;  Scott  Stafford  Opera  Co.  v.  Minneapohs  Musicians'  Ass'n,  118  Minn.  410,  414- 
415,  136  N.  W.  1092,  1094. 

"  Schulten  v.  Bavarian  Brewing  Co.,  96  Ky.  224,  28  S.  W.  504  (traders);  Brewster 
V.  Miller's  Sons  Co.,  loi  Ky.  368,  41  S.  W.  301  (traders).  Contra,  Giblan  v.  Nat. 
etc.  Union,  [1903]  2  K.  B.  600;  See  17  Harv.  L.  Rev.  140. 

"  It  is,  of  course,  illegal  for  the  union  thus  to  cause  a  breach  of  contract.  Lumley 
V.  Gye,  2  E.  &  B.  216;  South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co., 
[1905]  A.  C.  239. 

15  The  by-law  in  the  principal  case  would  be  less  open  to  criticism  if  it  provided  for 
adjudication  of  disputes  by  parties  more  disinterested  than  the  union  directors.  Cf. 
Reynolds  v.  Davis,  198  Mass.  294,  84  N.  E.  457.  But  their  decision  appearing  to  have 
been  rendered  bond  fide  after  the  plaintiff  was  given  a  fair  hearing,  it  hardly  seems  that 
the  case  should  turn  on  that  point. 

1®  See  Rea  v.  Buckland,  supra,  at  p.  8. 

1^  See  dissent  of  Holmes,  J.,  in  Vegelahn  v.  Gunter,  167  Mass.  92,  107-108,44  N.  E. 
1077,  1081.  These  views  are  still  adhered  to.  See  Holmes,  J.,  in  Coppage  v.  Kansas, 
236  U.  S.  I,  27. 

18  There  seems  no  immediate  danger  of  over-correction.  Even  where  unionism  is  par- 
ticularly favored  by  law,  experience  has  shown  that  the  employer  still  largely  controls 
the  situation.  See  Federated  Engine  Drivers',  etc.  Ass'n  v.  Broken  Hill  Proprietary 
Co.,  5  C.  A.  R.  (Australia)  9,  27. 

1^  There  is  much  food  for  thought  in  the  system  the  Australian  Federal  Government 
has  evolved,  although  constitutional  difficulties  might  be  encountered  in  its  adoption 
in  this  country.  Commonwealth  Conciliation  and  Arbitration  Act,  1904-1911. 
All  interstate  strikes  or  lockouts  are  criminal.  §§  4,  6.  See  Ex  parte  Hart,  [1905-07] 
C.  A.  R.  107.  A  special  court  of  Concihation  and  Arbitration  has  been  constituted  which 
has  power  to  initiate  conferences  and  take  jurisdiction  of  all  industrial  disputes  and 
prevent  and  settle  them.    §§  4,  16,  18.    This  includes  the  power  to  fix  a  scale  of  min- 
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Testing  the  Reliability  of  the  Lay  Handwriting  Witness.  — 
Since  the  value  of  opinion  evidence  rests  entirely  upon  the  degree  of  ac- 
curacy which  the  witness's  special  skill  or  peculiar  knowledge  gives  to 
his  conclusions,  and  since  juries  tend  to  give  undue  credence  to  unsup- 
ported statements  of  opinion,  no  test  should  be  forbidden  which,  by 
displaying  the  ability  of  the  witness  to  deal  with  the  problem  under 
investigation,  throws  light  upon  the  true  value  of  his  testimony.  The 
untrustworthy  nature  of  lay  opinion  evidence  as  to  handwriting  ^  makes 
this  especially  true  in  that  case.^  Yet  a  recent  North  Carolina  decision 
holds  that  such  a  witness  cannot  be  tested  on  cross-examination  by 
being  asked  to  pass  upon  the  authenticity  of  specimen  genuine  and 
forged  signatures,  though  their  authorship  be  proved  in  a  manner  that 
would  make  authentic  signatures  admissible  for  the  purpose  of  com- 
parison in  the  direct  examination.  Fourth  National  Bank  of  Fayette- 
ville  V.  McArthur,  84  S.  E.  39.^ 

Such  a  result,  from  the  layman's  point  of  view,  must  no  doubt  seem 
a  palpable  error.  The  principle  underlying  all  evidence  as  to  handwrit- 
ing is  that  all  the  signatures  of  any  one  individual  display  common 
distinguishing  characteristics.  Hence  the  estimation  of  the  authen- 
ticity of  specimen  true  and  forged  signatures  of  the  reputed  author 
displays  specifically  the  ability  of  the  lay  witness  to  identify  the  signa- 
tures of  that  particular  person,  and  thus  provides  an  exceptionally  ac- 
curate test  of  the  merit  of  his  opinion.^  In  addition,  this  test  is  the  only 
means  whereby  the  value  of  his  testimony  can  be  satisfactorily  deter- 
mined; for  with  a  lay  witness  who  employs  the  principles  of  no  science, 
recourse  cannot  be  had  either  to  professional  reputation  or  an  examina- 
tion as  to  scientific  understanding.^    Finally,  as  the  judging  of  hand- 

imum  wages.  §  40  (b).  Rural  Workers'  Union  v.  Maldura  Branch,  etc.  Ass'n,  6  C.  A. 
R.  61.  AjQd  to  determine  a  great  variety  of  the  conditions  of  employment.  Merchant 
Service  Guild  v.  Com.  S.  S.  Owners'  Ass'n,  6  C,  A.  R.  6.  In  order  to  facilitate  arbitra- 
tion organization  of  labor  is  indispensable.  See  Australian  Tramway  Employees  Ass'n 
V.  Prahran,  etc.  Trust,  6  C.  A.  R.  130,  143.  Accordingly,  the  act  provides  that  neither 
employer  nor  employee  may  refuse  to  offer  or  accept  employment  because  the  other  is 
a  member  of  an  organization.  §§  9,  10.  And  the  court  may  decree  that  preference  be 
given  imion  men.  §  40  (a).  Australian  Tramway  Employees  Ass'n  v.  Prahran,  etc. 
Trust,  supra.  Under  a  similar  New  South  Wales  act  it  has  been  held  that  such  preference 
will  be  decreed  as  a  matter  of  course  whenever  the  Association  substantially  represents 
the  employees  of  an  industry.  TroUey  Draymen  and  Carriers  Union  v.  Master  Carriers 
Ass'n,  4  N.  S.  W.  A.  R.  38. 

^  Generally  lay  witnesses  who  have  seen  the  reputed  author  write,  or  whose  busi- 
ness experience  has  acquainted  them  with  his  hand,  are  permitted  to  express  their 
opinion  as  to  the  authenticity  of  the  disputed  signature,  Keith  v.  Lothrop,  64  Mass. 
453;  Hammond  v.  Varien,  54  N.  Y.  398;  Hammond's  Case,  2  Me.  33. 

2  See  Browning  v.  Gosnell,  91  la.  448,  458,  59  N.  W.  340,  344. 

'  A  statement  of  the  facts  of  this  case  appears  in  Recent  Cases,  p.  708. 

*  Such  an  experiment  is  an  equally  thorough  test  of  the  merit  of  the  expert  witness. 
See  Hoag  v.  Wright,  174  N.  Y.  36,  43,  66  N.  E.  579,  581.  Rarely  is  a  problem  which 
so  thoroughly  tests  the  witness's  abiUty  to  deal  with  the  matter  in  hand,  united  with 
so  infallible  a  basis  for  determining  the  correctness  of  his  answer. 

^  The  only  other  possible  way  of  estimating  the  lay  witness's  ability  is  on  the  basis 
of  former  instances  of  his  skill.  Even  in  the  rare  cases  where  such  instances  exist, 
such  a  basis  has  many  objectionable  features  from  which  the  court-room  test  is  free. 
See  2  WiGMORE,  Evidence,  §  1005  d.  The  situation  as  to  the  expert  is  almost  iden- 
tical. As  the  identification  of  handwriting  is  not  recognized  as  a  distinct  profession, 
little  can  be  learned  from  the  professional  reputation  of  the  witness.    An  examina- 
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writing  by  such  a  witness  requires  neither  lengthy  processes  nor  any 
special  apparatus,^  no  practical  obstacle  exists  to  his  making  a  satis- 
factory judgment  in  the  court  room.  The  discretion  of  the  trial  judge 
will  insure  that  the  test  is  fairly  undergone,  and  that  the  witness  is  not 
forced  to  give  decisions  under  conditions  dissimilar  from  those  under 
which  his  decision  concerning  the  disputed  signature  was  made.  The 
not  uncommon  assertion  that  a  non-expert  witness  "cannot  be  expected 
to  withstand  the  ordeal  of  such  examination,"  ^  by  showing  that  such 
opinion  evidence  ordinarily  has  but  little  merit,  only  emphasizes  the 
need  for  giving  to  the  jury  the  one  satisfactory  means  available  for 
estimating  its  true  value. 

Although  the  desirability  of  this  method  of  cross-examination  is 
clear,  it  is  necessary  to  see  if  its  use  is  opposed  to  any  of  the  devious 
legal  technicalities  concerning  comparison  of  writings.  As  the  test  is 
not  based  on  comparison  by  juxtaposition,  but  upon  the  identification 
of  a  signature  by  means  of  the  mental  image  in  the  witness's  mind, 
exactly  as  in  the  direct  examination,  no  difficulty  arises  from  the  rule 
forbidding  all  comparison  of  signatures  by  a  lay  witness.^  To  be  sure, 
any  further  difficulties  which  might  arise  from  the  various  rules  restrict- 
ing the  introduction  of  extraneous  specimen  signatures  could  be  avoided 
by  limiting  the  specimens  used  to  those  proper  for  the  purpose  of  the  di- 
rect examination;  but  to  confine  the  specimens  used  to  these  necessarily 
genuine  signatures  would  be  all  but  to  destroy  the  efficacy  of  the  test.^ 
In  jurisdictions  where  any  signatures  are  admissible  for  the  purposes  of 
the  direct  examination,  if  proved  authentic  by  direct  evidence  to  the 
satisfaction  of  the  trial  judge,^^  no  objection  on  principle  can  be  raised 
to  the  utilization  for  impeachment  of  other  signatures,  forged  as  well 
as  genuine,  if  the  character  of  each  is  proved  to  the  court.  If  the  nature, 
true  or  false,  of  each  specimen  is  known  before  the  test,  there  can  be  no 
danger  of  collateral  issues  arising.  The  discretionary  powers  of  the  trial 
judge  will  be  a  sufficient  guard  against  surprise  or  unfairness  in  the 
choice  of  specimens  ^^  —  an  unfairness  which  is  unlikely  anyway  in  the 
case  of  the  false  signatures,  since  the  more  carefully  the  forgeries  are  made 

tion  as  to  scientific  understanding  is  of  little  avail,  as  the  expert  does  not  to  any  large 
extent  apply  the  principles  of  any  science  but  rather  affords  the  jury  the  benefit  of 
skilled  observation. 

^  The  apparatus  of  the  expert,  even,  consisting  as  it  does  essentially  of  microscopes 
and  measuring  instruments,  is  such  as  is  perfectly  capable  of  use  in  court. 

'  See  the  principal  case,  p.  44;  Andrews  v.  Hayden's  Adm'rs,  88  Ky.  455,  459,  11 
S.  W.  428,  430. 

8  Garrels  v.  Alexander,  4  Esp.  37;  Travis  v.  Brown,  43  Pa.  9.  Contra,  Vinton  v. 
Peck,  14  Mich.  287.  And  with  the  expert  also,  since  his  direct  testimony  is  based  on 
comparison,  no  objection  on  this  score  can  arise  to  his  being  required  to  juxtapose 
the  same  standard  signatures  with  test  specimens  on  the  cross-examination. 

^  Counsel  have  made  ingenious  attempts  to  apply  the  test  without  proving  the 
authorship  of  extraneous  specimens,  by  endeavoring  to  secure  disagreement  among 
the  opponent's  witnesses  or  conflicting  opinions  from  the  same  witness,  concerning  the 
authorship  of  a  single  signature;  or  by  seeking  to  induce  the  witness  to  deny  an  admit- 
tedly authentic  signature  by  interchanging  it  with  unproven  specimens.  But  as  these 
tests  depend  for  their  success  upon  tricking  the  witness  rather  than  causing  him  to 
undergo  a  searching  examination,  they  are  obviously  unsatisfactory.  See  3  Wig- 
more,  Evidence,  §  2015  (i). 

^°  Moody  V.  Rowell,  17  Pick.  (Mass.)  490;  Koons  v.  State,  36  Oh.  St.  195,  199. 

"  See  Hoag  v.  Wright,  174  N.  Y.  36,  43,  66  N.  E.  579,  581. 
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the  more  thoroughly  will  they  test  the  witness's  ability  to  detect  them.^^ 
Many  jurisdictions,  however,  for  fear  of  collateral  issues  or  unfairness, 
arbitrarily  restrict  the  admission  of  specimens  on  the  direct  examina- 
tion to  those  admitted  to  be  genuine  or  those  already  in  the  case.^^ 
This  rule  of  thumb,  imperfect  even  for  direct  examination,  cannot  be 
meant  to  apply  to  cross-examination.  Collateral  issues  would  be  avoided 
by  the  use  of  specimens  admitted  to  be  false  as  well  as  those  admitted 
to  be  true,  while  the  papers  already  in  the  case  necessarily  afford  only 
genuine  signatures.  So,  even  in  courts  so  limiting  the  juxtaposition  of 
signatures  on  the  direct  examination,  no  insurmountable  legal  obstacle 
exists  to  the  full  use  of  this  test  of  the  witness.^^ 


RECENT  CASES 

Abatement  and  Revival  —  Survival  of  Action  —  Breach  of  Promise 
OF  Marriage:  Special  Damages.  —  In  an  action  for  breach  of  promise  to 
marry,  the  plaintiff  alleged  as  special  damages  that  she  gave  up  a  business 
in  which  she  was  engaged,  in  consideration  of  the  defendant's  promise  to  marry 
her.  Before  the  pleadings  were  delivered  the  defendant  died.  Held,  that  the 
action  cannot  be  maintained  against  the  executor.  Quirk  v.  Thomas,  3 1  T.  L.  R. 
237  (K.  B.). 

Lord  Ellenborough's  dictum  that  an  action  for  breach  of  promise  of  marriage 
will  survive  against  an  executor  if  there  are  special  damages  has  been  widely 
repeated  in  the  books.  See  Chamberlain  v.  Williamson,  2  M.  &  S.  408,  411; 
Stebbins  v.  Palmer,  18  Mass.  71,  75.    But  what  special  damages  will  suffice  for 

"  Eccentric  genuine  signatures  or  genuine  ones  written  especially  for  the  occasion 
could  be  excluded  here  by  the  court  as  well  as  in  direct  examination. 

^'  The  authorities  on  this  point,  which  is  largely  governed  by  statute,  are  so  diver- 
sified as  to  admit  of  no  systematic  classification.  See  3  Wigmore,  Evidence,  §§  2008, 
2016,  n.  Three  rules,  however,  may  be  taken  as  typical,  (i)  Comparison  is  not 
permissible.  Gibson  v.  Trowbridge  Co.,  96  Ala.  357,  11  So.  365;  Kinney  v.  Flynn, 
2  R.  I.  319.  (2)  Only  specimens  admitted  to  be  genuine  or  already  otherwise  in  the 
case  may  be  used  for  comparison.  Macomber  v.  Scott,  10  Kan.  335;  Vinton  v.  Peck, 
14  Mich.  287.  (3)  Signatures  are  admissible  for  comparison  if  proved  to  the  satis- 
faction of  the  trial  judge.    See  n.  10,  supra. 

"  The  authorities  upon  this  point  are  extraordinarily  confused.  Though  the  case 
of  the  lay  witness  is  in  every  respect  more  clear  than  that  of  the  expert,  it  has  been 
suggested  that  even  where  the  test  is  allowed  in  the  case  of  the  expert,  it  cannot  be 
apphed  to  the  lay  witness.  See  Wilmington  Savings  Bank  v.  Waste,  76  Vt.  331,  336, 
57  Atl.  241.  But  for  the  most  part  the  question  of  whether  the  test  is  permissible  is 
treated  alike  for  both  sorts  of  witnesses.  See  Page  v.  Homans,  14  Me.  478, 487;  3  Wig- 
more,  Evidence,  §§  2014,  2015.  In  jurisdictions  where  extraneous  specimens  are 
provable  for  the  purpose  of  the  direct  examination,  the  use  of  forged  signatures  in 
cross-examination  has  several  times  been  allowed.  Hoag  v.  Wright,  174  N.  Y.  36, 
66  N.  E.  579;  Browning  v.  Gosnell,  91  la.  448,  59  N.  W.  340.  But  see  Andrews  v. 
Hayden's  Adm'rs,  88  Ky.  455,  11  S.  W.  428.  But  in  those  jurisdictions  which  do  not 
allow  the  proof  of  extraneous  specimens  for  the  purposes  of  the  direct  examination, 
the  decisions  do  not  permit  the  proof  of  such  specimens  for  impeachment.  Gaimt  v. 
Harkness,  53  Kan.  405.  However,  some  of  the  jurisdictions  which  forbid  the  proving 
of  extraneous  specimens  for  the  purpose  of  the  cross-examination  permit  the  test 
if  made  exclusively  with  unproven  signatures  and  those  employed  in  the  direct  ex- 
amination. Johnston  Harvester  Co.  v.  Miller,  72  Mich.  265,  40  N.  W.  429.  Cf.  How- 
ard V.  Patrick,  43  Mich.  121,  5  N.  W.  84. 
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the  purpose  is  much  in  doubt.  It  is  clear  that  where  in  addition  to  the  promise 
to  marry  there  was  a  promise  to  give  property  to  the  plaintiff,  breach  of  the 
latter  promise  will  create  a  cause  of  action,  which  survives  against  the  promisor's 
executor.  See  Finley  v.  Chirney,  20  Q.  B.  D.  494,  500.  Perhaps  this  is  what 
is  meant  by  the  common  statement  that  the  action  will  survive  if  the  promise 
directly  affects  the  plaintiff's  property.  See  Hovey  v.  Page,  55  Me.  142,  145. 
Certainly  pecuniary  loss  directly  caused  by  the  breach  is  not  enough  to  make 
the  action  survive.  Finley  v.  Chirney,  supra.  Indeed  no  case  has  been  found 
in  which  a  suit  on  a  bare  promise  to  marry  survived  the  death  of  either  party 
unless  by  force  of  a  statute.  Shuler  v.  Millsaps,  71  N.  C.  297;  Stewart  v.  Lee, 
70  N.  H.  181,  46  Atl.  31.  The  principal  case  strengthens  the  probabihty  that 
the  maxim  ^^  actio  personalis  moritur  cum  persotta^'  will  not  be  encroached  upon 
in  this  class  of  cases. 

Accretion  —  Right  of  Riparian  Owner  to  Artificial  Extensions  of 
HIS  Bank.  —  Two  islands,  owned  by  the  plaintiff  and  the  defendant,  respec- 
tively, were  separated  by  a  navigable  slough.  The  state  built  a  dyke  across  the 
head  of  the  slough,  with  the  result  that  sandbars  formed  and  gradually  con- 
nected the  islands.  This  process  was  greatly  accelerated  by  the  use  of  the  slough 
as  a  dumping  ground  for  sand  dredged  by  the  state  from  another  channel.  The 
plaintiff  now  sues  to  quiet  title  to  that  part  which  he  claims  as  his  proportion- 
ate share  of  the  accretion.  Held,  that  he  is  entitled  to  the  reHef  sought.  Gilli- 
han  V.  Cieloha,  145  Pac.  106 1  (Ore.). 

It  seems  well  settled  that  a  riparian  owner  is  entitled  to  accretions  although 
they  arise  incidentally  from  the  presence  of  a  wharf,  dyke,  or  other  artificial 
condition.  Tatum  v.  City  of  St.  Louis,  125  Mo.  647,  28  S.  W.  1002;  Roberts  v. 
Brooks,  78  Fed.  411,  415.  Such  structures,  however,  must  not  have  been 
erected  by  the  riparian  owner  himseff  with  the  object  of  causing  the  accretion. 
See  Attorney-General  v.  Chambers,  4  DeG.  &  J.  55,  69.  The  principal  case,  ad- 
mittedly presents  an  extraordinary  example  of  accretion  from  artificial  causes, 
for  the  extension  was  largely  due  to  the  notorious  use  of  the  slough  as  a  dumping 
ground  for  sand  dredged  elsewhere  by  the  state.  But  the  court  takes  the 
position  that  as  against  everyone  but  the  state,  the  plaintiff  is  entitled  to  this 
artificial  addition  to  his  banks.  While  there  is  little  authority  on  the  point,  the 
result  seems  just  enough.  Certainly,  the  riparian  owner  would  prevail  against 
a  wrongdoer  who  had  made  such  a  deposit  in  front  of  the  uplands.  Steers  v. 
City  of  Brooklyn,  loi  N.  Y.  51,  4  N.  E.  7;  City  of  Memphis  v.  Wait,  102  Tenn. 
274,  52  S.  W.  161.  And  in  the  principal  case,  where  the  state  does  not  claim 
the  new  land,  it  is  equitable  to  consider  it  accretion  as  between  the  rival  owners 
and  to  divide  it  in  such  proportions  as  will  best  preserve  their  valuable  water 
rights,  —  especially  as  a  possessory  title  upon  pubHc  lands  has  been  held  suf- 
ficient to  maintain  the  statutory  suit  to  quiet  title.  Pralus  v.  Pacific  G.  &* 
S.  M.  Co.,  35  Cal.  30.  Furthermore,  it  would  be  doubtful  whether  the  state, 
having  filled  in  the  slough  and  made  it  useless  for  navigation,  could  thereafter 
assert  title  thereto.    See  Ledyard  v.  Ten  Eyck,  36  Barb.  (N.  Y.)  102,  125. 

Bankruptcy  —  Discharge  —  Effect  of  Discharge  on  Surety's  Con- 
tingent Claim  to  Indemnity.  —  The  principal  obligor  broke  the  contract 
prior  to  bankruptcy.  After  the  discharge  of  the  principal  obhgor,  the  surety 
paid  the  creditor,  and  now  sues  the  principal  for  reimbursement.  Held,  that 
his  recovery  is  barred  by  the  discharge.  Williams  v.  United  States  Fidelity, 
etc.  Co.,  U.  S.  Sup.  Ct.  Off.,  No.  80  (Feb.  23,  1915.) 

The  present  Bankruptcy  Act,  unlike  its  predecessor,  does  not  provide  specif- 
ically that  contingent  claims  shall  be  provable.  As  a  result  the  law  on  the 
point  is  in  confusion.  On  principle  it  would  be  desirable  to  free  the  bankrupt 
from  as  many  of  his  obligations  as  are  susceptible  of  valuation,  but  some  of 
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the  federal  courts,  in  seeming  disregard  of  this  pohcy,  have  held  contingent 
claims  never  provable.  In  re  Levy,  208  Fed.  479,  Other  decisions  find  warrant 
in  the  general  spirit  of  the  act  for  allowing  contingent  claims  to  be  proved.  In 
Re  Caloris  Mfg.  Co.,  179  Fed.  722.  Cf.  In  re  Scott  Transfer  Co.,  216  Fed.  308; 
see  27  Harv.  L.  Rev.  469.  As  yet,  the  Supreme  Court  has  not  been  forced  to 
decide  the  question,  for  in  the  only  case  involving  the  problem  the  claim  was 
deemed  incapable  of  liquidation.  Dunbar  v.  Dunbar,  190  U.  S.  340.  In  the 
principal  case,  the  court  holds  that  §  57  i,  which  allows  the  surety  to  prove 
in  the  creditor's  name  if  the  latter  is  remiss,  amply  protects  the  surety  and 
justifies  holding  his  claim  discharged.  This  settles  the  matter  satisfactorily 
as  far  as  sureties  are  concerned,  but  unfortunately  leaves  the  general  question 
undecided,  with  no  intimation,  however,  that  in  a  proper  case  a  contingent 
claim  would  be  held  not  provable. 

Bankruptcy  —  Dissolution  of  Liens  —  Lien  Acquired  within  Four 
Months  on  Property  Fraudulently  Conveyed.  —  An  insolvent  made  a  con- 
veyance which,  under  the  state  law,  was  fraudulent  only  as  to  existing  creditors. 
Two  years  later  these  creditors  brought  suit  to  set  the  conveyance  aside  and 
attached  the  property.  Within  four  months  of  this  attachment  the  insolvent 
was  petitioned  into  bankruptcy,  and  the  attachment  lien  was  preserved  for  the 
benefit  of  the  estate  under  §  67  /  of  the  Bankruptcy  Act,  which  voids  all  liens 
obtained  through  legal  proceedings  within  four  months  of  the  petition  unless 
the  court  orders  the  lien  preserved  for  the  benefit  of  the  estate.  The  property 
sold  for  less  than  the  debts  of  the  attaching  creditors  and  they  now  claim  the 
whole  proceeds.  Held,  that  the  proceeds  wUl  be  distributed  among  all  the  cred- 
itors of  the  estate.  Globe  Bank  6*  Trust  Co.  of  Paducah,  Ky.  v.  Martin,  236 
U.  S.  288. 

Under  §  70  e  of  the  Bankruptcy  Act,  the  trustee  can  set  aside  a  fraudulent 
conveyance  which  any  creditor  could  set  aside,  even  though  no  creditor  has 
acted  and  the  four  months'  period  has  elapsed.  Thomas  v.  Roddy,  122  N.  Y. 
App.  Div.  851,  107  N.  Y.  Supp.  473.  If  the  creditors  have  taken  action  in  the 
state  court  and  then  bankruptcy  intervenes  within  four  months  of  their  at- 
tachment of  the  property,  their  lien  will  be  avoided  under  §  67  /  unless  ordered 
preserved  for  the  benefit  of  the  estate.  Clarke  v.  Larremore,  188  U.  S.  486.  If 
preserved,  it  becomes  a  part  of  the  bankrupt's  estate,  and,  although  under  the 
state  law  the  existing  creditors  alone  could  have  profited  by  setting  aside  the 
conveyance,  all  creditors  must  now  share  alike.  First  National  Bank  v.  Staake, 
202  U.  S.  141.  Nor  can  these  creditors  claim  that  their  position  in  the  state 
court  created  a  priority  granted  by  the  state  law  and  retained  for  them  by 
§  64  b  (5),  for  that  section  contemplates  priorities  of  an  entirely  different  na- 
ture, depending  upon  the  furnishing  of  labor  or  materials  and  the  like.  See  In 
re  Laird,  109  Fed.  550;  In  re  Bennett,  153  Fed.  673.  Whether  such  an  attach- 
ment levied  after  four  months  on  property  fraudulently  conveyed  would  itself 
constitute  an  act  of  bankruptcy  under  §  3  a  (3),  as  a  preference  suffered  or  per- 
mitted through  legal  proceedings,  was  not  here  before  the  court.  Such  would 
seem  to  be  the  result,  however,  if  the  property  for  this  purpose  can  be  consid- 
ered as  belonging  to  the  bankrupt,  and  a  creditor  would  then  be  able  to  derive 
no  benefit  whatever  from  his  individual  diligence  in  attaching  the  property 
at  a  time  when  the  fraudulent  conveyance  itself  has  ceased  to  be  available  as 
an  act  of  bankruptcy.    See  Wilson  v.  Nelson,  183  U.  S.  191,  198. 

Constitutional  Law  —  Impairment  of  the  Obligation  of  Contracts 
—  Rights  of  Lessee  of  Property  Exempted  from  Taxation  by  Legisla- 
tive Contract.  —  The  charters  of  two  railroads  exempted  them  from  taxa- 
tion beyond  one-half  of  one  per  cent  of  their  annual  incomes  and  authorized 
leases  of  the  franchises.    In  pursuance  of  this  authority  and  of  a  subsequent 
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act  sanctioning  the  specific  transaction,  the  railroads  were  leased  to  the  plain- 
tiff corporation  with  an  option  of  perpetual  renewal.  The  leased  roads  were 
then  taxed  to  the  plaintiff,  the  lessee,  as  owner  of  the  fee,  at  more  than  one- 
half  of  one  per  cent  on  their  incomes.  Held,  that  the  tax  will  be  enjoined  as 
an  impairment  of  the  obligation  of  the  contract  to  exempt.  Wright  v.  Central 
of  Georgia  Ry.  Co.,  U.  S.  Sup.  Ct.  Off.,  No.  i6i  (March  22,  1915). 

Alleged  contracts  of  a  state  legislature  exempting  property  from  taxation 
are  viewed  with  hostility  by  the  courts,  and  will  not  be  protected  under  the 
contract  clause  of  the  Constitution  unless  a  legal  obligation  is  conclusively 
established.  Christ  Church  v.  Philadelphia,  24  How.  (U.  S.)  300.  The  char- 
ters in  the  principal  case  meet  this  test  and  in  fact  had  already  been  interpreted 
to  constitute  a  binding  contract  with  the  lessor  railroads.  Wright  v.  Georgia 
R.  &"  B.  Co.,  216  U.  S.  420.  But  the  hostility  of  the  law  toward  limitations 
of  this  kind  is  so  great  that  the  exemption,  even  when  established,  does  not 
follow  the  property  into  the  hands  of  transferees  of  the  contracting  party  unless 
the  legislature  clearly  so  intended.  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S. 
236;  Getton  V.  University  of  the  South,  208  U.  S.  489.  The  principal  case  finds 
that  such  an  intent  is  evidenced  by  the  cumulative  force  of  the  peculiar  facts 
surrounding  this  particular  lease.  It  expressly  negatives  the  impHcation  that 
the  fee  would  be  exempt  into  whosesoever  hands  it  might  come,  or  that  an  in- 
terest less  than  the  fee  could  not  be  taxed.  The  question  is  one  of  degree,  which 
must  be  determined  by  the  process  of  judicial  inclusion  and  exclusion,  and  the 
principal  case  is  significant  only  as  estabHshing  a  datum  in  that  process. 

Constitutional  Law  —  Personal  Rights:  Civil,  Political,  and  Re- 
ligious—  Liberty  to  Contract:  Regulation  of  Hours  of  Labor. — A 
California  statute  forbade  the  employment  of  any  woman  in  certain  industrial 
and  mercantile  occupations  for  a  longer  period  than  eight  hours  in  one  day 
or  forty-eight  hours  in  one  week.  Cal.  Stat.,  191  i,  p.  437.  A  hotel  proprietor 
was  arrested  for  violating  the  statute  by  allowing  a  chambermaid  in  his  employ 
to  work  nine  hours  in  one  day.  He  now  attacks  the  vaHdity  of  the  statute  by 
Habeas  corpus  proceedings.  Held,  that  the  statute  is  constitutional.  Miller  v. 
Wilson,  236  U.  S.  373. 

This  same  statute  was  later  so  amended  as  to  apply  to  women  employed  in 
hospitals,  with  the  exception  of  graduate  nurses.  Cal.  Stat.,  1913,  p.  713.  A 
woman  pharmacist  employed  in  a  hospital  seeks  to  restrain  its  enforcement  on 
the  ground  that  it  violates  the  Fourteenth  Amendment.  Held,  that  the  statute 
is  constitutional.    Bosley  v.  McLaughlin,  236  U.  S.  385. 

These  decisions  establish  the  power  of  legislatures  to  shorten  the  hours  of 
women's  labor  to  a  greater  extent  than  some  authorities  had  considered  allow- 
able. See  Ritchie  v.  People,  155  111.  98,  40  N.  E.  454;  Freund,  Police  Power, 
§  314.  It  has,  however,  become  clearly  established  that  a  ten-hour  day  for 
women  may  be  prescribed  by  statute.  Riley  v.  Massachusetts,  232  U.  S.  671; 
Mullerv.  Oregon,  208  U.  S.  412;  People  v.  Elerding,  254  111.  579,  98  N.  E.  982; 
Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383;  Wenham  v.  State,  65  Neb. 
394,  91  N.  W.  421;  State  v.  Buchanan,  29  Wash.  602,  70  Pac.  52.  This  slight 
additional  restriction,  in  view  of  the  conditions  of  modem  industrial  life,  carmot 
be  deemed  so  unreasonable  as  to  exceed  the  police  power  of  the  state.  State  v. 
Somerville,  67  Wash.  638,  122  Pac.  324.  Earnshaw  v.  Newman,  47  Chi.  Leg. 
News,  281  (Sup.  Ct.,  D.  C).  For  a  discussion  of  the  constitutional  principles 
involved,  see  21  Harv.  L.  Rev.  495.  The  second  case  illustrates  the  some- 
what unequal  results  of  the  necessarily  imperfect  fashion  in  which  classes 
of  occupations  and  employees  must  be  defined  by  legislatures.  Such  legis- 
lative classifications,  however  far  from  perfect,  will  be  upheld  by  the  courts  to 
the  verge  of  caprice.  See  Jefrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571;  Lindsley  v. 
Natural  Carbonic  Gas  Co.,  220  U.  S.  61,  78.    But  in  legislation  of  this  charac- 
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ter,  better  results  might  be  secured,  it  would  seem,  by  delegating  to  adminis- 
trative boards,  similar  to  those  now  administering  the  minimum  wage  statutes 
in  several  states,  the  task  of  fixing  the  exact  fields  of  industry  to  which  the  re- 
strictions should  apply.  See  2  Geo.  V,  c.  2;  Wis.  Laws,  1913,  ch.  381;  4  Am. 
Lab.  Leg.  Rev.  13;  28  Harv.  L.  Rev.  89. 

Constitutional  Law  —  Powers  of  Legislature:  Taxation  —  Stamp 
Tax  on  Bill  of  Costs  in  State  Court.  —  The  United  States  War  Revenue 
Act  of  October  22,  1914,  on  a  fair  construction,  required  a  litigant  in  a  state 
court  to  affix  a  revenue  stamp  to  his  bill  of  costs,  and  forbade  the  clerk  of  court 
to  certify  the  bill  before  a  stamp  was  attached.  Held^  that  the  provision  is  un- 
constitutional. Neldert  v.  Chicago,  R.  I.  b'  P.  R.  Co.,  City  Ct.,  N.  Y.,  Feb.  9, 
191 5  (not  yet  reported). 

Congress  may  not  impede  the  states  in  the  exercise  of  their  reserved  govern- 
mental powers,  one  of  which  is  the  administration  of  justice.  Collector  v.  Day, 
II  Wall.  (U.  S.)  113;  Bettman  v.  Warwick,  108  Fed.  46.  Although  a  tax,  the 
financial  burden  of  which  falls  directly  or  indirectly  on  the  state,  is  the  usual 
mode  in  which  this  has  been  attempted,  embarrassments  of  every  description 
are  equally  obnoxious  to  the  Constitution.  Jones  v.  Keep,  19  Wis.  369;  see 
McNally  v.  Field,  119  Fed.  445,  447.  So  the  tax  in  the  principal  case,  although 
it  comes  out  of  the  litigant's  pocket,  is  objectionable  because  payment  of  it 
is  made  a  condition  precedent  to  execution  of  the  state  court's  judgment.  It 
has  been  suggested  that  the  litigant  might  be  held  personally  liable  for  the  tax, 
even  though  the  state  court's  process  could  not  be  obstructed  to  enforce  pay- 
ment. See  Downer,  J.,  diss.,  in  Jones  v.  Keep,  supra,  388.  But  it  is  submitted 
that  such  a  tax  on  the  privilege  of  seeking  justice  in  the  state  tribunals  would 
likewise  contravene  the  right  of  the  state  to  administer  justice  on  its  own  terms 
among  those  who  resort  to  its  courts. 

Contribution  —  Shifting  of  Criminal  Penalty  to  One  Primarily  Re- 
sponsible. —  The  plaintiffs,  moneylenders,  hired  the  defendants  to  address 
envelopes  to  persons  whose  names  appeared  in  a  certain  handbook,  but  to 
omit  minors.  The  defendants  carelessly  included  a  minor  among  the  addressees, 
and  the  plaintiffs  innocently  sent  him  a  circular.  The  plaintiffs  were  convicted 
of  the  statutory  misdemeanor  of  sending  a  moneylender's  circular  to  an  infant 
without  reasonable  grounds  to  believe  him  of  full  age.  This  is  an  action  to 
recover  the  amount  of  the  fine  and  costs.  Held,  that  only  nominal  damages  are 
recoverable.  R.  Leslie  (Ltd.)  v.  Reliable  Advertising  and  Addressing  Agency 
(Ltd.),  [1915]  I  K.  B.  652. 

For  a  discussion  of  the  novel  question  of  whether  one  who  has  suffered  a 
criminal  penalty  may  recover  its  amount  in  damages  from  the  one  who  was 
responsible  for  his  conmiitting  the  crime,  see  Notes,  p.  687. 

Corporations  —  Stockholders:  Rights  Incident  to  Membership  — 
Restriction  on  Transfer  of  Shares  in  Agreement  of  Association.  — 
Under  a  Massachusetts  statute  which  provided  that  any  restrictions  on  the 
transfer  of  stock  should  be  set  forth  in  the  agreement  of  association,  it  was 
provided  in  the  agreement  and  noted  on  the  certificates  that  none  of  the  shares 
should  be  transferred  without  consent  of  three-fourths  of  the  capital  stock. 
The  defendants  acquired  stock  without  complying  with  this  requirement,  and 
now  claim  to  be  stockholders  and  hence  qualified  to  act  as  directors,  on  the 
ground  that  the  restriction  is  void.  Held,  that  the  restriction  is  valid.  Long- 
year  V.  Hardman,  219  Mass.  405,  106  N.  E.  1012. 

Corporations,  like  other  associations  of  individuals,  often  find  it  expedient 
for  various  reasons  to  limit  the  admission  of  new  members.  While  this  is 
iisually  accomplished  by  placing  restrictions  on  the  transfer  of  the  stock,  the 
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consequent  restraint  on  alienation  has  not  usually  been  deemed  to  be  against 
public  policy.  See  Bar  gate  v.  Shortridge,  5  H.  L.  Cas.  297,  311;  Borland's 
Trustee  v.  Steel  Brothers  &'  Co.,  Ltd.,  [1901]  i  Ch.  279;  Gray,  Restraints, 
2  ed.,  §  2gd.  Any  such  restriction,  however,  must  acquire  its  force  either 
from  incorporation  in  the  agreement  of  association  as  one  of  the  original  in- 
cidents of  the  share  or  else  by  means  of  a  by-law  in  some  way  binding  upon 
the  holders.  It  is  generally  said  that  a  mere  by-law  is  not  sufficient  to  create 
the  restriction  on  the  right  to  transfer  the  stock.  Kinnan  v.  Sullivan  County 
Club,  26  N.  Y.  App.  Div.  213,  50  N.  Y.  Supp.  95;  Sargent  v.  Franklin  Insur- 
ance Co.,  8  Pick.  (Mass.)  90.  Cf.  Brinkerhof-F arris  Trust  b"  Savings  Co.  v. 
Home  Lumber  Co.,  118  Mo.  447,  24  S.  W.  129.  But  even  a  by-law  will  efifec- 
tively  impose  the  restriction  if  the  stock  recites  the  limitation,  or  is  clearly 
taken  on  those  terms.  New  England  Trust  Co.  v.  Abbott,  162  Mass.  148,  38 
N.  E.  432;  Barrett  v.  King,  181  Mass.  476,  63  N.  E.  934.  Cf.  Nicholson  v. 
Brewing  Co.,  82  Oh.  St.  94,  91  N.  E.  991.  See  Uniform  Stock  Transfer  Act, 
§  15.  On  the  other  hand,  by  express  agreement  among]  themselves  the  stock- 
holders themselves  may  restrict  the  transfer  of  shares  almost  without  limita- 
tion. See  Fitzsimmons  v.  Lindsay,  205  Pa.  79,  82,  54  Atl.  488,  489;  Williams 
V.  Montgomery,  148  N.  Y.  519,  43  N.  E.  57;  20  Harv.  L.  Rev.  328.  Simi- 
larly, where  the  restrictions  are  found  in  the  agreement  of  association  and  re- 
ferred to  on  the  certificates,  they  are  treated  as  inherent  in  the  share  itself 
and  consequently  bind  all  holders.  Gibbs  v.  Long  Island  Bank,  83  Him  (N.  Y.) 
92,  31  N.  Y.  Supp.  406.  In  the  principal  case  the  statute  itself  showed  there 
was  no  policy  against  restrictions,  and  there  was  no  valid  objection,  there- 
fore, to  limitations  expressed  in  the  agreement  and  repeated  in  the  certifi- 
cates, and  found  by  the  court  to  be  entirely  reasonable  in  view  of  the  nature 
and  purposes  of  the  association. 

Damages  —  Measure  of  Damages:  Tort  —  Severance  erom  Realty: 
Wilful  and  Innocent  Trespass.  —  The  defendants  carried  off  a  quantity  of 
ore  from  the  plaintiff's  mine,  milled  it,  and  sold  the  finished  product.  Part  of 
the  ore  was  taken  with  knowledge  of  the  plaintiff's  rights.  In  an  action  of  tres- 
pass, the  court  instructed  the  jury  that  the  measure  of  damages  for  innocent 
trespass  was  the  gross  proceeds  of  the  sale  less  aU  the  defendant's  expenses; 
but  that  when  the  trespass  was  wilful,  the  defendant  was  entitled  to  no  deduc- 
tions. Held,  that  these  instructions  are  correct.  Liberty  Bell  Gold  Mining  Co. 
V.  Moorhead  Mining  b"  Milling  Co.,  145  Pac.  686  (Colo.). 

By  the  weight  of  authority,  the  measure  of  damages  for  an  innocent  trespass 
is,  as  stated  in  the  principal  case,  the  value  of  the  ore  in  the  ground,  plus  any 
profits  of  the  transaction.  Forsyth  v.  Wells,  41  Pa.  291;  Burke  Hollow  Coal  Co. 
V.  Lawson,  151  Ky.  305,  151  S.  W.  657.  See  Winchester  \.  Lang,  33  Mich.  205; 
Dougherty  v.  Chestnut,  86  Tenn.  i.  This  rule  adequately  compensates  the  plain- 
tiff for  the  injury  suffered,  and  inflicts  no  penalty  on  the  defendant.  A  harsher 
rule,  allowing  the  pkintiff  to  recover  the  value  of  the  ore  after  severance,  is  in 
force  in  some  jurisdictions.  Donovan  v.  Consolidated  Coal  Co.,  187  111.  28,  58 
N.  E.  290;  Barton  Coal  Co.  v.  Cox,  39  Md.  i.  A  few  states  apply  this  larger 
measure  of  damages  only  when  the  action  is  in  trover.  Ivy  Coal  b°  Coke  Co.  v. 
Alabama  Coal  b'  Coke  Co.,  135  Ala.  579,  33  So.  547.  Cf.  Warrior  Coal  6*  Coke 
Co.  V.  Mabel  Mining  Co.,  112  Ala.  624,  20  So.  918.  This  distinction  is  objec- 
tionable as  giving  two  measures  of  damages  for  the  same  injury.  It  does  not 
exist,  of  course,  where  forms  of  action  have  been  abolished.  See  Sedgwick, 
Damages,  9  ed.,  §  500  et  seq.  Where  the  trespass  is  wilful,  the  plaintiff,  by  the 
great  weight  of  authority,  can  recover  the  full  value  of  the  converted  article 
at  the  time  of  demand.  St.  Clair  v.  Cash  Gold  Mining  6*  Milling  Co.,  9  Colo. 
App.  235,  47  Pac.  466;  Liberty  Bell  Co.  v.  Smuggler  Co.,  203  Fed.  795.  Cf. 
Single  v.  Schneider,  30  Wis.  570;  McGuire  v.  Boyd  Coal  6*  Coke  Co.,  286  111.  69, 
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86  N.  E.  174.  If  the  defendant's  right  to  recover  his  expenses  depended  upon 
a  quasi-contractual  counterclaim,  this  result  would  be  correct,  for  the  wrong- 
doer has  no  claim  in  quasi-contract.  See  22  Harv.  L.  Rev.  419,  425.  The 
courts,  however,  have  not  treated  the  question  in  this  way,  but  give  the 
plaintiff  compensation  beyond  his  injury  on  the  theory  of  exemplary  damages. 
From  this  point  of  view  the  result  seems  unjustifiable,  as  the  plaintiff  has  suf- 
fered no  more  injury  than  if  the  trespass  had  been  innocent,  and  deserves  no 
greater  compensation. 

Eminent  Domain  —  What  Property  can  be  Taken  —  Land  Already  De- 
voted TO  THE  Same  Public  Use.  —  An  electric  railway  company  acquired  a 
site  for  a  power  plant  and  was  proceeding  with  due  diligence  to  develop  it  for 
use.  Another  railway  company  seeks  to  take  the  land  for  the  same  purpose  by 
eminent  domain  xmder  a  general  statute.  Held,  that  it  cannot  do  so.  State  v. 
Superior  Court  for  Spokane  County,  145  Pac.  999  (Wash.). 

This  decision  is  imdoubtedly  correct.  It  is  true  that  property  already  held 
for  a  public  use  is  still  subject  to  the  state's  power  of  eminent  domain.  Central 
Bridge  Corp.  v.  Lowell,  4  Gray  (Mass.)  474.  And  property  may  be  taken  from 
private  into  public  ownership  to  be  used  for  the  same  public  purpose.  In  the 
Matter  of  the  City  of  Brooklyn,  143  N.  Y.  596,  38  N.  E.  983;  Brady  v.  Atlantic 
City,  53  N.  J.  Eq,  440,  32  Atl.  271.  But  it  is  not  within  the  power  of  the  legis- 
lature to  authorize  a  private  individual  or  corporation  to  take  property  al- 
ready devoted  to  public  use  to  be  used  for  the  same  purpose  and  in  the 
same  manner,  for  this  would  merely  effect  an  arbitrary  transfer  of  the  prop- 
erty of  one  person  to  another  without  the  justification  of  pubUc  necessity  or 
benefit  which  is  the  basis  of  the  right  of  eminent  domain.  Cary  Library  v. 
Bliss,  151  Mass.  364,  25  N.  E.  92;  and  see  Lake  Shore  b'  M.  S.  Ry.  Co.  v.  Chi- 
cago 6^  W.  I.  R.  Co.,  97  111.  506,  512;  West  River  Bridge  Co.  v.  Dix,  6  How. 
(U.  S.)  507,  537;  2  Lewis,  Eminent  Domain,  3  ed.,  §  440.  The  result  of  this 
case  could  also  be  reached  by  statutory  construction,  for  unless  greater  power 
is  given  expressly  or  by  necessary  impHcation,  general  eminent  domain  statutes 
give  the  right  to  take  land  already  in  pubhc  use,  only  upon  the  condition  that 
the  loss  of  the  part  taken  will  not  seriously  impede  this  existing  use  and  that 
the  condemnor  can  show  a  reasonable  necessity  for  it.  In  the  Matter  of  the  City 
of  Buffalo,  68  N.  Y.  167;  Rutland-Canadian  R.  Co.  v.  Central  Vermont  Ry.  Co., 
72  Vt.  128,  47  Atl.  399;  Butte  A.df  P.  Ry.  Co.  v.  Montana  U.  Ry.  Co.,  16  Mont. 
504,  41  Pac.  232;  see  18  Harv.  L.  Rev.  313.  But  see  Marin  County  Water 
Co.  V.  Marin  County,  145  Cal.  586,  79  Pac.  282. 

Evidence  —  Character  of  Parties  —  Admissibility  in  Civil  Suits  In- 
volving Moral  Turpitude.  —  In  an  action  upon  a  fire  insurance  policy,  the 
defendant  sought  to  defeat  recovery  upon  the  ground  that  the  insured,  who 
died  before  trial,  had  fraudulently  overstated  his  loss.  On  this  issue  evidence 
of  the  good  reputation  of  the  insured  for  truth  and  honesty  was  given.  Held, 
that  such  evidence  is  admissible.  Rasmusson  v.  North  Coast  Fire  Ins.  Co.,  145 
Pac.  610  (Wash.). 

Attempts  have  been  made  at  various  times  to  engraft  exceptions  upon  the 
general  rule  excluding  evidence  of  the  character  of  the  parties  in  civil  suits  where 
it  is  not  itself  in  issue.  In  neghgence  cases  the  reputation  of  the  negligent  person 
has  been  admitted  where  there  were  no  eyewitnesses.  Chicago,  R.  I.  6*  P.  Ry. 
Co.  v.  Clark,  108  111.  113.  But  see  12  Harv.  L.  Rev.  500,  568.  Another  excep- 
tion was  attempted  in  an  early  New  York  case,  where  the  act  involved  moral 
turpitude  and  was  based  solely  upon  circumstantial  evidence.  Ruan  v.  Perry, 
3  Cai.  (N.  Y.)  120.  But  this  case  was  promptly  overruled  and  is  generally  re- 
pudiated to-day.  Gough  v.  St.  John,  16  Wend.  (N.  Y.)  646.  See  i  Wigmore, 
Evidence,  §  64.    Upon  analogy  to  the  ordinary  rule  in  criminal  cases  allowing 
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the  accused  to  show  his  own  good  character,  another  exception  has  been  intro- 
duced in  actions  for  slander  imputing  a  crime,  where  truth  has  been  pleaded. 
Harding  v.  Brooks,  5  Pick.  (Mass.)  244;  Downey  v.  Dillon,  52  Ind.  442.  Contra, 
Matthews  v.  Huntley,  9  N.  H.  146;  Houghtaling  v.  Kelderhouse,  2  Barb.  (N.  Y.) 
149  (affirmed  i  N.  Y.  530).  A  somewhat  similar  exception  has  been  advocated 
wherever,  as  in  the  principal  case,  the  act  in  issue  is  itself  also  a  crime.  Hein 
V.  Holdrtdge,  78  Minn.  468,  81  N.  W.  522.  Contra,  Continental  Ins.  Co,  v. 
Jacknichen,  no  Ind.  59,  10  N.  E.  636;  Adams  v.  Elseffer,  132  Mich.  100,  92 
N.  W.  772.  In  following  the  analogy  of  the  criminal  cases,  these  two  last 
exceptions  overlook  the  historical  fact  that  the  rule  in  criminal  cases  is  an  ex- 
ception made  in  favor  of  the  criminal  in  an  attempt  to  mitigate  the  severity 
of  the  old  English  criminal  law.  See  Matthews  v.  Huntley,  supra,  148.  This 
consideration  has  no  place  in  a  civil  suit.  On  the  other  hand,  the  dangers  of 
comphcating  the  issue,  prolonging  the  trial  and  prejudicing  the  jury  weigh 
heavily  against  extending  the  exceptions  to  the  character  rule. 

Evidence  —  Opinion  Evidence  —  Expert  Testimony:  Calculation  of 
Probability.  —  The  defendant  was  indicted  for  having  offered  in  evidence  a 
typewritten  dociunent  with  knowledge  of  its  fraudulent  alteration.  It  was 
shown  that  certain  peculiarities  of  the  form  and  alignment  of  the  letters  of  the 
alteration  corresponded  exactly  with  peculiarities  in  specimens  of  writing  from 
the  defendant's  typewriter.  The  defendant  brought  out  from  testimony  given 
by  typewriter  experts  the  many  causes  and  great  frequency  of  occurrence  of 
such  peculiarities.  In  answer  to  a  hypothetical  question  propounded  by  the 
prosecution  assuming  a  certain  frequency  to  the  appearance  of  each  defect, 
an  assumption  apparently  unwarranted  by  any  evidence,  an  expert  mathe- 
matician then  calculated  for  the  jury  the  chances  of  the  coincidence  of  these 
defects  in  another  machine  as  being  one  in  four  billion.  Held,  that  the  admis- 
sion of  this  mathematician's  testimony  was  reversible  error.  People  v.  Risky, 
214  N.  Y.  75, 108  N.  E.  200. 

For  a  discussion  of  mathematically  determined  probability  and  its  use  in 
evidence,  see  Notes,  p.  693. 

Evidence  —  Opinion  Evidence  —  Handwriting:  Testing  Lay  Wit- 
nesses BY  Extraneous  True  and  Forged  Signatures.  —  Witnesses  who 
were  acquainted  with  the  defendant's  handwriting  from  having  seen  him 
write  or  having  seen  his  admitted  signatures  in  the  course  of  business,  affirmed 
the  authenticity  of  a  disputed  signature.  On  the  cross-examination  they  were 
asked  to  pass  upon  the  authenticity  of  other  signatures,  both  true  and  forged. 
The  merit  of  their  answers  was  displayed  by  proving  the  authorship  of  these 
signatures  in  a  manner  which  would  have  made  authentic  signatures  admissible 
for  the  purpose  of  juxtaposition  on  the  direct  examination.  Held,  that  such  a 
test  is  not  permissible.  Fourth  National  Bank  of  Fayetteville  v.  Mc Arthur,  84 
S.  E.  39  (N.  C). 

The  interesting  problem  of  impeaching  lay  witnesses  as  to  handwriting,  which 
the  case  raises,  is  discussed  in  this  issue  of  the  Review,  p.  699. 

Evidence  —  Opinion  Evidence  —  Self-Defense:  Bystander's  Opinion 
of  Defendant's  Danger  from  Deceased.  —  At  a  homicide  trial  the  defend- 
ant pleaded  self-defense  and  testified  to  her  belief  that  the  deceased  was  about 
to  shoot.  A  witness,  after  describing  the  actions  of  the  deceased,  was  then  asked 
what  he  thought  the  deceased  was  doing  with  his  right  hand,  and  would  have 
answered  that  "his impression"  was  that  he  "was  attempting  to  draw  a  pistol." 
Held,  that  it  was  error  to  exclude  this  testimony.  Latham  v.  State,  172  S.  W. 
797  (Tex.  Cr.  App.). 

The  lower  court  excluded  the  evidence  on  the  ground  that  it  was  opinion 
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evidence.  Where  a  witness  is  testifying  to  a  person's  actions  or  appearance  the 
courts  rightly  show  considerable  freedom  in  allowing  him  to  state  his  conclu- 
sion after  relating  all  the  facts,  if  it  is  otherwise  difficult  to  convey  the  real  situ- 
ation to  the  jury.  Redford  v.  Birley,  i  St.  Tr.  n.  s.  107  i,  1134;  Commonwealth 
V.  Dowdican,  114  Mass.  257;  State  v.  Buckler,  103  Mo.  203,  15  S.  W.  331. 
See  3  WiGMORE,  Evidence,  §§  1924,  1962,  1974.  But  if  the  witness's  opinion, 
rather  than  the  subject  of  it,  is  the  evidential  fact,  it  should  be  admissible  en- 
tirely apart  from  the  opinion  rule.  See  Ga.  Code,  191  i,  §  5874.  Thus  other 
people's  statements  are  admissible  when  themselves  evidential  and  not  merely 
evidence  of  what  they  relate.  See  Bacon  v.  Towne,  4  Cush.  (Mass.)  217,  240. 
In  the  principal  case,  the  defendant  had  to  show  both  that  he  thought  the 
deceased  would  shoot  and  that  he  thought  so  reasonably.  People  v.  Ken- 
nedy, 159  N.  Y.  346,  54  N.  E.  51.  See  i  Bishop,  Criminal  Law,  8  ed.,  §  305; 
13  Harv.  L.  Rev.  223.  What  a  disinterested  bystander  thought  the  deceased 
would  do  is  at  least  slightly  probative  of  the  reasonableness  of  defendant's 
opinion,  and  would  apparently  fall  under  no  excluding  rule.  Yet  such  evidence 
is  usually  not  admitted  under  a  plea  of  self-defense.  State  v.  Rhoads,  29  Oh. 
St.  171;  Smith  V.  Commonwealth,  113  Ky.  19,  67  S.  W.  32;  Lowman  v.  State^ 
109  Ga.  501,  34  S.  E.  1019.  Contra,  Thomas  v.  State,  40  Tex.  36;  Cochran  v. 
State,  28  Tex.  App.  422,  13  S.  W.  651;  see  Hawkins  v.  State,  25  Ga.  207,  210. 
Though  it  would  seem  more  reasonable  to  consider  the  evidence  admissible,  it 
may  have  been  unwise  for  the  court  here  to  overrule  the  trial  judge  in  his  deter- 
mination of  the  value  of  remotely  relevant  evidence,  which  depends  so  largely 
on  discretion.    See  Thayer,  Preliminary  Treatise  on  Evidence,  p.  516. 

Federal  Courts  —  Jurisdiction  and  Powers  in  General  —  Enjoining 
State  Public  Service  Commission  prom  Enforcing  Statute.  —  A  statute 
of  New  Hampshire  created  a  public  service  commission  with  power  to  promul- 
gate and  enforce  rates  and  regulations,  and  provided  that  when  the  commis- 
sion denied  a  rehearing  there  should  be  an  appeal  to  the  state  supreme  court. 
A  railroad  brought  proceedings  before  the  commission  to  test  the  constitu- 
tionality of  a  "mileage-book"  statute  which  the  commission  was  enforcing. 
It  was  held  constitutional  and  a  rehearing  denied.  Thereupon  the  railroad 
brings  suit  in  the  federal  District  Court  to  enjoin  the  enforcement  of  the 
statute  by  the  commission.  Held,  that  the  proceedings  will  be  held  in  abey- 
ance until  the  railroad  shall  have  exhausted  its  remedies  before  the  state  tri- 
bunals.   Boston  b'  Maine  R.  Co.  v.  Niles,  218  Fed.  944  (Dist.  Ct.,  N.  H.). 

When  the  law  deals  with  an  administrative  tribunal  like  this  pubUc  service 
commission,  with  its  combined  legislative,  executive,  and  judicial  powers,  its 
ordinary  classifications  necessarily  break  down.  Proper  results  cannot  be  ob- 
tained without  an  analysis  of  the  function  being  exercised  in  any  given  case. 
In  determining  their  relations  with  state  commissions  of  this  sort,  therefore,  it 
is  entirely  proper  that  the  federal  courts  should  have  made  their  interference 
depend  upon  the  kind  of  action  undertaken  by  the  commission.  The  purely 
legislative  matter  of  promulgating  a  rule  or  fixing  a  rate,  it  is  clear  that  the 
federal  courts  will  not  enjoin.  It  has  likewise  been  held  that  the  federal  courts 
will  not  interfere  when  the  state  legislative  machinery  is  not  yet  exhausted 
because  of  the  power  of  the  state  reviewing  tribunal  to  substitute  an  order 
which  it  may  deem  proper.  Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  210. 
After  the  rule  has  been  settled,  however,  and  the  legislative  stage  passed,  there 
may  be  an  injunction  in  a  proper  case  even  though  the  state  law  expressly  pro- 
vides for  an  appeal  to  the  state  courts  to  test  the  propriety  of  the  action.  Bacon  v. 
Rutland  R.  Co.,  232  U.  S.  134.  To  this  extent  at  least  the  Supreme  Court  has 
recognized  that  a  commission  is  not  a  "court"  within  §  256  of  the  Federal 
Judicial  Code,  which  forbids  an  injunction  against  a  state  court  except  in 
bankruptcy  cases.    See  Prentis  v.  Atlantic  Coast  Line  Co.,  supra;  36  Stat,  at 
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L.  1 162.  But  when,  as  in  the  principal  case,  the  only  question  raised  before 
the  commission  is  as  to  the  constitutionality  of  a  statute  which  it  is  enforcing, 
the  action  of  the  commission  is  purely  judicial  in  its  nature.  Consequently 
an  appearance  before  the  commission  on  such  a  matter  would  be  equivalent  to 
going  into  a  state  court,  and  under  the  ordinary  doctrines  of  comity  the  federal 
court  would  then  properly  refuse  to  entertain  the  petition  imtil  the  remedies 
afforded  by  the  state  courts  had  been  exhausted.  Peck  v.  Jenness,  7  How.  612; 
see  note  to  Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A.  359.  The  apparent 
inconsistency  involved  in  denying  that  the  commission  is  a  court  within  the 
Judicial  Code,  and  at  the  same  time  recognizing  its  judicial  character  for  the 
purposes  of  comity  when  it  passes  on  the  vaUdity  of  a  statute,  should  offend  no 
one.  The  difficulty  is  not  substantial,  and  results  merely  from  paucity  of  legal 
terminology. 

Illegal  Contracts  —  Contracts  against  Public  Policy  —  Contract 
TO  Waive  Statutory  Abolition  of  the  Fellow  Servant  Rule.  —  State 
statutes  abolished  the  fellow  servant  rule  as  applied  to  railroad  employees, 
and  substituted  a  rule  of  comparative  negligence  for  the  defense  of  con- 
tributory negligence.  Miss.  Laws,  1908,  c.  194;  Miss.  Laws,  1910,  c.  135. 
In  his  contract  of  employment  the  plaintiff  assumed  the  risk  of  all  injuries 
arising  out  of  his  own  or  a  fellow  servant's  negligence.  He  was  injured 
through  his  own  negligence  combined  with  that  of  a  fellow  employee.  Heldj 
that  he  may  recover.    Illinois  Central  R.  Co.  v.  Harris,  67  So.  54  (Miss.). 

A  contract  by  which  an  employer  is  absolved  from  liability  for  negligent  in- 
jury to  his  employees  is  generally  held  void  as  against  pubhc  policy.  Little 
Rock  &'  F.  S.  Ry.  Co.  v.  Eubanks,  48  Ark.  460,  3  S.  W.  808;  Consolidated  Coal 
Co.  V.  Lundak,  196  111.  594,  63  N.  E.  1079;  contra.  Western  6*  Atlantic  R.  Co. 
v.  Bishop,  50  Ga.  465.  In  England,  however,  a  contract  waiving  the  statutory 
abolition  of  the  fellow  servant  rule  is  valid.  Griffiths  v.  Earl  of  Dudley,  9  Q. 
B.  D.  357.  But  in  this  country  the  contrary  view  prevails.  Atchison,  T.  6*  5. 
F.  Ry.  Co.  V.  Fronk,  74  Kan.  519,  87  Pac,  698;  Tarhell  v.  Rutland  R.  Co.,  73 
Vt.  347,  51  Atl.  6.  Similarly  where  the  vice-principal  doctrine  is  adopted,  a 
contract  waiving  recovery  for  injury  by  a  negligent  vice-principal  is  invalid. 
Lake  Shore  &•  M.  S.  Ry.  Co.  v.  Spangler,  44  Oh.  St.  471,  8  N.  E.  467;  cf.  Little 
Miami  R.  Co.  v.  Stevens,  20  Oh.  415.  In  general,  wherever  a  statute  regulating 
the  relation  of  master  and  servant  is  reinforced  by  criminal  penalties,  a  private 
agreement  to  waive  its  benefits  would  be  clearly  invalid.  Ten-Hour  Law  for 
Street  Ry.  Corporations,  24  R.  I.  603,  54  Atl.  602;  Short  v.  Bullion-Beck  6* 
Champion  Mining  Co.,  20  Utah  20,  57  Pac.  720.  See  Holden  v.  Hardy,  169 
U.  S.  366,  397;  26  Harv.  L.  Rev.  262.  On  the  other  hand,  a  contract  to  waive 
the  benefits  of  a  civil  statute  designed  to  protect  only  the  parties  to  the  con- 
tract will  be  enforced;  but  if  the  purpose  of  the  statute  was  to  benefit  the  public 
generally  the  waiver  will  be  invalid.  The  view  of  the  principal  case  that  it  is 
against  the  policy  of  the  statute  to  allow  it  to  be  waived  seems  sound,  and  in 
accord  with  the  principles  usually  followed  in  this  country. 

Illegal  Contracts  —  Contracts  Collaterally  Related  to  Something 
Illegal  or  Immoral  —  Action  by  Monopoly  on  Contract  Legal  in  Itself. 
—  In  an  action  to  recover  the  price  of  goods  sold  to  the  defendant,  the  latter 
alleged  as  a  defense  that  the  plaintiff  was  an  illegal  monopoly  of  all  the  glucose 
manufacturers  in  the  United  States;  and  that  for  the  purpose  of  perpetuating 
its  control  of  the  market  the  plaintiff  had  devised  a  profit-sharing  scheme 
whereby  rebates  were  paid  to  all  purchasers  provided  that  during  the  year  last 
preceding  they  had  dealt  only  with  the  plaintiff;  and  that  each  contract  denied 
the  right  of  the  purchaser  to  resell.    Held,  that  the  answer  alleged  no  defense. 
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Wilder  Manufacturing  Company  v.  Corn  Products  Refining  Company,  236  U.  S. 
165. 

For  a  discussion  of  this  interesting  question  arising  under  the  Anti-Trust 
Act,  see  Notes,  p.  691. 

Insurance  —  Mutual  Benefit  Insurance  —  Change  of  Beneficiary: 
Effect  of  Payment  of  Assessments  by  Prior  Beneficiary.  —  The  wife 
of  a  member  of  a  fraternal  benefit  society  paid  the  assessments  on  the  poHcy, 
which  named  her  as  beneficiary,  and  had  been  deHvered  to  her  by  her  husband 
with  permission  to  keep  up  the  assessments.  She  was  then  divorced  and  the 
husband  named  a  new  beneficiary  in  accordance  with  the  by-laws  of  the 
society.  Further  assessments  tendered  by  her  were  refused  by  the  society, 
and  on  the  death  of  the  insured  she  claims  the  proceeds  of  the  policy. 
Held,  that  she  cannot  recover.  Schiller-Bund  v.  Knack,  150  N.  W.  337 
(Mich.). 

Unlike  an  ordinary  life  insurance  policy,  a  fraternal  insurance  certificate, 
the  terms  of  which  permit  the  insured  to  change  the  beneficiary  at  his  pleasure, 
gives  the  beneficiary  no  vested  right.  Woodruff  v.  Tilman,  112  Mich.  188, 
70  N.  W.  420;  Masonic  Benefit  Ass'n  v.  Bunch,  109  Mo.  560,  19  S.  W.  25.  -. 
But  the  beneficiary  may  otherwise  acquire  such  an  equitable  right  as  to  estop  /  \ 
the  member  from  exercising  this  power,  as,  for  example,  by  a  contract  not  to 
change  the  beneficiary.  Webster  v.  Welch,  57  N.  Y.  App.  Div.  558,  68  N.  Y.| 
Supp.  55;  In  re  Reid's  Estate,  170  Mich.  476,  136  N.  W.  476;  Leaf  v.  Leaf,] 
92  Ky.  166,  17  S.  W.  354.  But  if,  as  the  court  finds  on  the  facts  in  the  prin-l 
cipal  case,  there  is  a  mere  payment  of  the  assessments  by  the  beneficiaryl 
named,  without  any  contract  with  the  member,  there  is  nothing  to  prevent! 
the  member's  making  the  change.  It  is  said  that  the  beneficiary  pays  any 
assessments  with  full  notice  of  the  contingency  of  his  right.  Jory  v.  Supreme  \ 
Council,  105  Cal.  20,  38  Pac.  524;  Fisk  v.  Equitable  Aid  Union,  7  Sadler  (Pa.) 
567,  II  Atl.  84;  Spengler  v.  Spengler,  65  N.  J.  Eq.  176,  55  Atl.  285.  Never- 
theless, it  has  been  held  that  the  prior  beneficiary  should  have  a  Ken  for  the 
amoimt  of  the  assessments  he  has  paid,  on  the  ground  that  to  deprive  him  of 
all  rehef  would  be  unconscionable.  Grand  Lodge  A.  O.  U.  W.  v.  McFadden, 
213  Mo.  269,  III  S.  W.  1172;  cf.  Supreme  Council  of  Royal  Arcanum  v. 
McKnight,  238  111.  349,  87  N.  E.  299;  see  Masonic  Benefit  Ass^n  v.  Bunch, 
supra.  But  in  the  absence  of  mistake,  payments  made  without  any  agreement, 
express  or  implied,  appear  to  be  purely  voluntary,  and  should  afford  no  basis 
for  recovery.  Supreme  Lodge  N.  E.  0.  P.  v.  Hines,  82  Conn.  315,  73  Atl.  791; 
Eeasley  v.  Heasley,  191  Pa.  539,  43  Atl.  364.  The  denial  of  all  relief  by  the 
principal  case  is  therefore  proper,  so  long  as  its  rather  improbable  construction 
of  the  facts  is  adopted. 

Interstate  Commerce  —  Control  by  Congress  —  Conflict  between 
Federal  and  State  Police  Regulations:  Safety  Appliance  Laws.  —  A 
state  statute  required  railroads  to  equip  all  cars  with  grab-irons  and  hand- 
holds. The  Federal  Safety  Appliance  Act  subsequently  imposed  a  similar 
requirement,  with  some  different  specifications  as  to  details.  The  state  rail- 
road commission  now  brings  suit  for  a  violation  of  the  state  statute  as  to  a  car 
moving  on  a  railroad  engaged  in  interstate  commerce.  Held,  that  in  this  case 
the  Federal  Act  has  superseded  the  state  statute.  Southern  Ry.  Co.  v.  R.  R. 
Comm.  of  Indiana,  236  U.  S.  439. 

The  Supreme  Court  in  this  decision  adds  another  to  the  long  list  of  cases 
which  hold  that  once  Congress  has  acted  in  the  exercise  of  its  paramount 
power  to  regulate  interstate  commerce,  the  police  power  of  the  state  is  thereby 
ousted  to  that  extent,  even  though  the  requirements  imposed  by  state  legis- 
lation are  not  themselves  in  conflict  with  the  federal  regulations.    Houston  6* 
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Texas  Ry.  v.  United  States,  234  U.  S.  342,  351;  Erie  R.  R.  v.  New  York,  233 
U.  S.  671.  For  a  discussion  of  the  principal  case  in  the  district  court,  see  26 
Harv.  L.  Rev.  757. 


Interstate  Commerce  —  Control  by  Congress  —  Federal  Employ- 
er's Llability  Act:  Assumption  of  the  Risk  as  Affected  by  Employer's 
Violation  of  State  Factory  Act.  —  The  plaintiff  was  injured,  while  engaged 
in  the  car  shops  of  an  interstate  carrier  upon  the  repair  of  a  car  used  in  inter- 
state commerce,  by  machinery  left  unguarded  in  violation  of  the  state  "fac- 
tory act."  He  now  sues  under  the  Federal  Employer's  Liability  Act,  which 
provides  (35  Stat,  at  L.65,  c.  149,  §  4)  that  no  employee  shall  be  held  to  have 
assumed  the  risks  of  his  employment  where  the  violation  "of  any  statute 
enacted  for  the  safety  of  employees  contributed  to  the  injury."  Held,  that 
assumption  of  the  risk  precludes  recovery.  Lauer  v.  Northern  Pacific  Ry.  Co., 
145  Pac.  606  (Sup.  Ct.,  Wash.). 

The  decision  follows  a  recent  dictum  of  the  Supreme  Court  to  the  effect  that 
the  word  "statute"  in  the  above  quoted  provision  must,  in  the  interest  of 
uniformity,  be  construed  to  refer  to  federal  statutes  only.  Seaboard  Air  Line 
R.  Co.  V.  Horton,  233  U.  S.  492,  503.  In  the  actual  case,  however,  the  only 
state  statute  involved  was  a  state  liability  statute  which  was  plainly  super- 
seded by  the  federal  act.  If  the  act  be  construed  as  evidencing  a  desire  for 
absolute  uniformity  in  this  particular,  it  would  follow  that  no  state  statute 
enacted  for  the  protection  of  employees,  though  not  superseded  by  federal 
legislation,  can  have  any  effect  in  actions  under  the  federal  act.  But  it  is  sub- 
mitted that  violation  of  a  subsisting  state  statute  of  this  character  would 
clearly  be  admissible  to  show  negligence.  See  Thornton,  Federal  Employ- 
er's Liability,  2  ed.,  §  47.  The  prevailing  tendency  of  recent  common- 
law  decisions  has  been  to  deny  the  defense  of  assumption  of  risk  in  case  of 
injury  due  to  violation  of  a  statutory  duty  toward  employees.  See  26  Harv. 
L.  Rev.  262.  Federal  statutes  of  this  character  cover  a  relatively  small 
portion  of  the  field  and  leave  in  force  a  vast  number  of  state  statutes 
enacted  for  the  protection  of  employees.  It  seems  much  more  reasonable  to 
think  that  Congress  intended  to  adopt  the  prevailing  common-law  view  as 
to  the  assumption  of  the  risk  of  violation  of  any  existing  statutory  duty, 
whether  federal  or  state,  than  to  think  that  in  the  interest  of  uniformity  this 
large  body  of  safety  legislation  was  intended  to  be  almost  wholly  overridden 
as  to  interstate  employers,  without  the  substitution  of  any  similar  federal 
legislation.  It  is  to  be  regretted  that  the  Washington  court  felt  bound  to  over- 
rule its  previous  decision.  OpsaM  v.  Northern  Pacific  Ry.  Co.,  78  Wash.  197, 
138  Pac.  681. 

Landlord  and  Tenant  —  Conditions  and  Covenants  in  Leases  — 
Whether  Covenant  not  to  Assign  Binds  Assignees  not  Named.  —  A 
lease  contained  a  covenant  not  to  assign  without  the  consent  of  the  lessor, 
with  the  usual  clause  of  reentry.  After  one  assignment  by  license,  that  as- 
signee in  turn  assigned,  but  without  permission.  The  lessor  now  seeks  to 
enter  for  breach  of  the  covenant,  which  did  not  in  terms  bind  assignees.  Held, 
that  the  plaintiff  may  enter.   Goldstein  v.  Saunders,  138  L.  T.  J.  314  (Ch.  Div.). 

No  question  arises  in  this  case  as  to  whether  the  condition  survived  the  first 
license  to  assign,  since  the  rule  in  Dumpor's  Case,  that  a  prior  license  waiving 
a  condition  against  assignment  of  the  lease  destroys  the  condition  utterly,  has 
been  abrogated  by  statute  in  England.  22  &  23  Vict.,  c.  35;  23  &  24  Vict., 
c.  38,  §  6.  Cf.  Dumpor  v.  Symmes,  4  Co.  119  h.  There  remains  the  problem 
whether  the  assignee  was  bound  by  a  covenant  not  expressly  naming  assigns. 
If  the  covenant  in  terms  mentions  assigns,  it  runs  with  the  land,  and  is  bind&ng 
upon  them.    Williams  v.  Earle,  L.  R.  3  Q.  B.  739;  McEacharn  v.  Colton,  [1902] 


RECENT  CASES  713 

A.  C.  104.  It  no  less  touches  and  concerns  the  land  when  assigns  are  not  ex- 
pressly included.  It  seems  clear,  moreover,  that  these  words  are  not  required 
to  make  such  a  covenant  run  with  the  land  under  the  rule  in  Spencer^s  Case, 

5  Co.  16.  The  formula  usually  employed  in  such  covenants  and  employed  in 
the  principal  case,  is  "not  to  assign  without  the  consent  of  the  lessor."  This, 
it  has  been  said,  shows  that  assignments  by  permission  are  contemplated,  and 
that  the  covenant  is  accordingly  intended  to  bar  unauthorized  assignments 
by  any  tenant.  Toronto  Hospital  Trustees  v.  Denham,  31  Upp.  Can.  C.  P.  203. 
Even  without  this  formula,  the  covenant  indicates  merely  that  assignments 
were  not  contemplated,  not  that  the  covenant  was  to  lose  its  force  if  one  did 
occur.  The  principal  case,  therefore,  takes  what  appears  to  be  the  conunon- 
sense  view  of  the  matter  and  substitutes  the  assignee  for  the  original  lessee, 
just  as  in  any  covenant  running  with  the  land.  See  i  Tiffany,  Landlord 
AND  Tenant,  p.  936. 

Libel  and  Slander  —  Acts  and  Words  Actionable  —  Words  Imputing 
Immorality  to  School  Teacher:  Whether  Actionable  per  se.  —  The  de- 
fendant charged  the  plaintiff,  a  school  master,  with  immoral  conduct  with  a 
certain  woman.  The  jury  found  the  words  were  spoken  in  such  a  way  as  to 
imperil  the  plaintiff's  retention  of  his  office,  and  imputed  that  he  was  unfit  to 
hold  it.  Held,  that  the  words  are  actionable  per  se.  Jones  v.  Jones,  31  T.  L.  R. 
245  (K.  B.  Div.). 

The  decision  goes  on  the  ground  that  the  words  tend  to  injure  the  plaintiff 
in  his  profession  or  calling.  This  class  of  slander  per  se  may  be  divided  into 
three  heads.  First,  those  words  which  impute  the  plaintiff's  incompetence  to 
fill  his  position  although  no  mention  of  his  business  be  made,  as  insolvency  in 
the  case  of  a  merchant,  or  ignorance  in  the  case  of  a  doctor  or  school  teacher. 
Stanton  v.  Smith,  2  Ld.  Raym.  1480;  Cawdry  v.  Highley,  Cro.  Car.  270.  And  see 
Watson  V.  Vanderlash,  Hetley  69,  71.  Although  a  charge  of  habitual  drunken- 
ness might  be  said  to  impute  incompetency  for  almost  any  trade  or  profession, 
it  is  difficult  to  see  how  immorality  of  the  sort  charged  in  the  principal  case 
would  have  any  such  tendency,  except  possibly  in  the  case  of  a  clergyman. 
See  Dod  v.  Robinson,  Alejoi  63.  SeconcUy,  words  which  impute  misconduct 
in  the  practice  of  a  profession,  but  do  not  necessarily  charge  incompetency.  In 
such  cases  it  is  necessary  that  the  words  be  spoken  of  the  plaintiff  in  his  pro- 
fessional capacity.  Charges  of  immorality  or  dishonesty  against  a  physician,  or 
insolvency  against  a  solicitor,  are  examples  of  this  class.   See  Ayre  v.  Craven,  2  A. 

6  E.  2;  Dauncey  v.  Holloway,  [1901]  2  K.  B.  441;  Jones  v.  Bush,  131  Ga.  421, 
62  S.  E.  279.  Thirdly  come  those  cases  where  the  plaintiff's  position  is  a 
salaried  one,  and  the  charge  made  is  one  which  if  true  would  cause  his  dis- 
missal although  imputing  neither  incompetency  nor  misconduct  in  fulfilling 
professional  duties.  Cf.  Alexander  v.  Jenkins,  [1892]  i  Q.  B.  797;  GaJlweyv. 
Marshall,  9  Exch.  294.  On  this  groimd  a  general  charge  of  immorality  against 
a  school  teacher  may  weU  be  held  actionable.  See  Nicholson  v.  DUlard,  137 
Ga.  225,  73  S.  E.  382. 

Master  and  Servant  —  Workmen's  Compensation  Acts  —  General 
Release  of  Employer  upon  Payment  of  Compensation:  Right  to  Sub- 
sequent Recovery  Against  Third  Party.  —  The  plaintiff  was  injured  in  the 
course  of  his  employment  under  circumstances  creating  legal  liability  in  a 
third  party  for  negligent  injury.  The  employer  was  found  not  to  be  negligent, 
but  made  payment  to  the  plaintiff  under  the  Workmen's  Compensation  Act, 
and  received  a  general  release.  The  plaintiff  now  sues  the  third  party  for  dam- 
ages. Held,  that  he  may  recover.  Jacowicz  v.  Delaware,  L.  6*  W.  R.  Co,,  92 
Atl.  946  (Ct.  Err.  &  App.,  N.  J.). 

This  decision  is  a  counterpart  of  the  cases  holding  that  the  release  of  a  third 
party  upon  recovery  of  judgment  against  him  does  not  exonerate  the  employer 
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from  paying  compensation,  in  the  absence  of  special  statutory  provision  as  to 
subrogation.  Newark  Paving  Co.  v.  Klotz,  85  N.  J.  L,  432,  91  Atl.  91.  See  26 
Harv.  L.  Rev.  377.  By  electing  to  claim  under  the  statute,  the  employee  sur- 
renders his  common-law  rights  against  his  employer  and  becomes  entitled  to 
compensation  without  regard  to  the  employer's  negligence.  Hence,  even  if  the 
employer  had  been  at  fault,  the  release  should  have  no  particular  significance, 
for  it  adds  nothing  to  the  legal  effect  of  the  statute  itself.  In  either  case  there 
seems  to  be  no  reason  why  the  statute  should  operate  to  shield  third-party  tort- 
feasors. Compensation  was  not  received  from  the  employer  as  tortfeasor,  and 
was  at  most  only  partial  reparation  for  the  injury  sustained.  See  28  Harv.  L. 
Rev.  307.  Even  among  joint  tortfeasors  the  release  of  one  upon  partial  sat- 
isfaction has  been  held  to  release  the  other  only  pro  tanto.  Bailey  v.  Delta  Elec- 
tric Light,  etc.  Co.,  86  Miss.  634,  38  So.  354.  The  result  in  the  principal  case  is 
further  justified  by  the  amended  New  Jersey  Act,  which  permits  the  compen- 
sated employee  to  sue  a  third  party,  the  employer  being  entitled  upon  notice 
to  such  third  party  to  repayment  out  of  any  settlement  or  judgment  to  the 
extent  of  his  payments  imder  the  Act.  N.  J.  Laws,  1913,  c.  174,  §  8.  Under 
the  English  Workmen's  Compensation  Act,  precluding  the  recovery  of  both 
compensation  and  damages,  a  contrary  conclusion  is  reached.  Mahomed  v. 
Maunsell,  i  Butterworth's  Work.  Comp.  C.  N.  s.  269.  Most  of  the  statutes  in 
this  country,  however,  have  special  provisions  on  the  point,  insuring  the  em- 
ployee full,  but  no  more  than  full,  satisfaction.  By  the  commonest  of  these, 
an  employer  having  paid  compensation  is  subrogated  to  his  employee's  rights 
against  third  persons,  but  must  pay  the  employee  any  excess  in  recovery  over 
compensation  paid.    See,  for  example,  Conn.  Laws,  1913,  ch.  138,  pt.  B,  §  6. 

Mechanics'  Liens  —  Architect's  Lien  for  Plans  Accepted  but  not 
Used  to  Effect  Actual  Improvement  on  the  Land.  —  An  architect,  imder 
contract  with  the  defendant,  made  plans  for  a  building  whose  construction  he 
was  to  superintend.  After  accepting  the  plans,  but  before  any  work  had  been 
done  on  the  land,  the  defendant  repudiated  the  contract.  The  mechanics'  Uen 
law,  Minn.  Gen.  Stat.,  1913,  §  7020,  gives  anyone  who  contributes  to  the 
improvement  of  real  estate  a  lien  "upon  such  improvement  and  upon  the  land 
on  which  it  is  situated."  Held,  that  the  architect  was  entitled  to  a  Hen  on  the 
land  on  which  the  building  was  to  have  been  erected.  Lamoreaux  v.  Andersch, 
150  N.  W.  908  (Minn.). 

The  court  reasons  that  the  broad  policy  indicated  by  the  mechanics'  lien  law 
demands  a  lien  where  there  would  have  been  an  improvement  if  the  owner  had 
performed  his  contract,  even  though  the  statute  literally  requires  an  actual 
improvement.  The  motive  which  underlies  mechanics'  lien  statutes  seems  to 
be  a  sense  of  the  injustice  of  letting  one  man  be  enriched  by  another  man's  un- 
paid services.  See  Phillips,  Mechanics'  Liens,  §  6.  They  owe  their  legislative 
origin  to  the  analogy  of  the  common-law  lien,  which  attached  only  to  chattels 
actually  improved  by  the  bailee.  See  Esterley's  Appeal,  54  Pa.  192,  193.  The 
language  of  some  statutes,  it  is  true,  is  broader  and  indicates  a  departure  from 
this  traditional  view  that  there  must  be  on  the  land  a  tangible  embodiment  of 
the  lienor's  labor  or  substance;  and  it  has  been  held  under  such  statutes  that 
there  may  be  a  lien  for  materials  tendered  but  wrongfully  rejected  by  the 
owner  and  never  used  on  the  land.  Thomas  Tramwell  &*  Co.  v.  Mount,  68  Tex. 
210,  4  S.  W.  377;  Hinchman  v.  Graham,  2  Serg.  &  R.  (Pa.)  170.  The  class  of 
statutes  to  which  the  Minnesota  law  belongs,  however,  gives  little  countenance 
to  such  an  interpretation;  and  there  seems  to  be  nothing  in  the  purpose  of  the 
act  which  calls  for  judicial  extension  of  its  language.  But  see  Burns  v.  Sewell, 
48  Minn.  425,  51  N.  W.  224.  Under  a  statute  which  differs  but  slightly  from 
that  involved  in  the  principal  case,  Iowa  has  reached  the  opposite  result. 
Foster  v.  Tierney,  91  la.  253,  59  N.  W.  56. 
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Municipal  Corporations  —  Municipal  Debts  and  Contracts  —  Lia- 
bility FOR  Benefits  Received  under  Contracts  that  Exceed  Debt 
Limit.  —  A  county  borrowed  money  of  the  plaintiff  beyond  its  constitutional 
debt  limit,  which  could  be  exceeded  only  with  the  authority  of  the  voters. 
The  money  so  received,  together  with  other  funds  which  had  been  properly 
obtained,  was  used  in  the  construction  of  a  courthouse.  The  plaintiff  now  sues 
the  corporation  on  a  quantum  meruit.  Held,  that  he  cannot  recover.  Eaton  v. 
Shiawassee  County,  218  Fed.  588  (C.  C.  A.  Sixth  Circ). 

The  principal  case  illustrates  an  important  distinction  in  the  law  of  municipal 
corporations.  Where  benefits  are  received  by  the  corporation  pursuant  to  a 
contract  that  is  invalid  because  of  failure  to  observe  a  statutory  requirement 
as  to  execution,  but  which  is  in  substance  a  contract  which  the  municipality 
has  capacity  to  make,  a  quasi-contractual  liability  arises.  Louisiana  v.  Wood, 
102  U.  S.  294;  Reynolds  v.  Lyon  County,  121  la.  733,  96  N.  W.  1096.  And 
even  where  there  is  total  lack  of  capacity  to  enter  into  the  contract,  if  the  con- 
sideration can  be  readily  returned,  that  must  be  done.  Crampton  v.  Zabriskie, 
loi  U.  S.  601;  Turner  v.  Cruzen,  70  la.  202,  30  N.  W.  483.  But  where,  as  in 
the  principal  case,  the  money  has  been  mingled  with  other  funds  and  invested 
in  a  structure,  so  that  on  principles  of  constructive  trust  the  res  cannot  be 
followed  into  a  severable  product,  the  outsider  has  no  rehef  whatever.  Litch- 
field V.  Ballou,  114  U.  S.  190;  Bigler  v.  Mayor,  5  Abb.  N.  C.  (N.  Y.)  51.  There 
can  be  no  property  right  by  way  of  lien  or  otherwise  in  the  building.  Litch- 
field V.  Ballou,  supra;  Grady  v.  Pruit,  11 1  Ky.  100,  63  S.  W.  283.  Nor  may 
the  claimant  have  rental.  Gamewell  Fire- Alarm  Tel.  Co.  v.  City  of  Laporte, 
102  Fed.  417.  If  the  constitution  has  left  the  municipal  corporation  with- 
out capacity  to  create  an  express  liability,  there  is  no  alternative  for  the  court 
but  to  prevent  the  same  burden  from  being  laid  upon  the  taxpayers  indirectly 
through  the  action  on  a  quantum  meruit.    See  17  Harv.  L.  Rev.  343. 

Municipal  Corporations  —  Proceedings  of  Council  or  Other  Gov- 
ernmental Body  —  Effect  of  Blank  Ballot.  —  At  an  election  for  school 
superintendent  by  a  school  board,  the  defendant  received  five  votes,  there  were 
three  scattered  votes,  and  three  blank  ballots.  A  majority  of  the  votes  cast 
was  necessary  for  election.  Held,  that  the  defendant  was  duly  elected.  Attorney- 
General  V.  Bickford,  92  Atl.  835  (N.  H.). 

When  the  statute  requires  affirmative  action  by  a  majority  of  those  present, 
the  problem  is  quite  distinct  from  that  involved  in  the  principal  case.  A  blank 
ballot  is  then  as  effectual  as  a  vote  against  the  candidate.  People  v.  Conklin, 
7  Hun  (N.  Y.)  188;  Commonwealth  v.  Wickersham,  66  Pa.  134.  In  the  usual 
case,  however,  a  majority  of  the  votes  actually  cast  is  sufficient  for  an  election. 
In  determining  the  number  of  votes  cast,  a  minority  of  jurisdictions,  disagree- 
ing with  the  principal  case,  hold  that  a  blank  ballot  must  be  included,  and  so 
in  effect  count  such  a  ballot  against  the  leading  candidate.  Lawrence  v.  Inger- 
soll,  88  Tenn.  52,  12  S.  W.  422.  Thus  in  one  case  where  each  candidate  received 
twenty- two  votes  and  there  was  one  blank  ballot,  it  was  held  that  there  was  no 
tie  and  that  the  mayor  could  not  vote.  State  v.  Chapman,  44  Conn.  595.  This 
sufficiently  shows  the  difficulties  of  the  minority  doctrine.  A  blank  ballot  can- 
not properly  be  construed  as  either  for  or  against  a  candidate.  In  so  far  as  it 
signifies  anything  it  probably  expresses  an  acquiescence  in  the  action  of  the 
majority  of  those  actually  voting.  Rushville  Gas  Co.  v.  City  of  Rushville,  121 
Ind.  206,  23  N.  E.  72.  But  the  principal  case  follows  the  better  view  and  the 
weight  of  authority  in  holding  that  a  blank  ballot  should  be  utterly  disre- 
garded. Murdoch  v.  Strange,  9  Md.  89,  57  Atl.  628;  Wheder  v.  Commonwealth, 
98  Ky.  59,  32  S.  W.  259. 

Privacy,  Right  of  —  Nature  and  Extent  of  the  Right  —  Possible 
Interests  in  One's  Name  or  Picture.  —  The  plaintiff  secured  from  a  certain 
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actress  the  exclusive  right  to  use  her  picture  on  posterettes.  The  defendant 
thereafter,  with  the  consent  of  the  actress,  pubHshed  and  sold  posterettes  bear- 
ing the  same  picture.  Held,  that  an  injunction  will  not  be  granted.  Pekas  v. 
Leslie,  52  N.  Y.  L.  J.  1864  (N.  Y.  Sup.  Ct.). 

For  a  discussion  of  the  New  York  statutory  right  of  privacy  and  the  rights 
involved  in  the  unauthorized  use  of  one's  name  or  picture,  see  p.  689  of  this 
issue  of  the  Review. 

Railroads  —  Liability  for  Damage  to  Animals  —  Breach  of  Duty 
TO  Fence.  —  The  defendant  railroad  was  under  a  prescriptive  duty  to  maintain 
a  fence  between  its  property  and  the  plaintiff's  land.  By  reason  of  a  defect  in 
the  fence,  the  plaintiff's  cattle  strayed  upon  the  right  of  way  and  were  killed 
by  a  locomotive.  Held,  that  the  plaintiff  may  recover.  Titus  v.  Pennsylvania 
R.  Co.,  92  Atl.  944  (N.  J.). 

The  plaintiff's  horse,  through  the  defendant  railroad's  breach  of  its  statutory 
duty  to  maintain  a  fence,  escaped  onto  the  defendant's  tracks  and  was  killed 
by  falling  off  a  bridge.  Held,  that  the  plaintiff  may  recover.  Davis  v.  Central 
Vermont  Ry.  Co.,  92  Atl.  973  (Vt.). 

Under  the  English  common  law,  and  the  prevailing  view  in  this  country, 
maintenance  of  a  division  fence  by  one  of  two  adjoining  landowners  for  the 
prescriptive  period  subjects  him  and  his  successors  to  a  duty  to  maintain  it 
perpetually.  See  Gale,  Easements,  8  ed.,  p.  465;  Binney  v.  The  Proprietors 
of  the  Lands  in  Htdl,  5  Pick.  (Mass.)  503.  Castner  v.  Riegel,  54  N.  J.  L.  498, 
24  Atl.  484.  But  see  contra,  Wright  v.  Wright,  21  Conn.  329,  344;  Glidden  v. 
Towle,  31  N.  H.  147,  169.  Though  generally  called  a  "spurious  easement," 
this  obligation  might  more  accurately  be  described  as  a  prescriptive  covenant 
running  with  the  land.  A  breach  of  the  obligation  renders  the  owner  of  the 
servient  land  liable  to  the  owner  of  adjoining  land  for  all  damage  proximately 
ensuing  from  the  breach.  See  Gale,  Easements,  8  ed.,  p.  465;  Lawrence  v. 
Jenkins,  L.  R.  8  Q.  B.  274.  Civil  liability  for  violation  of  a  criminal  statute 
imposing  affirmative  duties  is  not  so  sweeping;  it  exists  only  where  the  harm 
was  clearly  one  which  the  statute  was  designed  to  prevent.  See  Gorris  v.  Scott, 
L.  R.  9  Ex.  125;  27  Harv.  L.  Rev.  317,  335.  Accordingly,  where  a  fencing 
statute  expressly  allowed  recovery  for  injury  caused  by  "agents,  engines  or 
cars"  of  the  railroad,  recovery  for  other  kinds  of  injury  was  held  to  be  excluded 
by  implication.  See  Schertz  v.  Indianapolis,  B.  ^  W.  Ry.  Co.,  107  111.  577.  One 
section  of  the  fencing  laws  of  Vermont  contains  a  similar  provision;  but  another 
section  with  a  different  legislative  history,  reaffirming  the  duty  to  fence,  con- 
tains no  reference  to  civil  liability.  Vt.  Pub.  Stats.  §§  4453-6.  The  decision 
that  a  fall  from  the  track  was  one  of  the  things  for  which  this  section  permits 
civil  recovery  seems  sound. 

Railroads  —  Regulation  of  Rates  —  State  Regulation:  Non-Com- 
pensatory  Rates  for  Passengers  or  Particular  Commodities.  —  A  North 
Dakota  statute  fixed  maximum  intrastate  rates  for  the  transportation  of  coal 
in  carload  lots.  After  the  statute  had  been  enforced  for  over  a  year,  it  was 
shown  that  on  one  of  the  railroads  in  question  the  receipts  from  the  transporta- 
tion of  coal  imder  the  new  rates  exceeded  the  cost  of  transportation,  including 
actual  out-of-pocket  expense  of  moving  it  together  with  all  fixed  or  overhead 
expenses  apportionable  to  such  traffic,  by  only  $847.  On  the  other  road  in 
question  the  total  receipts  under  the  new  rates,  while  exceeding  the  out-of- 
pocket  costs  of  moving  the  traffic,  were  some  $9,000  to  $12,000  less  than  the 
total  costs  including  fixed  and  overhead  expenses  chargeable  to  the  coal  traffic. 
Held,  that  the  statute  is  unconstitutional.  Northern  Pacific  Ry.  Co.  v.  North 
Dakota,  U.  S.  Sup.  Ct.  Off.  Nos.  420,  421  (March  8,  191 5). 

A  West  Virginia  statute  prescribed  a  maximum  rate  of  two  cents  a  mile  for 
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the  transportation  of  passengers  within  the  state.  After  the  rate  had  been 
tested  by  operating  under  it  for  two  years,  it  was  shown  to  yield  a  return  only 
slightly,  if  at  all,  in  excess  of  the  actual  out-of-pocket  expense  of  conducting 
the  service  plus  the  apportioned  share  of  fixed  charges  attributable  to  the  pas- 
senger traffic.  Held,  that  the  statute  is  unconstitutional.  Norfolk  6°  Western 
Ry.  Co.  V.  Conley,  U.  S.  Sup.  Ct.  Off.  No.  197  (March  8,  1915). 

For  a  discussion  of  the  principles  involved  in  these  cases  see  this  issue  of 
the  Review,  p.  683. 


Restraint  of  Trade  —  Sherman  Anti-Trust  Law  —  Size  of  Combina- 
tion AS  A  Basis  for  Dissolution.  —  The  United  States  brought  a  bill  in  equity 
against  the  Keystone  Watch  Case  Company  charging  violations  of  the  first 
and  second  sections  of  the  Sherman  Anti-Trust  Act.  It  appeared  that  the 
defendant  had  acquired  control  of  about  fifty  per  cent  of  the  industry 
and  that  it  had  since  imposed  restrictive  agreements  upon  jobbers  to  whom 
the  product  was  sold.  But  no  inflation  of  prices,  limitation  of  production,  or 
other  abuse  of  power  was  shown.  Held,  that  the  unfair  practices  be  enjoined, 
but  that  the  petition  for  dissolution  be  dismissed.  United  States  v.  Keystone 
Watch  Case  Co.,  218  Fed.  502  (Dist.  Ct.,  E.  D.,  Pa.). 

Since  the  decree  by  the  federal  district  court  in  Minnesota  dissolving  the 
International  Harvester  Company,  and  pending  the  appeal  to  the  United 
States  Supreme  Court,  a  number  of  opinions  have  been  given  in  coordinate 
courts  that  display  a  sharp  divergence  from  the  construction  laid  upon  Section 
2  of  the  Sherman  Act  by  that  decision.  In  the  principal  case  three  circuit  judges 
adopt  the  principles  to  be  found  in  the  dissent  of  Sanborn,  J.,  in  the  Harvester 
case,  and  accept  the  rule  that  size  alone  does  not  constitute  monopoly  within 
the  meaning  of  the  Act.  See  United  States  v.  International  Harvester  Co.,  214 
Fed.  987, 1002.  There  must  be  unreasonable  use  of  power,  and  actual  or  threat- 
ened injury  to  the  public  to  warrant  dissolution.  See  28  Harv.  L.  Rev.  87. 
In  the  "fighting  ships"  case  the  court  dealt  with  a  combination  of  steamship 
lines  that  was  using  certain  unfair  methods,  but  that  decree  also  stopped  short 
of  dissolution  and  simply  enjoined  the  illegal  practices.  United  States  v.  Hamburgh 
American  S.  S.  Line,  216  Fed.  971.  In  another  steamship  case  the  government 
established  that  a  large  consolidation  had  taken  place,  but  here  too  the  peti- 
tion for  dissolution  was  dismissed  because  no  one  could  be  found  among  shippers, 
competitors,  or  the  general  public  who  was  dissatisfied  with  it,  or  who  could 
show  imreasonable  injury  therefrom.  United  States  v.  American- A  sialic  S.  S. 
Co.,  220  Fed.  230.  In  any  case  where  the  record  of  a  combination  is  likewise 
barren  of  grievances  on  the  part  of  the  pubUc  or  of  individuals,  to  enforce  its 
dissolution  solely  on  account  of  magnitude  is  a  step  thoroughly  hostile  to  the 
industrial  development  of  the  coimtry. 


Specific  Performance  —  Partial  Performance  with  Compensation 
—  Creation  of  Dower  Right  in  Stranger  Apart  from  Seisin  of  the 
Husband.  —  An  owner  of  land,  whose  wife  had  a  statutory  interest  in  the 
property  similar  to  dower,  made  a  contract  to  convey  to  the  plaintiff  in  which 
the  wife  did  not  join.  The  wife  later  joined  with  him  in  a  conveyance  to  the 
defendant,  who  had  notice  of  the  plaintiff's  claim.  The  plaintiff  now  brings 
a  bill  for  specific  performance.  Held,  that  the  defendant  convey  such  interest 
as  the  plaintiff  could  have  acquired  from  the  vendor  with  suitable  abatement 
from  the  purchase  price,  or  at  his  own  election,  convey  the  whole.  Williams 
V.  Wessels,  145  Pac.  856  (Kan.). 

A  release  of  inchoate  dower  operates  as  an  extinguishment  of  the  wife's  in- 
terest. Witthaus  V.  Schack,  105  N.  Y.  332,  11  N.  E.  649;  Chicago  Dock  Co.  v. 
Kinzie,  49  111.  289.  See  Tirrel  v.  Kenney,  137  Mass.  30,  32.  Consequently  it 
has  been  held  hitherto  that  a  purchaser  with  notice  who  gets  a  conveyance 
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free  from  dower  must  convey  to  the  prior  purchaser  who  did  not  secure 
the  wife's  signature,  upon  receiving  the  purchase  price  or  such  portion 
thereof  as  shall  put  him  in  statu  quo.  Saldutti  v.  Flynn,  72  N.  J.  Eq.  157,  65 
Atl.  246;  Mansfield  v.  Hodgdon,  147  Mass.  304,  17  N.  E.  544.  However,  he 
has  in  effect  purchased  for  value  a  portion  of  the  rights  in  the  freehold  to  which 
an  instant  before  the  conveyance  the  prior  purchaser  was  not  entitled  in  law 
or  equity.  Mix  v.  Baldwin,  156  111.  313,  40  N.  E.  959;  Richmond  v.  Robinson, 
12  Mich.  193.  And  therefore  there  is  reason  to  revive  the  incimibrance  and 
give  him  the  value  of  his  bargain  to  that  extent.  On  the  other  hand  inchoate 
dower,  as  such,  cannot  be  aliened.  Mason  v.  Mason,  140  Mass.  63,  3  N.  E. 
19;  Witthaus  V.  Schack,  supra.  See  Lambert,  Dower,  p.  26.  But  the  hus- 
band is  often  compelled  to  convey  his  interest  alone,  leaving  the  dower  in  the 
wife.  Davis  v.  Parker,  14  Allen  (Mass.)  94.  See  25  Harv.  L.  Rev.  731.  To 
this  extent,  at  least,  the  pohcy  against  allowing  the  fee  and  the  inchoate  dower 
interest  to  be  held  by  parties  who  are  strangers  to  each  other  has  never  controlled. 
Nor  does  it  seem  too  much  against  policy  for  the  court  in  the  principal  case  to 
revive  this  anomalous  interest  in  the  subsequent  purchaser,  at  least  in  juris- 
dictions such  as  Kansas,  where  there  have  been  indications  of  a  liberal  attitude 
toward  inchoate  dower.  See  Munger  v.  Baldridge,  41  Kan.  236,  21  Pac.  159. 
The  abatement  of  the  purchase  price  granted  in  the  principal  case  would  be 
refused  by  some  courts  in  a  suit  against  the  husband,  because  of  the  tend- 
ency to  coerce  the  wife.  Reisz's  Appeal,  73  Pa.  485;  Bride  v.  Reeves,  36  App. 
D.  C.  476.  But  no  such  difficulty  arises  here,  and  in  the  manner  of  allow- 
ing compensation  the  court  also  follows  the  weight  of  authority,  computing  it 
according  to  the  theory  of  probabilities  instead  of  giving  indemnity  to  the 
purchaser  by  reserving  until  the  wife's  death  the  value  of  vested  dower,  sub- 
ject to  interest.  Walker  v.  Kelly,  91  Mich.  212,  51  N.  W.  934;  Davis  v.  Parker, 
supra;  Sanborn  Y.  Hookin,  20  Minn.  178;  see  25  Harv.  L.  Rev.  731. 

Trade  Unions  —  Punishment  of  Outside  Party  —  Suit  to  Restrain 
Labor  Union  from  Compelling  Members  not  to  take  Employment  by 
Threatening  Fine.  —  The  plaintiff,  having  entered  into  a  contract  with  cer- 
tain members  of  defendant  union,  which  comprised  practically  all  the  musi- 
cians of  Rhode  Island  available,  refused  to  go  on  with  the  contract,  claiming 
that  unsatisfactory  music  was  furnished.  He  then  arranged  with  other  mem- 
bers of  defendant  union  to  play  for  him,  whereupon  the  directors  of  the  union 
having  heard  both  sides  of  the  dispute  with  the  first  orchestra  and  decided  that 
the  plaintiff  had  wrongfully  broken  his  contract,  acted  in  accordance  with  a 
by-law  of  the  union  and  forbade  all  union  members  to  enter  or  continue  in  the 
employ  of  the  plaintiff.  The  lower  court  granted  a  preliminary  injimction  re- 
straining the  defendants  from  interfering  with  the  business  of  the  plaintiff  or 
attempting  to  collect  any  fines  from  its  members  by  way  of  enforcing  the  order 
of  the  directors.  Held,  that  the  injimction  be  dissolved.  Rhodes  Brothers  v. 
Musicians^  Protective  Union  Local,  etc.,  92  Atl.  641  (R.  I.). 

For  a  discussion  of  the  use  of  fines  and  other  disciplinary  measures  to  enforce 
a  union  by-law  for  the  punishment  of  an  outsider,  see  Notes,  p.  696. 

Trusts  —  Creation  and  Validity  —  Bequest  on  Secret  Understand- 
ing: Liability  of  Legatee  to  Transfer  Tax.  — The  testator  bequeathed 
his  personalty  to  his  brother,  who  had  agreed  to  distribute  it  in  accordance 
with  the  testator's  wishes  as  expressed  in  an  unattested  memorandum  which 
was  not  referred  to  in  the  will.  The  memorandum,  the  contents  of  which  were 
not  communicated  to  the  legatee  until  the  testator's  death,  directed  the  money 
to  be  given  to  certain  charities.  Without  having  made  a  full  distribution  the 
legatee  died,  and  left  the  property  to  the  defendant  under  a  similar  agreement 
to  distribute  in  accordance  with  the  memorandum.    The  state  now  seeks  to 


RECENT  CASES  719 

tax  the  defendant  under  the  Inheritance  Tax  Law.  III.  Rev.  Stat.,  c.  120, 
§  366.  Held,  that  the  defendant  is  not  taxable.  People  v.  Schaefer,  107  N.  E. 
617  (111.). 

When  a  testator  leaves  property  to  a  legatee  with  the  informal  understand- 
ing that  he  is  to  hold  in  trust  for  certain  beneficiaries,  it  would  be  a  fraud  for 
the  legatee  to  keep  for  himself,  and  the  courts  accordingly  raise  a  constructive 
trust  in  favor  of  the  beneficiaries  to  prevent  unjust  enrichment.  In  re  Fleet- 
wood, 15  Ch.  D.  594;  Trustees  of  Amherst  College  v.  Ritch,  151  N.  Y.  282,  45 
N.  E.  876;  Lawrence  v.  Oglesby,  178  111.  122,  52  N.  E.  945.  As  it  is  impossible 
to  restore  the  statum  quo,  and  enable  the  testator  to  do  over  again  properly 
what  he  tried  to  do  improperly,  the  chief  argument  for  imposing  a  residting 
trust  when  an  express  trust  fails  with  the  settlor  living,  has  no  application.  See 
20  Harv.  L.  Rev.  549,  554.  Where  the  legatee,  however,  is  ignorant  of  the 
names  of  the  cestuis  until  the  testator's  death,  the  English  courts,  at  least, 
have  refused  to  enforce  the  trust,  saying  that  it  would  violate  the  Wills  Act 
to  ascertain  the  names  by  an  unattested  document.  In  re  Boyes,  26  Ch.  D. 
531.  C/.  McCormick  v.  Grogan,  L.  R.  4  H.  L.  82;  Wdgrave  v.  Tehhs,  2  K.  &  J. 
313.  But  see  Gore  V.  C/ar^e,  37  S.  C.  537,  16  S.  E.  614.  But  even  the  English 
courts  have  not  hesitated  to  examine  an  unattested  document  when  the  ques- 
tion was  what  part  of  the  property  was  held  in  trust.  In  re  Haddock,  [1902] 
2  Ch.  220.  And  irrespective  of  the  enforceability  of  the  trust,  it  would  seem 
that  the  legatee  should  at  least  be  permitted  to  carry  out  the  testator's  wishes. 
In  re  Dean,  41  Ch.  D.  552;  see  28  Harv.  L.  Rev.  237,  263.  The  question  re- 
mains whether  the  legatee  should  be  subject  to  the  Illinois  inheritance  tax, 
which  exempts  beneficial  interests  passing  by  will  or  intestacy  to  charities. 
III.  Rev.  Stat.,  c.  120,  §  366.  The  New  York  court  has  held  in  a  similar 
case  that  it  is  the  constructive  trustee  to  whom  the  beneficial  interest  passes 
by  will.  In  re  Edson,  2,^  App.  Div.  19,  56  N.  Y.  Supp.  409;  aff'd  159  N.  Y. 
568,  54  N.  E.  1092.  See  N.  Y.  Consol.  Laws,  Tax  Law,  §§  220,  221.  But 
the  charitable  cestuis  do  take  beneficially  by  virtue  of  an  imperfect  right  aris- 
ing before  the  testator's  death,  although  not  strictly  under  the  will,  and  it 
seems  a  preferable  construction,  therefore,  to  hold  that  the  property  passes 
to  them  free  of  tax. 

Vendor  and  Purchaser  —  Remedies  of  Purchaser  —  Merger  of  Ex- 
ecutory Contract  of  Sale  by  Acceptance  of  Deed.  —  A  vendor  covenanted 
to  convey  land  by  a  deed  of  special  warranty,  clear  of  all  incumbrances.  The 
purchaser  paid  over  the  purchase  money  and  accepted  a  deed  which  contained 
only  special  warranty  and  no  general  covenant  against  incumbrances.  The 
land  having  been  sold  on  execution  to  satisfy  an  unknown  preexisting  incum- 
brance, the  purchaser  brings  this  action  to  recover  back  the  purchase  money. 
Held,  that  the  purchaser  can  recover.  White  v.  Murray,  218  Fed.  933  (Dist.  1  ) 
Ct.,  W.  D.  Pa.).  ^ 

There  is  no  implied  warranty  of  title  in  sales  of  real  property.  It  follows 
that  a  vendor  selling  land  is  not  responsible  for  the  goodness  of  his  title  be- 
yond the  extent  of  the  covenants  in  his  deed.  Clare  v.  Lamb,  L.  R.  10  C.  P. 
334;  Union  Pacific  Ry.  Co.  v.  Barnes,  64  Fed.  80;  see  Maupin,  Marketable 
Title,  2  ed.,  §  267.  And  by  the  weight  of  authority,  in  the  absence  of  fraud 
or  mistake,  even  express  promises  to  give  good  title,  whether  written  or  oral, 
are  held  to  be  merged  in  the  final  acceptance  of  a  deed,  on  the  principle  that 
the  deed  is  the  instrument  in  which  the  last  agreement  of  the  parties  as  to  the 
risk  of  defective  title  is  to  be  found.  Whittemore  v.  Farrington,  76  N.  Y.  452; 
Bryan  v.  Swain,  56  Cal.  616;  Porter  v.  Cook,  114  Wis.  60,  89  N.  W.  823;  Fuson 
V.  Chestnut,  33  Ky.  L.  Rep.  249,  109  S.  W.  1192;  see  Maupin,  Marketable 
Title,  2  ed.  §§  181,  269.  Some  cases,  however,  are  very  liberal  in  admitting 
extrinsic  evidence  to  determine  whether  the  deed  was  accepted  in  discharge 
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of  previous  agreements  as  to  title.  Davis  v.  Lee,  52  Wash.  330,  100  Pac.  752; 
Ready.  Loftus,  82  Kan.  485,  108  Pac.  850;  and  cf.  Slocum  v.  Bracy,  55  Minn. 
249,  56  N.  W.  826.  And  the  Pennsylvania  cases,  which  this  decision  follows, 
go  still  further  and  hold  that  promises  of  good  title  are  collateral  in  their  nature 
and  survive  the  acceptance  of  the  deed,  in  so  far  as  they  have  not  been  embodied 
in  it.  Close  v.  Zell,  141  Pa.  390,  21  Atl.  770;  Lehman  v.  Paxton,  7  Pa.  Super. 
Ct.  259.  This  seems  an  unsupportable  departure  from  a  rule  long  recognized 
as  tending  to  prevent  fraud  and  uncertainty  and  seems  particularly  objection- 
able when,  as  in  the  principal  case,  the  presence  of  one  covenant  as  to  title 
appears  by  implication  to  exclude  all  others. 

War  —  Prize  —  Shipowner's  Right  to  Freight  in  Trade  with  the 
Enemy.  —  The  cargo  of  a  British  vessel  while  en  route  for  Germany  was  seized 
at  the  outbreak  of  the  war,  and  later  condemned  as  prize.  Held,  that  the  own- 
ers are  entitled  to  freight  pro  rata  itineris  completed  at  the  time  of  seizure. 
The  Juno,  50  L.  J.  29  (Adm.  Ct.). 

Since  freight  is  not  due  until  delivery,  a  shipowner  cannot  ordinarily  recover 
his  freight  if  he  has  failed  to  deHver  the  cargo  at  the  port  of  destination.  Osgood 
V.  Groning,  2  Camp.  466;  The  Mary  RUey  v.  Three  Thousand  Railroad  Ties,  38 
Fed.  254.  And  if  the  owner  of  the  cargo  voluntarily  accepts  the  goods  at  some 
other  port  he  will  become  liable  only  for  the  freight  pro  rata  itineris.  Luke  v. 
Lyde,  2  Burr.  882.  See  Osgood  v.  Groning,  supra,  470.  However,  when  a  neutral 
vessel  carrying  enemy  goods  is  detained  and  the  goods  are  condemned,  the  ship- 
owner can  recover  the  full  freight  to  the  original  port  of  destination.  The  Hoop, 
I  C.  Rob.  196.  See  Note,  3  C.  Rob.  304;  Consolat  del  Mar,  3  Twiss,  Black 
Book  of  the  Admiralty,  p.  539.  This  rule  seems  to  be  based  on  the  idea 
that  the  captor  takes  the  place  of  the  enemy  consignee  in  all  respects,  and  that 
the  capture  therefore  amounts  to  delivery.  See  The  Copenhagen,  i  C.  Rob.  289, 
291.  It  would  also  be  unjust  to  deprive  the  neutral  vessel  of  the  freight  which 
she  was  entitled  to  earn,  since  neutral  vessels  may  rightfully  engage  in  commerce 
with  belligerents.  But  the  subjects  of  belligerent  nations  lose  the  right  to  en- 
gage in  trade  with  the  enemy  immediately  on  the  declaration  of  war.  See  2 
Westlake,  International  Law,  2  ed.,  pp.  48  f.  When  war  was  declared, 
therefore,  the  shipowner  in  the  principal  case  lost  the  right  to  earn  freight  by 
the  transportation  of  enemy  goods.  But  until  then  he  seems  to  be  in  much  the 
same  position  as  a  neutral  shipowner,  and  the  rule  awarding  him  freight  pra 
rata  itineris  seems  reasonable  and  just. 


BOOK  REVIEWS 

The  Rights  and  Remedies  of  Creditors  Respecting  their  Debtor's 
Property.  By  Garrard  Glenn.  Boston:  Little,  Brown,  and  Company. 
1915.    pp.  xlvi,  461. 

This  volume  contains  the  substance  of  a  course  of  lectures  delivered  at  the 
Columbia  Law  School.  The  aim  of  the  lectures  and  of  the  book  is  to  collect 
and  harmonize  various  statutes  and  doctrines  relating  to  the  general  subject 
of  the  realization  of  claims  by  a  creditor  from  the  property  of  his  debtor. 

This  object  is  a  commendable  one,  and  the  author  has  little  rivalry  in  the 
attempt  that  he  has  made.  Books  on  fraudulent  conveyances,  for  instance, 
say  little  or  nothing  about  bankruptcy.  Even  the  largest  books  on  bankruptcy 
have  very  fragmentary  and  inadequate  treatment  of  the  general  subject  of 
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fraudulent  conveyances;  yet  a  lawyer  is  compelled  when  a  case  comes  before 
him  to  have  in  mind  all  the  principles  which  may  affect  his  cHent's  right  of 
realizing  his  claim  from  the  assets  of  his  debtor. 

Not  only  is  the  plan  of  the  book  a  good  one,  but  the  execution  is  in  many 
respects  commendable.  The  author  is  evidently  practically  familiar  with  the 
subject  of  which  he  treats  in  its  most  modem  applications.  He  is  not  content 
merely  to  repeat  the  statements  of  eminent  judges;  he  has  sought  to  distil  in 
his  own  mind  definite  results  from  a  multitude  of  authorities.  An  author  who 
attempts  to  do  this  is  perhaps  quite  as  likely  as  another  to  make  shps,  and 
Mr.  Glenn's  book  is  not  free  from  them. 

The  size  of  the  book  prohibits  an  attempt  to  be  exhaustive  in  the  citation 
of  authorities,  and  as  the  decisions  selected  for  citation  are  generally  well 
chosen,  it  is  not  a  fair  ground  of  criticism  that  numerous  other  cases  might 
also  have  been  cited.  There  are,  however,  statements  which  the  author  makes 
without  qualification,  as  everywhere  true,  which  in  fact  do  not  find  universal 
acceptance,  e.g.,  "In  every  State,  statutes  make  a  judgment  a  lien  upon  the 
debtor's  land  from  the  moment  of  the  proper  entry  of  the  judgment"  (page 
60).  This  is  not  true  in  the  New  England  States.  "In  all  of  our  States  are 
statutes  requiring  the  registration  of  (a)  chattel  mortgages,  where,  as  is  gen- 
erally the  case,  possession  of  the  mortgaged  property  is  not  dehvered  to  the 
mortgagee,  and  (b)  contracts  of  conditional  sale,  where,  as  is  always  the  case, 
that  being  part  of  the  bargain,  possession  of  the  stipulated  chattels  is  dehvered 
to  the  vendee"  (page  164).  In  Pennsylvania  there  is  no  such  statute  as  to 
chattel  mortgages,  and  in  a  number  of  States  there  is  no  such  statute  in  re- 
gard to  conditional  sales.  On  page  231  the  author  assumes  that  a  trustee 
under  a  general  assignment  nowhere  has  power  to  attack  a  fraudulent  con- 
veyance of  his  assignor,  but  in  some  jurisdictions  he  is  allowed  to  do  so. 

Other  slips  of  the  author  which  we  have  noticed  are  the  following:  The 
well-known  case  of  Edwards  v.  Harben,  2  T.  R,  587,  which  the  author  criticizes 
more  than  once,  he  regards  as  involving  a  conditional  sale  with  possession  in 
the  grantee.  In  fact,  the  bill  of  sale  referred  to  in  the  case  was  given  as  a 
chattel  mortgage  (generally  called  in  England  a  conditional  biU  of  sale).  Pos- 
session was  in  the  mortgagor  or  grantor.  On  page  154  one  might  infer  from 
the  author's  language  that  an  unpaid  vendor  could  reclaim  goods  sold  and 
delivered.    The  essential  requirement  of  fraud  he  inadvertently  fails  to  state. 

In  his  discussion  of  the  EngUsh  law  of  the  present  day  on  mortgages  of 
after-acquired  property  he  assumes  that  the  well-known  case  of  Holroyd  v. 
Marshall,  10  H.  L.  C.  191,  is  still  law  in  England;  whereas  the  English  law  was 
long  since  changed  by  statute.  On  page  344,  speaking  of  the  Bankruptcy 
Act,  as  amended  in  1910,  he  inadvertently  states  that  to  make  a  preference 
voidable,  the  preferred  creditor  must  have  had  reasonable  cause  to  believe 
that  the  preference  was  "intended"  instead  of  would  be  effected. 

In  the  discussion  on  pages  399  and  following,  there  seems  some  confusion 
between  unmatured  and  contingent  claims.  That  there  is  doubt  in  regard  to 
the  provabiHty  of  any  unmatured  debt  absolutely  owing,  cannot  be  admitted. 

On  some  points  also  which  are  open  to  difference  of  opinion,  we  should  not 
agree  with  the  author's  conclusions,  but  throughout,  the  book  is  helpful  and 
based  on  original  and  thoughtful  work. 

s.  w. 


The  Individual  Delinquent.    By  William  Healy.    Boston:  Little,  Brown, 

and  Company,  191 5.    pp.  xvi,  830. 

This  remarkable  work  is  perhaps  the  first  great  expression  of  the  new  epoch 
upon  which  criminology  is  now  entering.  It  is  also  a  culmination.  Like  so 
many  other   modem  sciences,  criminology   has  imdergone  a  bewilderingly 
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rapid  development  since  the  day  when  Lombroso  first  deflected  attention 
from  "crime"  to  "the  criminal."  It  was  not  long  before  Lombroso's  dra- 
matic abstraction  was  divided  into  classes  of  criminals.  These  divisions  were 
effected  along  anthropological,  biological,  ethical,  or  psychological  lines,  ac- 
cording to  the  background  from  which  the  classifier  approached  his  task. 
Professor  Healy  makes  no  such  classification,  but,  as  the  title  of  his  book  im- 
plies, concentrates  attention  on  the  individual  delinquent.  In  this  study, 
which  has  involved  the  most  painstaking  investigation  into  hundreds  of  cases, 
he  has  brought  to  bear  the  knowledge  and  equipment  of  all  the  several  related 
sciences.  The  investigation  consists  of  a  thorough  inquiry  into  the  history  of 
the  offender's  family,  his  development,  his  environment,  and  an  examination 
as  to  his  physical  and  mental  condition.  The  latter  consists  largely  in  the 
tests  used  for  the  feeble-minded  which  already  show  a  promising  development 
through  adaptation  to  more  complex  and  varied  individuals.  With  the  com- 
plete record  before  him.  Professor  Healy  then  isolates  the  causes  of  the 
delinquency. 

It  is  in  this  last  process  that  the  book  is  a  great  step  in  advance  of  the  earlier 
works,  which  contented  themselves  with  a  tabulation  of  the  frequency  of 
certain  conditions  among  criminals.  It  was  the  older  method  that  gave  rise 
to  such  one-word  theories  of  crime,  as  epilepsy,  poverty,  or  impacted  teeth. 
By  sifting  out  the  causative  factors  alone,  however,  and  tabidating  them, 
Professor  Healy  has  given  us  a  sounder  basis  for  generalization.  Also,  by  con- 
fining most  of  his  attention  to  the  juvenile  offenders,  he  has  got  very  close  to 
the  beginnings  of  crime.  Among  the  many  interesting  things  that  Professor 
Healy's  figures  tend  to  show  is  that  there  is  no  inheritance  of  a  criminal  in- 
stinct. Mental  defects,  however,  are  inherited  in  great  munbers  of  cases,  and 
it  is  this  inheritance,  coupled  with  defective  environment,  that  is  a  great 
source  of  crime.  The  author  has  given  us  a  great  pioneer  book  on  the  genetics 
of  crime,  and  it  is  to  such  work  that  society  must  look  for  guidance  in  its  en- 
deavor to  stop  crime  at  the  source. 

Furthermore,  by  carefully  selecting  the  causative  factors  in  each  individual 
delinquent,  it  then  becomes  possible  to  recommend  a  rational  mode  of  treat- 
ment, either  with  a  view  to  curing  the  delinquency,  or  to  protecting  society 
against  the  incurables.  Indeed,  as  a  psychiatrist,  Professor  Healy  is  chiefly 
interested  in  this  opportunity.  Such  work  should  be  made  part  of  every 
criminal  court  in  the  land.  It  is  perhaps  difficult  to  bring  it  into  harmony 
with  the  common-law  method  of  conducting  a  legal  duel  between  the  offender 
and  a  heavily  handicapped  State,  —  the  penalty  of  losing  having  been  more 
or  less  irrationally  determined  beforehand.  Certainly,  in  theory  at  least,  the 
methods  of  Professor  Healy  have  no  place  in  a  system  born  of  a  mediaeval 
need  of  public  peace  and  security,  and  reared  in  a  dread  of  all  magisterial 
discretion.  But  the  criminal  law  has  grudgingly  made  room  for  a  Httle  science 
in  the  case  of  juveniles  and  prisoners  suspected  of  mental  aberration,  and  has 
allowed  some  individualization  through  the  indeterminate  and  cumulative 
sentences.  However,  wholehearted  cooperation  has  not  yet  come,  and  in 
the  old  system  the  new  method  must  remain  a  juristic  misfit.  A  fresh  start 
in  the  theories  of  the  criminal  law  is  badly  needed.  But  since  it  is  obviously 
impossible  to  legislate  a  new  mode  of  thinking,  the  change  can  only  come  by 
bringing  the  legal  profession  in  touch  with  criminal  science.  The  course  in 
Penology  at  Harvard  is  a  splendid,  if  belated,  start.  Were  such  courses  more 
general,  there  is  Uttle  doubt  that  the  common  law,  by  reason  of  its  remark- 
able fecundity  for  legalistic  white  lies,  could  again  extend  itself  to  meet  modem 
needs. 

H.  B.  E. 


BOOK  REVIEWS  723 

Bartolus  on  the  Conflict  of  Laws.  [Translated  into  English  by  Joseph 
Henry  Beale,  Royall  Professor  of  Law  in  Harvard  University.  Cambridge: 
Harvard  University  Press,    pp.  86. 

Bartolus,  lucerna  juris,  the  greatest  figure  of  the  school  of  Commentators  or 
Post-Glossators  of  the  fourteenth  century,  was  compelled,  as  a  necessary  part 
of  the  great  task  undertaken  by  that  school,  —  the  creation  of  a  true  common 
law,  out  of  the  materials  furnished  by  the  Corpus  Juris,  the  Gloss,  and  local 
customs  and  statutes,  —  to  consider  problems  of  Conflict  of  Laws.  The  re- 
lationships of  the  Italian  city  states,  because  of  an  expanding  commercial  de- 
velopment, were  becoming  closer  and  more  intimate.  Contracts  were  entered 
into  in  one  city  to  be  performed  in  another.  Property,  both  movable  and  im- 
movable, was  frequently  in  the  ownership  of  citizens  of  other  cities.  Inter- 
marriages were  frequent.  Crimes  and  delicts  were  committed  by  strangers. 
Some  solution  of  the  juristic  problems  arising  out  of  such  conditions  was  im- 
perative. The  work  of  Bartolus  was  of  authority  for  centuries  and  has  value  for 
us  to-day.  Probably  to  him  rather  than  to  any  one  else  is  due  the  first  clear 
recognition  of  the  principle  that  the  lex  loci  governs  the  vaKdity  of  the  legal 
act:  a  contract  or  a  testament;  that  the  law  of  the  place  of  performance  con- 
trols as  to  all  consequences  arising  from  neglect  or  delay  in  performance;  that 
the  lex  fori  controls  in  matters  of  procedure  and  remedy;  and  that  the  law 
governing  a  delict  is  the  law  of  the  place  where  the  delict  occurred.  Bartolus 
also  recognized  and  took  account  of  the  distinction  between  laws  operating 
only  within  the  territory  and  laws  which  might  have  operation  outside,  a  dis- 
tinction of  which  so  much  was  made  in  later  continental  writings  on  the 
Conflict  of  Laws. 

The  translation  of  those  portions  of  Bartolus'  Commentary  on  the  Code  re- 
lating to  [the  Conflict  of  Laws  was  well  worth  doing,  and,  so  far  as  it  can  be 
determined  without  a  comparison  with  the  original,  it  seems  to  have  been  thor- 
oughly well  done.  The  book,  issued  upon  the  six  hundredth  anniversary  of 
Bartolus'  birth,  is,  in  appearance  as  well  as  contents,  worthy  of  the  occasion. 

E.  R.  J. 

Legal  Principles  of  Public  Health  Administration.  By  Henry  Bixby 
Hemenway,  M.D.    Chicago:  T.  H.  Flood  &  Co.    1914.    pp.  xxxvi,  859. 

As  everyone  knows,  the  statutes  and  ordinances  as  to  public  health  have 
vastly  enlarged  the  actual  scope  of  government.  Hence  this  book.  It  will  be 
valuable  to  health  boards  and  health  officers;  for  it  gives  in  popular  form  the 
doctrines  of  law  on  their  powers  and  Habilities.  Among  the  topics  covered  in 
the  part  devoted  to  general  principles  are  the  relation  of  health  administration 
to  the  three  departments  of  government, — the  police  power,  due  process  of  law, 
nuisance,  the  relations  of  the  nation  and  the  states,  and  liability  for  the  con- 
tracts and  torts  of  health  boards  and  health  officers.  A  discussion  of  special 
topics  follows,  covering  quarantine,  licenses,  water,  sewage,  garbage,  pure 
food  and  drug  regulation,  industrial  regulation,  school  inspection,  and  eugenics. 
Thus  it  is  obvious  that  the  author  takes  a  wide  and  useful  view  of  his  subject, 
and  bears  in  mind  the  practical  needs  of  health  boards  and  health  officers. 
Even  the  lawyer  will  find  it  convenient  to  have  in  one  volume  the  doctrines  and 
citations  which  are  usually  scattered  among  books  on  Contracts,  Torts,  Agency, 
PubHc  Officers,  Municipal  Corporations,  and  Constitutional  Law.  Quite  apart 
from  the  lawyer's  possible  practical  use  of  the  volume  is  the  pleasure  which  he 
may  well  derive  from  the  author's  interesting  mode  of  discussion;  for  the 
author  has  thought  about  his  subject  and  has  not  compiled  a  collection  of 
statutes,  ordinances,  and  extracts  from  judicial  opinions;  and,  besides,  he  has 
caught  the  lawyer's  point  of  view  so  well  that  he  thoroughly  disarms  the 
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hostility  with  which  the  lawyer  has  learned  to  open  books  wherein  law  is  dealt 
with  by  laymen.  e.  w. 


The  Law  of  Wills  and  the  Administration  of  Estates.  By  William 
Patterson  Borland.  Kansas  City:  Vernon  Law  Book  Company.  19 15. 
pp.  XV,  723. 

This  book  is  primarily  intended  for  the  Western  lawyer,  for  the  majority  of 
the  citations  are  from  Missouri,  Arkansas,  Nebraska,  Kansas,  Oklahoma,  Texas, 
Wyoming,  Colorado,  New  Mexico,  Arizona,  Utah,  Nevada,  and  California.  Its 
usefulness  depends  largely  on  enabling  him  to  find  decisions  on  the  law  of  wills 
in  his  state.  The  discussion  of  administration  is  too  brief  to  be  of  much  assist- 
ance in  settling  an  estate.  There  is  a  greater  need  to-day  for  books  on  the  ad- 
ministration of  estates  than  on  wills;  and  it  is,  therefore,  disappointing  to  find 
that  Mr.  Borland  has  only  devoted  two  chapters  out  of  thirteen  to  that  impor- 
tant subject.  But  beyond  this  we  cannot  hope  that  the  author's  intention  "to 
make  this  the  best  one-volume  work  on  the  subject"  will  be  realized.  In  spite 
of  his  statement  that  all  the  leading  cases  in  this  country  and  in  England  are 
included  we  find  notable  omissions  from  the  index:  Allen  v.  Haddock,  11  Moo. 
P.  C.  427;  White  V.  Trustees  of  British  Museum,  6  Bing.  310;  Bihh  v.  Thomas, 
2  W.  B.  C.  1043;  Chase  v.  Kittredge,  11  Allen  49;  Lacey  v.  Dobbs,  63  N.  J.  Eq. 
325.  One  important  topic  at  least  is  hardly  touched  on, — the  effect  of  revoca- 
tion of  probate.  The  reader  is  surprised  to  learn  that  the  doctrine  of  incorpora- 
tion by  reference  is  stated  (p.  51)  as  if  it  were  law  throughout  the  United  States, 
though  there  is  a  marked  dissent  in  several  states  and  the  question  is  open  in 
others.  Nor  can  we  agree  with  the  statement  that  "The  witnesses  may  sign 
before  the  testator  if  the  acts  are  practically  contemporaneous"  (p.  61), 
imless  we  add  "in  some  states."  j.  w. 

Why  the  War  cannot  be  Final.  By  Albert  W.  Alderson.  London:  P.  S. 
King  and  Son,  Ltd.     191 5.    pp.  31. 

The  Act  to  Regulate  Commerce  and  Supplemental  Acts.  By  Herbert  C. 
Lust.    Chicago:  LaSalle  Extension  University.    1915.    pp.  vii,  196,  141. 

The  Law  of  Carriers  of  Goods.  By  Ralph  Merriam.  Chicago:  LaSalle  Ex- 
tension University.    1914.    pp.  ix,  180. 

The  Principles  of  Equity.  By  Edmund  H.  T.  Snell.  Seventeenth  Edition. 
By  H.  Gibson  Rivington  and  A.  CHfford  Fountaine.  London:  Stevens  and 
Haynes.    191 5.    pp.  xlix,  638. 

Limitations  on  the  Treaty-making  Power.    By  Henry  St.  George  Tucker. 
^,^  Boston:  Little,  Brown,  and  Company.    191 5.    pp.  xxi,  444. 

The  Law  of  Arrest  in  Civil  and  Criminal  Actions.  By  Harvey  Cortlandt 
Voorhees.  Second  Edition.  Boston:  Little,  Brown,  and  Company.  191 5. 
pp.  xliii,  287. 

The  Collected  Papers  of  John  Westlake  on  Public  International  Law. 
Edited  by  L.  Oppenheim.  Cambridge:  University  Press.  1914.  pp. 
xxix,  705. 
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LIABILITIES    INCURRED  IN  THE   ADMINISTRA- 
TION  OF   TRUSTS 

TN  the  course  of  the  administration  of  a  trust,  the  trustee  incurs 
-*■  a  liability  on  a  contract  or  in  tort  or  otherwise  to  one  other 
than  the  cestui  que  trust.  It  is  the  purpose  of  this  article  to  con- 
sider the  rights  and  remedies,  legal  and  equitable,  of  the  person 
to  whom  a  liability  is  thus  incurred. 

In  the  absence  of  an  express  stipulation  relieving  him  from  lia- 
bility,^ a  trustee  is  personally  liable  on  contracts  made  by  him  for 
the  benefit  of  the  trust  estate.  He  may  be  sued  at  law  and  execu- 
tion may  be  levied  upon  his  individual  property.  This  is  true 
whether  he  was  acting  without  authority  in  incurring  the  liability, 
or  whether  he  was  acting  in  accordance  with  the  directions  of  the 
will  or  deed  of  settlement  or  under  the  direction  of  the  court.^ 

1  The  effect  of  such  a  stipulation  is  considered  infra,  p.  738. 

2  Duvall  V.  Craig,  2  Wheat.  (U.  S.)  45  (1817);  Taylor  v.  Davis'  Adm'r,  no  U.  S. 
330  (1884);  Hall  V.  Jameson,  151  Cal.  606,  91  Pac.  518  (1907);  Bradner  Smith  &  Co. 
V.  Williams,  178  111.  420,  53  N.  E.  358  (1899);  McGovem  v.  Bennett,  146  Mich.  558, 
109  N.  W.  1055  (1906);  Koken  Iron  Works  v.  Kinealy,  86  Mo.  App.  199  (1900); 
Blewitt  V.  Olin,  14  Daly  (N.  Y.)  351  (1888);  Whalen  v.  Ruegamer,  123  N.  Y.  App. 
Div.  585,  108  N.  Y.  Supp.  38  (1908);  Dunlevie  v.  Spangenberg,  66  N.  Y.  Misc.  354, 
121  N.  Y.  Supp.  299  (1910);  Mitchell  v.  Whitlock,  121  N.  C.  166,  28  S.  E.  292  (1897); 
Fehlinger  v.  Wood,  134  Pa.  517,  19  Atl.  746  (1890);  Connally  v.  Lyons  &  Co.,  82  Tex. 
664,  18  S.  E.  799  (1891);  Wardwell  v.  WilUamson,  72  Vt.  183,  47  Atl.  786  (1900). 
See  a  collection  of  authorities  in  40  L.  R.  A.  N.  s.  201. 

An  executor  or  administrator  who  makes  a  contract  for  the  benefit  of  the  estate  is 
likewise  personally  liable  thereon.  Williams,  Executors,  10  ed.,  pp.  141 7  et  seq.; 
WoERNER,  American  Law  of  Administration,  2  ed.,  §§  328-356.  In  many  of  the 
cases  hereinafter  cited  the  liabiUty  was  incurred  by  an  executor. 
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Similarly,  a  trustee  is  personally  liable  for  torts  committed  in  the 
course  of  the  administration  of  the  trust.  Thus  he  is  personally 
liable  for  injuries  resulting  from  the  condition  of  the  trust  premises.^ 
So,  too,  he  is  Hable  for  injuries  caused  by  the  negligence  of  an  agent 
employed  by  him  in  the  course  of  the  administration  of  the  trust.^ 
In  employing  an  agent,  the  trustee  is  a  principal  and  not  a  mere 
intermediate  agent.^  Other  burdens  also,  resulting  from  his  hold- 
ing the  title  to  the  trust  property,  must  be  borne  by  the  trustee. 
In  the  absence  of  a  statutory  provision  exempting  him  from  such 
liability,  he  is  liable  for  unpaid  subscriptions  to  corporate  stock 
and  is  subject  to  the  statutory  liabilities  imposed  upon  stock- 
holders.^ Statutes,  however,  generally  expressly  provide  that 
trustees  shall  not  be  personally  subject  to  liability  as  stock- 
holders, but  the  estates  or  funds  in  their  hands  shall  be  liable.^ 
Such  statutes  do  not  in  general  release  from  liability  trustees  who 
appear  on  the  books  of  the  company  to  be  absolute  owners  of  the 
stock.^    Similarly  a  trustee  is  liable  for  taxes.^ 

'  Everett  v.  Foley,  132  111.  App.  438  (1907);  O'Malley  v.  Gerth,  67  N.  J.  L.  610, 
52  Atl.  563  (1902);  Keating  v.  Stevenson,  21  N.  Y.  App.  Div.  604,  47  N.  Y.  Supp. 
847  (1897)  (semble);  Boyd  v.  U.  S.  Mortgage  &  Trust  Co.,  84  N.  Y.  App.  Div.  466, 
82  N.  Y.  Supp.  looi  (1903)  (semble);  Moniot  v.  Jackson,  40  N.  Y.  Misc.  197,  81 
N.  Y.  Supp.  688  (1903)  (semble);  Gillick  v.  Jackson,  40  N.  Y.  Misc.  627,  83  N.  Y. 
Supp.  29  (1903). 

*  Ballou  V.  Famum,  9  Allen  (Mass.)  47  (1864);  Baker  v.  Tibbetts,  162  Mass.  468, 
39  N.  E.  350  (1895);  Parmenter  v.  Barstow,  22  R.  I.  245,  47  Atl.  365  (1900)  (semble); 
Sprague  v.  Smith,  29  Vt.  421  (1857)  {semble);  O'Toole  v.  Faulkner,  29  Wash.  544, 
70  Pac.  58  (1902). 

5  Baker  v.  Tibbetts,  162  Mass.  468,  39  N.  E  350  (1895);  O'Toole  v.  Faulkner, 
29  Wash.  544,  70  Pac.  58  (1902).  An  intermediate  agent  is  not  liable  for  the  acts  of 
a  sub-agent.    Stone  v.  Cartwright,  6  T.  R.  411  (1795). 

«  I  Cook,  Corporations,  7  ed.,  §§  245-246;  i  Machen,  Corporations,  §  767. 
The  rule  is  the  same  as  to  stock  in  joint-stock  companies.  Mitchell's  Case,  L.  R. 
9  Eq.  363  (1870);  In  re  Moseley  Green  Coal  &  Coke  Co.,  Ltd.,  4  DeG.,  J.  &  S.  416 
(1864);  Muir  V.  City  of  Glasgow  Bank,  4  App.  Cas.  337  (1879). 

'  Loring,  Trustee's  Handbook,  27.  See,  for  example,  U.  S.  Rev.  Stats., 
§  5152,  providing  that  "Persons  holding  stock  as  executors,  administrators,  guardians, 
or  trustees  shall  not  be  personally  subject  to  any  liability  as  stockholders;  but  the 
estates  and  funds  in  their  hands  shall  be  liable  in  like  manner  and  to  the  same  extent 
.as  the  testator,  intestate,  ward,  or  person  interested  in  such  trust-funds  would  be,  if 
living  and  competent  to  act  and  hold  the  stock  in  his  own  name." 

8  I  Machen,  Corporations,  §  769;  Sherwood  v.  lUinois  Tr.  &  Sav.  Bank,  195 
111.  112,  62  N.  E.  835  (1902);  Converse  v.  Paret,  228  Pa.  156,  77  Atl.  429  (1910). 
But  see  Burgess  v.  Seligman,  107  U.  S.  20  (1882). 

'  LaTrobe  v.  Mayor,  etc.  of  Baltimore,  19  Md.  13  (1862);  Ames,  Cases  on  Trusts, 
2  ed.,  279.    By  statute,  taxes  are  sometimes  payable  at  the  place  of  residence  of  the 
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When  the  trustee  has  discharged  a  Hability  incurred  in  the  due 
course  of  the  administration  of  the  trust,  ordinarily  he  has  a  right 
to  be  reimbursed.^^  If,  however,  he  was  not  authorized  to  incur 
the  liability,  he  has  generally  no  right  to  reimbursement.^^  Thus, 
if  an  executor,  or  trustee,  carries  on  the  business  of  the  testator 
without  authority,  he  has  no  right  to  reimbursement  for  dis- 
charging liabilities  in  contract  or  in  tort  incurred  in  carrying  on 
the  business.^^  But  where  the  trustee  has  acted  in  good  faith 
and  has  in  fact  enriched  the  trust  estate,  he  is  sometimes  al- 
lowed reimbursement,  not  for  the  full  amount  he  has  expended, 
but  for  the  amount  by  which  the  estate  has  been  enriched. ^^ 
So,  too,  he  has  no  right  to  reimbursement  if  he  incurs  and  dis- 
charges a  hability  for  a  tort  which  is  the  result  of  his  own  neglect 
or  wilful  wrong  and  for  which  he  is  therefore  personally  to  blame; 
but  he  has  a  right  to  reimbursement  if  he  was  not  personally  to 
blame  for  the  commission  of  the  tort.^^  If  the  trustee  has  mis- 
appropriated assets  of  the  trust  estate  or  has  in  any  other  manner 
committed  a  breach  of  trust,  so  that  he  is  indebted  to  the  estate, 
his  UabiHty  to  the  estate  may  be  set  off  against  his  claim  for 
reimbursement. 

Normally,  the  trustee  is  reimbursed  out  of  the  income  from  the 
trust  estate.  In  rendering  his  accoimts,  he  credits  himself  with 
the  expenditures  he  has  made,  and  he  is  not  bound  to  pay  over 
any  of  the  income  to  the  cestui  que  trust  until  he  has  been  reim- 
bursed. He  pays  over  only  the  net  income.  Where  the  income, 
however,  is  not  sufficient,  he  may  have  reimbursement  from  the 
corpus  of  the  trust  estate.  He  is  not  boimd  to  surrender  the  estate 
until  his  claims  are  satisfied.  He  has,  in  other  words,  a  right  to 
reimbursement,  and  a  Hen  on  both  the  income  and  the  corpus  of 
the  trust  estate  to  secure  that  right.^^     His  claim  therefore  takes 

cestui  que  trust  and,  when  the  trustee  is  a  non-resident,  payable  by  the  cestui  que  trust. 
See  Watson  v.  Boston,  209  Mass.  18,  95  N.  E.  302  (191 1). 

1°  PoMEROY,  Equity  Jurisprudence,  3  ed.,  §  1085. 

"  Winslow  V.  Young,  94  Me.  145,  47  Atl.  149  (1900);   Loud  v.  Winchester,  64 
Mich.  23,  30  N.  W.  896  (1897). 

12  Lucht  V.  Behrens,  28  Oh.  St.  231  (1876);   Parry's  Estate,  244  Pa.  93,  90  Atl. 

443  (1914)- 

13  Ex  parte  Chippendale,  4  DeG.,  M.  &  G.  19  (1853). 

14  Benett  v.  Wyndham,  4  DeG.,  F.  &  J.  259  (1862);  In  re  Raybould,  [1900]  i  Ch. 
199;  In  re  Hunter,  151  Fed.  904  (1907). 

15  Lewin,  Trusts,  12  ed.,  795;  Stott  v.  Milne,  25  Ch.  Div.  710  (1884);  Livingston 
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precedence  over  the  claims  of  the  cestui  que  trust  and  of  the  cred- 
itors of  the  cestui  que  trust  against  the  trust  estate.^^ 

The  trustee  may  at  the  time  of  the  creation  of  the  trust  agree 
with  the  settlor  to  forego  the  right  to  reimbursement.^^  If  the 
settlor  shows  an  intention  to  subject  a  part  only  of  the  trust  estate 
to  the  risk  of  loss  and  the  trustee  accepts  the  trust  imder  such 
circiunstances  he  is  ^precluded  from  claiming  reimbursement  out 
of  any  other  assets.  Thus  it  has  been  held  that  if  a  testator  leaves 
a  business  to  his  executor  or  trustee  and  directs  that  it  be  carried 
on,  he  presiunptively  shows  an  intention  to  subject  to  the  risk  of 
loss  only  the  assets  already  employed  in  the  business,  and  the  ex- 
ecutor or  trustee  has  no  right  to  reimbursement  from  any  other 
assets.^^  But  this  presumption  is  overcome  when  the  language  of 
the  will  evinces  an  intention  to  subject  the  whole  estate  of  the 
testator  to  the  risk  of  loss.^^ 

If  the  trust  estate  is  insufficient  to  reimburse  the  trustee  who 
has  discharged  a  liability  properly  incurred  in  the  administration 
of  the  trust,  may  the  trustee  obtain  his  reimbursement  from  the 
cestui  que  trust  personally?  In  a  number  of  cases  it  has  been  held 
that  he  may.  When  the  settlor  is  himself  the  cestui  que  trust  a 
contract  to  reimburse  the  trustee  may  easily  be  spelled  out;  from 
the  request  to  the  trustee  to  act  as  such  and  to  incur  liabilities 
as  such,  a  promise  to  reimburse  him  may  naturally  be  inferred.^^ 
But  the  decisions  have  gone  further  and  have  allowed  the  trustee 
reimbursement  from  the  cestui  que  trust  personally,  even  where 

T.  Newkirk,  3  Johns.  Ch.  (N.  Y.)  312  (1818);  Woodard  v.  Wright,  82  Cal.  202,  22 
Pac.  1118  (1889);  Perrine  v.  Newell,  49  N.  J.  Eq.  57,  23  Atl.  492  (1892). 

18  Williams  v.  Allen,  32  Beav.  650  (1863);  In  re  The  Exhall  Coal  Co.,  35  Beav. 
449  (1866);  Dodds  V.  Tuke,  25  Ch.  Div.  617  (1884);  Perrine  v.  Newell,  49  N.  J.  Eq. 
57,  23  Atl.  492  (1892). 

"  Gillan  v.  Morrison,  i  DeG.  &  Sm.  421  (1847).  See  Ex  parte  Chippendale,  4 
DeG.,  M.  &  G.  19,  52  (1853). 

18  Ex  parte  Garland,  10  Yes.  no  (1804);  Burwell  v.  Mandeville's  Ex'r,  2  How. 
(U.  S.)  560  (1844);  Smith  V.  Ayer,  loi  U.  S.  320  (1879);  Fridenburg  v.  Wilson,  20 
Fla.  359  (1883);  Wilson  v.  Fridenburg,  21  Fla.  386  (1885).  Cf.  M'Neillie  ».  Acton, 
4  DeG.,  M.  &  G.  774  (1853);  Lucht  v.  Behrens,  28  Oh.  St.  231  (1876). 

"  Blodgett  V.  American  National  Bank,  49  Conn.  8  (1881);  Moore  v.  McFall, 
263  111.  596, 105  N.  E.  723  (1914);  Willis  V.  Sharp,  113  N.  Y.  586,  21  N.  E.  705  (1889); 
Davis  V.  Christian,  15  Gratt.  (Va.)  11  (1859). 

20  Balsh  V.  Hyham,  2  P.  Wms.  453  (1728);  Phen6  v.  Gillan,  5  Hare  i  (1845);  Ex 
parte  Chippendale,  4  DeG.,  M.  &  G.  19  (1853).  See  Eraser  v.  Murdoch,  6  App.  Cas. 
8SS  (1881). 
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the  latter  is  not  the  settlor,  and  where  it  would  be  impossible  to 
spell  out  any  contract.^^  In  Hardoon  v.  Belilios  ^^  a  firm  of  stock- 
brokers placed  certain  shares,  not  fully  paid,  in  the  name  of  the 
plaintiff,  their  employee.  The  brokers  subsequently  assigned 
their  beneficial  interest  in  the  stock  to  a  syndicate  which  trans- 
ferred its  interest  to  the  defendant.  The  plaintiff  requested  the 
defendant  to  take  the  shares  out  of  the  plaintiff's  name,  but  the 
defendant  refused.  The  corporation  became  insolvent  and  the 
plaintiff  was  compelled  to  pay  several  calls  on  the  stock,  and 
brought  suit  against  the  defendant  to  recover  the  sums  he  had 
thus  been  obliged  to  pay.  The  trial  court  non-suited  the  plain- 
tiff. It  was  held  by  the  Judicial  Committee  of  the  Privy  Council 
that  the  non-suit  was  improper.    The  court  said: 

"The  plainest  principles  of  justice  require  that  the  cestui  que  trust 
who  gets  all  the  benefit  of  the  property  should  bear  its  burdens  unless 
he  can  show  some  good  reason  why  his  trustee  should  bear  them  him- 
self. The  obligation  is  equitable  and  not  legal,  and  the  legal  decisions 
negativing  it,  unless  there  is  some  contract  or  custom  imposing  the 
obligation,  are  wholly  irrelevant  and  beside  the  mark.  Even  where 
trust  property  is  settled  on  tenants  for, life  and  children,  the  right  of 
their  trustee  to  be  indemnified  out  of  the  whole  trust  estate  against  any 
liabilities  arising  out  of  any  part  of  it  is  clear  and  indisputable.  .  .  . 
Where  the  only  cestui  que  trust  is  a  person  sui  juris,  the  right  of  the 
trustee  to  indemnity  by  him  against  liabilities  incurred  by  the  trus- 
tee by  his  retention  of  the  trust  property  has  never  been  limited 
to  the  trust  property;  it  extends  further,  and  imposes  upon  the  cestui 
que  trust  a  personal  obligation  enforceable  in  equity  to  indemnify  his 
trustee." 

This  obligation  of  the  cestui  que  trust  to  reimburse  the  trustee  is 
one  arising  on  equitable  principles  out  of  the  relationship  between 
the  parties.  The  profits,  if  any,  go  to  the  cestui  que  trust;  the 
losses,  if  any,  should  be  borne  by  him  rather  than  by  the  trustee, 
provided  the  trustee  was  not  to  blame  for  causing  the  losses.  The 
obligation  of  the  cestui  que  trust  to  reimburse  the  trustee  is  analo- 
gous to  the  obligation  of  a  principal  to  reimburse  his  agent,  and 
bears  some  resemblance  to  the  obligation  of  a  principal  to  reim- 
burse his  surety,  although  it  is  held  that  the  obligation  of  the 

21  Hardoon  v.  Belilios,  [1901]  A.  C.  118.  22  [j^oi]  a.  C.  118. 
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cestui  que  trust  is  not  enforceable  in  an  action  at  law.^  If  there 
are  several  cestuis  que  trust,  their  personal  obligation  to  reimburse 
the  trustee  is  enforced  against  them  in  proportion  to  their  respec- 
tive interests  in  the  trust  estate.^^ 

Of  course  no  one  can  be  made  a  cestui  que  trust  against  his  will, 
and  if  the  intended  cestui  que  trust  disclaims,  he  cannot  be  held 
personally  liable;^  but  if  he  accepts  the  beneficial  interest,  he 
cannot,  by  an  assignment,  terminate  his  obligation  to  indemnify 
the  trustee  against  claims  arising,  even  though  not  maturing, 
while  he  holds  the  beneficial  interest.^^  One  who  is  not  sui  juris 
cannot  be  subjected  to  any  personal  liability  by  virtue  of  his  owner- 
ship of  the  beneficial  interest.^^  It  has  been  held  that  the  trustees 
of  an  unincorporated  club  have  no  right  to  reimbursement  from 
the  members  of  the  club.^^  The  reason  given  by  the  court  was 
that  a  club  is  not  an  association  for  gain  and  that  it  would  be  con- 
trary to  the  understanding  of  all  concerned  if  the  members  were  to 
be  held  to  liability  beyond  the  payment  of  their  dues.  Doubtless 
the  parties  do  not  contemplate  profit  or  loss;  but  if  there  is  any 
profit,  it  goes  to  the  members  and  not  to  the  trustees.  And  why 
should  not  the  trustees,  if  they  have  acted  properly  in  incurring  a 
loss,  shift  that  loss  to  those  for  whose  benefit  they  were  acting? 

As  has  been  shown,  the  trustee  has  a  right,  after  he  has  dis- 
charged a  liability  properly  incurred  in  the  administration  of  the 
trust,  to  be  reimbursed  therefor.  But  he  has  a  better  right  than 
this.  He  has  a  right  of  exoneration,  —  a  right  not  to  be  compelled 
to  discharge  such  a  liability  out  of  his  own  private  property  .^^ 
In  the  case  of  In  re  Blundell,^^  the  court,  Stirling,  J.,  said: 

23  Sayles  v.  Blane,  14  Q.  B.  205  (1849).  Similarly,  a  trustee  cannot  bring  an  action 
at  law  against  the  cestui  que  trust  for  compensation  for  his  services.  Hazard  v.  Coyle, 
26  R.  I.  361,  58  Atl.  987  (1904). 

^  Matthews  v.  Ruggles-Brise,  [191 1]  i  Ch.  194. 

^  Hardoon  v.  BeHlios,  [1901]  A.  C.  118,  123  (semble). 

^  Matthews  v.  Ruggles-Brise,  [191 1]  i  Ch.  194. 

"  Hardoon  v.  Belilios,  [1901]  A.  C.  118,  127  (semble). 

^  Wise  V.  Perpetual  Trustee  Company,  Ltd.,  [1903]  A.  C.  139.  See  3  Col.  L. 
Rev.  407;  17  Harv.  L.  Rev.  141;  19  L.  Quart.  Rev.  386.  Cf.  Stikeman  v.  Flach, 
■17s  N.  Y.  512,  67  N.  E.  1090  (1903),  reversing  s.  c,  58  N.  Y.  App.  Div.  277,  68  N.  Y. 
Supp.  loii  (1901).  The  trustees  are  entitled  to  a  reimbursement  from  the  club  prop- 
erty.   Minnitt  v.  Lord  Talbot,  L.  R.  Ir.  i  Ch.  143  (1876). 

29  In  re  National  Financial  Co.,  L.  R.  3  Ch.  791  (1868);  Hobbs  v.  Wayet,  36  Ch. 
Div.  256  (1887).    See  also  In  re  Richardson,  [191 1]  2  K.  B.  705. 

30  40  Ch.  Div.  370  (1888). 
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"What  is  the  right  of  indemnity?  I  apprehend  that  in  equity,  at  all 
events,  it  is  not  a  right  of  the  trustee  to  be  indemnified  only  after  he  has 
made  necessary  payments  .  .  .  but  that  he  is  entitled  to  be  indemni- 
fied, not  merely  against  the  payments  actually  made,  but  against  his 
liability.  ...  It  seems  to  me,  therefore,  that  a  trustee  has  a  right  to 
resort  in  the  first  instance  to  the  trust  estate  to  enable  him  to  make  the 
necessary  payments  to  the  persons  whom  he  employs  to  assist  him  in  the 
administration  of  the  trust  estate;  that  he  is  not  bound  in  the  first  in- 
stance to  pay  those  persons  out  of  his  own  pocket,  and  then  recoup  him- 
self out  of  the  trust  estate,  but  that  he  can  properly  in  the  first  instance 
resort  to  the  trust  estate,  and  pay  those  persons  whom  he  has  properly 
employed  the  proper  remuneration  out  of  the  trust  estate." 

He  may  apply  the  trust  income  to  the  discharge  of  such  a  liabiKty. 
He  may  use  the  principal  of  the  trust  fund  in  discharging  the 
liability;  he  may,  if  authorized  by  the  will,  sell  or  mortgage  a 
part  or  the  whole  of  the  corpus  to  raise  fimds  wherewith  to  dis- 
charge the  liability;  or,  if  not  so  authorized  by  the  will,  he  may 
generally  obtain  an  order  from  the  court  giving  him  such  authority; 
and  certainly,  he  will  not  be  compelled  to  turn  over  the  estate  to 
the  cestui  que  trust  while  outstanding  obligations  properly  incurred 
by  him  as  trustee  are  unsatisfied.  He  may,  indeed,  in  cases  where 
he  is  entitled  to  reimbursement  by  the  cestui  que  trust  personally 
for  liabilities  discharged,  bring  a  bill  in  equity  to  compel  the 
cestui  que  trust  himself  to  discharge  such  liabilities.^^  An  agent  or 
a  surety  has  a  similar  right  to  exoneration  which  equity  will  specifi- 
cally enforce.  Similarly,  equity  will  specifically  enforce  a  contract 
to  indemnify.  It  is  immaterial  that  the  trustee  is  insolvent;  he 
still  has  a  right  to  be  exonerated.  If  the  trustee  has  died  insolvent, 
his  executor  may  compel  the  cestui  que  trust  to  pay  the  creditor  the 
whole  amount  of  his  claim,  and  not  merely  the  amount  of  the  divi- 
dend which  the  creditor  could  get  out  of  the  trustee's  estate.^^ 

It  is  clear,  then,  that  the  creditor  has  a  right  against  the  trustee, 
and  that  the  trustee  has  a  right  against  the  trust  estate  and,  in 
some  cases,  against  the  cestui  que  trust  personally.  Has  the  credi- 
tor himself  any  right  against  the  trust  estate  or  the  cestui  que  trust? 

The  right  of  the  trustee  to  exoneration  is  an  asset  of  the  trus- 

31  Cruse  V.  Paine,  L.  R.  6  Eq.  641,  L.  R.  4  Ch.  441  (1869);  Lacey  v.  Hill,  L.  R. 
18  Eq.  182  (1874). 

32  Cruse  V.  Paine,  L.  R.  6  Eq.  641,  L.  R.  4  Ch.  441  (1869). 
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tee's.  The  creditor  may,  by  a  bill  in  equity,  reach  this  asset  and 
compel  the  appHcation  of  it  to  his  claim  against  the  trustee.^^ 
Tort  creditors,  as  well  as  contract  creditors,  may  in  this  way  reach 
the  trust  estate.^^  In  most  jurisdictions  such  a  suit  does  not  lie 
where  the  debtor  has  assets  which  can  be  reached  at  law.^^  In 
some  cases  it  is  held  that  the  creditor  must  first  obtain  judgment 
against  the  debtor  and  have  the  execution  writ  returned  nulla  bona 
before  he  can  bring  a  bill  for  equitable  execution.^^  But  equity 
should  not  compel  the  creditor  to  do  a  useless  thing,  and  should 
allow  him  to  sue  in  equity  to  reach  the  debtor's  equitable  assets 
without  having  first  obtained  a  judgment  at  law  against  the 
debtor,  where  the  debtor  has  no  assets  which  could  be  reached  by 
execution  at  law.^^  If  the  trustee  resides  outside  the  jurisdiction 
and  has  no  property  within  the  jurisdiction,  it  has  been  held  that 
the  creditor  may  reach  and  apply  the  trustee's  right  to  exoneration; 
the  legal  remedy  against  the  trustee  in  such  cases  is  as  inadequate 
as  in  the  case  where  he  is  insolvent.^^  The  creditor  can  probably, 
also,  when  the  trustee  is  insolvent  or  a  non-resident  without  prop- 
erty in  the  jurisdiction,  reach  the  trustee's  right  to  be  exonerated 
by  the  cestui  que  trust  personally .^^ 

^'  Fairland  v.  Percy,  L.  R.  3  P.  &  D.  217  (1875);  In  re  Pumfrey,  22  Ch.  Div.  255 
(1882);  Moore  v.  M'Glynn,  [1904]  i  I.  R.  334;  Mason  v.  Pomeroy,  151  Mass.  164, 
24  N.  E.  202  (1890);  King  V.  Stowell,  211  Mass.  246,  98  N.  E.  91  (191 2);  Laible  v. 
Ferry,  32  N.  J.  Eq.  791  (1880);  Paul  v.  Wilson,  79  N.  J.  Eq.  204,  81  Atl.  835  (1911); 
Wells-Stone  Mercantile  Co.  v.  Aultman,  Miller  &  Co.,  9  N.  D.  520,  84  N.  W.  375 
(1900);  Cater  v.  Eveleigh,  4  Desaus.  Eq.  (S.  C.)  19  (1809);  Braun  v.  Braun,  14  Mani- 
toba 346  (1902). 

In  Strickland  v.  Symons,  26  Ch.  Div.  245  (1884),  the  court  said  that  the  creditor 
could  not  reach  the  trust  estate  unless  the  object  of  the  trust  was  the  carrying  on  of  a 
business.  But  this  seems  wrong  on  principle,  and  inconsistent  with  the  later  English 
case  of  In  re  Richardson,  [191 1]  2  K.  B.  705,  stated  infra,  p.  733. 

^  In  re  Raybould,  [1900]  i  Ch.  199;  In  re  Hunter,  151  Fed.  904  (1907);  Miller  v. 
Smythe,  92  Ga.  154,  18  S.  E.  46  (1893). 

^  Owen  V.  Delamere,  L.  R.  15  Eq.  134  (1872);  Dantzler  v.  Mclnnis,  151  Ala.  293, 
44  So.  193  (1907)  (semble);  Johnson  v.  Leman,  131  111.  609,  23  N.  E.  435  (1890); 
Stem  Bros.  v.  Hampton,  72  Miss.  555  (1895). 

3^  Blackshear  v.  Burke,  74  Ala.  239  (1883).  See  Henshaw  v.  Freer,  i  Bailey  Eq. 
(S.  C.)  311  (1831). 

'^  In  Massachusetts  it  is  not  necessary  even  to  show  that  the  trustee  is  insolvent. 
Mason  v.  Pomeroy,  151  Mass.  164,  24  N.  E.  202  (1890);  King  v.  Stowell,  211  Mass. 
246,  98  N.  E.  91  (191 2)  (semble). 

38  Gates  V.  McClenahan,  124  la.  593,  100  N.  W.  479  (1904);  Norton  v.  Phelps, 
54  Miss.  467  (1877);  Field  v.  Wilbur,  49  Vt.  157  (1876). 

39  In  Poland  v.  Beal,  192  Mass.  559,  78  N.  E.  728  (1906),  the  cestuis  que  trust  ex- 
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The  right  of  the  trustee  to  exoneration  from  liability  for  a  debt 
properly  incurred  by  him  in  the  administration  of  the  trust  can- 
not be  reached  by  the  personal  creditors  of  the  trustee.  In  the  case 
of  In  re  Richardson,^^  a  leasehold  estate  was  held  in  trust.  At  the 
expiration  of  the  lease  the  landlord  sued  the  trustee  and  obtained 
judgment  against  him  for  £711  for  rent  and  damages  for  breach  of 
covenant.  Before  the  amount  was  ascertained  the  trustee  was  ad- 
judicated a  bankrupt.  The  landlord,  by  leave  of  the  court,  — 
the  question  of  the  ultimate  disposition  of  the  fund  being  reserved, 
—  brought  an  action  against  the  cestui  que  trust  in  the  joint  names 
of  the  landlord  and  the  trustee  in  bankruptcy  for  a  declaration 
that  the  cestui  que  trust  was  bound  to  indemnify  the  bankrupt 
against  the  £711,  and  for  an  order  for  payment  of  this  sum.  The 
action  was  compromised,  the  cestui  que  trust  paying  £520  to  the 
landlord.  An  application  to  the  judge  in  bankruptcy  was  then 
made  by  the  landlord  to  determine  who  was  entitled  to  the  money 
so  recovered.  The  judge  held  that  it  formed  a  part  of  the 
bankrupt's  estate  and  was  divisible  among  his  creditors,  and 
ordered  the  landlord  to  hand  over  the  money  to  the  trustee  in 
bankruptcy.  The  landlord  appealed  and  it  was  held  by  the  Court 
of  Appeal  that  the  appeal  should  be  allowed.  In  the  course  of  the 
decision,  Buckley,  L.  J.,  said: 

"This  is  an  obligation  to  indemnify.  How  can  effect  be  given  to  an 
obligation  to  indemnify?  Only  in  one  of  three  ways.  If  B.  [the  trustee] 
has  paid  the  money  to  A.  [the  creditor],  he  may  get  it  back  from  C.  [the 
cestui  que  trust]  and  may  put  it  into  his  pocket.  If  B.  has  not  paid  the 
money  to  A.,  but  calls  on  C.  to  pay  the  money  to  A.,  then  if  C.  pays  the 
money  to  A.,  B.  is  never  out  of  pocket  at  all.  In  either  of  those  cases  B. 
is  indemnified.  But  lastly,  if  B.  has  not  paid  the  money  to  A.  but  calls 
upon  C.  to  pay  the  money  to  him,  B.,  in  order  that  he  may  pay  it  to  A., 
then  B.  is  not  indemnified  if  the  money  is  paid,  not  to  A.  alone,  but  to 
A.  and  others." 

pressly  promised  the  trustee  to  furnish  money  to  pay  for  certain  property  which  they 
requested  him  to  purchase  for  the  benefit  of  the  trust  estate.  It  was  held  that  the 
person  from  whom  the  property  was  purchased  by  the  trustee  could  maintain  a  bill 
in  equity  against  the  cestuis  que  trust.  The  creditor  is  here  by  equitable  execution 
reaching  a  right  to  exoneration  arising  out  of  an  express  contract.  See  an  article  on 
"Contracts  for  the  Benefit  of  a  Third  Person,"  by  Professor  Williston,  in  15  Harv.  L. 
Rev.  767,  775.  The  result  should  be  the  same  when  the  right  to  exoneration  arises, 
not  out  of  an  express  contract,  but  out  of  the  relationship  of  the  parties. 
40  [1911]  2  K.  B.  705. 
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The  decision  seems  clearly  right.  The  asset  of  the  trustee  is 
not  a  right  to  receive  money;  it  is  a  right  to  be  saved  harmless,  to 
be  exonerated  by  having  his  liability  to  the  creditor  discharged. 
The  obHgation  of  the  cestui  que  trust  is  an  equitable  obligation,  and 
equity  acts  specifically.  The  specific  enforcement  of  the  obliga- 
tion results  in  pa3anent  to  the  trust  creditor,  not  to  the  trustee 
or  his  private  creditors.  If  the  cestui  que  trust  should,  instead  of 
pajdng  the  creditor,  put  the  trustee  in  funds  in  order  that  he  might 
pay  the  creditor,  the  trustee  would  have  no  right  to  use  the  funds 
in  paying  his  private  creditors.  In  no  case,  therefore,  where  the 
trustee  has  not  paid  the  trust  creditor,  can  his  private  creditors 
reach  the  trust  estate  or  the  cestui  que  trust}^  Any  other  result 
would  clearly  allow  the  private  creditors  of  the  trustee  to  make 
a  profit  out  of  the  trust.  The  situation  is  quite  different  where 
the  trustee  out  of  his  private  assets  has  paid  the  creditor.  His 
right  to  reimbursement  which  arises  thereby  is  a  right  which  any 
of  his  private  creditors  can  reach,  just  as  they  could  have  reached 
those  assets  if  they  had  moved  in  time.^^ 

If  a  testator  bequeathes  a  business  to  a  trustee  and  directs  that 
he  continue  to  carry  it  on,  the  testator's  creditors  may  insist, 
nevertheless,  that  the  business  be  not  carried  on,  but  that  it  be 
wound  up  and  that  their  claims  be  paid  from  the  proceeds.  If  the 
trustee  continues  the  business  without  their  consent,  they  may 
insist  on  being  paid  out  of  the  assets  so  bequeathed,  in  priority  to 
the  claims  of  persons  to  whom  liabilities  have  been  incurred  by  the 
trustee  in  carrying  on  the  business  after  the  testator's  death;  ^ 
for  debts  take  precedence  over  legacies.  But  if  the  testator's  credi- 
tors have  consented  to  the  carrying  on  of  the  business,  they  con- 
sent to  the  postponement  of  their  claims  to  the  trustee's  right  of 
reimbursement  or  exoneration;  and  the  creditors  whose  claims 
arose  after  the  testator's  death  and  are  against  the  trustee,  by  pro- 
ceeding through  the  trustee's  rights  of  exoneration,  obtain  priority 


^^  Askew  V.  Myrick,  54  Ala.  30  (1875)  {semble);  First  National  Bank  v.  Thompson, 
61  N.  J.  Eq.  188,  48  Atl.  333  (1901)  {semble).  Compare  the  remarks  of  Professor 
Williston  as  to  the  right  of  a  creditor  on  a  promise  by  a  third  person  to  the  debtor 
to  pay  the  debt,  in  15  Harv.  L.  Rev.  777. 

^  See  Mannix  v.  Purcell,  46  Oh.  St.  102, 19  N.  E.  572  (1888). 

«  Re  Millard,  72  L.  T.  n.  s.  823  (1895);  Willis  v.  Sharp,  115  N.  Y.  396,  22  N.  E. 
149  (1889)  {semble)]  Morrow  v.  Morrow,  2  Tenn.  Ch.  549  (1875). 
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over  the  testator's  creditors. ^^  When  a  business  is  carried  on  by  an 
executor  for  a  short  time  until  it  can  be  sold  as  a  going  concern, 
whether  the  testator's  creditors  have  consented  or  not,  the  execu- 
tor has  a  right  of  indemnity  for  liabilities  incurred  by  him,  and 
is  entitled  to  priority  over  the  testator's  creditors;  and  through 
the  executor's  right,  the  persons  to  whom  he  has  incurred  such 
liabilities  have  priority  over  the  testator's  creditors.^^ 

This  derivative  right  of  the  creditor  against  the  cestui  que  trust 
and  the  trust  estate,  through  the  trustee,  is  available  only  when 
and  to  the  extent  that  the  trustee  has  a  right  to  exoneration. 
When  the  liability  was  not  properly  incurred  by  the  trustee  in  the 
administration  of  the  trust,  the  trustee  has  usually  no  right  to 
exoneration  and  the  creditor  has  no  right  through  him  against  the 
estate;  "^  but  where  the  trustee  acted  in  good  faith  and  did  benefit 
the  estate,  he  has  a  right  to  exoneration  to  the  extent  of  the  value 
of  the  benefit,  and  to  that  extent  the  creditor  can  recover  against 
the  estate. ^^  Where  the  trustee  has  a  right  to  exoneration  only 
out  of  a  part  of  the  trust  estate,  the  creditor  can  reach  only  that 
part  of  the  estate.^^  If  the  trustee  is  in  default  to  the  estate,  his 
claim  to  exoneration,  like  his  claim  to  reimbursement,  is  reduced 
by  the  amount  that  he  is  indebted  to  the  estate,  and  the  creditor's 
right  against  the  estate  is  reduced  accordingly;  and  if  the  amount  of 
the  trustee's  indebtedness  exceeds  the  amount  of  the  creditor's 


^  Ex  parte  Garland,  10  Ves.  no  (1804);  Dowse  v.  Gorton,  [1891]  A.  C.  190;  In 
re  Hodges,  [1899]  i  I.  R.  480  (1899);  In  re  Frith,  [1902]  i  Ch.  342. 

45  Wright  V.  Beatty,  2  Alberta  89  (1909). 

«  Farmers'  &  Traders'  Bank  v.  FideUty  &  Deposit  Co.,  108  Ky.  384,  56  S.  W. 
571  (1900);  Bauerle  v.  Long,  187  111.  475,  58  N.  E.  458  (1900);  Lucht  v.  Behrens,  28 
Oh.  St.  231  (1876);  Tuttle  V.  First  Nat.  Bank,  187  Mass.  533,  73  N.  E.  560  (1905); 
Dunham  v.  Blood,  207  Mass.  512,  93  N.  E.  804  (1911);  Welsh  v.  Davis,  3  S.  C.  no 
(1871). 

47  Thomas  v.  Provident  Life  &  Trust  Co.,  138  Fed.  348  (1905);  Deery  v.  Hamilton, 
41  la.  16  (1875);  I^  ^^  Estate  of  Manning,  134  la.  165,  in  N.  W.  409  (1907);  De 
Concillio  v.  Brownrigg,  51  N.  J.  Eq.  532,  25  Atl.  383  (1893);  Stillman  w.  Holmes, 
9  Oh.  N.  P.  N.  s.  193  (1909).  But  see  Hallock  v.  Smith,  50  Conn.  127  (1882).  For  the 
Scotch  law,  see  Menzies,  Trustees,  2  ed.,  227. 

^  Ex  parte  Richardson,  3  Madd.  138  (1818);  Ex  parte  Garland,  10  Ves.  no  (1804); 
Cutbush  V.  Cutbush,  i  Beav.  184  (1839);  Burwell  v.  Mandeville's  Ex'r,  2  How, 
(U.  S.)  560  (1844);  Pitkin  v.  Pitkin,  7  Conn.  307  (1829)  {semhle);  Wilson  v.  Fridenburg, 
21  Fla.  368  (1885);  Laible  v.  Ferry,  32  N.  J.  Eq.  791  (1880);  Willis  v.  Sharp,  113 
N.  Y.  586,  21  N.  E.  70s  (1889)  (semble)]  Lucht  v.  Behrens,  28  Oh.  St.  231 
(1876). 
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claim,  the  creditor  cannot  hold  the  trust  estate  at  all.^^  If  there 
are  two  trustees,  and  one  is  in  default  but  the  other  is  not,  and  is 
not  in  any  way  responsible  for  the  default,  the  latter  is  entitled  to 
exoneration  and  the  creditor  can  reach  the  trust  estate  through 
his  right  to  exoneration.^^ 

Is  the  creditor  without  remedy  where  the  trustee  is  insolvent 
and  has  no  right  to  exoneration?  Is  his  only  right  against  the 
cestui  que  trust  or  the  trust  estate  a  derivative  right,  a  right  existing 
only  when  and  to  the  extent  that  the  trustee  has  a  right  to  exonera- 
tion? Does  he  ever  have  any  direct  right  against  the  cestui  que 
trust  or  the  trust  estate? 

Nothing  is  better  settled  than  that  the  trustee  is  not  an  agent 
of  the  cestui  que  trust.  Where  the  fact  that  the  trustee  was  con- 
tracting for  the  estate  was  known  to  the  third  party,  the  cestui  que 
trust  cannot  be  held  as  a  principal.^^  Where  the  fact  that  the  trus- 
tee was  contracting  for  the  estate  was  not  known  to  the  third  party, 
the  cestui  que  trust  cannot  be  held  as  an  undisclosed  principal.^^ 
Similarly  it  is  well  settled  that  the  cestui  que  trust  is  not  liable,  as 
principal,  for  the  torts  of  the  trustee,  committed  in  the  course  of 
the  administration  of  the  trust.^^  Similarly  the  cestui  que  trust 
is  not  Hable  for  unpaid  subscriptions  to  stock;  nor  is  he  subject 
to  statutory  liability  thereon.^^  One  in  whom  title  to  property  is 
vested  may,  however,  be  an  agent.  The  person  holding  the  legal 
title  for  another  is  always,  in  the  broad  sense  of  the  term,  a  trus- 
tee of  the  property  so  held;  but  he  is  in  addition  an  agent,  when  he 

49  In  re  Johnson,  15  Ch.  Div.  548  (1880);  In  re  Evans,  34  Ch.  Div.  597  (1887); 
In  re  British  Power,  etc.  Co.,  [1910]  2  Ch.  470;  In  re  Morris,  23  L.  R.  Ir.  333;  Hewitt 
V.  Phelps,  105  U.  S.  393  (1881);  Mason  v.  Pomeroy,  151  Mass.  164,  24  N.  E.  202 
(1890)  (semble);  King  v.  Stowell,  211  Mass.  249,  98  N.  E.  91  (191 2)  (semble);  Clop- 
ton  V.  Gholson,  53  Miss.  466  (1876);  Norton  v.  Phelps,  54  Miss.  467  (1877)  (semble); 
Wilson  V.  Fridenburg,  21  Fla.  386  (1885);  Dantzler  v.  Mclnnis,  151  Ala.  293,  44  So. 
193  (1907)  (semble);  Wells-Stone  Mercantile  Co.  v.  Aultman,  Miller  &  Co.,  9  N.  D. 
520,  84  N.  W.  375  (1900)  (semble). 

^°  In  re  Frith,  [1902]  i  Ch.  342. 

61  Taylor  v.  Davis'  Adm'r,  no  U.  S.  330  (1884)  (semble);  Dantzler  v.  Mclnnis, 
151  Ala.  293,  44  So.  193  (1907)  (semble);  Truesdale  v.  Philadelphia,  etc.  Ins.  Co., 
63  Minn.  49,  65  N.  W.  133  (1895);  Wells-Stone  Mercantile  Co.  v.  Grover,  7  N.  D. 
460,  75  N.  W.  911  (1898);  Manhattan  Oil  Co.  v.  Gill,  118  N.  Y.  App.  Div.  17,  103 
N.  Y.  Supp.  364  (1907);  Gates  v.  Avery,  112  Wis.  271,  87  N.  W.  1091  (1901). 

^2  Everett  v.  Drew,  129  Mass.  150  (1880). 

63  Falardeau  v.  Boston  Art  Students'  Ass'n,  182  Mass.  405,  65  N.  E.  797  (1903)- 

64  Ames,  Cases  on  Trusts,  2  ed.,  279. 
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acts  under  the  supervision  and  control  of  the  person  for  whom  he 
holds  the  property.  If  he  is  an  agent  of  the  beneficial  owner  of 
the  property,  the  latter  may  be  held  on  contracts  and  for  torts,  as 
principal.^^  If  there  are  several  beneficial  owners  and  a  business  is 
carried  on  under  their  supervision,  they  may  be  liable  as  partners.^® 
But  it  is  universally  agreed  that  a  trustee  as  such  is  not  an  agent 
of  the  cestui  que  trust  and  cannot  render  the  cestui  que  trust  per- 
sonally Hable  as  a  principal,  either  at  law  or  in  equity.  The  cestui 
que  trust  personally  can  be  reached  by  the  creditor  only  indirectly, 
only  when  and  to  the  extent  that  the  trustee  has  a  right  of  exonera- 
tion. Has  the  creditor  ever  any  direct  right  against  the  trust 
estate  ? 

The  creditor  may,  as  has  been  said,  sue  the  trustee  at  law  and 
obtain  a  judgment  against  him  personally,  and  levy  on  his  indi- 
vidual property.  But  he  cannot,  any  more  than  an  individual 
creditor  of  the  trustee,  levy  on  the  trust  estate.^^  Moreover,  he 
cannot  sue  the  trustee  "as  trustee"  in  an  action  at  law  and  levy 
on  the  trust  estate. ^^  The  common-law  rule  is  that,  although  an 
executor  is  liable  "as  executor"  in  an  action  at  law,  when  sued  on 
an  obligation  created  by  the  testator,  a  trustee  is  not  liable  in  an 
action  at  law  "as  trustee."  The  only  judgment  at  law  against  a 
trustee  is  de  bonis  propriis}^  According  to  the  common-law  rule, 
the  words  "as  trustee"  in  the  writ  and  declaration  are  treated  as 

55  So  when  one  holds  stock  under  the  direction  and  control  of  another,  the  latter 
is  liable  as  the  "real  owner"  of  the  stock,  i  Cook,  Corporations,  7  ed.,  §  249; 
I  Machen,  Corporations,  §  767;  Ohio  Valley  Nat.  Bank  v.  Hulitt,  204  U.  S.  162 
(1907). 

^  Frost  V.  Thompson,  219  Mass.  360,  106  N.  E.  1009  (1914);  Wright  v.  Rail- 
road, 151  N.  C.  529,  66  S.  E.  588  (1909).  See  Williams  v.  Milton,  215  Mass.  i, 
102  N.  E.  355  (1913),  and  cases  therein  cited. 

5'  Jennings  v.  Mather,  [1902]  i  K.  B.  i;  Zehnbar  v.  Spillman,  25  Fla.  591,  6  So. 
214  (1889);  Hussey  v.  Arnold,  185  Mass.  202,  70  N.  E.  87  (1904);  Moore  v.  Stem- 
mons,  119  Mo.  App.  162,  95  S.  W.  313  (1906);  O'Brien  v.  Jackson,  167  N.  Y.  31, 
60  N.  E.  238  (1901). 

68  O'Brien  v.  Jackson,  167  N.  Y.  31,  60  N.  E.  238  (1901).  Cf.  Bauerle  v.  Long,  187 
111.  475,  S8  N.  E.  458  (1900)- 

In  Georgia  by  statute  the  trust  estate  may  be  reached  in  an  action  at  law.  Ga. 
Code  (1911),  §3786;  Greenfield  v.  Vason,  74  Ga.  126  (1884);  Sanders  v.  Houston, 
etc.  Co.,  107  Ga.  49,  32  S.  E.  610  (1899);  Cottingham  v.  Equitable,  etc.  Co.,  114 
Ga.  940,  41  S.  E.  72  (1902).  See  also  Ala.  Code  (1907),  §  6085;  Conn.  Gen.  Stats. 
(1902),  §  739. 

69  DuVall  V.  Craig,  2  Wheat.  (U.  S.)  45  (181 7);  Brackett  7).  Ostrander,  126  N.  Y. 
App.  Div.  529,  no  N.  Y.  Supp.  779  (1908). 
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surplusage  and  the  action  proceeds  against  the  trustee  personally .^° 
It  would  be  unfair  to  the  cestui  que  trust  to  deprive  him  of  his 
beneficial  interest  in  the  trust  estate  without  an  opportunity  to  be 
heard.  Whether  or  not  the  trustee  properly  incurred  the  debt, 
and  whether  or  not  he  has  a  right  to  indemnity,  the  trust  estate 
cannot  be  reached  by  the  creditor  in  an  action  at  law.  Can  the 
creditor  ever,  except  through  the  trustee's  right  of  exoneration, 
reach  the  trust  estate  by  a  suit  in  equity? 

The  trustee  may  be  authorized,  by  the  will  or  other  instrument 
creating  the  trust,  to  incur  the  indebtedness  and  to  mortgage  or 
pledge  the  trust  estate  or  a  part  of  it  as  security  therefor.  If  he 
does  create  a  mortgage  or  pledge,  undoubtedly  the  creditor  may 
enforce  it,  and  that,  too,  whether  or  not  the  trustee  is  insolvent, 
and  regardless  of  the  state  of  the  account  between  the  trustee  and 
the  cestui  que  trust.^^  The  result  is  the  same  where  the  court  has 
power  to  and  does  authorize  a  mortgage  or  pledge  of  the  estate.^^ 

It  is  held  in  a  number  of  cases  that  if  the  trustee  is  unwilling  to 
make  himself  liable,  he  may  contract  in  such  a  way  as  to  exclude 
personal  liability.  If  he  signs  the  contract  "T,  trustee,"  or  "T, 
as  trustee  for  the  X  estate,"  or  even  in  the  name. of  the  "X  estate 
by  T,  trustee,"  he  is  held  personally  liable,  the  words  showing  his 
trusteeship  being  treated  merely  as  descriptio  personae.^    But  if 

«o  Hampton  v.  Foster,  127  Fed.  468  (1904);  Odd  Fellows'  Hall  Ass'n  v.  McAllister, 
153  Mass.  292,  26  N.  E.  862  (1891).  In  some  jurisdictions  the  words  "as  trustee"  in 
the  writ  or  declaration  are  not  treated  as  surplusage;  and  if  the  trustee  is  liable  only 
personally  a  suit  against  him  "as  trustee"  will  be  dismissed.  O'Brien  v.  Jackson, 
167  N.  Y.  31,  60  N.  E.  238  (1901);  Scheibeler  v.  Albee,  114  N.  Y.  App.  Div.  146,  99 
N.  Y.  Supp.  706  (1906);  Parmenter  v.  Barstow,  22  R.  I.  245,  47  Atl.  365  (1900). 

«  Gilbert  v.  Penfield,  124  Cal.  234,  56  Pac.  1107  (1899);  Iowa  L.  &  T.  Co.  v.  Hol- 
derbaum,  86  la.  i,  52  N.  W.  550  (1892);  Roberts  v.  Hale,  124  la.  296,  99  N.  W.  1075 
(1904);  Packard  v.  Kingman,  109  Mich.  497,  67  N.  W.  551  (1896);  New  York  Life 
Ins.  &  T.  Co.  V.  Conkling,  159  N.  Y.  App.  Div.  337,  144  N.  Y.  Supp.  638  (1913). 

«2  In  re  Bellinger,  [1898]  2  Ch.  534;  Neill  v.  Neill,  [1904]  i  I.  R.  513;  Townsend  v. 
Wilson,  77  Conn.  411,  59  Atl.  417  (1904);  Warren  v.  Pazolt,  203  Mass.  328,  89  N.  E. 
381  (1909). 

As  to  the  power  of  a  trustee  to  mortgage  or  pledge,  see  Smith  v.  Ayer,  loi  U.  S. 
320  (1879);  Tuttle  V.  First  Nat.  Bank,  187  Mass.  533,  73  N.  E.  560  (1905);  Gibney 
V.  Allen,  156  Mich.  301,  120  N.  W.  811  (1909);  First  Nat.  Bank  v.  Nat.  Broadway 
Bank,  156  N.  Y.  459,  51  N.  E.  398  (1898);  Perry,  Trusts,  6  ed.,  §  768. 

^  Muir  V.  City  of  Glasgow  Bank,  4  App.  Cas.  337  (1879);  Duvall  v.  Craig,  2  Wheat. 
(U.  S.)  45  (1817);  Taylor  v.  Davis'  Adm'r,  no  U.  S.  330  (1884);  Hall  v.  Jameson, 
151  Cal.  606,  91  Pac.  518  (1907);  Tucker  Mfg.  Co.  v.  Fairbanks,  98  Mass.  loi  (1867); 
Rosenthal  v.  Schwartz,  214  Mass.  341,  loi  N.  E.  1070  (1913);  McGovem  v.  Bennett, 
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he  signs  "as  trustee  but  not  individually/'  or  "as  trustee  but  not 
otherwise,"  then  he  is  not  personally  liable.^^  In  a  recent  English 
case  it  was  said  that  if  he  is  not  bound,  no  one  is  bound,  and  it 
was  held,  therefore,  that  the  provision  that  the  trustee  should  not 
be  personally  liable  was  repugnant  and  void.^^  But  this  view  was 
later  disapproved,^^  and  in  this  country  it  has  been  held  that  effect 
should  be  given  to  the  provision  and  that  the  trustee  is  not  per- 
sonally liable. ^^  In  such  case,  is  the  estate  liable?  Such  a  contract, 
it  is  held,  creates  a  charge  on  the  trust  estate  enforceable  in  equity 
by  the  creditor  against  the  trust  estate.  To  the  extent  that  the 
trustee  has  power  to  incur  the  debt  he  has  power  to  charge  the 
estate  therefor.^^  Since  the  claim  of  the  creditor  on  such  a  con- 
tract is  a  claim  directly  against  the  trust  estate,  and  not  merely  a 
right  to  proceed  through  the  trustee,  it  is  immaterial  whether  the 
trustee  is  indebted  to  the  estate  or  not.    To  give  the  creditor  a 


146  Mich.  558,  109  N.  W.  1055  (1906);  Koken  Iron  Works  v.  Kinealy,  86  Mo.  App. 
199  (1900);  Germania  Bank  v.  Michaud,  62  Minn.  459,  65  N.  W.  70  (1895);  Whalen 
V.  Ruegamer,  123  N.  Y.  App.  Div.  585,  108  N.  Y.  Supp.  38  (1908);  Dunlevie  v.  Span- 
genberg,  66  N.  Y.  Misc.  354,  121  N.  Y.  Supp.  299  (1910);  Roger  Williams  Nat. 
Bank  v.  Groton  Mfg.  Co.,  16  R.  I.  504,  17  Atl.  170  (1889);  Wardwell  v,  Williamson, 
72  Vt.  183,  47  Atl.  786  (1900). 

«  Thayer  v.  Wendell,  i  Gall.  (U.  S.)  37  (1812);  Glenn  v.  AUison,  58  Md.  527 
(1882);  Snow  &  Leather  Nat.  Bank  v.  Dix,  123  Mass.  148  (1877);  Hussey  v.  Arnold, 
185  Mass.  202,  70  N.  E.  87  (1904)  (semble);  Packard  v.  Kingman,  109  Mich.  497, 
67  N.  W.  551  (1896)  {semble);  Brackett  v.  Ostrander,  126  N.  Y.  App.  Div.  529,  no 
N.  Y.  Supp.  779  (1908). 

"  Watling  V.  Lewis,  [191 1]  i  Ch.  414.  See  also  Fumivall  v.  Coombes,  5  M.  &  G. 
736.  And  see  In  re  Robinson's  Settlement,  46  L.  J.  785  (191 1),  which  was  reversed 
by  the  Court  of  Appeal  on  another  ground,  s.  c.  [191 2]  i  Ch.  717.  Cf.  Williams  v. 
Hathaway,  6  Ch.  Div.  544  (1877),  where  there  was  a  limitation  on,  but  not  a  total 
exemption  from,  personal  liabiUty. 

^  In  re  Robinson's  Settlement,  [191 2]  i  Ch.  717,  728.    See  also  133  L.  T.  250. 

6''  See  cases  cited,  supra,  n.  64. 

^8  Gisbom  v.  Charter  Oak  Life  Ins.  Co.,  142  U.  S.  326  (1892);  Noyes  v.  Blakeman, 
6  N.  Y.  567  (1852);  New  v.  NicoU,  73  N.  Y.  127  (1878)  (semble);  O'Brien  v.  Jackson, 
167  N.  Y.  31,  33,  60  N.  E,  238  (1901)  (semble);  Fowler  v.  Mutual  Life  Ins.  Co.,  28 
Hun  (N.  Y.)  195  (1882);  Wadsworth,  Howland  &  Co.  v.  Arnold,  24  R.  I.  32,  51  Atl. 
1041  (1902).  See  Bushong  v.  Taylor,  82  Mo.  660  (1884).  Cf.  Bank  of  Topeka  v. 
Eaton,  100  Fed.  8  (1900),  affirmed  s.  c.  107  Fed.  1003, 47  C.  C.  A.  140  (1901). 

In  four  states  it  is  expressly  provided  by  statute  that  "  a  trustee  is  a  general  agent 
for  the  trust  property.  .  .  .  His  acts,  within  the  scope  of  his  authority,  bind  the  trust 
property  to  the  same  extent  as  the  acts  of  an  agent  bind  his  principal."  Cal.  Civ. 
Code,  §  2267;  Mont.  Civ.  Code,  §3020;  S.  D.  Civ.  Code,  §  1642;  N.  D.  Comp. 
Laws,  1913,  §  6305. 
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right  against  the  estate  it  is  necessary  only  that  the  trustee  acted 
properly  in  incurring  the  debt.^^ 

When,  however,  the  trustee  makes  a  contract  for  the  benefit 
of  the  trust  estate  whereby  he  does  not  purport  to  bind  the  trust 
estate,  but  binds  himself,  has  the  creditor  any  right  against  the 
trust  estate  except  through  the  trustee?  In  general  it  is  clear  that 
the  trust  estate  is  not  liable  for  the  contracts  ^°  or  torts  ^^  of  the  trus- 
tee, although  made  or  committed  in  the  due  course  of  the  adminis- 
tration of  the  trust.  But  it  is  held  in  a  few  states  that  if  the  debt 
was  properly  incurred  by  the  trustee  and  if  the  estate  was  enriched 
thereby,  the  creditor  may  recover  against  the  estate  to  the  extent 
of  the  enrichment  when  the  trustee  is  insolvent  or  is  not  within 
the  jurisdiction,  even  though  the  trustee  is  in  default  to  the  estate 
and  hence  has  no  right  of  exoneration. ^^  The  theory  on  which  a 
recovery  is  allowed  is  that  unless  a  recovery  is  allowed  the  estate 

^^  There  is  another  possible  theory  on  which  the  trust  estate  may  be  reached  by 
the  creditor,  where  the  trustee  has  made  a  contract  "as  trustee  but  not  otherwise." 
It  might  be  held  that  the  meaning  of  the  contract  is  that,  although  the  trustee  is  to 
be  liable  on  the  contract,  the  creditor  agrees  not  to  levy  upon  his  private  assets,  but 
to  rely  solely  on  his  right  to  exoneration.  On  this  theory  the  right  of  the  creditor  against 
the  trust  estate  is  not  direct,  but  is  derivative,  and  is  dependent  upon,  and  limited  to 
the  extent  of,  the  trustee's  right  to  exoneration.  See  Clack  v.  Holland,  19  Beav.  262 
(1854);  King  V.  Stowell,  211  Mass.  246,  251,  98  N.  E.  91  (1912). 

70  Farhall  v.  Farhall,  L.  R.  7  Ch.  123  (1871);  Taylor  v.  Crook,  136  Ala.  354,  34  So. 
905  (1902);  Etowah  Min.  Co.  v.  Wills  Valley  Min.  &  Mfg.  Co.,  143  Ala.  623,  39  So. 
^36  (1904);  Austin  V.  Munro,  47  N.  Y.  360  (1872);  United  States  T.  Co.  v.  Stanton, 
139  N.  Y.  531,  34  N.  E.  1098  (1893);  O'Brien  v.  Jackson,  167  N.  Y.  31,  60  N.  E.  238 
(1901);  Mulrein  v.  Smillie,  25  N.  Y.  App.  Div.  135,  48  N.  Y.  Supp.  994  (1898);  Le 
Baron  v.  Barker,  143  N.  Y.  App.  Div.  492,  127  N.  Y.  Supp.  979  (1911);  Decillis  ». 
Mascelli,  152  N.  Y.  App.  Div.  304,  136  N.  Y.  Supp.  573  (191 2). 

7^  Moniot  V.  Jackson,  40  N.  Y.  Misc.  197,  81  N.  Y.  Supp.  688  (1903);  Norling  v. 
Allee,  37  N.  Y.  Sup.  Ct.  409,  13  N.  Y.  Supp.  791  (1891),  afl&rmed  131  N.  Y.  622,  30 
N.  E.  865  (1892);  Keating  v.  Stevenson,  21  N.  Y.  App.  Div.  604,  47  N.  Y.  Supp.  847 
(1897);  Boyd  V.  U.  S.  Mortgage  &  Trust  Co.,  84  N.  Y.  App.  Div.  466,  82  N.  Y.  Supp. 
looi  (1903);  Parmenter  v.  Barstow,  22  R.  I.  245,  47  Atl.  365  (1900).  But  see  Ferrier  v. 
Trepannier,  24  Can.  Sup.  Ct.  86  (1895);  Ireland  v.  Bowman,  130  Ky.  153,  113  S.  W. 
56  (1908);  Prinz  V.  Lucas,  210  Pa.  620,  60  Atl.  309  (1905). 

72  Wylly  V.  Collins,  9  Ga.  223  (1851);  Miller  v.  Smythe,  92  Ga.  154,  18  S.  E.  46 
(1893);  Sanders  v.  Houston  Guano,  etc.  Co.,  107  Ga.  49,  32  S.  E.  610  (1899);  Still- 
man  z».  Holmes,  9  Oh.  N.  P.  n.  s.  193  (1909);  Manderson's  Appeal,  113  Pa.  631 
(1886);  Mathews  v.  Stephenson,  6  Pa.  496  (1847);  Yerkes  v.  Richards,  170  Pa. 
346,  32  Atl.  1089  (1895).  Cf.  Mannix  v.  Purcell,  46  Oh.  St.  102,  147,  19  N.  E.  572 
(1888);  Field  V.  Wilbur,  49  Vt.  157  (1876).  See  also  an  article  by  Louis  D.  Brandeis, 
Esq.,  on  "Liability  of  Trust  Estates  on  Contracts  made  for  their  Benefit,"  in  15  Amer. 
L.  Rev.  449. 
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is  unjustly  enriched.  It  is  true  that  the  defalcation  of  the  trustee 
may  have  impoverished  the  estate,  but  that  is  in  a  separate  trans- 
action, for  which  the  creditor  is  in  no  way  responsible.  Although 
the  trustee  is  not  an  agent  of  the  cestui  que  trust,  he  is  in  a  sense  an 
agent  of  the  estate.  The  situation  is  therefore  different  from  the 
case  where  a  bailee  makes  a  contract  for  the  improvement  of  the 
thing  bailed,  in  which  case  the  owner  cannot  be  held  Hable  for  the 
incidental  benefit. ^^  The  enrichment  of  the  cestui  que  trust  is  not 
merely  incidental.  As  a  matter  of  fact,  the  creditor  frequently  looks 
to  the  solvency  of  the  estate  and  gives  credit  on  the  faith  of  it.  It 
is  true,  he  relies  also  on  the  trustee,  and  if  the  trustee  is  solvent  and 
within  the  jurisdiction,  it  is  a  wise  rule  to  make  the  creditor  pursue 
him.  But  when  the  remedy  against  the  trustee  is  unavailing, 
there  is  no  good  reason  why  the  estate  shoidd  profit  at  the  expense 
of  the  creditor.  In  most  jurisdictions,  however,  a  direct  right 
^gainst  the  estate,  based  on  the  prevention  of  unjust  enrichment,  is 
denied;  ^^  and  the  creditor's  right  against  the  trust  estate  is  depend- 
ent on  and  limited  to  the  extent  of  the  trustee's  right  to  exoneration, 
and  it  is  necessary  in  every  case  to  go  into  the  trustee's  accounts  to 
ascertain  whether  he  has  a  right  to  exoneration,  except  in  the  cases 
where  the  trustee  has  expressly  mortgaged  or  pledged,  or  has  ex- 
pressly charged,  the  trust  estate. 

Austin  W.  Scott. 

Harvard  Law  School. 

73  Cahill  V.  Hall,  161  Mass.  512,  37  N.  E.  573  (1894). 

7^  In  re  Johnson,  15  Ch.  Div.  548  (1880);  In  re  Evans,  34  Ch.  Div.  597  (1887); 
In  re  British  Power,  etc.  Co.,  [1910]  2  Ch.  470;  In  re  Morris,  23  L.  R.  Ir.  S33  (1889); 
Hewitt  V.  Phelps,  105  U.  S.  393  (1881);  Dantzler  v.  Mclnnis,  151  Ala.  293,  44  So. 
193  (1907)  (semble);  Mason  ?>.  Pomeroy,  151  Mass.  164,  24  N.  E.  202  (1890)  (semble); 
Clopton  V.  Gholson,  53  Miss.  466  (1876);  Norton  v.  Phelps,  54  Miss.  467,  471  (1877) 
(semble);  Wells-Stone  Mercantile  Co.  v.  Aultman,  Miller  &  Co.,  9  N.  D.  520,  84 
N.  W.  375  (1900)  (semble).  But  if  the  trustee  pays  the  creditor,  using,  to  the  creditor's 
knowledge,  funds  of  the  trust  estate,  the  creditor  need  not  refund,  although  on  an  ac- 
counting the  trustee  is  subsequently  proved  to  be  in  default  to  the  estate  unless  at  the 
time  of  making  the  payment  the  trustee  was  in  default  to  the  estate,  and  the  creditor 
knew  that  he  was  in  default.    In  re  Blundell,  40  Ch.  Div.  370  (1888). 
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SEPARATION     OF     INTERSTATE     AND     INTRA- 
STATE ACCOUNTS  IN  FEDERAL  AND  STATE 
REGULATION   OF   RATES 


T  T  rilEN  a  railroad  runs  through  several  states,  as  almost  all 
^  ^  the  railway  systems  of  our  day  do,  it  is  unavoidable  that  in 
determining  the  reasonableness  of  a  rate  established  by  one  of  the 
states  the  situation  of  the  whole  Hne  must  be  considered.  But 
there  is  involved  inevitably,  if  the  theory  underlying  the  Constitu- 
tion of  our  United  States  is  to  be  put  into  practice  in  state  and 
federal  regulation  of  rates,  a  separation  of  intrastate  and  inter- 
state accounts.  Thus,  where  the  intrastate  rates  of  an  interstate 
system  are  brought  in  question,  one  of  two  plans  must  be  adopted : 
(i)  if  the  income  of  the  whole  line  is  taken  as  a  basis  of  inquiry, 
then  the  possibility  of  the  other  states  fixing  a  similar  rate  must 
be  considered;  (2)  or  if,  on  the  other  hand,  this  one  rate  is  con- 
sidered, its  reasonableness  must  be  determined  by  an  examination 
of  the  capitalization  and  income  of  the  road  within  the  particular 
state.  It  would  seem  to  be  clear  upon  theory  that  the  rates  for 
such  transportation  as  begins  and  ends  in  the  state  must  be  estab- 
lished with  reference  solely  to  the  amount  of  business  done  by  the 
carrier  wholly  within  such  state,  to  the  cost  of  doing  such  local 
business,  and  to  the  fair  value  of  the  property  used  in  conducting 
it,  without  taking  into  consideration  the  amount  and  cost  of  its 
interstate  business  and  the  value  of  the  property  employed  in 
it.  The  argument  to  the  contrary  leads  to  the  conclusion  that  a 
state  could  go  beyond  the  confines  of  its  jurisdiction  to  the  extent 
of  requiring  local  business  to  be  conducted  even  at  an  actual  loss, 
if  the  company  earned  on  its  interstate  business  enough  to  give 
it  just  compensation  in  respect  of  its  entire  line  and  all  its  business, 
interstate  and  domestic.  Although  the  general  rule  governing 
this  whole  situation  which  has  finally  been  established  may  be 
stated  in  a  few  words,  the  apphcation  of  it  to  particular  facts  by 
reason  of  the  complication  of  the  accounts  involved  is  a  very  dif- 
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ficult  matter  indeed.  But  the  principle  which  has  been  estabUshed 
is  sufficiently  stated  when  it  is  said  that  the  Constitution  as  in- 
terpreted by  the  Supreme  Court  of  the  United  States  requires  that 
the  value  of  the  plant  utilized  in  the  intrastate  business  and  the 
net  earnings  from  such  business  must  both  be  ascertained  in  order 
to  determine  whether  the  rates  fixed  by  the  state  or  its  Commis- 
sion are  reasonable  or  confiscatory. 

II 

In  the  earlier  days  the  contention  was  tentatively  put  forth  that 
such  interstate  traffic  as  originates  or  terminates  in  the  state  should 
be  divided  upon  a  mileage  basis,  and  such  portion  thereof  as  was 
done  within  the  state  held  to  be  subject  to  state  control,  and  taken 
into  consideration  in  determining  the  reasonableness  of  the  rates 
fixed  by  its  Commission.  This,  however,  as  was  appreciated  al- 
most from  the  outset,  cannot  be  done.  Commerce  which  begins 
in  one  state  and  passes  into  another  is  not  less  interstate  com- 
merce than  that  which  passes  entirely  across  states.  If  the  differ- 
ent states  could  regulate  that  portion  of  interstate  commerce 
which  is  moved  within  their  respective  limits,  there  would  be  left 
no  commerce  whatever  subject  to  congressional  control.  This 
whole  matter  has  been  repeatedly  before  the  Supreme  Court  of 
the  United  States,  and  since  the  case  of  Wabashj  St.  Louis  6* 
Pacific  Railroad  v.  Illinois  ^  that  court  has  uniformly  held  that 
the  states  cannot  fix  rates  for,  or  regulate  in  any  manner,  that 
portion  of  interstate  commerce  which  moves  within  their  terri- 
torial limits.  Such  traffic,  throughout  its  entire  course,  is  subject 
to  the  exclusive  jurisdiction  of  Congress,  just  as  commerce  between 
two  points  wholly  within  a  state  is  subject  solely  to  the  jurisdic- 
tion of  its  authorities,  according  to  the  present  exercise  of  powers 
of  government  under  our  system. 

All  this  was  first  pointed  out  by  Mr.  Justice  Brewer  in  the  lead- 
ing case  of  Chicago  6*  Northwestern  Ry,  Co.  v.  Dey.^ 

1  118U.S.  557(1886). 

Until  a  statutory  rate  is  established  what  would  be  a  reasonable  rate  at  com- 
mon law  under  the  Constitution  governs,  and  furthermore  what  is  the  reasonable 
rate  in  the  case  of  statutory  regulation  imder  the  Constitution  depends  upon  the 
significance  of  that  phrase  at  common  law.  Southern  Indiana  R.  Co.  v.  Railroad 
Commission,  172  Ind.  113,  87  N.  E.  966  (1909). 

2  35  Fed.  866,  881  (1888). 
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"Defendant's  road  runs  through  other  states;  these  states  may  im- 
pose no  schedule  of  rates;  part  of  its  business  is  interstate,  and  only 
Congress  can  limit  that;  so  that  from  the  business  elsewhere  revenues 
may  be  earned  which  will  enable  it  to  make  up  any  deficiency  in  this 
state.  But  the  invalidity  of  this  schedule  does  not  depend  upon  legis- 
lation or  action  elsewhere.  If  this  schedule  may  be  put  in  force  here, 
a  similar  one  may  be  in  Illinois,  Minnesota,  and  other  states  through 
which  the  company's  road  runs.  For  some  purposes  its  property  in 
this  state  is  separate  and  distinct  from  its  property  elsewhere,  and  out 
of  this  property  within  this  state  it  is  entitled  to  receive  some  compensa- 
tion.   Robbing  Peter  to  pay  Paul  has  never  received  judicial  sanction." 

The  other  possibility,  that  the  reasonableness  of  the  rate  must 
be  determined  upon  the  assumption  that  the  same  rate  will  be 
adopted  throughout  the  whole  system,  was  that  applied  in  Steener- 
son  V.  Great  Northern  Ry.  Co? 

"It  seems  to  us  that  there  is  scarcely  any  good  reason  why  a  railway 
system  should  be  divided  on  state  Hues  at  all  for  the  purpose  of  fixing 
rates.  After  rejecting  the  portions  that  are  not  self-supporting,  the 
balance  of  the  system  may  be  considered  as  a  whole;  and,  in  fixing 
rates  in  one  state,  it  will  only  be  necessary  to  see  that,  if  rates  are  prop- 
erly adjusted  throughout  so  as  to  correspond  with  the  rates  thus  fixed, 
the  whole  of  such  balance  of  the  system  will  yield  a  reasonable  income 
on  the  cost  of  reproducing  the  same." 

The  Supreme  Court  of  the  United  States,  however,  adopting 
the  first  alternative,  has  long  since  insisted  upon  the  separation 
of  the  value  of  the  plant  used  for  merely  intrastate  business,  and 
also  of  the  net  earnings  from  such  business,  and  that  upon  these 
bases  the  reasonableness  of  the  rate  fixed  by  the  state  shall  be  de- 
termined. In  the  leading  case  on  this  point,  Smyth  v.  AmeSj^ 
Mr.  Justice  Harlan  said: 

"In  our  judgment,  it  must  be  held  that  the  reasonableness  or  unrea- 
sonableness of  rates  prescribed  by  a  state  for  the  transportation  of 
persons  and  property  wholly  within  its  limits  must  be  determined  with- 
out reference  to  the  interstate  business  done  by  the  carrier,  or  to  the 

3  69  Minn.  353,  396,  72  N.  W.  713,  724  (1897). 

*  169  U.  S.  466,  541  (1898). 

See  Philadelphia  &  R.  Ry.  Co.  v.  Interstate  Commerce  Commission,  174  Fed. 
687  (1909),  as  to  the  impropriety  of  assuming  that  the  cost  of  moving  a  particular 
trafl5c  is  the  average  cost  of  handling  all  traflfic. 
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profits  derived  from  it.  The  state  cannot  justify  unreasonably  low 
rates  for  domestic  transportation,  considered  alone,  upon  the  ground 
that  the  carrier  is  earning  large  profits  on  its  interstate  business,  over 
which,  so  far  as  rates  are  concerned,  the  state  has  no  control.  Nor  can 
the  carrier  justify  unreasonably  high  rates  on  domestic  business  upon 
the  ground  that  it  will  be  able  only  in  that  way  to  meet  losses  on  its 
interstate  business.  So  far  as  rates  of  transportation  are  concerned, 
domestic  business  should  not  be  made  to  bear  the  losses  on  interstate 
business,  nor  the  latter  the  losses  on  domestic  business." 

Ill 

The  observance  of  this  rule  depends  ultimately  upon  the  prac- 
ticability of  allocating  shares  in  accounts  necessarily  joint.  But 
this  process  must  be  employed  in  order  to  determine  the  cost  of 
any  branch  of  a  service  rendered  by  a  system,  whether  it  be  a 
question  of  separating  passenger  capital  from  freight,  or  inter- 
state expense  from  intrastate.  Of  any  given  railroad  it  may  be 
said  that  it  is  entitled  to  take  as  gross  receipts  from  its  whole  busi- 
ness a  certain  sum,  determined  by  taking  its  operating  expenses, 
including  therewith  all  proper  maintenance  charges,  and  adding 
to  these  its  fixed  charges,  that  is,  a  fair  return  upon  a  reasonable 
capitalization.  In  testing  freight  rates  the  standard  to  be  de- 
termined is  the  ton-mile  cost.  If  the  sum  of  the  whole  amount  of 
freight  carried  be  one  hundred  million  ton-miles,  and  the  gross 
revenue  required  from  freight  be  one  million  dollars,  the  average 
rate  of  freight  will  be  one  cent  per  ton-mile.  If  there  were  no  other 
factors  in  the  problem,  therefore,  a  fair  proportionate  rate  would 
be  the  ton-mile  average  charge.  But  as  other  factors  are  always 
present  which  cause  a  difference  between  commodities  with  re- 
spect to  the  fair  charge  for  carrying  them,  a  uniform  ton-mile  rate 
applied  to  all  cases  would  not  result  in  reasonable  rates.^ 

Evidence  must  be  adduced  by  the  carrier,  in  attacking  the  rates 
fixed  by  the  government,  of  sufficient  force  to  convince  the  court 
that  the  authorities  have  acted  arbitrarily  without  reference  to 
cost.  Although  generally  abhorrent  to  economists,  the  ton-mile 
cost  basis  is  well  recognized  in  determining  the  reasonableness  of 
particular  rates.    In  a  recent  case  ^  in  the  United  State  Supreme 

«*  Wood  V.  Vandalia  R.  R.  Co.,  231  U.  S.  i  (1913). 

*  Atlantic  C.  L.  R.  Co.  v.  Florida,  203  U.  S.  256,  260  (1906). 
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Court,  where  the  issue  was  whether  a  certain  rate  upon  phosphate 
fixed  by  a  commission  was  fair  to  the  railroad  affected,  it  was  said : 

*' There  is  testimony  tending  to  show  the  gross  income  from  all  local 
freights  and  the  value  of  the  railroad  property,  and  also  certain 
difficulties  in  the  way  of  transporting  phosphates  owing  to  the  lack  of  fa- 
cilities at  the  terminals.  But  there  is  nothing  from  which  we  can  deter- 
mine the  cost  of  such  transportation.  We  are  aware  of  the  difficulty 
which  attends  proof  of  the  cost  of  transporting  a  single  article,  and  in 
order  to  determine  the  reasonableness  of  a  rate  prescribed  it  may  be 
sometimes  necessary  to  accept  as  a  basis  the  average  rate  of  all  trans- 
portation per  ton  per  mile." 

Cost  is,  therefore,  an  important  element  in  arriving  at  a  judg- 
ment with  respect  to  a  rate.  What  weight  shall  be  given  to  that 
element,  as  compared  with  all  the  other  elements  entering  into 
a  particular  rate,  the  courts  have  hitherto  been  inclined  to  say, 
was  a  matter  to  be  decided  in  each  individual  case.  Our  com- 
missions have  not  been  willing  to  compel  the  establishment  of 
rates  solely  according  to  mileage;  the  public  benefits,  the  greater 
voliune  of  business  of  carriers  warranting  lower  rates  to  all,  the 
force  of  competition  and  many  other  potent  considerations  still 
outweigh  a  claim  of  right  founded  only  on  geographic  location. 
And  it  is  true  that  in  themselves  ton-mile  statistics,  reflecting  as 
they  do  neither  car  loading,  train  tonnage,  nor  car  or  train  mileage, 
are  far  from  being  infallible  guides  in  fixing  freight  rates.  But 
the  drift  toward  the  doctrine  that  rates  shoidd  be  proportioned 
according  to  differences  truly  existing  in  the  cost  of  rendering 
the  service  is  altogether  in  accordance  with  the  tendency  of  the 
modem  law  of  public  service  against  all  discriminatory  practices.^ 
Indeed,  any  method  of  fixing  rates  which  results  in  disproportion- 
ate treatment  to  different  customers  asking  somewhat  different 
services  seems  to  the  writer  to  be  against  that  fundamental  prin- 
ciple of  equality  which  of  late  years  has  been  held  to  be  violated 
by  discriminatory  treatment  of  different  patrons  asking  sub- 
stantially similar  services. 

A  schedule  of  rates  in  which  the  respective  rates  are  based  upon 
their  proportional  cost  of  the  whole  service  rendered  would  not 
fail  to-day  to  meet  the  approbation  of  the  courts.    Not  only  would 

^  See  Southern  Ry.  Co.  v.  St.  Louis  H.  &  G.  Co.,  214  U.  S.  297  (1909). 
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all  courts  agree  that  legislation  forbidding  disproportionality  in 
rates  is  unconstitutional,  but  also  it  is  doubtless  law  that  a  public- 
service  company  may  so  arrange  its  schedule  as  to  make  each  rate 
yield  a  reasonable  profit  for  each  service  above  the  fair  cost,  without 
any  question  as  to  the  legality  of  such  a  course.^  And  according 
to  the  latest  opinion  in  the  Supreme  Court,  a  state  is  held  to  act 
in  defiance  of  the  constitutional  rights  of  the  carrier  by  imposing 
a  schedule  in  which  the  rates  in  one  part  of  the  service  are  fixed  so 
out  of  proportion  with  the  rates  in  another  branch  as  to  throw  an 
undue  share  of  the  total  burden  upon  the  business  where  the  rates 
are  reduced;  and  it  is  therefore  now  clearly  established  that,  if 
the  policy  of  proportional  distribution  of  the  real  costs  is  adopted 
by  the  rate-making  body,  no  objection  can  be  made  on  any  grounds 
whatsoever.  The  suggestion  is  sometimes  made  that  a  distinction 
is  to  be  drawn  between  keeping  the  different  classes  of  charges 
proportionate  and  making  the  particular  rates  proportionate. 
Except  for  the  inherent  difficulties  of  pursuing  the  inquiry  further, 
the  writer  perceives  no  difference  in  principle  between  the  two; 
and  he  has  no  reason  to  believe  that  the  distinction  has  foundation 
in  law. 

IV  . 

In  accordance  with  these  principles  which  have  now  come  to  be 
regarded  as  fundamental,  the  method  of  procedure  where  the  cost 
of  conducting  intrastate  transportation  is  in  question  is  to  find 
what  part  of  the  gross  receipts  is  derived  from  business  within  the 
state,  and  then  find  the  actual  cost  of  doing  that  business.  This, 
however,  cannot  be  found  by  taking  a  proportionate  part  of  the 
cost  for  the  entire  system,  since  the  cost  of  moving  local  freight 
is  greater  than  that  of  moving  through  freight. 

"Additional  fuel  is  consumed  at  each  station  where  there  is  a  stop. 
The  wear  and  tear  of  the  locomotive  and  cars  from  the  increased  stops 
and  in  shifting  cars  from  main  to  side  tracks  is  greater;  there  are  the 
wages  of  the  employees  at  the  intermediate  stations,  the  cost  of  insurance, 
and  these  elements  are  so  varying  and  uncertain  that  it  would  seem  quite 
out  of  reach  to  make  any  accurate  comparison  of  the  relative  cost. 
And  if  this  is  true  when  there  are  two  separate  trains,  it  is  more  so  when 
the  same  train  carries  both  local  and  through  freight.    It  is  impossible 

8  See  Seaboard  A.  L.  Ry.  v.  Florida,  203  U.  S.  261  (1906). 
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to  distribute  between  the  two  relative  cost  of  carriage.  Yet  that  there 
is  a  difference  is  manifest,  and  upon  such  difference  the  opinions  of 
experts  familiar  with  railroad  business  is  competent  testimony,  and 
cannot  be  disregarded.  The  fact  that  an  exact  mathematical  computa- 
tion of  the  cost  is  impossible  is  immaterial;  the  cost  must  be  found,  as 
best  it  may,  before  the  reasonableness  of  the  local  rate  can  be  determined. 
There  are  many  things  that  have  to  be  determined  by  court  and  jury 
in  respect  to  which  mathematical  accuracy  is  not  possible."  ^ 

Again,  in  another  way,  the  error  in  any  such  unsophisticated 
computation  will  be  manifested.  Say  that  the  testimony  discloses 
that  the  operating  expenses  of  the  entire  system  during  each  of 
the  years  were  over  60  per  cent  of  the  gross  receipts.  If  the  cost 
of  doing  local  business  in  the  state  in  question  will  be  the  same  as 
that  of  doing  the  total  business  of  the  company,  then  the  net  earn- 
ings of  that  local  business  would  not  exceed  40  per  cent  of  the  gross 
receipts.  Suppose  that  by  the  reduction  put  in  force  by  the  Com- 
mission of  the  state  the  gross  receipts  will  be  less  by  15  per  cent; 
that  would  then  leave  25  per  cent  of  the  gross  receipts  as  what 
might  be  called  net  earnings,  to  be  applied  to  the  payment  of  in- 
terest on  bonds  and  dividends  on  stock.  But  further  testimony  in 
such  a  case  will  invariably  show  that  the  cost  of  doing  local  business 
is  much  greater  than  that  of  doing  through  business.  If  it  should 
be  85  per  cent  of  the  gross  receipts,  then  a  reduction  of  15  per  cent 
in  the  gross  receipts  would  leave  the  property  earning  nothing  more 
than  expenses  of  operation.  These  lines  of  computation  show  that 
without  a  finding  as  to  the  cost  of  doing  the  local  business  it  is 
impossible  to  determine  whether  the  reduced  rates  prescribed  by 
the  authorities  of  the  state  were  unreasonable  or  not.^° 

To  continue  the  inquiry  further,  suppose  the  total  value  of  the 
property  of  the  railroad  within  the  state  is  found  to  be  $10,000,000 
and  the  total  receipts  both  from  interstate  and  local  business  are 
$1,000,000,  one  half  from  each.  Then,  according  to  the  method 
once  confidently  asserted  but  now  generally  condemned,  the  value 

9  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Tompkins,  176  U.  S.  167,  178  (1900). 

For  this  purpose,  among  others,  it  has  recently  been  established  that  the  Inter- 
state Commission  can  require  carriers  engaged  in  both  interstate  and  intrastate 
commerce  to  make  full  returns  of  all  their  accoimts  of  every  sort.  Interstate  Com- 
merce Commission  v.  Goodrich  Transit  Co.,  224  U.  S.  194  (191 2). 

1°  See  the  discussion  of  these  facts  in  the  lower  court  —  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Tompkins,  90  Fed.  363  (1898). 
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of  the  property  used  in  earning  local  receipts  would  be  $5,000,000, 
and  the  per  cent  of  receipts  to  value  would  be  10  per  cent.  But  the 
error  in  this  method  of  computation  may  be  seen  by  supposing  the 
interstate  receipts  to  remain  unchanged  and  letting  the  local  re- 
ceipts by  a  proposed  schedule  be  reduced  to  one  fifth  of  what  they 
had  been,  so  that  instead  of  receiving  $500,000  the  company  only 
receives  $100,000.  The  total  receipts  for  interstate  and  local 
business  being  then  $600,000,  the  valuation  of  $10,000,000,  divided 
between  the  two,  would  give  to  the  property  engaged  in  earning 
interstate  receipts  in  round  numbers  $8,333,000,  and  to  that  en- 
gaged in  earning  local  receipts  $1,667,000.  But  if  $1,667,000 
worth  of  property  earns  $100,000  it  earns  6  per  cent.  In  other 
words,  although  the  actual  receipts  from  local  business  are  only 
one  fifth  of  what  they  were,  the  earning  capacity  is  three  fifths 
of  what  it  was.  And  turning  to  the  other  side  of  the  problem,  it 
appears  that  if  the  value  of  the  property  engaged  in  interstate  busi- 
ness is  to  be  taken  as  $8,333,000  and  it  earned  $500,000,  its  earning 
capacity  would  be  the  same  as  that  employed  in  local  business  — 
6  per  cent.^^ 

It  has,  however,  generally  been  recognized  that  local  shipments 
are  much  more  expensive  to  handle  in  proportion  to  mileage  than 
long-distance  shipments.  As  enimierated  in  one  case  in  the  federal 
court,  this  is  brought  about  by  three  factors:  "(i)  The  short- 
ness of  the  haul;  (2)  the  lightness  of  the  train-loads;  and  (3)  the 
expense  of  billing  and  handling  the  traffic."  ^^  But  warning  has 
been  given  in  more  recent  cases  that  these  differences  must  not  be 
formulated  arbitrarily  into  a  ratio,  fixed  without  reference  to  partic- 
ular circumstances,  to  the  effect  that  the  cost  of  handling  intra- 
state business  in  comparison  with  interstate  business  is  in  the 
proportion  of  2  to  i.  It  follows  that  the  one  thing  to  be  determined 
is  the  separate  cost  of  the  interstate  business  considered  by  itself. 
There  must  be  a  serious  attempt  to  determine  by  extrinsic  evidence 
the  actual  cost  of  doing  intrastate  business.  At  all  events,  the 
difference  in  cost  between  interstate  and  intrastate  business  is 
such  that  the  percentage  of  difference  between  the  cost  of  doing 
intrastate  and  interstate  business  may  approximately  be  estimated 
with  some  degree  of  certainty. 

"  See  also  In  re  Arkansas  Ry.  Rates,  163  Fed.  141  (1908). 
12  Northern  Pacific  Ry.  Co.  v.  Keyes,  91  Fed.  47,  53  (1898). 
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The  state  legislation  of  a  few  years  ago  reducing  passenger  fares 
could,  of  course,  only  apply  to  intrastate  business.  To  determine 
whether  this  reduction  was  imjustifiable  the  federal  courts  found 
that  they  were  required  not  only  to  allocate  the  respective  costs 
of  passenger  and  freight  business,  but  also  to  apportion  these  to 
the  intrastate  and  interstate  business.  In  one  of  the  leading  cases  ^^ 
in  this  subject,  Judge  McPherson  narrowed  the  discussion  of  the 
basis  of  apportionment  to  two  theories  —  the  mileage  proportion 
and  the  revenue  proportion.  He  admitted  that  neither  of  these 
would  result  in  mathematical  accuracy;  but  he  insisted  that  as  a 
practical  matter  the  one  which  promised  to  be  most  satisfactory 
should  be  taken  as  the  basis  of  action.  ''The  theory  to  now  rec- 
ognize must  be  either  the  proportion  of  earnings,  state  or  inter- 
state, or  ton  and  passenger  mile."  After  reviewing  what  few  cases 
there  are  bearing  upon  the  point,  notwithstanding  that  in  many 
of  them  the  greater  proportionate  cost  of  local  business  as  com- 
pared with  through  business  is  pointed  out,  he  said  that,  although 
other  standards  are  suggested,  the  more  satisfactory  and  accurate 
was  "the  difference  in  cost  in  relation  to  the  revenue." 

In  a  later  case  ^^  this  view  was  elaborately  defended  by  Judge 
Hook  as  a  working  basis  for  the  distribution  of  all  expense  incident 
to  railroad  business  among  its  revenue  yielding  operations  of  every 
character. 

*'  From  the  very  nature  of  the  case,  therefore,  some  rule  must  be  adopted 
for  charging  to  each  of  them  their  fair  and  equitable  proportion  of  the 
common  expense.  Of  necessity  it  must  proceed  upon  average  condi- 
tions commonly  known  or  shown  to  exist,  and  it  argues  nothing  to  say 
that  it  does  not  fully  apply  to  this  or  that  exceptional  instance.  A  gen- 
eral rule  based  on  experienced  observation  is  fair,  and  what  is  lost  by 
its  application  in  one  place  is  doubtless  gained  in  another,  and  an 
equitable  equilibrium  maintained.  Of  those  suggested  the  revenue 
basis  appears  to  be  much  more  uniform  in  its  adaptability  and  much 

13  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  i68  Fed.  317,  348  (1909). 

The  same  principles  would  seem  to  apply  correspondingly  when  the  constitution- 
ality of  the  action  of  the  Interstate  Commerce  Commission  in  fixing  interstate  rates 
is  brought  in  question  in  the  courts.  Missouri  K.  &  T.  R.  Co.  v.  Interstate  Com- 
merce Commission,  164  Fed.  645  (1908). 

"  Missouri  K.  &  T.  Ry.  Co.  v.  Love,  177  Fed.  493,  498  (1910). 
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less  subject  to  substantial  objection.  It  has  been  frequently  employed. 
...  It  is  the  one  to  which  the  mind  naturally  turns  in  every  problem 
involving  the  charging  of  common  expense  to  different  departments  of 
a  business.  When  a  general  or  common  expense  cannot  be  located, 
what  is  more  obviously  reasonable  than  to  say  in  the  first  place  the  dif- 
ferent branches  or  departments  shall  bear  it  according  to  the  value  of 
their  products  of  their  gross  earnings,  and  then  make  due  allowance  for 
exceptional  conditions  if  any  are  perceived?  " 

The  state  courts  have  not  unnaturally  made  such  opposition 
as  they  could  to  the  working  out  of  a  doctrine  which  almost  in- 
evitably in  practice  means  that  intrastate  rates  cannot  be  reduced 
so  as  to  range  on  a  parity  with  interstate  rates  in  cost  per  mile. 
In  one  of  the  cases  in  the  state  courts  the  problem  was  discussed 
in  this  manner:  ^^ 

"The  other  issue  the  respondent  has  likewise  failed  to  meet.  Taking  the 
figures  from  the  brief  filed  by  the  respondent,  we  find  that  the  local 
business  alone  produces  a  net  earning  of  at  least  3  per  cent  on  the  total 
value  of  the  road  in  Florida,  charging  against  such  income  the  whole  of 
the  taxes.  While  a  state  is  not  permitted  to  offset  local  business  against 
interstate  business,  and  to  justify  low  local  rates  by  reason  of  the 
profitableness  of  the  latter,  yet  the  interstate  and  foreign  business 
may  and  should  be  considered  in  determining  the  proportion  of  the 
value  of  the  property  of  the  company  assignable  to  local  business. 
There  is  no  proper  showing  of  the  interstate  and  foreign  business,  so 
that  we  may  determine  on  what  fraction  of  the  whole  value  of  the  prop- 
erty in  Florida  the  company  might  be  entitled  to  earn  an  income  from 
local  business.  There  is,  however,  a  showing  that  the  interstate  and 
foreign  business  is  large,  and  on  a  proper  showing  and  a  proper  propor- 
tioning of  the  service  between  domestic  and  foreign  business  this  per- 
centage of  net  income  would  be  largely  increased.  Under  the  scheme 
of  distribution  of  the  earning  of  the  whole  road  between  the  several 
states  through  which  it  runs,  a  ton  of  Florida  oranges  or  early  vege- 
tables is  allowed  the  same  credit  as  a  ton  of  coal  in  Virginia,  and  no 


In  a  more  recent  case  in  one  of  the  state  courts  the  same  dis- 
position to  kick  against  the  pricks  is  manifested.  The  Washington 
Southern  Railway,  as  it  appeared  in  the  evidence  in  that  case, 
although  located  wholly  within  the  state  of  Virginia,  was  as  a 

15  State  V.  Atlantic  C.  L.  R.  Co.,  48  Fla.  146,  148,  37  So.  657  (1904). 
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matter  of  fact  operated  almost  entirely  for  interstate  business. 
An  order  of  the  State  Corporation  Commission  fixed  a  maximum 
passenger  rate  of  two  and  one  half  cents  a  mile  for  all  railroads 
within  the  state.  At  this  rate,  the  plaintifif's  intrastate  traffic 
would  not  make  a  fair  return  on  the  capital  invested,  but  the 
earnings  from  interstate  business  were  sufficient  to  afford  a  fair 
return  on  the  total  capital.  The  plaintiff  had  been  voluntarily 
doing  its  passenger  business  in  Virginia,  both  intrastate  and  in- 
terstate, at  an  average  of  2.35  cents  per  mile.  The  plaintiff  ap- 
pealed from  the  order  of  the  Commission.  The  Virginia  Court 
held  ^^  that  the  unreasonableness  of  the  rate  fixed  by  the  Com- 
mission was  not  established.  Not  willing  to  deny  the  settled  law 
that  profits  in  interstate  business  cannot  justify  reduction  of  in- 
trastate rates,  the  court  attempted  to  make  the  distinction  that  the 
established  rule  cannot  apply  where  the  intrastate  business  is 
merely  incidental,  it  being  impracticable  to  determine  on  what 
proportion  of  the  whole  capital  it  should  earn  a  fair  return.  But 
experience  has  shown  that  in  any  determining  rates,  capital 
simultaneously  used  in  both  classes  of  business  may  in  some  way 
or  other  be  apportioned  and  the  respective  revenues  may  likewise  be 
separated  by  casting  some  proportion  or  other.  Apparently  some 
such  method  should  have  been  employed  in  this  case;  the  result, 
however,  may  in  the  particular  case  have  been  right,  on  the  ground 
that  the  company  did  not  furnish  sufficient  data  for  making  any 
computations.  The  court  relied  also  on  the  adoption  of  similar  rates 
by  the  railroad;  but,  except  to  strengthen  the  presumption  of  rea- 
sonableness, that  cannot  affect  the  constitutionality  of  the  rates 
ordered  by  the  Conmiission. 

VI 

The  interblending  of  operations  in  the  conduct  of  interstate  and 
local  business  by  interstate  carriers  is  apparent.  The  same  right 
of  way,  terminals,  rails,  bridges  and  stations  are  provided  for  both 
classes  of  traffic;  the  proportion  of  each  sort  of  business  varies 
from  year  to  year,  and  indeed,  from  day  to  day.  Attention  was 
drawn  recently  to  the  extreme  difficulty  and  intricacy  of  the  cal- 
culations which  must  be  made  in  the  effort  to  establish  a  segrega- 
tion of  intrastate  business  for  the  purpose  of  determining  the  return 

"  Washington  So.  Ry.  Co.  v.  Commonwealth,  112  Va.  515,  71  S.  E.  539  (1911). 
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to  which  the  carrier  is  properly  entitled  therefrom.  Yet,  realizing 
all  this,  the  Supreme  Court  said  in  the  Minnesota  Rate  Cases  ^^ 

*'But  these  considerations  are  for  the  practical  judgments  of  Congress 
in  determining  the  extent  of  the  regulation  necessary  under  existing 
conditions  of  transportation  to  conserve  and  promote  the  interests  of 
interstate  commerce.  If  the  situation  has  become  such,  by  reason  of 
the  interblending  of  the  interstate  and  intrastate  operations  of  inter- 
state carriers,  that  adequate  regulation  of  their  interstate  rates  cannot 
be  maintained  without  imposing  requirements  with  respect  to  their 
intrastate  rates  which  substantially  affect  the  former,  it  is  for  Congress 
to  determine,  within  the  limits  of  its  constitutional  authority  over  in- 
terstate commerce  and  its  instruments  the  measure  of  the  regulation 
it  should  supply." 

In  the  Minnesota  Rate  Cases  there  was  no  substantial  dispute 
as  to  the  amount  of  the  entire  revenue  assignable  to  the  state  or 
as  to  its  division  between  interstate  and  intrastate  business,  as  an 
examination  of  the  transactions  in  which  the  revenue  was  obtained 
permitted  the  making  of  the  requisite  apportionments  with  rea- 
sonable certainty.  The  master  to  whom  the  cases  were  referred 
then  proceeded  to  ascertain  the  total  expenses  incurred  by  the 
carrier  within  the  state  in  moving  both  interstate  and  intrastate 
traffic  within  its  borders  from  the  accounts  of  the  company  in  a 
way  found  satisfactory.  This  expense  was  then  divided  between 
freight  and  passenger  business  according  to  a  process  subject  to  a 
certain  per  cent  of  error.  Those  items  of  cost  which  were  directly 
incurred  in  each  sort  of  business,  and  not  common  to  both,  were 
directly  assigned;  and  such  items  were  foimd  to  cover  about  sixty 
per  cent  of  all  expenses.  The  remaining  items,  those  of  common 
expense,  were  divided  by  the  master  between  the  freight  and  pas- 
senger business  upon  the  ratio,  as  to  most  of  them,  of  revenue  train- 
miles,  and  as  to  the  other,  of  revenue  engine-miles.^^ 

•  The  net  profits  of  the  interstate  and  intrastate  businesses 
respectively,  passenger  and  freight,  were  then  found  by  deducting 

"  230  U.  S.  352  (1913). 

But  as  was  pointed  out  in  the  Shreveport  Case,  there  are  limits  even  in  the  present 
situation  to  the  extent  to  which  the  state  may  by  its  orders  put  intrastate  rates  out 
of  Une  with  interstate  rates.  Houston  E,  &.  W.  T.  Ry.  Co.  v.  United  States,  234 
U.  S.  342  (1914). 

18  Compare  to  the  same  effect  the  working  out  of  the  problem  in  the  Missouri 
Rate  Cases,  230  U.  S.  474  (1913). 
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the  apportioned  share  of  expense  from  the  apportioned  share  of 
revenue,  and  the  rate  per  cent  of  the  net  profit  upon  the  property 
value  assigned  to  each  sort  of  business  was  computed.  The  master 
concluded  that  the  returns  from  intrastate  transportation  were 
unreasonably  low  and  hence  that  the  rates  in  question  were  con- 
fiscatory. But,  as  the  Supreme  Court  pointed  out,  the  validity  of 
this  result  depended  upon  the  estimate  of  the  value  of  the  prop- 
erty within  the  state  and  the  apportionments  both  of  value  and  of 
expense  between  interstate  and  intrastate  operations.  On  the 
method  of  appraising  property,  it  was  held  that  certain  elements  of 
value  largely  relied  upon  by  the  master  were  not  to  be  regarded  in 
regulation  of  rates.  And  furthermore  it  was  held  that,  where  the 
constitutional  vaHdity  of  state  action  is  involved,  general  estimates 
based  upon  arbitrary  ratios  of  division  between  interstate  and  in- 
trastate business  cannot  be  accepted  as  adequate  proof  to  sustain 
a  charge  of  confiscation.^^ 

Having  thus  ascertained  the  share  of  the  expense  within  the 
state  of  the  freight  and  passenger  departments  respectively,  it 
remained  to  divide  that  share,  in  each  case,  between  the  interstate 
and  intrastate  business.  This  apportionment  was  made  by  the 
master,  in  the  case  of  freight  expense,  upon  what  was  termed  an 
''equated  ton-mile  basis";  and  in  the  case  of  passenger  expense 
upon  an  "equated  passenger-mile  basis."  That  is  to  say,  the 
master  concluded  that  the  cost  per  ton-mile  of  doing  the  intrastate 
freight  business  was  at  least  two  and  one  half  times  the  cost  per 
ton-mile  of  the  interstate  freight  business,  and  hence  he  divided 
the  total  freight  expense  according  to  the  relation  of  the  interstate 
and  intrastate  ton-miles  after  the  latter  had  been  increased  two  and 
one  half  times.  In  the  case  of  the  passenger  expense,  he  concluded 
that  the  cost  per  passenger-mile  in  the  intrastate  business  was  at 
least  fifteen  per  cent  greater  than  that  in  the  interstate  business, 
and  the  total  passenger  expense  was  divided  upon  the  relation  of 
passenger-miles  after  increasing  the  intrastate  passenger-miles 
fifteen  per  cent.  By  the  use  of  equalizing  factors,  the  same  result 
was  obtained  upon  what  was  called  an  "equated  revenue  basis." 
But  the  Supreme  Court  insisted  that  there  was  not  sufiident 
justification  by  any  evidence  in  the  record  to  support  the  master 

"  See  also  Pennsylvania  R.  R.  v.  Philadelphia  Co.,  220  Pa.  St.  100,  68  Atl.  676 
(1908). 
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in  his  assumption  that  the  cost  of  doing  intrastate  business  was  so 
out  of  proportion  to  the  cost  of  moving  interstate  traffic.^^ 

VII 

Even  in  a  complicated  business  such  as  railway  transportation, 
it  ought  to  be  possible  to  determine  the  pecuHar  cost  of  a  particu- 
lar service  with  some  degree  of  accuracy.  The  first  difficulty  that 
presents  itself,  as  has  been  seen,  is  that  the  ordinary  railroad  is 
engaged  in  at  least  two  different  businesses,  the  transportation  of 
freight  and  the  transportation  of  passengers,  with  their  costs  in- 
termingled. Now,  many  of  the  particular  costs  of  moving  traffic 
can  be  separated  —  the  wages  paid  the  train  crews  of  freight  trains 
from  those  paid  to  the  train  crews  of  passenger  trains,  and  the 
fuel  burned  by  freight  locomotives  from  that  burned  by  passenger 
locomotives,  to  take  two  important  items.  Moreover,  to  a  certain 
extent  the  entire  expense  of  transportation  may  thus  be  judged 
from  the  sums  expended  in  operation.  When  the  average  amount 
expended  in  moving  typical  quantities  of  a  given  conmaodity  is 
known,  a  standard  is  established  by  which  it  may  be  seen  whether 
there  is  not  a  full  return  to  the  railroad  of  the  entire  cost  attribut- 
able to  the  transportation  of  these  goods.  It  would  be  wrong  upon 
any  theory  to  ignore  the  cost  of  service,  in  so  far  as  it  may  thus  be 
estimated;  for  to  serve  some  shippers  for  less  than  the  special 
costs  of  serving  them  would  be  plainly  unfair  to  other  shippers, 
who  would  almost  inevitably  be  called  upon  to  make  up  the  de- 
ficiency.^^ 

When  the  separable  costs  of  operation  have  thus  been  distributed 
to  the  different  kinds  of  services  rendered,  it  will  be  found  that 
from  something  like  66%  per  cent  of  the  total  expenditures  for 
which  the  company  should  be  recouped  have  been  thus  accounted 
for,  the  percentage  depending  upon  the  kind  of  business  in  general 
and  the  accounting  of  the  company  in  particular.  This  determina- 
tion of  nearly  two  thirds  of  the  average  cost  for  particular  services 

20  See  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Commission,  127  La.  636,  53 
So.  890  (1910). 

21  Northern  Pacific  R.  R.  Co.  v.  McCue,  35  Sup.  Ct.  429  (1915). 

It  has  been  made  clear  by  the  Supreme  Court  for  some  time  that  it  would  not 
permit  the  Interstate  Commerce  Commission  to  set  aside  a  rate  which  was  giving  the 
railroad  only  the  cost  of  the  service,  fairly  proportioned.  Interstate  Conmierce  Com- 
mission V.  Stickney,  215  U.  S.  98  (1909). 


756  HARVARD  LAW  REVIEW 

with  sufficient  accuracy  gives  to  the  further  computation  greater 
reliability,  as  it  greatly  diminishes  the  percentage  of  error  in  the 
total,  due  to  the  comparative  inaccuracy  of  the  other  third.  This 
third  consists  of  the  part  allocated  to  the  particular  business  in 
question  of  the  joint  costs  of  operation,  which  consist  principally 
of  the  general  expenses  and  capital  charges.  Even  here  some  dis- 
tribution can  be  made.  In  so  far  as  the  freight  management  and 
passenger  management  are  divided  between  different  officials, 
their  salaries  may  be  set  apart;  and,  as  to  a  large  extent  freight 
and  passenger  equipment  and  terminals  are  divided,  their  capital 
charges  may  be  separated.^^ 

There  remains,  however,  a  very  considerable  total  of  joint  costs 
inextricably  combined  —  the  salaries  of  the  executive  officers  and 
the  capital  charges  upon  the  roadbed,  for  example.  At  this  point 
we  are  for  the  first  time  really  driven  to  computation  upon  an 
artificial  basis  to  arrive  at  some  distribution;  and  obviously  this 
is  to  be  arrived  at  by  striking  some  proportion.  Some  students 
of  this  subject  are  content  to  rest  this  in  all  processes  of  alloca- 
tion upon  respective  utilization,  dividing  these  joint  costs  in  the 
proportion,  say,  of  ton  mileage  to  passenger  mileage.  But  this 
proportion  often  throws  too  great  a  burden  upon  the  passenger 
service,  the  receipts  from  the  passenger  train  being  less  than  those 
from  the  freight  train.  Other  persons  maintain  that  the  volume 
of  business  done  should  invariably  determine  the  proportion, 
dividing  these  joint  costs,  say,  in  the  proportion  of  freight  re- 
ceipts to  passenger  receipts.  But  this  proportion,  in  turn,  often 
throws  too  great  a  burden  upon  the  freight  traffic,  the  passenger 
transportation  usually  receiving  more  service  than  its  proportion 
of  the  total  receipts.^ 

With  due  deference  to  those  who  have  been  worried  in  choosing 
between  these  two  bases  of  casting  proportions  —  the  revenue 
basis  and  the  operating  basis  —  the  writer  would  suggest  that  by 
compound  proportions,  utilizing  all  of  the  comparative  factors 
which  would  obviously  have  a  determining  influence,  the  respec- 
tive errors  in  the  single  proportions  would  be  largely  compensated 
and  in  each  case  a  defensible  result  would  be  reached.  For  ex- 
ample, one  significant  comparison  to  ascertain  whether  relative 

22  Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  340  (1913). 

23  Southern  Pacific  Co.  v.  Campbell,  230  U.  S.  537  (1913). 
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injustice  is  being  done  one  traffic  as  against  another  is  through  the 
earnings  per  car.  But,  where  the  commodity  moves  in  trainloads, 
the  earnings  per  train-mile  furnish  the  best  criterion.  Where  the 
system  of  operation  on  a  given  railroad  makes  the  assignment  of 
two  locomotives  to  the  freight  train  the  usual  thing  while  the 
lighter  passenger  business  is  almost  invariably  handled  by  one 
locomotive,  it  would  seem  to  be  fairer  to  make  the  comparison  in 
engine  miles  instead  of  train  miles.  And  in  general  it  may  be 
said  that  no  simple  proportion  is  sufficient  in  itself;  a  compound 
is  more  apt  to  show  reasonableness  than  any  of  its  factors  alone. 
In  arriving  at  the  average  cost  for  given  transportation,  the 
fairest  basis  for  division  of  costs  will  be  that  taking  into  account 
all  factors  in  traffic  movement.  Whatever  factors,  or  combinations 
of  factors,  are  employed  in  determining  what  should  be  the  proper 
average  rate  per  ton  per  mile  for  the  traffic  in  question,  it  is  obvi- 
ous that  the  carriers  are  entitled  to  a  higher  revenue  per  ton  per 
mile  than  this  average  in  the  case  of  a  given  haul  which  is  shorter 
than  the  average.^^  This  is  the  sahent  fact  in  comparing  intra- 
state traffic  with  its  low  average  haul  and  interstate  traffic  with  its 
much  higher  average  haul. 

VIII 

Even  in  the  latest  cases  in  the  Supreme  Court  dealing  with  the 
general  problem  under  discussion,  there  is  still  no  attempt  to  work 
out,  as  yet,  a  formula  by  which  the  separation  of  interstate  and 
intrastate  accounts  in  federal  and  state  regulation  of  rates  may  be 
determined.  The  Supreme  Court  still  does  Httle  more  for  us  than  to 
set  forth,  as  if  for  further  consideration,  the  processes  of  allocation 
pursued  by  the  respective  litigants,  contenting  itself  with  showing 
that  whichever  basis  be  followed  the  result  in  the  particular  case 
would  be  the  same.  This  appears  in  a  striking  way  in  an  im- 
portant decision  at  the  present  term,^^  which  to  many  seems  to 
mark  an  epoch  in  the  science  of  rate  regulation.  The  passenger 
rate  there  in  question  went  into  effect  in  May,   1907,  and  was 

24  See  Allen  v.  St.  Louis  I.  M.  &  So.  Ry.  Co.,  230  U.  S.  553  (1913). 

26  Norfolk  &  W.  Ry.  Co.  v.  Conley,  35  Sup.  Ct.  437  (1915). 

It  does  not  seem  possible  that  cases  like  Atlantic  C.  L.  R.  Co.  v.  North  Carolina 
Corp.  Comm.,  206  U.  S.  i  (1907),  can  stand  any  longer,  holding  as  they  have  that 
a  state  body  can  make  an  order  requiring  a  service  to  be  rendered  although  con- 
sidered as  local  service  it  results  in  a  loss. 
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observed  by  the  company  until  about  September,  1909,  when,  un- 
der the  terms  of  the  interlocutory  injunction  in  the  suit,  the  charge 
was  increased  to  two  and  one  half  cents  a  mile.  There  were,  there- 
fore, two  fiscal  years  —  June  30,  1907,  to  June  30,  1909  —  during 
which  the  company  operated  its  road  in  West  Virginia  under  the 
statutory  rate.  It  was  foimd  that  the  intrastate  passenger  receipts, 
which  had  been  $362,997.74  in  the  fiscal  year  1906-07,  had  fallen, 
notwithstanding  a  considerable  increase  in  the  niunber  of  passengers 
and  passenger  mileage,  to  $289,943.22  in  the  fiscal  year  1907-08. 
The  passenger  expenses  for  the  latter  year,  estimated  according  to 
the  method  above  set  forth,  together  with  taxes,  amounted  to  $275,- 
519.79,  leaving  a  net  surplus  of  $14,423.43.  In  the  following  fiscal 
year,  1908-09,  the  intrastate  passenger  receipts  were  $281,864.50. 
This  showed  a  reduction  of  $81,133.24,  as  compared  with  the  fiscal 
year  1906-07,  although  there  was  again  over  that  year  of  1,567,374 
in  the  passenger  mileage.  The  expenses  attributed  by  the  company 
to  the  intrastate  passenger  traffic,  including  taxes,  for  the  year 
1908-09,  amounted  to  $283,416.62,  thus  leaving  a  deficit  in  the 
passenger  operations  of  $1,552.12. 

Evidence  was  introduced  on  behalf  of  the  company  showing  how 
the  results  were  obtained  according  to  its  calculations.  It  was 
testified  that  the  intrastate  passenger  receipts  had  been  carefully 
ascertained.  With  respect  to  the  operating  expenses,  it  was  said 
that  for  many  years  accounts  had  been  kept  for  the  purpose  of 
separating  the  expenses  incident  to  the  freight  and  passenger 
traffic  respectively;  that  about  sixty-five  per  cent  of  these  expenses 
could  be  directly  assigned,  and  that  the  remaining  thirty-five  per 
cent,  consisting  of  items  common  to  both  sorts  of  transportation,  were 
divided  between  the  passenger  and  freight  traffic  on  the  basis  of 
engine  miles  —  this  being  deemed  to  be  more  equitable  than  the 
train-mile  basis  originally  used,  inasmuch  as  most  of  the  freight 
was  hauled  by  two  engines.  In  practice,  this  method  was  assimied 
—  in  accordance  with  an  early  computation  —  to  mean  that  twenty 
per  cent  of  such  items  should  be  assigned  to  the  passenger  traffic; 
this,  it  was  insisted,  was  a  close  approximation.  Where  a  division 
of  the  road  was  partly  in  one  state  and  partly  in  another,  the 
passenger  expenses  were  apportioned  according  to  track  mileage. 
These  expenses  within  the  state  having  thus  been  ascertained,  they 
were  divided  between  the  interstate  and  intrastate  traffic  upon  the 
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basis  of  the  gross  passenger  earnings;  that  is,  it  was  assumed  that 
the  cost  of  the  interstate  and  intrastate  passenger  traffic  was  the 
same  in  relation  to  revenue.^^ 

The  opinion  does  not  undertake  to  review  in  detail  the  methods 
used  on  the  part  of  the  state  to  apportion  the  various  common 
items  of  expense,  that  is,  after  all  items  capable  of  direct  assign- 
ment had  been  charged  to  the  business  to  which  they  related. 
It  is  sufficient  to  say  that  instead  of  employing  a  general  factor 
for  the  distribution  of  the  outlays  common  to  both  kinds  of  traffic, 
freight  and  passenger,  the  principal  witness  for  the  state  divided 
each  particular  common  item  according  to  its  character  so  as  to 
make  what  was  deemed  to  be  a  fair  apportionment  of  that  item. 
In  this  way  a  variety  of  methods  were  employed  which  the  wit- 
ness described  at  length.  After  ascertaining  the  amount  of  the  total 
expense  considered  to  be  attributable  to  the  passenger  traffic 
within  the  state,  it  was  divided  between  the  intrastate  and  inter- 
state business;  and  for  the  most  part  —  aside  from  the  expense 
of  passenger  stations  —  the  division  was  made  on  the  basis  of 
passenger  miles.  This,  as  the  Supreme  Court  noted,  was  without 
resorting  to  weighting  the  ratio,  as  might  not  improperly  be  done 
in  cases  where  the  evidence  was  clear  as  to  the  additional  cost 
alleged  to  be  involved  in  doing  intrastate  business  as  compared 
with  hauling  interstate  traffic.^^ 

"It  is  apparent,"  said  the  Supreme  Court,  "from  every  point 
of  view  that  this  record  permits,  that  the  statutory  rate  at  most 
affords  a  very  narrow  margin  over  the  cost  of  the  traffic.  It  is 
manifestly  not  a  case  where  substantial  compensation  is  permitted 
and  where  we  are  asked  to  enter  the  doniain  of  the  legislative  dis- 
cretion; nor  is  it  one  in  which  it  is  necessary  to  determine  the  value 
of  the  property  employed  in  the  intrastate  business.  It  is  clear 
that  by  the  reduction  in  rates  the  company  is  forced  to  carry  pas- 
sengers, if  not  at  or  below  cost,  with  merely  a  nominal  reward, 
considering  the  volume  of  the  traffic  aflfected.  We  find  no  basis 
whatever  upon  which  the  rate  can  be  supported,  and  it  must  be 
concluded,  in  the  light  of  the  principles  governing  the  regulation 
of  rates,  that  the  state  exceeded  its  power  in  imposing  it."    In 

26  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  225  U.  S.  430  (1912). 

27  See  the  views  formerly  prevailing  in  St.  Louis  &  S.  F.  Ry.  Co.  v.  Gill,  156  U.  S. 
649  (1895)- 
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these  conclusions  it  will  be  noted  that  the  Supreme  Court  has 
clearly  enough  turned  its  back  on  its  former  decisions,  which  had 
apparently  held  it  not  to  be  unconstitutional  as  confiscation  to 
reduce  particular  rates  to  a  point  so  low  as  to  be  altogether  dis- 
proportionate to  the  other  rates,  so  long  as  the  schedule  as  a  whole 
produced  a  profit.^^ 

IX 

This  survey  of  the  situation  shows  that,  although  the  principles 
upon  which  the  allocation  of  accounts  should  proceed  can  perhaps 
be  stated  so  as  to  be  intelligible,  the  working  out  of  these  principles 
into  practice  presents  difficulties  of  computation  which  may  to 
the  lawyer  seem  almost  insuperable.  But  it  should  be  said  that 
to  the  expert  in  accountancy,  upon  whom  the  lawyer  in  practice 
must  rely,  these  are  difl&culties  characteristic  of  all  large  opera- 
tions where  the  costs  involved  are  largely  joint.  Difficult  though 
the  problems  presented  may  be,  it  is  not  more  difficult  to  a  lawyer, 
who  can  call  an  accountant  to  his  aid,  to  estimate,  with  an  ap- 
proximation sufficient  for  the  purpose,  the  cost  of  anything 
with  which  the  litigation  in  which  he  is  acting  is  concerned.  It 
may  seem  impossible  to  tell  what  it  will  cost  a  railroad  system  to 
carry  a  ton  of  steel  rails  from  one  point  in  a  state  to  another,  but 
it  is  probably  no  more  difficult  than  to  determine  what  that  ton 
of  rails  cost  the  great  corporation  which  produced  them.  Gen- 
erally speaking,  the  regulation  of  rates  has  been  tending  more 
and  more  as  time  goes  on  to  be  based  upon  the  cost  of  service,  and 
it  is  at  last  sufficiently  clear  that  proportionality  in  allocation  is 
the  key  to  the  computation.  The  principles  governing  the  allo- 
cation of  costs  are  just  about  to  become  clear  enough  to  justify 
the  expectation  that  the  determination  by  computation  in  a  given 
state  of  facts  of  the  range  within  which  a  charge  should  be  made, 
will  be  the  method  rehed  upon  in  deciding  upon  the  reasonableness 
of  rates.  It  may  perhaps  be  exasperating  to  those  who  are  faced 
with  the  occasion  of  making  these  computations,  in  the  case  of  the 
wholly  intrastate  transportation  of  an  interstate  railway  system, 
that  the  system  cannot  be  treated  as  a  unit  in  its  operations,  but 
must  first  of  all  be  artificially  divided  for  the  purpose  of  regulation 
of  rates  into  an  interstate  carrier  and  an  intrastate  carrier.    But 


28  Such  as  Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota,  i86  U.  S.  257  (1902). 
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so  long  as  in  our  federal  system  the  Congress  of  the  dominant 
nation  chooses  to  respect  punctiliously  the  jurisdiction  of  the 
legislatures  of  its  several  states,  this  rule  of  our  constitutional 
law  will  continue  to  add  its  complications  to  a  matter  already 
complex  enough  in  itself. 

Bruce  Wyman. 
Boston,  Mass. 
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THE  UNIFORM   PARTNERSHIP  ACT 
A  CRITICISM* 

THE  conference  of  commissioners  on  Uniform  State  Laws,  held 
at  Washington,  October  14,  1914,  approved  the  eighth  draft 
of  the  ''Act  to  Make  Uniform  the  Law  of  Partnership"  (hereinafter 
called  the  "Act"),  and  have  recommended  it  to  the  state  legis- 
latures for  adoption.  It  has  already  been  introduced  in  the  legis- 
latures of  Massachusetts,  Pennsylvania  and  other  states.  The 
literature  on  the  subject  at  present  available  consists  in  explana- 
tory notes  by  the  learned  draftsman.  Dr.  William  Draper  Lewis, 
contained  in  a  pamphlet  ^  issued  by  the  Conference,  and  magazine 
articles  by  Dr.  Lewis,  Professor  Samuel  Williston  and  Edmund 
Bayly  Seymour.^  As  the  law  of  partnership  is  not  a  branch  of 
the  law  with  which  the  legal  profession  is  especially  familiar, 
comment  and  criticism  from  every  point  of  view  should  be  of  wel- 
come assistance.  The  writer  proposes  to  call  attention  to  features 
of  the  Act  not  fully  dealt  with  in  the  articles  referred  to,  but  which, 
it  is  submitted,  should  be  given  consideration  by  anyone  forming 
a  judgment  as  to  the  desirabiHty  of  adopting  the  Act. 

The  initial  difficulty  in  imdertaking  a  codification  of  the  law  of 
partnership  is  involved  in  the  question  of  the  nature  of  the  part- 
nership. Professor  James  Parsons,  commenting  on  statements  of 
Lindley  and  Pollock  to  the  effect  that  the  law  was  ripe  for  codifica- 

*  The  writer  wishes  to  acknowledge  his  indebtedness  to  Professor  Brannan,  of  the 
Harvard  Law  School,  for  helpful  criticisms  and  suggestions  during  the  preparation  of 
this  article. 

1  "  The  Uniform  Partnership  Act,  adopted  by  the  conference  of  Commissioners  on 
Uniform  State  Laws,  with  explanatory  notes.'* 

2  Lewis,  "The  Desirability  of  Expressing  the  Law  of  Partnership  in  Statutory 
Form,"  60  Univ.  of  Pa.  L.  Rev.  93;  WiUiston,  "The  Uniform  Partnership  Act,  with 
Some  Remarks  on  Other  Uniform  State  Laws,"  63  Univ.  of  Pa.  L.  Rev.  196  (Prof. 
Williston  is  a  member  of  the  Conference's  Committee  on  Commercial  Law);  Lewis, 
"The  Uniform  Partnership  Act,"  Leg.  Intell.,  Feb.  12,  1915;  Seymour,  "The 
Uniform  Partnership  Act,  An  Appreciation,"  Leg.  Intell.,  Feb.  19,  1915. 
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tion,  said,  *'They  stumble  and  halt  on  the  very  threshold.  The 
definition  of  partnership  breaks  them  all  up.  Having  no  guiding 
principle  to  start  with,  how  can  they  create  a  system?  "  ^  Ten  years 
later,  referring  to  the  English  Partnership  Act  of  1900,  he  declared 
that  "  it  ignores  the  theories  by  which  the  cases  must  be  classified. 
This  is  codification  run  mad.  The  Act  leaves  out  of  its  purview 
the  theory  or  fundamental  principle  which  underHes  the  relation, 
and  by  enacting  makes  inflexible  the  commonplace  details  of  part- 
nership." ^ 

The  issue  is  whether  the  partnership  is  in  itseK  a  legal  person, 
owning  the  property  and  incurring  obligations  to  the  partners 
individually  and  to  third  persons,  or  whether  the  partners  are 
the  only  legal  persons  owning  the  so-called  partnership  property 
and  owing  the  so-called  partnership  obHgations.  The  former  view 
is  called  the  mercantile  or  entity  theory;  the  latter,  the  common- 
law  or  aggregate  theory. 

A  legal  person  is  an  entity  having  legal  capacity  for  rights 
and  obHgations.^  Whether  or  not  the  partnership  is  an  entity 
distinct  from  its  members  is  a  question  of  fact.  It  appears  that 
modern  jurists  are  coming  to  accept  the  view  that  any  group  of 
human  beings  united  for  a  common  purpose  forms  a  real  or  natural 
entity  distinct  from  its  members.^  Whether  or  not  the  partnership 
entity  is  or  should  be  treated  as  a  legal  person  is  a  legal  question. 
Let  us  see  how  the  matter  has  been  dealt  with  by  various  legal 
systems.  The  classical  Roman  law  took  cognizance  of  the 
contract  between  the  partners  imder  the  name  of  societas.  Like 
other  contracts  it  had  no  effect  as  to  persons  not  parties  thereto, 
and  the  partnership  was  not  treated  as  a  juristic  person.^  Part- 
ners could  not,  imless  duly  authorized,  bind  each  other  to  obHga- 

3  Parsons,  Partnership,  i  ed.,  Intro.  Ixiii. 

*  Id.,  2  ed.,  Pref.  viii. 

^  S ALMOND,  Jurisprudence,  4  ed.,  273;  Holland,  Jurisprudence,  ii  ed.,  93, 
Markby,  Elements  of  Law,  6  ed.,  84;  i  Planiol,  Droit  Civil,  6  ed.,  §  362;  Gareis; 
Science  of  Law,  §  15  (i);  Gray,  Nature  and  Sources  of  the  Law,  27. 

^  Gierke,  Political  Theories  of  the  Middle  Ages,  Intro,  by  Maitland,  xxvi 
ff;  Machen,  "Corporate  Personality,"  24  Harv.  L.  Rev.  253,  258;  Morawitz, 
Private  Corporations,  i;  Pollock,  "Has  the  Common  Law  Received  the  Fiction 
Theory  of  Corporations?"  27  L.  Quart.  Rev.  219;  Bibliography  of  Foreign  Litera- 
ture in  I  Planiol,  Droit  Civil,  6  ed.,  §  2015. 

'  2  CuQ,  Institutions  Juridiques  des  Romains,  441;  Moyle,  Institutionum, 
3  ed.,  453. 
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tions,^  and  were  not  liable  in  solido,  but  could  require  the  creditor 
to  exhaust  the  joint  assets  before  seeking  execution  against  the 
separate  assets  of  the  partners.^  The  limited  development  of 
partnership  law  among  the  Romans  was  largely  influenced  by  the 
analogy  of  consortium  among  co-heirs.^° 

During  the  later  middle  ages  partnership  law  was  developed  as 
a  branch  of  the  law  merchant.  The  member  of  a  firm  acquired 
the  power  to  represent  his  partners  and  bind  them  to  obligations, 
to  which  they  were  liable  in  solido}^  Modern  civil  law  coimtries 
have  by  their  conmiercial  codes  made  of  the  partnership  something 
quite  dijfferent  from  the  old  Roman  societas. 

The  German  commercial  code,  while  not  expressly  declaring 
the  commercial  partnership  to  be  a  juristic  person,  in  many  ways 
treats  it  as  such,  providing  that  "A  partnership  can  in  its  firm 
name  acquire  rights  and  contract  obligations,  acquire  property 
and  other  real  rights  in  immovables,  can  sue  and  be  sued."  ^ 
Gareis,  one  of  the  most  authoritative  commentators  on  the  com- 
mercial code,  says  that  its  juristic  personality  is  thus  recognized,^^ 
and  Lehmann  appears  to  admit  that  conclusion  with  some  quali- 
fications.^^ The  Swiss  code  is  in  this  respect  similar  to  the  German.^^ 
The  Japanese  code,  modelled  on  the  German,  explicitly  declares 
the  partnership  to  be  a  juristic  person.^^ 

Though  there  is  no  explicit  provision  in  the  French  code,  doc- 
trinal writers  agree  that  the  commercial  partnership  has  from 
time  inmiemorial  been  recognized  as  a  juristic  person,^^  and  since 
1890  at  least  all  partnerships  have  been  treated  by  the  courts  as 


8  2  RoBY,  Roman  Private  Law,  132;  Moyle,  Institutionum,  3  ed.,  454. 

8  Moyle,  Institutionum,  3  ed.,  453. 

^°  Salkowski,  Institutes,  §  124;  Pound,  "Scope  and  Purpose  of  Sociological 
Jurisprudence,"  24  Harv.  L.  Rev.  603;  Parsons,  Partnership,  i;  2  Roby,  Roman 
Private  Law,  128,  n.  i. 

11  Mitchell,  Early  History  of  the  Law  Merchant,  124-140;  also  printed  as 
"Eariy  Fonns  of  Partnerships,"  3  Select  Essays  Anglo-American  Legal  History,  183. 

^  Handelsgesetzbuch  (1897),  §  124,  Piatt's  Translation. 

"  Gareis,  Handelsgesetzbuch,  124  (i).  See  also  Ames's  comments  in  Ameri- 
can Bar  Association  Reports,  1905,  736. 

"  Lehmann,  Handelsrecht,  2  ed.,  293  ff. 

"  Code  des  Obligations  (191 1),  §  559. 

"  Commercial  Code  (1899),  §§  43,  44,  Yang's  Translation. 

"  I  Planiol,  Droit  Civil,  6  ed.,  §  3040;  2  id.,  %  igs6\  2  Baudry-Lacantinerie, 
Precis  de  Droit  Civil,  ii  ed.,  §  1021. 


THE   UNIFORM  PARTNERSHIP  ACT  765 

juristic  persons.^^  Belgium/^  Spain,^^  Chili ^^  and  Mexico  ^^ 
explicitly  declare  the  partnership  to  be  a  juristic  person.  Italy ,^^ 
Roumania^^  and  PortugaP^  declare  it  to  be  a  juristic  person  so 
far  as  third  persons  are  concerned.  In  Russia,^^  Scotland  ^^  and 
Louisiana  ^^  it  is  treated  as  a  juristic  person.  The  fact  that  in 
all  of  these  civil  law  countries  the  solution  of  recognizing  the  legal 
personality  of  the  partnership  has  been  reached,  although  not 
to  be  found  in  the  classical  Roman  law,  is  strong  evidence  of  its 
inherent  merit  and  utility  in  commercial  environments  not  un- 
like our  own,  and  makes  it  probable  that  eventually  we  shall 
reach  the  same  result. 

The  Anglo-American  law  of  partnership  is  a  mixture  of  the  civil 
law,  the  law  merchant  and  the  common  law.^^  The  earliest 
treatises  were  full  of  citations  to  civilians,^^  and  the  argument  of 
coimsel  in  a  leading  English  case  shows  that  practitioners  also 
were  familiar  with  the  continental  writers. ^^  The  custom  of  mer- 
chants at  first  was  matter  of  fact  to  be  found  by  the  jury,  not  the 
court.  This  accounts  for  the  barrenness  of  early  cases  in  proposi- 
tions of  substantive  law.^^  Lord  Mansfield  undertook  the  task  of 
incorporating  the  law  merchant  into  the  common  law,  himself 
making  a  diligent  study  of  its  customs, ^^  but  unfortunately  had 
few  occasions  to  deal  with  partnership  cases. 

The  important  contributions  of  the  common  law  to  the  subject 
of  partnership  were  joint  ownership  of  property  and  joint  obliga- 

18  I  Planiol,  Droit  Civil,  6  ed.,  §  2500;  2  id.,  §  1957. 
"  Code  de  Commerce  (1873),  LX  art.  2. 

20  Code  de  Commerce  (1885),  §  116. 

21  Code  de  Commerce  (1865),  §  348. 

22  Code  de  Commerce  (1889),  §  90. 

23  Code  de  Commerce  (1882),  §  77. 

24  Code  de  Commerce  (1887),  §  78. 

25  Code  de  Commerce  (1888),  §  108. 

26  Code  de  Commerce  (1893),  Tshernow's  Translation  21. 

27  Bell  Laws  of  Scotland,  6  ed.,  §  357.    English  Partnership  Act  of  1890,  §  4  (2). 

28  Stothart  v.  Hardie,  no  La.  696,  700,  34  So.  740  (1903). 

29  collyer,  partnership,  i. 

30  Watson,  Partnership  (1794).    Story,  Partnership  (1841). 

31  Waugh  V.  Carver,  2  H.  Bl.  235  (1793). 

32  ScRUTTON,  Elements  of  Mercantile  Law,  13. 

33  2  Campbell,  Lives  of  Chief  Justices,  407  n.;  Bigelow,  Centralization 
and  the  Law,  16.  Mansfield  was  also  well  read  in  the  continental  writings  on  mer- 
cantile law,  as  appears  from  his  opinion  in  Luke  v.  Lyle,  2  Burr.  882  (1759). 
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tions.^^  With  these  incidents  firmly  fastened  upon  it  the  firm 
was  naturally  regarded  not  as  a  unit  in  itself,  but  as  an  aggregate 
of  the  several  partners  who  were  joint  owners  of  all  its  assets 
and  joint  obligors  of  its  liabifities.  This  is  the  so-called  ^'com- 
mon-law" view  affirmed  by  the  majority  of  text  writers  and 
courts  .^^ 

In  dealing  with  many  of  the  problems  arising  out  of  partnership 
transactions  courts  have  in  numerous  cases  been  forced  to  accept 
and  apply  the  entity  view  of  the  nature  of  the  partnership.  As 
Jessel,  M.R.,  said,  "You  cannot  grasp  the  notion  of  agency, 
properly  speaking,  unless  you  grasp  the  notion  of  the  existence 
of  the  firm  as  a  separate  entity  from  the  existence  of  the  partners.  "^^ 
A  large  mmiber  of  cases  can  be  found  in  which  the  courts  for  the 
purpose  of  reaching  their  decisions  avowedly  recognize  the  part- 
nership as  a  legal  person.^^  As  pointed  out  by  Professor  Burdick,^^ 
this  conception  of  the  partnership  is  of  long  standing,  dating 
back  to  1832.^^ 

^*  West  V.  Scip,  I  Yes.  239  (1749);  Kendall  v.  Hamilton,  4  App.  Cas.  504 
(1879). 

36  LiNDLEY,  8  ed.,  136;  BuRDiCK,  2  ed.,  8i;  i  Bates,  §  171;  Gilmore,  117; 
Shumaker,  §  53.   Contra,  Beale's  Parsons,  i. 

Riddle  v.  Whitehill,  135  U.  S.  621,  633  (1890);  PercifuU  v.  Piatt,  36  Ark.  456 
(1880);  Chambers  v.  Sloan,  19  Ga.  84,  85  (1885);  State  v.  Krasher,  170  Ind.  43, 
47,  83  N.  E.  498  (1907);  Faulkner  v.  H3anan,  142  Mass.  53,  55,  6  N.  E.  846  (1886); 
Tidd  V.  Rines,  26  Minn.  201,  211,  2  N.  W.  497  (1879);  Matter  of  Peck,  206  N.  Y. 
55,  60,  99  N.  E.  258  (1912);  Byers  v.  Schlupe,  51  Oh.  St.  300,  314,  38  N.  E.  117 
(1894);  Wiggins  ;;.  Blackshear,  86  Tex.  665,  668,  26  S.  W.  939  (1894). 

36  Pooley  V.  Driver,  5  Ch.  D.  458,  476  (1876). 

"  Lacey  v.  Cowan,  162  Ala.  546,  549,  50  So.  281  (1909);  Jones  v.  Bliss,  45  111.  143, 
145  (1867);  Johnson  v.  Shirley,  152  Ind.  453,  456,  53  N.  E.  459  (1899);  Lansing  v, 
Bever  Land  Co.,  158  la.  693,  698,  138  N.  W.  833  (191 2);  Cross  v.  Burhngton  Nat. 
Bank,  17  Kan.  336,  340  (1876);  Duquesne  Distributing  Co.  v.  Greenbaum,  135  Ky. 
182,  187,  121  S.  W.  1026  (1909);  Woodman  v.  Boothby,  66  Me.  389,  391  (1876); 
Robertson  v.  Corsett,  39  Mich.  777,  784  (1877);  Clarke  v.  Laird,  60  Mo.  App.  289, 
294  (1894);  Clay,  Robinson  &  Co.  v.  Douglas  County,  88  Neb.  363,  365,  129  N.  W. 
548  (1911);  Curtis  V.  HoUingshead,  2  Green  (N.  J.),  402,  410  (1834);  Peyser  v.  Myers, 
135  N.  Y.  599,  604,  32  N.  E.  699  (1892);  Clarke  v.  Railroad  Co.,  136  Pa.  408,  413, 
20  Atl.  562  (1890);  Trumbo  v.  Hamel,  29  S.  C.  520,  526,  8  S.  E.  83  (1888);  Good  v. 
Jarrard,  93  S.  C.  229,  237,  76  S.  E.  698  (1912);  Pierce's  Adm'r  v.  Twigg's  Heir,  10 
Leigh  (Va.)  406,  423  (1839).  The  firm  has  also  been  referred  to  as  an  "entirety." 
Pratt  V.  McGuinness,  173  Mass.  170,  172,  53  N.  E.  380  (1899);  Costello  v.  CosteUo, 
209  N.  Y.  252,  259,  103  N.  E.  148  (1913);  and  as  a  "quasi-person,"  Drucker  v.  Well- 
house,  82  Ga.  129,  133,  8  S.  E.  40  (1888). 

*8  "Some  Judicial  Myths,"  22  Harv.  L.  Rev.  393. 

»»  Warner  v.  Griswold,  8  Wend.  (N.  Y.)  665,  666  (1832). 
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Of  equal  interest  are  decisions  not  expressly  based  on  the  entity 
view  of  the  nature  of  the  partnership,  but  not  to  be  reconciled 
with  any  other  view,  and  therefore  unconsciously  applying  it.  A 
creditor  holding  security  given  by  a  partner  individually  is  not 
treated  as  a  secured  creditor  for  the  purpose  of  proving  against  the 
insolvent  estate  of  the  firm.^^  Joint  creditors  of  all  the  partners 
on  obligations  not  arising  out  of  partnership  transactions  cannot 
prove  against  the  firm  estate.^^  When  a  firm  signs  a  note  as  co- 
maker with  an  individual  the  liability  of  the  firm  is  that  of  one 
person  for  purposes  of  contribution.^^  A  bill  bearing  the  names  of 
two  firms  engaged  in  two  distinct  trades,  but  composed  of  the  same 
members,  is  signed  by  two  persons.^  A  promissory  note  given  by 
a  firm  to  a  partner  or  vice  versa,  or  by  one  firm  to  another  having 
a  common  member,  is  not  enforceable  at  law  by  the  original  parties 
because  of  procedural  difficulties,  as  the  same  person  cannot  be 
both  plaintiff  and  defendant.^  But  the  contract  is  valid  and  may 
be  enforced  if  the  procedural  difficulty  is  removed,  as  by  assign- 
ment to  a  third  person,^^  even  for  the  benefit  of  the  assignee. 
So  in  the  case  of  a  balance  of  account  due  from  the  firm  to  a  part- 
ner.^^  A  promissory  note  given  by  a  firm  to  a  partner  may  be 
enforced,  though  transferred  after  maturity .^^  So  also  even  though 
it  be  negotiated  before  maturity,  re-transferred  and  again  nego- 
tiated after  maturity  when  it  would  be  extinguished  if  the  firm 

*°  In  re  Levin  Bros'.  Estate,  139  Cal.  350,  63  Pac.  335  (1903);  In  re  Thomas,  8 
Biss.  139  (1878);  In  the  Matter  of  Plummer,  i  Phill.  56  (1841);  Hiscock  v.  Varick 
Bank,  206  U.  S.  28  (1906);  Ames,  Cases  on  Partnership,  352,  n.  4. 

41  Forsyth  v.  Woods,  11  Wall.  (U.  S.)  484  (1870)  (semble);  In  re  Nims,  16  Blatch. 
439  (1879);  In  re  Weisenburg  &  Co.,  131  Fed.  517  (1904). 

^  Hosmer  v.  Burke,  26  la.  353  (1868);  Chaffee  v.  Jones,  19  Pick.  (Mass.)  260  (1837). 

«  Second  Bank  v.  Burt,  93  N.  Y.  233  (1883). 

^  Thompson  v.  Young,  90  Md.  72,  44  Atl.  1037  (1899);  Walker  v.  Wait,  50  Vt. 
668  (1878);   I  Ames,  Cases,  Bills  and  Notes,  747,  n.  i. 

*5  Ames,  Cases  on  Partnership,  418,  n.  4.  Stettheimer  v.  Tone,  114  N.  Y.  501, 
21  N.  E.  1018  (1889).  So  under  the  New  York  code  the  procedural  difficulty  is  re- 
moved and  actions  are  brought  between  firms  having  common  members.  Cole  v. 
Reynolds,  18  N.  Y.  74  (1868);  Schnaier  v.  Schmidt,  13  N.  Y.  Supp.  725  (1891); 
Mangels  v.  Schaen,  21  N.  Y.  App.  507,  48  N.  Y.  Supp.  526  (1897). 

^  Bingham  v.  Tuttle,  82  Hun  (N.  Y.)  51  (1894);  Beacannon  v.  Liebe,  11  Ore. 
443,  5  Pac.  273  (1884). 

4^  Thayer  v.  Buffum,  11  Met.  (Mass.)  398  (1846);  Richards  v.  Fisher,  2  Allen 
(Mass.)  527  (1861);  Knaus  v.  Givens,  no  Mo.  58,  19  S.  W,  535  (1892);  Norton  v. 
Downer,  15  Vt.  569  (1843);  Sherwood  v.  Barton,  36  Barb.  (N.  Y.)  284  (1862). 
But  see  Cutting  v.  Daigneau,  151  Mass.  297,  23  N.  E.  839  (1889). 
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were  not  personified.^^  A  deposit  by  a  partner  with  bankers  of 
collateral  as  security  for  any  sum  in  which  he  may  become  in- 
debted does  not  authorize  its  appHcation  to  a  partnership  debt.^^ 
Two  firms  consisting  in  part  of  the  same  members  are  joined  in 
an  insolvency  proceeding.  A  non-resident  creditor  who  has  proved 
against  one  is  not  barred  thereby  from  later  seeking  to  enforce  a 
claim  against  the  other.^^  One  partnership  having  joined  with 
natural  persons  to  form  a  second  partnership,  and  both  being 
insolvent,  the  assets  of  the  first  partnership  are  to  be  appHed  to 
payment  of  its  own  debts,  then  to  payment  of  those  of  the 
second  partnership  of  which  it  was  a  member.^^  A  sheriff  seizing 
firm  property  on  an  execution  against  a  partner  is  subject  to  an 
action  of  trespass  by  the  firm.^^ 

These  and  other  cases  which  might  be  cited  indicate  the  im- 
possibility of  consistently  applying  the  common-law  theory  of 
partnership.  The  courts  have  been  consciously  or  unconsciously 
tending  toward  the  entity  theory,  and  it  is  not  unreasonable  to 
expect  that  it  may  eventually  be  openly  accepted  and  consistently 
appKed,  if  the  courts  are  not  hindered  in  so  doing  by  legislation. 

Heretofore  legislators  having  occasion  to  deal  with  the  part- 
nership incidentally,  while  legislating  for  some  purpose  other 
than  that  of  codifying  the  law  of  partnership,  naturally  treat 
the  partnership  as  a  legal  person,  the  subject  of  rights  and  duties 
like  a  natural  person  or  corporation.  The  Sales  Act,  Sec.  76  (i), 
the  Bills  of  Lading  Act,  Sec.  49,  the  Warehouse  Receipts  Act, 
Sec.  58,  produced  by  the  Conference  of  Commissioners  on 
Uniform  State  Laws,  all  define  ^'person"  for  the  purpose  of  the 
respective  Acts  as  including  partnerships.    In  ^ve  states  the  firm 

*^  Woodman  v.  Boothby,  66  Me.  389  (1876).  But  see  Easton  v.  Strother  &  Conklin, 
57  la.  506,  10  N.  W.  877  (1881);  Deavenport,  etc.  v.  Green  River  Dep.  Bank,  138 
Ky.  352,  128  S.  W.  88  (1910). 

«  City  Bank  Case,  3  DeG.  F.  &  J.  629  (1861);  In  re  Starkey,  Ex  parte  Freen,  2 
Glyn  &  Jameson  Bankruptcy  Cases,  246  (1827);  Wolstenholm  v.  Banking  Co.,  54 
L.  T.  R.  N.  s.  746  (1886);  Bank  of  Buffalo  v.  Thompson,  121  N.  Y.  280,  24  N.  E.  473 
(1890).  Contra,  Hallowell  v.  Blackstone  Nat.  Bank,  154  Mass.  359,  28  N.  E.  281 
(1891);  In  re  Hill  &  Sons,  186  Fed.  569  (191 1). 

^°  Pattee  v.  Paige,  163  Mass.  352,  40  N.  E.  108  (1895). 

^^  In  re  Kjiowlton  &  Co.,  196  Fed.  837  (191 2). 

**  Russell  V.  Cole,  167  Mass.  6,  44  N.  E.  1057  (1896);  Haynes  v.  Knowles,  36 
Mich.  407  (1877);  Garvin  v.  Paul,  47  N.  H.  158  (1866);  Dunbarrow's  Appeal,  84 
Pa.  404  (1877). 
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may  sue  or  be  sued  in  the  firm  name.^^  In  eight  it  may  be  sued 
in  the  firm  name.^^  Many  of  the  state  tax  laws  treat  the  partner- 
ship as  the  subject  of  taxation  in  the  same  way  that  they  do  the 
corporation,  requiring  property  to  be  hsted  and  assessing  it  in  the 
firm  name.^^  Other  statutes,  such  as  Fish  and  Game  Laws,^^ 
and  Anti-Trust  Laws,^^  treat  the  partnership  as  having  capacity 
to  commit  a  crime  and  be  punished  therefor.  The  Federal 
Bankruptcy  Act,  for  many  purposes,  treats  the  firm  as  a 
person.^^ 

The  first  draft  of  the  Uniform  Partnership  Act  was  prepared 
by  the  late  James  Barr  Ames  on  the  mercantile  or  entity  theory, 
acting  imder  instructions  to  that  effect  by  the  Conference.^^ 
A  few  years  later,  after  Professor  Ames'  death,  when  the  work 
had  fallen  into  other  hands,  the  Committee  on  Commercial  Law 
was  persuaded  that  it  was  undesirable  that  the  draftsman  should 
be  limited  to  the  entity  theory  and  by  vote  of  the  Conference  the 
Committee  was  directed  to  consider  the  subject  at  large  as  if  no 
such  restriction  had  been  placed  upon  it.^°  The  Committee  sub- 
sequently requested  Dr.  Lewis  to  prepare  a  draft  on  the  so-called 
common-law  theory .^^ 

Though  the  intention  of  the  draftsman  was  apparently  to 
proceed  on  the  aggregate  theory,  the  question  of  whether  the  Act 
embodies  that  theory,  or  any  other,  depends  primarily  on  the 
meaning  and  effect  of  the  several  provisions  of  the  Act  itself. 

^  Iowa  Code,  §  3468;  5  Howell's  Mich.  Stats.,  §  122 17  (in  Justice's  Court);  Neb. 
Rev.  Stats.,  §  7594;   Ohio  5  Gen.  Code,  §  11 260;   Wyo.  Comp.  Stats.,  §  4329. 

w  Ala.  2  Code,  §  2506;  Cal.  Code  Civ.  Proc,  §  388;  2  Idaho  Rev.  Codes, 
§4112;  Minn.  Gen.  Stats.,  §  7689;  Nev.  2  Rev.  Laws,  §  5007;  Utah  Comp.  Laws, 
§  2927;  W.  Va.  Code,  §  1976  (in  Justice's  Court);   Wise.  Stats.  (1911),  §  2612. 

"  Ark.  Kirby  Dig.  Stats.  (1904),  §  6903;  Ala.  i  Code,  §  2108;  Ariz.  Rev.  Stats. 
(1913),  §  4860;  Cal.  Pol.  Code,  §  3629  (2)  (6);  Col.  2  Mill  Anno.  Stats.,  §  6231;  Idaho 
I  Rev.  Codes,  §1673;  lU-  5  Stats.  Anno.,  §9219;  Ind.  4  Bum's  Anno.  Stats., 
§  10162;  Iowa  Code  (1897),  §§  1313,  1317;  Mass.  Acts  (1909),  ch.  490,  §§  27,  41,43; 
Mich.  I  Howell's  Stats.,  §  1780;  Minn.  Gen.  Stats.  (1913),  §  1994;  Mont,  i  Rev. 
Codes,  §  2521;  Nev.  i  Rev.  Laws,  §§3626,  3629;  Neb.  Rev.  Stats.,  §§6298,  6313; 
Okla.  2  Rev.  Laws,  §  731 1;  Ohio  3  P.  &  A.  Anno.  Gen.  Code,  §§  5320,  5370;  Pa. 
5  Purdon's  Dig.,  §  6060;  Tex.  3  Civil  Stats.,  §  7509;  W.  Va.  Code  (1906),  §  744. 

"  Ohio  I  P.  &  A.  Anno.  Gen.  Code,  §  1462;  W.  Va.  Code  Supp.  (1909),  §  2803  a  4. 

^'  Neb.  Rev.  Stats.,  §§  4029,  4030;   Okla.  2  Rev.  Laws,  §§  8222,  8225. 

^8  Sec.  I  (19),  5.    See  cases  collected  in  Collier,  Bankruptcy,  8  ed.,  146. 

^8  Report  C.  U.  S.  L.  (1905),  29;  Report  Amer.  Bar  Assn.  (1905),  738. 

8°  Report  C.  U.  S.  L.  (1910),  53;  Report  Amer.  Bar.  Assn.  (1910),  1044. 

^  Report  C.  U.  S.  L.  (1911),  149;  Report  Amer.  Bar  Assn.  (1911),  827. 
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Sec.  2  contains  the  definition  of  "person,"  to  be  found  in  the  other 
Uniform  Acts  referred  to.^^  Sec.  6  defines  partnership  as  "an  asso- 
ciation of  two  or  more  persons  to  carry  on  as  co-owners  a  business 
for  profit."^  The  term  "association"  is  ambiguous  —  an  associa- 
tion may  or  may  not  be  treated  as  a  legal  person.  The  significance 
of  "co-owners"  will  be  discussed  later.  Sec.  8  is  entitled  "Part- 
nership Property,"  and  this  term  is  used  continually  throughout  the 
Act.  It  impHes  ownership  by  the  partnership,  an  entity,  distinct 
from  the  partners.  Sec.  8  (3)  enables  the  partnership  to  take  title 
to  real  estate  in  the  partnership  name,  and  such  estate  can  be  re- 
conveyed  only  in  the  partnership  name.^  This  would  seem  to  make 
the  partnership  as  such  the  subject  of  rights,  and  thus  a  legal  person. 
Cases  which  have  denied  the  right  to  take  legal  title  in  the  partner- 
ship name  were  so  decided  on  the  groimd  that  only  a  legal  person 
can  take  a  title  to  real  estate,  and  that  the  partnership  is  not  a  legal 
person.^^  Sec.  9  (i)  makes  every  partner  the  agent  of  the  part- 
nership, not  of  the  partners.^^  Sec.  12  speaks  of  a  fraud  by  a  part- 
ner on  the  partnership,  not  on  his  co-partners.  If  "partnership" 
means  merely  "all  the  partners,"  this  involves  a  partner's  commit- 
ting a  fraud  on  himself  .^^    Sec.  18  (a)  makes  it  the  duty  of  a  partner 

82  Sec.  2.  (Definition  of  Terms.)  "Person"  includes  individuals,  partnerships, 
corporations,  and  other  associations. 

^  Sec.  6.  (Partnership  Defined.)  (i)  A  partnership  is  an  association  of  two  or 
more  persons  to  carry  on  as  co-owners  a  business  for  profit. 

^  Sec.  8.  (Partnership  Property.)  (3)  Any  estate  in  real  property  may  be  acquired 
in  the  partnership  name.  Title  so  acquired  can  be  conveyed  only  in  the  partnership 
name. 

^  Hohnes  v.  Jarrett,  Moon  &  Co.,  7  Heisk.  (Tenn.)  506  (1872);  Tidd  v.  Rines, 
26  Minn.  201,  211,  2  N.  W.  497  (1879);  Riddle  v.  Whitehill,  135  U.  S.  621,  633 
(1889). 

^  Sec.  9.  (Partner  Agent  of  Partnership  as  to  Partnership  Business.)  (i)  Every 
partner  is  an  agent  of  the  partnership  for  the  purpose  of  its  business,  and  the  act 
of  every  partner,  including  the  execution  in  the  partnership  name  of  any  instru- 
ment, for  apparently  carrying  on  in  the  usual  way  the  business  of  the  partnership 
of  which  he  is  a  member  binds  the  partnership,  unless  the  partner  so  acting  has  in 
fact  no  authority  to  act  for  the  partnership  in  the  particular  matter,  and  the  person 
with  whom  he  is  dealing  has  knowledge  of  the  fact  that  he  has  no  such  authority. 

8'  Sec.  12.  (Partnership  Charged  with  Knowledge  of  or  Notice  to  Partner.)  No- 
tice to  any  partner  of  any  matter  relating  to  partnership  affairs,  and  the  knowledge 
of  the  partner  acting  in  the  particular  matter,  acquired  while  a  partner  or  then  pres- 
ent to  his  mind,  and  the  knowledge  of  any  other  partner  who  reasonably  could  and 
should  have  communicated  it  to  the  acting  partner,  operate  as  notice  to  or  knowledge 
of  the  partnership,  except  in  the  case  of  a  fraud  on  the  partnership  committed  by  or 
with  the  consent  of  that  partner. 
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to  contribute  to  losses  sustained  by  the  partnership,^^  a  duty  to  the 
partnership,  not  to  his  co-partners,  for  by  Sec.  40  {a)  (2)  ^^  the  right 
to  contributions  is  a  partnership  asset.  Sec.  18  (h)  requires  the 
partnership,  not  the  co-partners,  to  indemnify  the  partner  in  re- 
spect of  certain  payments.^°  Sec.  21  makes  the  partner  accoimtable 
to  the  partnership,  not  to  his  co-partners.^^  Sec.  35  speaks  of  the 
partner's  power  to  bind  the  partnership,  not  his  co-partners, 
after  dissolution.  ^^  These  extracts  seem  more  consistent  with  the 
entity  than  with  the  aggregate  view  of  the  nature  of  the  part- 
nership and  illustrate  the  difficulty,  if  not  impossibility,  not  only 
of  writing  and  talking  about  the  partnership,  but  of  formulating 
its  rights  and  obligations  without  treating  it  as  a  legal  person. 

It  may  be  argued  that  the  section  which  declares  the  partners 
to  be  co-owners  of  the  partnership  property  is  inconsistent  with 
the  recogm'tion  of  the  partnership  as  an  entity.^^     The  answer  to 

•*  Sec.  18.  (Rules  Detennining  Rights  and  Duties  of  Partners.)  (a)  Each  partner 
.  .  .  must  contribute  toward  the  losses,  whether  of  capital  or  otherwise,  sustained  by 
the  partnership  according  to  his  share  in  the  profits. 

^^  Sec.  40.  (Rules  for  Distribution.)  {a)  The  assets  of  the  partnership  are:  (I) 
the  partnership  property;  (II)  the  contributions  of  the  partners  necessary  for  the 
payment  of  all  the  liabilities  specified  in  clause  (6)  of  this  paragraph. 

^°  Sec.  18.  {h)  The  partnership  must  indemnify  every  partner  in  respect  of  pay- 
ments made  and  personal  liabilities  reasonably  incurred  by  him  in  the  ordinary  and 
proper  conduct  of  its  business,  or  for  the  preservation  of  its  business  or  property. 

^^  Sec.  21.  (Partner  Accountable  as  a  Fiduciary.)  (i)  Every  partner  must  ac- 
count to  the  partnership  for  any  benefit,  and  hold  as  trustee  for  it  any  profits  derived 
by  him  without  the  consent  of  the  other  partners  from  any  transaction  connected 
with  the  formation,  conduct,  or  liquidation  of  the  partnership  or  from  any  use  by  him 
of  its  property. 

^  Sec.  35.  (Power  of  Partner  to  Bind  Partnership  to  Third  Persons  After  Dis- 
solution.) (i)  If  the  partnership  is  not  dissolved  because  it  has  become  imlawful 
to  carry  on  the  business,  a  partner  cannot,  after  dissolution,  bind  the  partnership  to 
third  persons.   .   .   . 

''  See  definition.  Sec.  6,  n.  63. 

Sec.  25.  (Nature  of  a  Partner's  Right  in  Specific  Partnership  Property.)  (i) 
A  partner  is  co-owner  with  his  partners  of  specific  partnership  property  holding  as 
tenant  in  partnership. 

(2)  The  incidents  of  this  tenancy  are  such  that: 

(a)  A  partner,  subject  to  the  provisions  of  this  act  and  to  any  agreement  between 
the  partners,  has  an  equal  right  with  his  partners  to  possess  specific  partnership 
property  for  partnership  purposes;  but  he  has  no  right  to  possess  such  property  for 
any  other  purpose  without  the  consent  of  his  partners. 

{b)  A  partner's  right  in  specific  partnership  property  is  not  assignable  except  in 
connection  with  the  assignment  of  the  rights  of  all  the  partners  in  the  same  property. 

(c)  A  partner's  right  in  specific  partnership  property  is  not  subject  to  attachment 
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this  suggestion  is  to  be  found  in  an  analysis  of  the  quality  of 
ownership  which  imder  this  Act  is  vested  in  the  partners  as 
co-owners. 

"Ownership  is  merely  a  collective  term  denoting  the  aggregate  of 
several  independent  rights.  It  has  no  meaning  other  than  the  sum  of 
its  component  parts,  and  it  admits  of  no  other  definition  than  an  emuner- 
ation  of  these  parts.  Little  difference  of  opinion  exists  respecting  this 
enumeration.  The  rights  which  collectively  constitute  ownership  are 
the  right  to  possess,  the  right  to  use,  the  right  to  the  produce,  the  right 
to  waste,  the  right  of  disposition,  whether  during  life  or  upon  death,  and 
the  right  to  exclude  all  other  persons  from  any  interference  with  the 
thing  owned.  In  the  language  of  the  Civilians,  dominium  includes 
jus  possidendi,  jus  utendi,  jus  fruendi,  jus  abutendi,  jus  disponendi,  and 
jus  prohibendi."  ^^ 

Let  us  examine  under  each  of  these  six  heads  the  ownership  of  the 
partner  as  limited  by  the  Act  in  this  and  other  sections. 

The  partner  may  possess  for  partnership  purposes  and  for 
such  purposes  only.^^  Even  the  surviving  partner  or  partners  has 
no  right  to  possess  except  for  a  partnership  purpose. ^^  As  he  may 
rightfully  possess  only  for  partnership  purposes,  his  possession 
when  exercised  is  as  agent  for  the  partnership,  what  the  Civilians 
call  ^^alieno  nomine. ^^  It  appears,  then,  that  possession  is  in  the 
partnership. 

As  partnership  property  is  permitted  to  become  such  for  the 
purpose  of  being  used  in  the  partnership  business,  it  follows  that 
the  partnership  enjoys  the  use  of  partnership  property. 

Property  acquired  by  the  use  of  partnership  funds  or  otherwise 

or  execution,  except  on  a  claim  against  the  partnership.  When  partnership  prop- 
erty is  attached  for  a  partnership  debt  the  partners,  or  any  of  them,  or  the  repre- 
sentatives of  a  deceased  partner,  cannot  claim  any  right  mider  the  homestead  or  ex- 
emption laws. 

{d)  On  the  death  of  a  partner  his  right  in  specific  partnership  property  vests  in  the 
surviving  partner  or  partners,  except  where  the  deceased  was  the  last  surviving 
partner,  when  his  right  in  such  property  vests  in  his  legal  representative.  Such  sur- 
viving partner  or  partners,  or  the  legal  representative  of  the  last  surviving  partner, 
has  no  right  to  possess  the  partnership  property  for  any  but  a  partnership  purpose. 

(e)  A  partner's  right  in  specific  partnership  property  is  not  subject  to  dower,  curtesy, 
or  allowances  to  widows,  heirs,  or  next  of  kin. 

'*  Hearn,  Legal  Rights  and  Duties,  i86. 

'*  Sec.  25  (2)  (a),  see  n.  73. 

'«  Sec.  25  (2)  {d),  see  n.  73.  • 
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is  partnership  property.  ^^  Hence  the  produce  of  partnership  prop- 
erty belongs  to  the  partnership  to  the  same  extent  as  does  the 
original  fund. 

As  the  use  of  partnership  property  within  the  scope  of  the  firm 
business  is  a  matter  for  the  partnership  to  decide,  it  follows  that 
the  partnership  may  waste,  i.e.,  change  the  form  of  the  partnership 
property. 

A  partner  cannot,  acting  singly,  assign  any  right  in  specific 
partnership  property  ;^^  nothing  can  be  attached  or  seized  on  exe- 
cution by  his  creditors  ;^^  on  death  his  rights  pass  to  the  surviving 
partner. ^°  The  partner  has  no  power  of  disposition  except  as  he 
is  acting  as  agent  for  the  partnership.^^  The  power  of  disposi- 
tion is  evideiitly  in  the  partnership. 

One  partner  could  not  recover  against  third  persons  for  injury 
to  his  rights  as  co-owner  of  partnership  property.  The  partnership 
may  exclude  the  partner  from  possessing  except  for  partnership 
purposes. 

Of  these  six  rights  which  constitute  ownership  it  appears  that  none 
is  held  exclusively  by  the  partners,  and  that  the  most  important, 
the  power  of  disposition,  is  held  exclusively  by  the  partnership. 
The  nature  of  co-ownership  by  the  partner  under  this  Act  is  not 
such  as  to  exclude  the  legal  personaHty  of  the  partnership,  but  on 
analysis  appears  rather  to  be  in  harmony  with  that  theory  than 
with  any  theory  which  denies  the  legal  personality  of  the  part- 
nership. The  right  of  ownership  vested  in  the  partner  is  no  more 
than  nominal,  and  it  does  not  materially  impair  the  ownership 
of  partnership  property  by  the  partnership  entity. 

The  conclusion  is  that  while  the  Act  does  not  explicitly  adopt 
either  the  entity  or  aggregate  view  of  the  nature  of  the  partnership, 
it  ought  to  be  very  difficult  for  an  open-minded  court  carefully 
analyzing  the  whole  Act  to  hold  that  a  partnership  is  not  vested 

''  Sec.  8.  (Partnership  Property.)  (i)  All  property  originally  brought  into  the 
partnership  stock  or  subsequently  acquired,  by  purchase  or  otherwise,  on  account  of 
the  partnership  is  partnership  property. 

(2)  Unless  the  contrary  intention  appears,  property  acquired  with  partnership 
funds  is  partnership  property. 

"  Sec.  25  (2)  (b),  see  n.  73. 

'^  Sec.  25  (2)  (c),  see  n.  73. 

8°  Sec.  25  (2)  (d),  see  n.  73. 

*i  Sec.  9  (i),  see  n.  66. 
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with  rights  and  obhgations,  and  therefore  a  person  before  the  law. 
But  mistrust  of  codification  and  the  habit  of  endeavoring  to  con- 
strue any  statute  so  as  not  to  change  the  common  law  may  lead 
those  courts  which  conceive  that  the  partnership  is  not  a  legal 
person  at  common  law  to  deny  that  it  is  made  one  by  this  Act, 
though  in  particular  instances  they  will,  as  they  have  done  in  the 
past,  treat  it  as  if  it  were  a  legal  person  in  order  to  accomplish  justice 
imattainable  in  any  other  way.  It  seems  likely  that  in  matters  not 
expressly  covered  by  any  provision  of  the  Act,  and  which  depend 
upon  the  nature  of  the  partnership,  different  results  will  be  reached 
by  different  courts,  and  so  we  shall  not  attain  the  uniformity  sought 
for  by  the  Act. 

The  most  important  matter  in  which  this  lack  of  uniformity 
can  be  foreseen  is  in  regard  to  the  rights  of  creditors  to  set  aside 
dispositions  of  partnership  property  whereby  they  are  hindered  or 
delayed. ^^  At  least  four  situations  may  arise,  which  are  not  pro- 
vided for  by  the  Act,  which  turn  on  the  nature  of  the  partnership, 
and  as  to  which  there  is  conflict  among  the  state  and  federal  de- 
cisions to  such  extent  that  it  is  impossible  to  say  where  is  the 
weight  of  authority. 

(i)  The  firm  being  insolvent  applies  its  assets,  or  part  of  them, 
to  pay  a  debt  of  the  partners  not  a  partnership  debt.^ 

(2)  The  firm  being  insolvent  applies  its  assets  or  part  of  them 
to  the  payment  of  separate  debts  of  one  or  more  partners. ^^ 

82  See  W.  H.  Cowles,  "The  Firm  as  a  Legal  Person,"  57  Cent.  L.  J.  343. 

^  This  has  been  held  valid  in  the  following  cases:  Victor  v.  Glover,  17  Wash.  37, 
48  Pac.  788  (1897);  Saunders  v.  Reilly,  105  N.  Y.  12,  12  N.  E.  170  (1887)  (semble); 
Bernheimer  v.  Rindskopf,  116  N.  Y.  428,  22  N.  E.  1074  (1889);  Farwell  v.  Huston, 
151  111.  239,  37  N.  E.  864  (1894);  Carver  Gin  &  Machine  Co.  v.  Bannon  &  Co.,  85 
Term.  712,  4  S.  W.  831  (1887);  Couchman's  Adm'r  v.  Maupin,  78  Ky.  33  (1879) 
(semble). 

Contra,  Cron  v.  Cron's  Estate,  56  Mich.  8,  22  N.  W.  94  (1885);  Hilliker 
V.  Francisco,  65  Mo.  598  (1877);  Brownlee  v.  Lobenstein,  42  S.  W.  467  (Term.  Ch. 
App.,  1897). 

^  Held  valid  in  the  following  cases:  Boyd  v.  Arnold,  103  Ark.  105,  146  S.  W.  118 
(191 2);  Ellison  V.  Lucas,  87  Ga.  223,  13  S.  E.  445  (1891)  (semble);  Hargodine  & 
-McKettrick  Dry  Goods  Co.  v.  Belt,  74  111.  App.  581  (1897);- Smith  v.  Smith, 
87  la.  93,  54  N.  W.  73  (1893);  Old  Nat.  Bank  v.  Heckman,  148  Ind.  490,  47  N.  E. 
953  (1897);  Kincaid  v.  Nat.  Wall  Paper  Co.,  63  Kan.  288,  65  Pac.  247  (1901); 
Goddard  Peck  Grocery  Company  v.  McCune,  122  Mo.  426,  25  S.  W.  904  (1894); 
Robinson  v.  Allen,  85  Va.  721,  8  S.  E.  835  (1889)  (semble);  Stahl  v.  Osmers,  31  Ore. 
199,  49  Pac.  958  (1897);  Sigler  v.  Knox  County  Bank,  8  Oh.  St.  511  (1858);  Wiggins 
V.  Blackshear,  86  Tex.  665,  26  S.  W.  939  (1894);  Fitzpatrick  v.  Flannagan,  106  U.  S. 
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(3)  The  firm  being  insolvent  transfers  its  assets  to  a  part- 
ner. ^^ 

(4)  The  firm  being  insolvent  divides  its  assets  among  the 
partners.  ^^ 

Cases  holding  these  transactions  valid  appear  to  proceed  on 
the  ground  that  there  is  no  firm  entity  known  to  the  law,  that  the 
property  is  that  of  the  partners,  that  the  obligations  are  those  of 
the  partners,  that  each  partner  as  against  his  co-partner  has  a 
contractual  right  to  have  the  firm  assets  applied  to  firm  liabilities, 
that  this  right  which  is  called  ''partner's  equity"  may  be  released, 
waived  or  transferred,  and  the  creditor  whose  rights  are  merely 

648  (1882);  Huiskamp  v.  Moline  Wagon  Co.,  121  U.  S.  310  (1887);  Sargent  v.  Blake, 
160  Fed.  57  (1908). 

Contra,  on  the  ground  that  equity  takes  jurisdiction  over  a  general  assignment, 
Bartlett  v.  Meyer-Schmidt  Grocer  Co.,  65  Ark.  290,  45  S.  W.  1063  (1889):  on  the 
ground  that  such  an  act  is  fraudulent,  Pritchett  v.  Pollock  &  Co.,  82  Ala.  169,  2  So. 
735  (1886);  Keith  v.  Funk,  47  111.  272  (1868);  Patterson  &  Co.  v.  Seaton,  70  la.  689, 
28  N.  W.  598  (1886);  Collier  v.  Hanna,  71  Md.  253,  17  Atl.  1017  (1889);  Clark- 
Jewell- Wells  Co.  V.  Tolsma,  151  Mich.  561,  115  N.  W.  688  (1908);  Bannister  v.  Miller, 
54  N.  J.  Eq.  121,  32  Atl.  1066  (1895);  James  v.  Vanzandt,  163  Pa.  171,  29  Atl.  879 
(1894)  (semble);  Bedford  v.  McDonald,  102  Tenn.  358,  52  S.  W.  157  (1899);  Goodby 
V.  Cary,  16  Fed.  316  (1883):  on  the  groimd  that  it  is  unlawful  to  destroy  the  deriv- 
ative right  of  creditors  worked  out  through  the  so-called  partner's  equity.  Bank 
V.  Durfey,  72  Miss.  971,  18  So.  456  (1895). 

^  Held  valid  in  the  following  cases:  In  re  Suprenant,  217  Fed.  470,  472  (1914) 
(semble);  Howe  v.  Lawrence,  9  Cush.  (Mass.)  553  (1852)  (insolvency  not  apparently 
known  to  firm);  Russell  v.  McCord,  Fed.  Cas.  12,157  (1878);  Reese  &  Heylin  v. 
Bradford,  13  Ala.  837  (1848);  Hanford  v.  Prouty,  133  111.  339,  24  N.  E.  565  (1890); 
Armstrong  v.  Fahnestock,  19  Md.  58  (1862);  Sanchez  v.  Goldfrank,  27  S.  W.  204 
(Tex.  Civ.  App.  1894). 

Contra,  Conroy  v.  Wood,  13  Cal.  626  (1859);  Schleicher  v.  Walker,  28  Fla.  680, 
686,  10  So.  33  (1891)  (semble);  Franklin  Sugar  Refining  Co.  v.  Henderson,  86  Md. 
452,  38  Atl.  991  (1897)  (on  the  ground  that  partners  cannot  destroy  derivative  right 
of  creditors);  Roop  v.  Herron,  15  Neb.  73,  17  N.  W.  353  (1883)  (on  the  ground  that 
the  firm  as  a  legal  person  is  the  owner  of  the  assets);  Bulger  v.  Rosa,  119  N.  Y.  459, 
465,  24  N.  E.  853  (1890)  (semble);  Conaway's  Adm'rs  v.  Stealey,  44  W.  Va.  163,  28 
S.  E.  793  (1897);  Saloy  v.  Albrecht,  17  La.  Ann.  75  (1865);  In  re  Denning,  114  Fed. 
219  (1902);  In  re  Terens,  175  Fed.  495  (1910)  (interpreting  terms  of  instrument  of 
transfer  as  retaining  "partner's  equity");  Amundson  v.  Folsom,  219  Fed.  122  (191 4) 
(actual  intent  to  hinder  creditors  found  as  a  fact). 

^  Held  valid:  Sackett  v.  Rumbaugh,  45  Fed.  23,  ^^  (semble);  Allen  v.  Center 
Valley  Co.,  21  Conn.  130  (1851);  Bates  v.  CoUender,  3  Dak.  256  (1883);  Lee  v. 
Bradley  Fertilizer  Co.,  44  Fla.  787,  33  So.  456  (1902);  Davis  v.  Smith,  113  N.  C.  94, 
18  S.  E.  53  (1891);  Singer  Nimick  &  Co.  v.  Carpenter,  125  111.  117,  17  N.  E.  761 
(1888).  Contra,  In  re  Head,  114  Fed.  489  (1902),  and  also  cases  in  second  paragraph 
of  preceding  note.    None  of  these  lists  purports  to  be  complete. 
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derivative  cannot  prevent  it,  that  it  is  not  fraudulent  for  the 
partners  to  apply  their  property,  including  firm  property,  to  the 
payment  of  their  separate  debts,  but  at  most  a  preference,  that 
generally  partners  may  do  as  they  please  with  the  firm  assets  while 
not  yet  in  bankruptcy  unless  they  act  in  "actual  fraud;"  and  what 
actual  fraud  is  one  cannot  say,  but  it  would  seem,  according  to 
these  courts,  that  it  is  not  actual  fraud  to  pay  separate  debts 
or  to  put  the  firm  property  in  such  a  situation  that  separate  credi- 
tors will  have  a  priority  therein,  although  firm  creditors  are  thereby 
hindered.  It  is  submitted  that  these  results  are  unsatisfactory  and 
at  variance  with  the  accepted  principles  of  right  and  justice 
which  give  priority  in  firm  assets  to  firm  creditors  whenever  the 
assets  fall  into  the  hands  of  a  court  of  equity  or  bankruptcy  for 
distribution.  This  seems  to  have  been  the  opinion  of  the  drafts- 
man, for  in  an  earlier  draft  of  the  Act  the  matter  was  thoroughly 
and  satisfactorily  dealt  with  by  a  section  entitled  "Fraudulent 
Conveyances."  ^^ 

The  section  on  Fraudulent  Conveyances  does  not  appear  in 
the  present  draft  because,  as  the  writer  is  informed,  it  was  felt 
that  it  pertained  rather  to  another  branch  of  the  law  and  was  out 
of  place  in  a  partnership  code.  But  there  would  be  little  left  of 
the  present  Act  if  everything  pertaining  to  agency,  property,  bank- 
ruptcy, evidence  ^^  and  other  recognized  departments  of  the  law 

8^  Seventh  Draft.  Sec.  21.  (Fraudulent  Conveyances.)  (i)  Every  conveyance 
or  encumbrance  of  partnership  property  by  a  partner  made  or  given  voluntarily  and 
without  a  present  and  fair  consideration  to  the  partnership,  as  distinguished  from  a 
consideration  to  the  individual  members,  when  the  partnership  is  or  will  be  thereby 
rendered  insolvent  or  in  contemplation  of  insolvency,  shall  be  void  as  against  the 
partnership  creditors,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair 
consideration. 

(2)  Every  conveyance  or  encumbrance  of  partnership  property,  every  obligation 
incurred  and  every  judicial  proceeding  taken  by  any  partner,  with  intent  to  hinder, 
delay,  or  defraud  any  partnership  creditor,  or  other  person,  of  his  demand  against 
the  partnership  or  which  will  have  this  efifect,  is  void  as  against  the  partnership  credi- 
tors, except  as  to  purchasers  in  good  faith  and  for  a  present  fair  consideration. 

(3)  Under  the  provisions  of  this  section  every  conveyance  or  encumbrance  of  part- 
nership property  by  any  partner,  to  any  partner  made  when  the  partnership  or  the 
assignee  partner  is  insolvent,  is  void  as  against  the  partnership  creditors,  whether 
such  insolvency  be  known  to  the  partners  or  not. 

*8  Sec.  3.  (Interpretation  of  Knowledge  and  Notice.)  (i)  A  person  has  "  knowl- 
edge "  of  a  fact  within  the  meaning  of  this  act  not  only  when  he  has  actual  knowledge 
thereof,  but  also  when  he  has  knowledge  of  such  other  facts  as  in  the  circumstances 
shows  bad  faith. 
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were  removed.^^  The  question  under  discussion  turns  on  the  nature 
of  the  partnership  and  the  relation  of  its  assets  to  the  partnership 
and  to  the  partners,  which  are  decidedly  questions  of  partnership 
law.  In  omitting  to  deal  with  this  subject,  the  Act  leaves  unan- 
swered questions  as  to  which  there  has  been  probably  greater 
conflict  of  authority  than  on  any  other  point  of  partnership  law, 
and  the  Act  herein  signally  fails  of  its  avowed  purpose  to  make 
uniform  the  law  of  partnership. 

It  does  not  seem  to  the  writer  that  Sec.  41  ^°  disposes  of  the 

(2)  A  person  has  "notice"  of  a  fact  within  the  meaning  of  this  act  when  the  per- 
son who  claims  the  benefit  of  the  notice, 

{a)  States  the  fact  to  such  person,  or 

(6)  Delivers  through  the  mail,  or  by  other  means  of  communication,  a  written 
statement  of  such  fact  to  such  person  or  to  a  proper  person  at  his  place  of  business 
or  residence. 

8^  See  Seymour's  comment  on  this.  "The  Uniform  Partnership  Act,  An  Apprecia- 
tion," Leg.  Intell.,  Feb.  19,  1915. 

^  Sec.  41.  (Liabihty  of  Persons  Continuing  the  Business  in  Certain  Cases.)  (i) 
When  any  new  partner  is  admitted  into  an  existing  partnership,  or  when  any  partner 
retires  and  assigns  (or  the  representative  of  the  deceased  partner  assigns)  his  rights 
in  partnership  property  to  two  or  more  of  the  partners,  or  to  one  or  more  of  the  part- 
ners and  one  or  more  third  persons,  if  the  business  is  continued  without  liquidation 
of  the  partnership  affairs,  creditors  of  the  first  or  dissolved  partnership  are  also  credi- 
tors of  the  partnership  so  continuing  the  business. 

(2)  When  all  but  one  partner  retire  and  assign  (or  the  representative  of  a  deceased 
partner  assigns)  their  rights  in  partnership  property  to  the  remaining  partner,  who 
continues  the  business  without  liquidation  of  partnership  affairs,  either  alone  or  with 
others,  creditors  of  the  dissolved  partnership  are  also  creditors  of  the  person  or  part- 
nership so  continuing  the  business. 

(3)  When  any  partner  retires  or  dies  and  the  business  of  the  dissolved  partnership 
is  continued  as  set  forth  in  paragraphs  (i)  and  (2)  of  this  section,  with  the  consent  of 
the  retired  partners  or  the  representative  of  the  deceased  partner,  but  without  any 
assignment  of  his  right  in  partnership  property,  rights  of  creditors  of  the  dissolved 
partnership  and  of  the  creditors  of  the  person  or  partnership  continuing  the  business 
shall  be  as  if  such  assignment  had  been  made. 

(4)  When  all  the  partners  or  their  representatives  assign  their  rights  in  partnership 
property  to  one  or  more  third  persons  who  promise  to  pay  the  debts  and  who  continue 
the  business  of  the  dissolved  partnership,  creditors  of  the  dissolved  partnership  are 
also  creditors  of  the  person  or  partnership  continuing  the  business. 

(s)  When  any  partner  wrongfully  causes  a  dissolution  and  the  remaining  partners 
continue  the  business  under  the  provisions  of  section  38  (26)  either  alone  or  with 
others,  and  without  liquidation  of  the  partnership  affairs,  creditors  of  the  dissolved 
partnership  are  also  creditors  of  the  person  or  partnership  continuing  the  business. 

(6)  When  a  partner  is  expelled  and  the  remaining  partners  continue  the  business 
either  alone  or  with  others,  without  liquidation  of  the  partnership  affairs,  creditors 
of  the  dissolved  partnership  are  also  creditors  of  the  person  or  partnership  continuing 
the  business. 
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matter,  for  that  applies  only  in  case  the  business  as  a  whole  is  as- 
signed to  a  partner,  or  to  a  third  person  or  persons  who  assume  the 
debts  and  continue  the  business.  Moreover  under  this  Act  not 
only  are  new  creditors  let  in  on  a  parity  with  the  old  creditors,  but 
if  the  assets  are  assigned  to  one  person,  his  separate  creditors, 
including  those  who  became  such  before  the  assignment,  come  in 
on  a  parity  with  the  creditors  of  the  old  partnership.  It  is  there- 
fore submitted  that  the  section  on  Fraudulent  Conveyances  which 
was  deleted  from  the  previous  draft  should  be  restored  to  the 
Act. 

One  objection  which  has  been  made  to  declaring  the  partnership 
a  legal  person  is  that  such  a  course  would  result  in  confusing  it 
with  the  corporation.  This  objection  has  been  especially  urged  in 
view  of  the  definition  of  a  corporation  contained  in  several  of  our 
state  constitutions,  whereby  the  corporation  is  defined  substan- 
tially as  "any  association  or  joint  stock  company  having  any  of  the 
powers  or  privileges  not  possessed  by  individuals  or  partnerships."  ^^ 
This  objection  ought  not  to  deter  us  from  the  attempt  to  draft  a 
scientific  code  of  partnership  law,  if  the  law  on  this  subject  is  to 
be  codified.  The,  fact,  if  true,  that  some  states  would  be  em- 
barrassed by  their  constitutions  or  by  other  statutes  in  adopting 

(7)  The  liability  of  a  third  person  becoming  a  partner  in  the  partnership  continu- 
ing the  business,  under  this  section  to  the  creditors  of  the  dissolved  partnership  shall 
be  satisfied  out  of  partnership  property  only. 

(8)  When  the  business  of  a  partnership  after  dissolution  is  continued  under  any  of 
the  conditions  set  forth  in  this  section  the  creditors  of  the  dissolved  partnership,  as 
against  the  separate  creditors  of  the  retiring  or  deceased  partner  or  the  representative 
of  the  deceased  partner,  have  a  prior  right  to  any  claim  of  the  retired  partner  or  the 
representative  of  the  deceased  partner  against  the  person  or  partnership  continuing 
the  business,  on  account  of  the  retired  or  deceased  partner's  interest  in  the  dissolved 
partnership  or  on  account  of  any  consideration  promised  for  such  interest  or  for  his 
right  in  partnership  property. 

(9)  Nothing  in  this  section  shall  be  held  to  modify  any  right  of  creditors  to  set  aside 
any  assignment  on  the  ground  of  fraud. 

(10)  The  use  by  the  person  or  partnership  continuing  the  business  of  the  partner- 
ship name,  or  the  name  of  a  deceased  partner  thereof,  shall  not  of  itself  make  the  in- 
dividual property  of  the  deceased  partner  liable  for  any  debts  contracted  by  such 
person  or  partnership. 

^1  Ala.,  art.  12,  §  241;  Cal.,  art.  12,  §  4;  Kan.,  art.  12,  §  6;  Idaho,  art.  11,  §  16; 
La.,  art.  268;  Mich.,  art.  12,  §  2;  Minn.,  art.  10,  §1;  Miss.,  art.  7,  §  199;  Mo.,  art. 
12,  §  11;  Mont.,  art.  15,  §  18;  N.  C,  art.  8,  §  3;  N.  D.,  art.  7,  §  144;  Pa.,  art.  16, 
§  13;  S.  D.,  art.  17,  §  19;  S.  C,  art.  9,  §  i;  Utah,  art.  12,  §  4;  Va.,  art.  12,  §  153; 
Wash.,  art.  12,  §  5. 
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such  a  code  ought  not  to  deprive  other  states  of  the  best  code  that 
can  be  drafted.  The  desirability  of  framing  a  code  which  all  states 
can  adopt  with  the  least  inconvenience  is  a  consideration  to  which 
too  much  weight  can  be  given.  Uniformity  is  not  the  only  thing 
to  be  sought.  But  whatever  the  above  objection  amounts  to,  it 
seems  that  it  may  be  urged  against  the  Act  in  its  present  form. 
The  partnership  is  by  this  Act  empowered  to  acquire  and  convey 
the  title  to  real  estate  in  the  partnership  name.^^  This  is  a  power 
or  privilege  not  heretofore  enjoyed  by  partnerships  or  individuals.^^ 
The  partnership  is  by  this  Act  made  into  such  an  association  as 
to  come  within  the  constitutional  definition  of  corporation  which 
has  been  referred  to.  It  is  probably  only  a  corporation  for  the 
purpose  of  being  submitted  to  the  provisions  regarding  corpora- 
tions contained  in  these  constitutions.^^  Each  state  constitu- 
tion should  be  examined  from  this  point  of  view. 

In  the  interests  of  the  title  searcher  the  adoption  of  the  pro- 
vision contained  in  Sec.  8  (3)  should  be  accompanied  by  such 
amendments  of  the  laws  regulating  the  acknowledgment  and  reg- 
istration of  deeds  as  are  necessary  to  make  it  appear  on  the  record 
that  the  person  executing  the  deed  in  the  partnership  name  is  a 
partner  and  is  authorized  to  convey. 

The  partner  has  under  this  Act  authority  to  bind  the  partner- 
ship by  any  act  ^'for  apparently  carrying  on  in  the  usual  way  the 
business  of  the  partnership  of  which  he  is  a  member."  ^^  This  may 
be  taken  to  mean  an  act  within  the  apparent  course  of  business 
as  carried  on  by  his  particular  firm.  It  has  been  generally  held 
that  not  only  the  course  of  business  of  his  firm  may  be  rehed  on  as 
evidence  of  his  authority,  but  the  course  of  business  of  other  firms 
in  the  same  locality  engaged  in  the  same  general  line  of  business. ^^ 

^  Sec.  8.  (3)  Any  estate  in  real  property  may  be  acquired  in  the  partnership 
name.    Title  so  acquired  can  be  conveyed  only  in  the  partnership  name. 

^  Holmes  v.  Jarrett,  Moon  &  Co.,  7  Heisk.  (Tenn.)  506  (1872);  Tidd  v.  Rines,26 
Minn.  201,  211,  2  N.  W.  497  (1879);  Riddle  v.  Whitehill,  135  U.  S.  621,  633  (1889); 
30  Cyc.  431.  But  see  Byam  v.  Bickford,  143  Mass.  31  (1885);  Walker  v.  Miller,  139 
N.  C.  448,  52  S.  E.  125  (1905). 

94  Great  Northern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  449  (1899);  Att'y 
General  v.  McVichie,  138  Mich.  387,  389,  loi  N.  W.  552  (1904).  Compare  Keystone 
Bank  v.  Donnelly,  196  Fed.  832  (191 2).  In  Missouri  a  similar  definition  of  corpora- 
tion appears  in  the  statutes,     i  Rev.  Stats.  (1909),  §  2963. 

®^  Sec.  9.    See  n.  66. 

^  Woodruff  V.  Scaife,  83  Ala.  152,  154,  3  So.  311  (1887);    Standard  Wagon  Co. 


78o  HARVARD  LAW  REVIEW 

It  is  submitted  that  a  narrower  rule  imposes  an  undue  burden  on 
the  third  person  to  learn  the  habits  of  the  particular  firm,  and  be- 
cause this  Act  is  susceptible  of  a  narrow  interpretation  the  lan- 
guage of  the  English  Act,  ''any  act  for  the  carrying  on  in  the 
usual  way  business  of  the  kind  carried  on  by  the  firm,"  should 
be  substituted. 

Sec.  i6  ^^  is  believed  by  the  draftsman  to  overrule  Thayer  v. 
Humphrey.^^  In  that  case  there  was  a  holding  out  of  A  as  part- 
ner of  B,  but  no  real  partnership.  The  court  held  that  creditors 
of  the  ostensible  firm  were  entitled  to  priority  in  distribution  of 
the  insolvent  estate  of  B,  the  real  sole  proprietor  of  the  business. 
This  result  was  based  on  the  ground  of  estoppel,  and  on  the  author- 
ity of  In  re  Rowland^^  and  Ex  parte  Hayman}^^  But,  as  clearly 
shown  by  the  opinion  in  the  latter  case,  both  these  cases  rest  on 
the  statutory  doctrine  of  reputed  ownership,^°^  which  does  not 

V.  Few  &  Co.,  119  Ga.  293,  295,  46  S.  E.  109  (1903);  Smith  v.  Collins,  115  Mass.  388, 
399  (1874);  Buckley  v.  Wood  &  Co.,  4  Pa.  Sup.  Ct.  391  (1897);  Irwin  v.  Villiar, 
iioU.  S.  499»  505  (1883). 

^^  Sec.  16.  (Partner  by  Estoppel.)  (i)  When  a  person,  by  words  spoken  or  written 
or  by  conduct,  represents  himself,  or  consents  to  another  representing  him  to  any 
one,  as  a  partner  in  an  existing  partnership  or  with  one  or  more  persons  not  actual 
partners,  he  is  liable  to  any  such  person  to  whom  such  representation  has  been  made, 
who  has,  on  the  faith  of  such  representation,  given  credit  to  the  actual  or  apparent 
partnership,  and  if  he  has  made  such  representation  or  consented  to  its  being  made  in 
a  public  manner  he  is  liable  to  such  person,  whether  the  representation  has  or  has  not 
been  made  or  conmaunicated  to  such  person  so  giving  credit  by  or  with  the  knowl- 
edge of  the  apparent  partner  making  the  representation  or  consenting  to  its  being 
made. 

{a)  When  a  partnership  liability  results,  he  is  liable  as  though  he  were  an  actual 
member  of  the  partnership. 

(6)  When  no  partnership  liability  results,  he  is  liable  jointly  with  the  other  persons, 
if  any,  so  consenting  to  the  contract  or  representation  as  to  incur  liability,  otherwise 
separately. 

(2)  When  a  person  has  been  thus  represented  to  be  a  partner  in  an  existing  part- 
nership, or  with  one'  or  more  persons  not  actual  partners,  he  is  an  agent  of  the  persons 
consenting  to  such  representation  to  bind  them  to  the  same  extent  and  in  the  same 
manner  as  though  he  were  a  partner  in  fact,  with  respect  to  persons  who  rely  upon  the 
representation.  Where  all  the  members  of  the  existing  partnership  consent  to  the 
representation,  a  partnership  act  or  obligation  results;  but  in  all  other  cases  it  is  the 
joint  act  or  obligation  of  the  person  acting  and  the  persons  consenting  to  the  repre- 
sentation. 

»8  91  Wis.  276,  64  N.  W.  1007  (189s). 

99  L.  R.  6  Ch.  App.  421  (1866). 
100  L.  R.  8  Ch.  Div.  II  (1878). 
i°i  English  Bankruptcy  Act  1883,  Sec.  44. 
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exist  in  this  country. ^^^  It  is  submitted  that,  while  Thayer  v. 
Humphrey  is  unsupportable  and  ought  to  be  overruled,  this  Act, 
in  declaring  the  liability  to  be  joint,  does  not  prevent  a  court  which 
takes  the  same  views  as  the  Wisconsin  court  of  the  effect  of  the 
law  of  estoppel,  from,  as  in  that  case,  distributing  the  insolvent 
estate  as  if  there  had  been  a  partnership.  The  law  of  estoppel 
still  applies  under  this  Act.^°^ 

Sec.  18  {h)  empowers  the  majority  to  decide  a  question  in  the 
ordinary  course  of  business  as  to  which  there  is  disagreement.^^ 
No  provision  is  made  for  cases  of  even  division,  as  where  there 
are  two  partners.    The  decisions  are  in  conflict  on  this  point.^^^ 

While  the  word  "lawful"  is  omitted  from  the  definition  of  part- 
nership,^^^  we  are  assured  by  the  draftsman  that  because  unlawful- 
ness is  a  cause  of  dissolution,^^^  a  partnership  for  a  wholly  unlawful 
purpose  "is  dissolved  the  moment  it  is  created." ^°^  While  the 
unlawfulness  of  the  agreement  of  partnership  may  well  make  it 
imenforceable  as  between  the  partners  by  any  legal  proceeding,  yet 
it  should  be  recognized  in  the  interests  of  innocent  third  persons 
that  a  partnership  has  in  fact  been  created,  and  such  third  persons 
should  have  the  usual  rights  against  the  members  of  the  partner- 
ship and  its  assets.^°^  Suppose  a  partnership  formed  for  an  entirely 
imlawful  business  and  one  partner  without  authority  from  his 
co-partner  orders  goods,  which  might  be  used  for  a  lawful  purpose, 

102  Harkness  v.  RusseU,  118  U.  S.  663,  669  (1886). 

^°3  Sec.  4.  (Rules  of  Construction.)  (2)  The  law  of  estoppel  shall  apply  under 
this  act. 

1°^  Sec.  18.  (Rules  Determining  Rights  and  Duties  of  Partners.)  Qi)  Any  difference 
arising  as  to  ordinary  matters  connected  with  the  partnership  business  may  be  de- 
cided by  a  majority  of  the  partners;  but  no  act  in  contravention  of  any  agreement 
between  the  partners  may  be  done  rightfully  without  the  consent  of  all  the  partners. 

1"^  That  the  act  may  be  done  although  the  third  person  knows  of  the  disagreement: 
Johnson  Clark  &  Co.  v.  Bemheim,  76  N.  C.  139  (1887);  Campbell  &  Jones  v.  Bowen 
&  Bird,  49  Ga.  417  (1873).  Contra,  Dawson  v.  Elrod,  105  Ky.  624,  49  S.  W.  465 
(1899);   Monroe  v.  Connor,  15  Me.  178  (1838). 

^^  Sec.  6.  (Partnership  Defined.)  (i)  A  partnership  is  an  association  of  two  or 
more  persons  to  carry  on  as  co-owners  a  business  for  profit. 

^°^  Sec.  31.  (Causes  of  Dissolution.)  Dissolution  is  caused:  (3)  By  any  event 
which  makes  it  imlawful  for  the  business  of  the  partnership  to  be  carried  on  or  for  the 
members  to  carry  it  on  in  partnership. 

i°8  The  Uniform  Partnership  Act,  with  explanatory  notes,  p.  16. 

1°^  A  corporation  formed  for  a  wholly  unlawful  purpose  may  make  valid  contracts 
with  innocent  third  persons.  Wald's  Pollock  on  Contracts,  3d  ed.  Williston 
490,  n.  5. 
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from  an  innocent  third  person.  Is  the  latter  without  remedy 
save  against  the  person  he  actually  dealt  with,  and  has  he  no 
priority  over  separate  creditors  in  joint  assets?  Such  would  seem 
to  be  the  unfortunate  result  if  the  attempted  partnership  is  as  a 
matter  of  law  never  in  existence.  The  root  of  the  difficulty  is  in 
the  conception  of  the  illegal  contract  as  a  nullity,  instead  of  as  an 
actual  contract  subject  to  a  personal  defense  as  between  the  parties 
to  it. 

Notice  of  dissolution  is  required  in  all  cases  except  where  the 
partnership  is  dissolved  because  it  has  become  unlawful  to  carry 
on  the  business.^^^  It  is  a  commendable  change  to  require  notice 
in  case  of  dissolution  by  death  or  bankruptcy  of  a  partner,  but 
why  not  require  it  in  case  of  dissolution  because  the  business  has 
become  unlawful?  No  provision  is  made  by  the  Act  for  such  a  case, 
and  so  the  matter  is  left  as  at  common  law.  It  seems  to  be  as- 
sumed that  at  common  law  notice  is  unnecessary  in  such  a  case, 
but  the  decisions  to  that  effect  are,  so  far  as  the  writer  has  been 
able  to  ascertain,  cases  of  dissolution  by  reason  of  war  between 
the  two  coimtries  wherein  members  of  the  firm  are  resident.^^^ 
One  may  well  be  bound  to  take  notice  of  so  public  an  event  as 
war,  but  it  seems  an  injustice  in  cases  where  the  third  person  does 
npt  know  of  the  foreign  residence  of  a  member  of  the  firm  with 
which  he  believes  himself  to  be  doing  business,  to  refuse  him  a 
remedy  against  all  members  of  the  firm  resident  in  his  own  coim- 
try  who  might  have  given  him  notice.  In  many  other  cases  of 
illegality  there  is  no  reason  for  presuming  notice.  Suppose  a 
partnership  is  formed  for  engaging  in  the  liquor  business  in  a 
city  where  such  a  business  is  Hcensed.    Later  the  city  votes  for 

^^°  Sec.  35.  (Power  of  Partner  to  Bind  Partnership  to  Third  Persons  after  Dis- 
solution.) (i)  If  the  partnership  is  not  dissolved  because  it  has  become  unlawful  to 
carry  on  the  business,  a  partner  cannot,  after  dissolution,  bind  the  partnership  to 
third  persons  by  any  act  which  is  not  necessary  to  wind  up  the  partnership  affairs  or 
to  complete  transactions  then  imfinished  unless, 

(a)  Such  third  person,  having  had  relations  with  the  partnership  by  which  a  credit 
was  extended  upon  the  faith  of  the  partnership,  has  had  no  knowledge  or  notice  of  the 
dissolution;  or 

(6)  Such  third  person,  not  having  had  business  relations  with  the  partnership  by 
which  a  credit  was  extended  to  the  partnership,  has  no  knowledge  or  notice  of  the 
dissolution,  and  the  fact  of  dissolution  has  not  been  advertised  in  a  newspaper  of 
general  circulation  of  the  place  (or  of  each  place  if  more  than  one)  at  which  the  part- 
nership business  was  regularly  carried  on. 

"^  Griswold  v.  Waddington,  16  John.  439  (1819);  30  Cyc.  655,  671. 
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"no-license"  and  the  liquor  business  becomes  unlawful.  One  mem- 
ber of  the  partnership,  without  the  knowledge  of  his  partner, 
undertakes  to  continue  the  business  unlawfully  and  orders  goods 
in  the  firm  name  of  a  third  person  in  a  distant  state  who  has  dealt 
with  the  firm  and  who  has  no  knowledge  of  the  fact  that  in  the 
city  where  the  business  is  carried  on  the  sale  of  liquor  has  been 
forbidden.  If  no  notice  of  dissolution  has  been  given  he  should 
be  allowed  to  hold  both  partners.  It  is  submitted  that  an  inno- 
cent third  person  should  be  entitled  to  notice  where  the  dissolu- 
tion is  due  to  illegality  as  much  as  in  any  other  case,  and  that  the 
quaHfication  "if  the  partnership  is  not  dissolved  because  it  has 
become  imlawful  to  carry  on  the  business"  should  be  stricken  out. 
In  an  indirect  way,  using  a  double  negative.  Sec.  35  ^^^  makes 
a  retired  partner  liable  on  a  contract  made  after  his  retirement 
with  a  third  person  who  has  never  had  any  previous  dealings 
with  the  partnership,  if  he  does  not  know  of  the  dissolution  and  if 
no  public  notice  has  been  given.  The  reason  for  such  a  nile  is 
that  the  third  person  should  be  allowed  to  assume  that  the  part- 
ner's connection  with  the  firm  and  liability  for  its  obligations 
continues  unless  he  has  some  notice  to  the  contrary.  It  is  an  es- 
toppel. If  the  third  person  has  never  been  informed  of  the  part- 
ner's connection  with  the  firm,  no  credit  is  extended  in  reliance 
upon  his  supposed  liability,  and  the  reason  for  holding  him  liable 
on  a  contract  to  which  he  is  not  a  party  disappears.  Accordingly 
it  is  generally  held  that  a  dormant  partner  need  not  give  notice 
of  retirement.^^^  Some  courts  refuse  to  treat  him  as  a  dormant 
partner  where  the  style  of  the  firm  name  is  such  as  to  suggest  other 
partners  than  those  whose  names  are  part  of  the  firm  name,  e,  g., 
"The  X  Company,"  or  "A,  B  &  Co."  There  is  a  conflict  of  au- 
thority on  this  point."^   But  the  cases  are  agreed  upon  the  proposi- 

^12  See  n.  no. 

^^  Park  V.  Wooten's  Ex'r,  35  Ala.  242  (1859)  (setnble);  Homaday  v.  Cowgill,  54 
Ind.  App.  631  (1913);  Nuisbaumer  v.  Becker,  85  III.  287  (1877);  Gorman  v.  Davis 
&  Gregory  Co.,  118  N.  C.  370,  24  S.  E,  770  (1896);  Kelley  v.  Hurlburt,  5  Cow.  (N.  Y.) 
534  (1826);  Baptist  Book  Concern  v.  Carswell,  46  S.  W.  858  (Tex.  Civ.  App.,  1898); 
Vaccaro  v.  Toof,  9  Heisk.  (Tenn.)  194  (1872);  Bigelow  v.  Elliot,  i  Cliff.  28  (1858) 
{semhle)\  In  re  Stoddard  Bros.  Lumber  Co.,  169  Fed.  190  (1909). 

114  That  notice  is  necessary:  Goddard  v.  Pratt,  16  Pick.  (Mass.)  412,  428  (1835); 
Elkinton  v.  Booth,  143  Mass.  479,  10  N.  E.  460  (1887);  Shamburg  v.  Ruggles,  83  Pa. 
148  (1876);  and  see  Magill  v.  Merrie  &  BuUin,  5  B.  Mon.  (Ky.)  168  (1844);  Edwards 
V.  McFell,  5  La.  Ann.  167  (1850);  Deford  v.  Reynolds,  36  Pa.  325  (i860).    Contra^ 
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tion  that  one  who  has  had  no  knowledge  of  the  existence  of  the 
firm  is  not  entitled  to  notice  in  any  form.^^^ 

Under  Sec.  35  it  appears  that  a  retired  partner  is  liable  on 
obligations  incurred  in  the  firm  name  after  dissolution  even  though 
the  third  person  never  heard  of  the  firm  while  he  was  a  member. 
It  is  submitted  that  this  change  of  the  law  is  imwarranted.  As 
no  note  is  made  of  it  in  the  annotations  on  this  section,  it  is  possibly- 
inadvertent.  The  section  ought  to  be  reconstructed  so  as  to  dis- 
pense with  some  of  the  confusing  negatives  and  affirmatively  to 
impose  liability  in  the  absence  of  knowledge  or  notice;  and  in 
the  case  of  third  persons  who  have  had  no  business  relations  with 
the  partnership  whereby  credit  was  extended  to  it  the  necessity 
for  notice  should  be  limited  to  such  third  persons  as  had  knowl- 
edge of  the  existence  of  the  partnership. 

Sec.  38  (i)  ^^^  confers  on  each  partner  certain  rights  as  to  the 
appHcation  of  partnership  property  after  a  dissolution.  It  should 
be  expressly  stated  that  such  rights  may  be  enforced  by  the  repre- 
sentative of  a  deceased  partner. 

According  to  the  English  Bankruptcy  Act,"^  our  Federal  Bank- 
ruptcy Act/^^  and  the  weight  of  authority  among  our  states/^^ 
partnership  creditors  cannot  share  in  the  insolvent  estate  of  a 
partner  until  his  separate  creditors  are  paid  in  full.  For  a  his- 
tory of  this  rule,  Re  Wilcox^^^  and  Robinson  v.  Security  Co}^^ 

Grosvenor  v.  Lloyd,  i  Met.  (Mass.)  19  (1840);  Homaday  v.  Cowgill,  54  Ind.  App. 
631,  loi  N.  E.  1030  (1913);  Warren  v.  Ball,  37  111.  76  (1865);  Kennedy  v.  Bohan- 
non,  II  B.  Mon.  (Ky.)  118,  120  (1850). 

116  Puritan  Trust  Co.  v.  Coffey,  180  Mass.  510,  62  N.  E.  970  (1902);  Swigert  v, 
Aspden,  52  Minn.  565,  54  N.  W.  738  (1893);  Dowzelot  v.  Rawlings,  58  Mo.  75  (1874); 
Bank  of  Monongahela  Valley  v.  Weston,  159  N.  Y.  201,  211,  54  N.  E.  40  (1899) 
(semble);  Cook  v.  Slate  Co.,  36  Oh.  St.  135  (i88o);  Benjamin  v.  Covert,  47  Wis.  375, 
385,  2  N.  W.  625  (1879)  (semble);  Pratt  v.  Page,  32  Vt.  13  (1859);  Ewart, 
Estoppel,  518. 

"6  Sec.  38.  (Rights  of  Partners  to  Application  of  Partnership  Property.)  (i) 
When  dissolution  is  caused  in  any  way,  except  in  contravention  of  the  partnership 
agreement,  each  partner,  as  against  his  co-partners  and  all  persons  claiming  through 
them  in  respect  of  their  interests  in  the  partnership,  unless  otherwise  agreed,  may 
have  the  partnership  property  appUed  to  discharge  its  liabilities,  and  the  surplus 
applied  to  pay  in  cash  the  net  amount  owing  to  the  respective  partners.  .  .  . 

117  English  Bankruptcy  Act  1883,  §  40  (3). 
"8  U.  S.  Bankruptcy  Act  1898,  §  5  f . 

"9  30  Cyc.  551. 

120  94  Fed.  84  (1899). 

"1  87  Conn.  268,  87  Atl.  879  (1913). 
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may  be  consulted.  It  is  illogical  under  any  theory  of  partnership, 
is  contrary  to  the  practice  in  civil  law  countries/^^  and  as  was  said 
from  the  first  by  English  courts,  has  nothing  to  support  it  but 
precedent.^^^  Some  of  our  states  have  a  contrary  rule  at  common 
law.^2^  Others  have,  by  statutes  making  jomt  obligations  joint 
and  several,  overturned  the  conventional  rule,  at  least  so  far  as 
estates  of  deceased  partners  are  concerned. ^^^  It  is  to  be  hoped 
that  eventually  in  all  our  courts  of  insolvency  the  liability  of 
the  partner  to  contribute  to  the  payment  of  partnership  liabiH- 
ties,  correctly  described  by  this  Act  as  a  partnership  asset,^^^  will 
be  treated  as  on  a  parity  with  his  other  liabilities  for  purpose  of 
distribution  of  his  insolvent  estate.  Meanwhile  it  is  not  to  be 
expected  that  a  state  such  as  Connecticut,  whose  highest  court 
has  so  recently  after  the  fullest  consideration  deHberately  departed 
from  the  conventional  rule,  will  return  thereto  in  order  to  secure 
uniformity. 

The  Act  substantially  adopts  the  conventional  rule  ^^^  and  pro- 
vides for  payment  of  claims  against  the  separate  estate  in  the 

122  Brannan,  "The  Separate  Estates  of  Non-bankrupt  Partners,"  20  Harv.  L.  Rev. 
588,  592. 

^  Ex  parte  Clay,  6  Ves.  813  (1802);  Dutton  v.  Morrison,  17  Yes.  193  (1810). 

124  Robinson  v.  Security  Co.,  87  Conn.  268,  87  Atl.  879  (1913);  Barton  Nat.  Bank 
V.  Atkins,  72  Vt.  33,  45,  47  Atl.  176  (1900);  Hutzler  v.  Phillips,  26  S.  C.  136,  i  S.  E. 
502  (1887);  Webb  V.  Gregory,  49  Tex.  Civ.  App.  282,  108  S.  W.  478  (1908).  This 
result  is  reached  by  statute  in  Louisiana.  Flower  v.  Creditors,  3  La.  Ann.  189  (1848). 
In  Kjentucky  separate  creditors  share  the  separate  assets  until  their  rate  of  dividend 
equals  that  received  by  partnership  creditors  from  partnership  assets;  thereafter 
both  classes  of  creditors  share  pari  passu.  Southern  Bank  of  Kentucky  v.  Keiser, 
2  Duval,  169  (1865);  Hill  V.  Comwell,  95  Ky.  512,  26  S.  W.  540  (1894).  This  rule 
is  adopted  by  statute  in  Georgia.  Johnson  v.  (k)rdon,  102  Ga.  350,  30  S.  E.  507 
(1897). 

^  McLain  &  Blodgett  v.  Carson's  Adm'r,  4  Ark.  164  (1842);  Ashby's  Adm'r  v. 
Porter,  26  Gratt,  (Va.)  455  (1875);  Freeport  Stone  Co.  v.  Carey's  Adm'r,  42  W.  Va. 
276,  26  S.  E.  183  (1896).  Similar  statutes  have  been  construed  as  not  changing 
the  rule  of  distribution.  Smith  v.  Mallory's  Ex'r,  24  Ala.  628  (1854);  Hundley  v. 
Farris'  Adm'r,  103  Mo.  78,  15  S.  W.  312  (1890);  Irby  v.  Graham,  45  Miss,  425 
(1872);  Williams  Adm'r  v.  Bradley,  7  Oh.  Cir.  Ct.  227  (1892). 

126  Sec.  40.  (Rules  for  Distribution.)  (a)  The  assets  of  the  partnership  are:  I. 
The  partnership  property,  II.  The  contributions  of  the  partners  necessary  for  the 
payment  of  all  the  liabilities  specified  in  clause  {h)  of  this  paragraph. 

127  Sec.  40.  {i)  Where  a  partner  has  become  bankrupt  or  his  estate.is  insolvent  the 
claims  against  his  separate  property  shall  rank  in  the  following  order: 

I.  Those  owing  to  separate  creditors. 

II.  Those  owing  to  partnership  creditors. 

III.  Those  owing  to  partners  by  way  of  contribution. 
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following  order:  (a)  those  owing  to  separate  creditors;  (b)  those 
owing  to  partnership  creditors;  (c)  those  owing  to  partners  by  way 
of  contribution.  This  however  introduces  several  changes  into 
the  law  as  it  is  estabHshed  by  the  weight  of  authority,  (i)  A  part- 
ner who  has  paid  the  partnership  debts  can  at  present  prove  for 
contribution  against  the  insolvent  partner's  estate  and  share 
pari  passu  with  his  other  separate  creditors.^^^  Under  this  Act 
he  would  apparently  be  postponed  until  all  other  separate  credi- 
tors had  been  paid.  (2)  At  present  a  partner  is  not  allowed  to 
prove  against  the  insolvent  estate  of  his  co-partner  for  a  claim 
unconnected  with  the  partnership  and  receive  any  dividend  until 
all  firm  creditors  have  been  paid,  on  the  ground  that  otherwise 
he  would  be  competing  with  his  own  creditors,  i.  e.,  the  impaid 
partnership  creditors.^^^  But  he  is  allowed  to  take  as  a  separate 
creditor  where  it  would  not  injure  the  partnership  creditors.^^^ 
Under  this  Act  a  partner  may  apparently  share  with  the  other 
separate  creditors  of  his  insolvent  co-partner  in  any  case  except 
when  his  claim  is  one  for  contribution.  (3)  At  present,  where  there 
is  no  partnership  estate  and  no  living  solvent  partner,  the  part- 
nership creditors  are  allowed  in  the  majority  of  the  states  to 
share  pari  passu  with  the  separate  creditors  in  the  separate  estate.^^^ 
As  no  provision  is  made  for  such  exceptional  case  by  this  Act,  it 
would  probably  be  construed  as  excluding  such  exception.  The 
Bankruptcy  Act  of  1898  has  been  thus  construed.^^^ 

Sec.  43  ^^^  provides  that  the  right  to  an  account  accrues  at  the 

"®  Olleman  v.  Reagan's  Adm'r,  28  Ind.  109  (1867);  Buseby  v.  Chenault,  13  B. 
Mon.  554  (1852);  Payne  v.  Matthews,  6  Paige  (N.  Y.)  19  (1876);  Amsinck  v.  Bean, 
22  Wall.  (U.  S.)  395,  403  (1874);  In  re  Dell,  5  Sawy.  344  (1878);  Matter  of  Hirth,  26 
Amer.  Bank.  Rep.  666  (191 1).  Contra,  Kirby  v.  Carpenter,  7  Barb.  (N.  Y.)  373 
(1849). 

129  Ex  parte  Ellis,  2  Gl.  &  J.  312  (1827);  Ex  parte  Maude,  L.  R.  2  Ch.  App.  550 
(1867);  Estate  of  Bennett,  13  Phila.  331  (1880). 

1'°  No  possible  surplus  for  firm  creditors  in  insolvent  debtor  partner's  estate.  Ex 
parte  Topping,  4  DeG.  J.  &  S.  551  (1865).  Insolvent  creditor  partner's  estate  sufficient 
to  pay  his  separate  debts,  so  that  whatever  additional  came  to  his  estate  would  enure 
.solely  for  benefit  of  partnership  creditors.     In  re  Head,  [1894]  i  Q.  B.  638. 

131  Ames,  Cases  on  Partnership,  343,  n.  2.   30  Cyc.  552. 

132  i?e  Wilcox,  94  Fed.  84  (1899);  Re  Henderson,  142  Fed.  588  (1906),  aff'd  149 
Fed.  975  (1906);  Re  Janes,  133  Fed.  912  (1904),  certiorari  refused  sttb  nam.  MacNabb 
V.  Bank  of  Le  Roy,  198  U.  S.  583  (1904).  Contra,  Re  Green,  116  Fed.  118  (1902); 
Re  Conrader,  121  Fed.  801  (1902);  In  re  Gray,  208  Fed.  959  (1913). 

133  Sec.  43.   (Accrual  of  Actions.)    The  right  to  an  account  of  his  interest  shall 
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date  of  dissolution  in  the  absence  of  any  agreement  to  the  contrary. 
Under  this  section  the  ordinary  orderly  course  of  winding  up  by 
the  Hquidating  partner  might  be  disturbed  at  any  time  by  an 
action  brought  by  the  retired  partner  or  the  representative  of  a 
deceased  partner  without  showing  any  facts  other  than  a  dissolu- 
tion and  the  absence  as  yet  of  an  accounting.  The  hquidating 
partner  should  be  treated  as  a  fiduciary,  and  if  he  has  neglected 
or  refused  to  perform  his  duty  or  acted  in  any  other  way  adversely 
to  the  rights  of  those  to  whom  it  is  his  duty  to  account,  an  action 
should  lie  against  him  as  against  a  trustee  under  similar  circum- 
stances. He  should  not  be  subject  to  interference  by  the  courts 
while  in  no  way  neglecting  his  duty.^^^  If  a  court  grants  an  account- 
ing it  must  in  due  course  make  a  decree,  holding  the  partner 
who  as  a  result  of  the  accounting  proves  to  be  a  debtor  to  his  co- 
partner orco-partners  liable  in  a  certain  amount,  although  some 
assets  of  the  partnership  cannot  immediately  be  exactly  ap- 
praised, and  as  to  any  of  the  assets  the  amount  of  the  appraise- 
ments may  not  be  realized.  Moreover,  if  the  action  accrues 
at  once,  the  Statute  of  Limitations  begins  to  run,  and  if  assets 
are  received  by  a  partner  at  a  time  subsequent  to  the  dissolution 
by  a  period  longer  than  the  statutory  period,  there  is  no  enforce- 
able obHgation  to  account  for  them.  There  is  at  present  consid- 
erable conflict  on  this  point,  but  Professor  Burdick  has  said, 
**This  holding  is  correct  in  principle,  that  the  statute  does  not  begin 
to  nm  until  the  partnership  affairs  have  been  settled  and  a  balance 
struck."  135 

The  surviving  partner  should  be  treated  not  as  a  debtor,  but  as 
a  fiduciary,  and  this  view  seems  to  be  embodied  in  the  sections 
declaring  him  to  be  a  fiduciary  as  to  benefits  received  without 

accrue  to  any  partner,  or  his  legal  representative,  as  against  the  winding  up  partners 
or  the  surviving  partners  or  the  person  or  partnership  continuing  the  business,  at  the 
date  of  dissolution,  in  the  absence  of  any  agreement  to  the  contrary. 

^^  It  has  been  held  that  the  right  of  action  does  not  as  a  matter  of  law  accrue  on 
dissolution.  McPherson  v.  Swift,  22  S.  D.  165,  116  N.  W.  76  (1908);  Riddle  v.  White- 
hill,  135  U.  S.  621  (1889);  but  only  after  a  reasonable  time  has  elapsed,  Gilmore  v. 
Ham,  142  N.  Y.  I,  36  N.  E.  826  (1894);  Gray  v.  Green,  142  N.  Y.  316,  37  N.  E. 
124  (1894);  or  an  account  is  stated,  Matthews  v.  Adams,  84  Md.  143,  35  Atl.  60 
(1896);  or  an  adverse  claim  has  been  made  by  the  partner  in  possession,  Thomas 
V.  Hurst,  73  Fed.  372  (1896). 

"^  30  Cyc.  720.  Cases  showing  different  rules  on  this  point  are  collected  in  30  Cyc. 
719,  721. 
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consent  of  co-partners/^^  and  denying  his  right  to  possess  partner- 
ship property  except  for  partnership  purposes.^^^  Moreover,  the 
representative  of  the  deceased  partner  or  a  retired  partner  can 
elect  to  claim  the  profits  attributable  to  the  continued  use  of  his 
share,  instead  of  its  value  at  the  date  of  dissolution.^^^  These  pro- 
visions seem  inconsistent  with  the  section  under  consideration. 
In  a  comment  on  the  corresponding  section  in  a  previous  draft,^^^ 
the  learned  draftsman  said,  ^'The  Enghsh  Act  makes  the  debt 
due  at  the  time  of  dissolution.  The  provision  here  drawn  is  based 
on  the  principle  that  when  one  person  manages  property  for  an- 
other nothing  is  due  until  an  accoimt  is  stated."  Sec.  43  of  the 
Act  now  recommended  by  the  Conference  is  obviously  drawn  on 
a  different  principle,  but  the  draftsman  does  not  in  his  explanatory 
notes  give  any  reason  for  the  change  or  make  any  comment 
whatever  on  this  section.  It  is  submitted  that  the  provision  of 
the  previous  draft  should  be  substituted  for  Sec.  43. 

This  article  has  been  devoted  primarily  to  a  consideration  of 
what  are  in  the  opinion  of  the  writer  important  defects  in  the 
proposed  Act.  The  Act  contains,  nevertheless,  many  commendable 
features,  which  cannot  because  of  lack  of  space  be  enumerated. 

i3«  Sec.  21.  (Partner  Accountable  as  a  Fiduciary.)  (i)  Every  partner  must  ac- 
count to  the  partnership  for  any  benefit,  and  hold  as  trustee  for  it  any  profits  derived 
by  him  without  the  consent  of  the  other  partners  from  any  transaction  connected  with 
the  formation,  conduct,  or  liquidation  of  the  partnership  or  from  any  use  by  him  of  its 
property. 

137  Sec.  25  (2)  id).    See  n.  73. 

138  Sec.  42.  (Rights  of  Retiring  or  Estate  of  Deceased  Partner  when  the  Business 
is  Continued.)  When  any  partner  retires  or  dies,  and  the  business  is  continued  imder 
any  of  the  conditions  set  forth  in  §  41  (i,  2,  3,  5,  6),  or  §  38  {2b),  without  any  set- 
tlement of  accounts  as  between  him  or  his  estate  and  the  person  or  partnership  con- 
tinuing the  business,  unless  otherwise  agreed,  he  or  his  legal  representative  as  against 
such  persons  or  partnership  may  have  the  value  of  his  interest  at  the  date  of  dissolu- 
tion ascertained,  and  shall  receive  as  an  ordinary  creditor  an  amount  equal  to  the 
value  of  his  interest  in  the  dissolved  partnership  with  interest,  or,  at  his  option  or  at 
the  option  of  his  legal  representative,  in  lieu  of  interest,  the  profits  attributable  to 
the  use  of  his  right  in  the  property  of  the  dissolved  partnership;  provided  that  the 
creditors  of  the  dissolved  partnership  as  against  the  separate  creditors,  or  the  repre- 
sentative of  the  retired  or  deceased  partner,  shall  have  priority  on  any  claim  arising 
under  this  section,  as  provided  by  §  41  (8)  of  this  act. 

13^  Draft  D.  Sec.  50.  (Accrual  of  Actions.)  Subject  to  any  agreement  between 
the  partners  the  amount  due  from  the  liquidating  partner  or  the  surviving  partners 
or  the  person  or  partnership  continuing  the  business  to  the  other  partners  or  the 
representative  of  a  deceased  partner  in  respect  to  their  shares  in  the  partnership  is  a 
debt  due  at  the  time  an  account  is  stated  as  to  all  matters  covered  by  the  accoimt. 
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The  greater  part  of  the  provisions  whereby  the  law  is  changed 
or  conflicts  settled  are  mitigations  of  the  logical  consequences 
of  applying  the  aggregate  theory  on  which  the  draftsman  has 
ostensibly  proceeded,  such  as  the  quahfications  of  the  partner's 
right  in  specific  partnership  property /^°  which  would  necessarily 
be  itnpHed  without  express  formulation  if  the  entity  theory 
were  avowedly  adopted.  While  the  Act  contains  improvements 
in  the  law  of  many  states,  it  is  submitted  that  no  state  should  adopt 
it  without  eliminating  the  defects  which  have  been  indicated. 

Judson  A .  Crane, 
Cambridge,  Mass. 

"0  See  n.  73. 
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The  Present  Approach  to  Constitutional  Decisions  on  the 
Bill  of  Rights.  —  Constitutional  decisions  significantly  demonstrate 
that  "general  propositions  do  not  decide  concrete  cases."  But  the 
manner  of  approach  to  such  general  propositions,  the  rigidity  or  flexi- 
bility which  is  assumed  for  their  content,  do  decide  cases.  In  1907  a 
unanimous  Court  of  Appeals  in  New  York  declared  unconstitutional  a 
statute  prohibiting  night  work  for  women,  as  a  denial  to  women  of 
"equal  rights  with  men."  ^  Refusing  to  be  bound  by  its  earher  de- 
cisions the  same  court  has  now  sustained  the  second  attempt  of  the 
legislature  to  prohibit  night  work  by  women,  sustained  it  as  a  protective 
measure  of  the  state  to  safeguard  the  health  of  its  women  engaged  in 
industry,  and  therefore  as  a  measure  in  the  interest  of  the  "general 
welfare  of  the  people  of  the  state."  People  v.  Charles  Schweinler  Press, 
53  N.  Y.  L.  J.  81.  In  neither  opinion  is  there  any  dispute  as  to  general 
principles;  nay  more,  there  is  no  conflict  whatsoever  between  the  legal 
principles  appHed  by  the  two  cases.  But  the  application  of  the  same 
legal  principles  to  the  same  statute  ^  produces  a  complete  reversal  in  re- 
sult—  a  result  of  incalculable  importance  when  translated  into  terms 
of  wealth  and  welfare.  Evidently,  then,  we  are  in  the  presence  of  a 
change  of  temper  in  the  court,  involving  a  change  in  the  content  of 
famiUar  legal  principles,  a  change  in  judgment  screened  by  formal  prin- 

1  People  V.  Williams,  189  N.  Y.  131,  81  N.  E.  778,  20  Harv.  L.  Rev.  653. 
^  2  There  is  a  slight  difference  in  detail  between  the  two  statutes  which  the  Court, 
with  fine  candor,  dismissed  as  irrelevant  to  the  constitutional  issue. 
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ciples,  the  judgment,  that  is,  "as  to  the  relative  worth  and  importance 
of  competing  legislative  grounds,  often  an  inarticulate  and  unconscious 
judgment,  it  is  true,  and  yet  the  very  root  and  nerve  of  the  whole  pro- 
ceeding," ^ 

At  such  a  period  of  legislative  emphasis  in  the  law  as  the  present, 
with  reasonable  likelihood  of  extension  of  state  activity,  such  a  change  of 
attitude  on  the  part  of  the  highest  court  in  the  largest  industrial  state 
in  the  Union  would  in  itself  be  amply  significant  to  arouse  lawyers  to 
inquire  as  to  the  implications  of  such  a  decision.  When,  however,  the 
New  York  court  only  illustrates  a  nation-wide  phenomenon,  such  an 
inquiry,  and  a  professional  readjustment  to  its  results,  are  imperative. 
The  Schweinler  decision  involves,  it  is  submitted,  three  implications  of 
vital  moment  to  constitutional  adjudications,  once  they  become  part  of 
the  emotional  stock  as  well  as  the  intellectual  belief  of  the  profession. 

First:  Questions  as  to  the  constitutionality  of  modern  social  legis- 
lation are  substantially  questions  of  fact.  The  formulae  of  the  Bill  of 
Rights  do  not  furnish  yardsticks  by  which  the  validity  of  specific  statutes 
can  be  measured.  Concepts  like  "liberty"  and  "due  process"  are  too 
vague  in  themselves  to  solve  issues.  They  derive  meaning  only  if 
referred  to  adequate  human  facts.  The  legal  principles  cannot  be  applied 
in  vacuo.  In  the  famous  Ives  case  ^  a  great  body  of  industrial  and  social 
data  gathered  by  the  Wainright  Commission,  on  which  the  New  York 
legislature  acted  in  passing  the  workmen's  compensation  act,  was 
brushed  aside  as  irrelevant  to  "the  purely  legal  phases  of  the  contro- 
versy." In  the  Schweinler  case  the  same  court  considered  at  length  the 
data  as  to  the  relation  of  night  work  to  women's  health,  gathered  by  the 
Factory  Investigating  Committee,  upon  which  the  New  York  legisla- 
ture based  the  act  in  question.  Deference  to  this  data  was  the  very 
foundation  of  the  court's  decision  on  the  legal  question. 

Secondly,  and  closely  following  as  a  corollary,  inasmuch  as  facts  are 
dynamic,  constitutional  decisions  upon  which  they  must  be  based  can- 
not be  static.  Conditions  change,  legislation  deals  with  these  changed 
conditions,  and  so  must  the  courts.  A  book  like  Miss  Goldmark's 
"Fatigue  and  Efficiency"  completely  undermines  prevalent  assumptions 
as  to  facts  and,  thereby,  may  well  destroy  the  very  groundwork  of  prior 
judicial  decisions.  Therefore  the  doctrine  of  stare  decisis  has  no  legiti- 
mate application  to  constitutional  decisions  where  the  court  is  pre- 
sented with  a  new  body  of  knowledge,  largely  non-existing  at  the  time 
of  its  prior  decision.  This  was  precisely  the  situation  in  the  Schweinler 
case.  The  seven  years  that  elapsed  between  it  and  the  Williams  case 
developed  an  overwhelming  mass  of  authoritative  data,  and  it  is  by  the 
light  of  such  new  knowledge  that  the  justification  of  legislative  action 
must  be  determined.  Therefore  a  difference  in  attitude  or  result  of 
constitutional  decisions  very  frequently  reflects  only  a  corresponding 
development  in  the  technique,  or  the  new  material,  of  the  related  social 
sciences.    But  frequently  the  court  is  left  without  proper  aid  as  to  the 

'  This  profound  observation  Mr.  Justice  Holmes  has  often  given  expression  to  in 
his  writings  and  decisions:  see  10  Harv.  L.  Rev.  457,  466;  The  Common  Law,  35, 
36;  Vegelahn  v.  Guntner,  167  Mass.  92,  105-106;  Lochner  v.  New  York,  198  U.  S.  45, 
76. 

4  Ives  V.  South  Buffalo  R.  Co.,  201  N.  Y.  271,  94  N.  E.  431. 
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existing  facts  supporting  contested  legislation,  and  herein  we  touch 
most  intimately  the  responsibility  of  the  profession  and  especially  of 
legal  education.  These  issues  cannot  be  disposed  of  as  abstract  legal 
questions.  Law  must  be  related  to  the  other  social  sciences.  When  the 
New  York  Court  of  Appeals  refuses  to  follow  the  Williams  case,  because 
"of  failure  adequately  to  fortify  and  press  upon  our  attention  the  con- 
stitutionality of  the  former  law  as  a  health  and  police  measure,  and  to 
sustain  its  constitutionality  by  reference  to  proper  facts  and  circum- 
stances," it  draws  a  heavy  indictment  against  the  Bar.  Undoubtedly 
the  last  few  years  have  seen  progress.  In  fact  since  the  Muller  case,^  a 
new  method  of  presenting  constitutional  questions  to  courts  has  grad- 
ually made  its  way,  namely,  by  pressing  home  justification  for  a  given 
statute  by  an  authoritative  marshalling  of  facts  directed  to  the  specific 
subject  matter  and  the  specific  circumstances  of  particular  jurisdictions.^ 
Thirdly,  there  is  involved  a  changing  realization  of  the  proper  scope 
of  the  judiciary  in  the  distribution  of  governmental  powers.  Of  course 
lip  service  has  always  been  paid  to  the  fundamental  of  American  con- 
stitutional law,  that  the  wisdom  or  justice  of  legislative  policy  is  entirely 
outside  the  judicial  province.  But  the  rule  has  not  always  been  honored 
in  observance.  Its  application  necessarily  has  become  obscured  where 
issues  that  involve  conflicts  of  fact  —  such  as  the  regulation  of  hours 
and  conditions  of  employment  —  are  treated  as  detached  principles  of 
law.  But  the  matter  lies  deeper  than  that.  We  needed  to  be  reminded 
authoritatively  that  *'the  Fourteenth  Amendment  does  not  enact  Mr. 
Herbert  Spencer's  *  Social  Statics.'"  Here,  as  elsewhere,  the  emphasis 
makes  the  song.  In  the  Williams  case  there  is  clearly  discernible  a 
feeling  on  the  part  of  the  court  that  it  is  its  duty  to  serve  as  a  barrier 
against  the  current  tendency  of  coUectivist  legislation.'^  A  different  note 
is  struck  when  the  same  court  in  one  of  its  recent  decisions,^  of  which 
the  Schweinler  case  is  the  culmination,  quotes  approvingly  the  admoni- 
tion of  the  Supreme  Court,  "it  must  be  remembered  that  legislatures 
are  ultimate  guardians  of  the  liberty  and  welfare  of  the  people  in 
quite  as  great  a  degree  as  the  courts."  ^  The  admonition  is  profoundly 
important,  particularly  at  a  time  of  active  legislation.  It  is  an  admoni- 
tion that  was  sounded  long  ago  before  the  controversial  days  by  a  great 

^  Muller  V.  Oregon,  208  U.  S.  412. 

^  See  Briefs  in  Stettler  v.  O'Hara  (minimum  wage  case)  now  pending  before  the 
Suprenie  Court  of  the  United  States  on  appeal  from  Oregon  (139  Pac.  734).  An  ex- 
amination of  the  briefs  in  the  much  criticised  case  of  Coppage  v.  Kansas,  236  U.  S.  i, 
makes  one  wonder  whether  a  different  result  might  not  have  been  reached  if  the  Court 
had  had  before  it  the  mass  of  material  available,  at  this  stage  of  things,  to  demonstrate 
that  prohibiting  economic  coercion  against  trade  unions  is  a  measure  for  industrial 
peace,  a  means  of  securing  "the  equality  of  position  between  the  parties  in  which 
liberty  of  contract  begins." 

^  ^  "The  tendency  of  legislatures,  in  the  form  of  regulatory  measures,  to  interfere 
with  the  lawful  pursuits  of  citizens  is  becoming  a  marked  one  in  this  country,  and  it 
behooves  the  courts,  firmly  and  fearlessly,  to  interpose  the  barriers  of  their  judg- 
ments, when  invoked  to  protect  against  legislative  acts,  plainly,  transcending  the 
power  conferred  by  the  Constitution  upon  the  legislative  body."  People  v.  Williams, 
189  N.  Y.  131,  135. 

8  People  V.  Crane,  108  N.  E.  427,  28  Harv.  L.  Rev.  498,  628. 

8  Missouri,  K.  &  T.  R.  Co.  v.  May,  194  U.  S.  267,  270;  see  also  Oceanic  Naviga- 
tion Co.  V.  Stranahan,  214  U.  S.  320,  340;  Pacific  Telephone  Co.  v,  Oregon,  223  U.  S. 
118,  150. 
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teacher  of  constitutional  law,  with  the  vision  of  a  statesman,  James 
Bradley  Thayer,  to  the  end  that  responsibility  for  mischievous  or  in- 
adequate legislation  may  be  sharply  brought  home  where  it  belongs, 
—  to  the  legislature  and  to  the  people  themselves.^^ 

Felix  Frankfurter. 


Due  Process  of  Law  in  the  Frank  Case.  —  Leo  Frank,  after  three 
unsuccessful  attempts  to  have  a  conviction  of  murder  set  aside  by  the 
Supreme  Court  of  Georgia  ^  and  a  fruitless  application  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  error ,^  petitioned  a  United  States 
District  Court  for  a  writ  of  habeas  corpus.  The  denial  of  this  petition 
without  a  hearing  on  the  facts  was  recently  upheld  by  a  majority  de- 
cision of  the  Supreme  Court;^  Frank  v.  Mangum,  35  Sup.  Ct.  582. 
While  the  dramatic  interest  of  this  cause  celebre  has  been  uppermost 
in  the  popular  mind,  the  intricate  legal  issues  of  the  latest  appeal  make 
it  noteworthy  for  the  profession.  The  appellant  sought  to  raise  the 
constitutional  question  necessary  for  federal  habeas  corpus  ^  by  con- 
tending that  he  had  been  deprived  of  due  process  of  law,  first  by  the 
reception  of  the  verdict  in  his  absence,  and  secondly  by  mob  domination 
of  the  jury. 

The  court  was  unanimous  that  the  first  position  could  not  be  main- 
tained. Due  process  of  law  does  not  forbid  a  state  statute  depriving 
criminals  of  indictment  and  trial  by  grand  and  petit  juries,  and  the  right 
to  appeal.^  As  presence  of  the  accused  at  all  stages  of  the  trial  is  not  an 
essential  of  due  process,^  it  is  submitted  that  a  statute  compelling  the 
accused  to  waive  his  absence  at  the  reception  of  the  verdict  unless 
timely  advantage  were  taken  of  it  should  be  upheld  as  a  reasonable  meas- 
ure to  prevent  dilatory  tactics  without  impairing  substantial  justice. 
In  the  principal  case  there  was  no  such  statute,  but  the  state  court  held 
that  under  the  local  practice  appellant's  failure  to  rely  upon  this  known 
ground  on  the  first  motion  for  a  new  trial  amounted  to  such  a  waiver.'' 
If  such  a  rule  had  in  fact  been  previously  established  by  the  courts,  a 
decision  in  conformity  therewith  would  be  no  more  objectionable  than  a 
statute.  The  appellant  contended,  however,  that  the  court's  decision 
was  an  erroneous  departure  from  the  established  state  law  ^  and  hence  a 
deprivation  of  due  process.  But  even  if  the  state  court's  decision,  which 
seems  well  supported,  overruled  previous  authorities,  the  Fourteenth 
Amendment  would  not  give  the  federal  courts  jurisdiction  to  disregard 

1°  See  Thayer,  Legal  Essays,  pp.  39,  41. 

1  Frank  v.  State,  141  Ga.  243,  80  S.  E.  1016,  27  Harv.  L.  Rev.  762;  Frank  v.  State, 
83  S.  E.  233  (Ga.)  ;  Frank  v.  State,  83  S.  E.  645  (Ga.). 

2  In  the  Matter  of  Frank,  Petitioner,  235  U.  S.  694  (without  opinion). 

'  Holmes,  J.,  and  Hughes,  J.,  dissenting.  For  a  more  detailed  statement  of  the 
case,  see  Recent  Cases,  p.  810. 

4  U.  S.  R.  S.  753. 

8  Hurtado  v.  CaHfornia,  no  U.  S.  516;  Maxwell  v.  Dow,  176  U.  S.  581;  Andrews 
V.  Swartz,  156  U.  S.  272. 

8  Howard  v.  Kentucky,  200  U.  S.  164, 

7  Cawthon  v.  State,  119  Ga.  395,  46  S.  E.  897;  Leathers  v.  Leathers,  138  Ga.  740, 
76  S.  E.  44. 

8  Citing  Nolan  v.  State,  53  Ga.  137;  s.  c.  55  Ga.  521. 
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this  erroneous  ruling  unless  a  statute  embodying  the  new  rule  laid  down 
would  be  itself  unconstitutional.^  The  appellant's  further  contention 
that  an  alteration  in  the  course  of  decisions  would  be  an  ex  post  facto 
law  is  clearly  untenable,  for  this  clause  applies  only  to  legislation.^^ 

But  the  second  point  gave  the  court  more  trouble.  The  majority  ap- 
parently conceded  that  conviction  by  a  jury  dominated  by  a  mob,  even 
in  a  court  of  competent  jurisdiction  by  the  law  of  its  creation,  would  not 
be  due  process.  If  such  a  conviction  is  upheld  by  a  state  court  of  appeal 
it  is  more  than  an  erroneous  departure  from  the  requirements  of  the  state 
law.  A  statute  to  legalize  lynch  law  would  be  unhesitatingly  struck  down. 
A  single  decision  upholding  it  is  equally  obnoxious  to  the  Fourteenth 
Amendment,  which  is  not,  like  the  ex  post  facto  clause,  restricted  in  its 
application  to  legislation  alone. ^^  Although  this  might  at  first  seem  clearer 
in  the  case  of  habitual  departure  from  a  valid  statute,^^  the  Amendment 
was  designed  to  protect  the  individual,^^  and  the  invidious  discrimination 
of  the  state  agency  against  a  single  victim  falls  within  the  additional  pro- 
hibition against  denying  to  any  person  the  equal  protection  of  the  laws. 
This  view  may  lead  to  a  potential  federal  question  in  every  state  case. 
But  many  determinants  of  the  line  which  divides  mere  errors  from  con- 
stitutional infringements  are  furnished  by  the  cases  settling  what  statu- 
tory modifications  of  procedure  are  invalid.  And  the  practical  difficulty 
cannot  prevent  intervention  by  the  federal  courts  where  due  process  is 
denied. 

Manifestly,  where  such  a  question  is  raised,  the  Supreme  Court  must 
have  the  right  on  writ  of  error  to  go  behind  the  state  court's  finding  of 
facts  and  independently  examine  the  record.  Otherwise  a  state  court 
could  deprive  the  Supreme  Court  of  jurisdiction  by  an  erroneous  finding 
that  alleged  facts  did  not  sufficiently  establish  mob  domination  of  a 
jury.^^  At  a  hearing  to  determine  whether  habeas  corpus  shall  issue,  the 
federal  court  in  addition  is  authorized  by  statute  to  investigate  all  facts, 
even  extraneous  to  the  record,  bearing  upon  the  petitioner's  alleged  un- 
constitutional detention.^^  As  this  was  conceded  by  the  majority  in  the 
principal  case,  the  discussion  narrowed  down  to  the  question  whether 
the  petition  showed  upon  its  face  that  the  appellant  was  not  entitled  to 
a  hearing.  The  federal  courts  are  properly  cautious  in  exercising  the 
delicate  jurisdiction  by  which  a  state  is  deprived  of  its  custody  over  a 
convicted  criminal.    No  hearing  will  be  granted  where  the  state  courts 

'  Central  Land  Co.  v.  Laidley,  159  U.  S.  103;  In  re  Converse,  137  U.  S.  624;  Storti 
V.  Massachusetts,  183  U.  S.  138;  but  see  for  an  able  argument  contra,  "The  Supreme 
Court  of  the  United  States  and  the  Enforcement  of  State  Law  by  State  Courts,"  by 
Professor  Henry  Schofield,  3  III.  L.  Rev.  195;  cf.  Willoughby,  The  Constitution, 
§472. 

^°  Ross  V.  Oregon,  227  U.  S.  150. 

"  Ex  parte  Virginia,  100  U.  S.  339;  Scott  v.  McNeal,  154  U.  S.  34.  See  Judge 
Swayze  in  26  Harv.  L.  Rev.  i,  2. 

"  Yick  Wo  V.  Hopkins,  118  U.  S.  356;  see  Willoughby,  The  Constitutign,  §  759. 

"  The  single  victim  of  a  court  decision  which  violated  the  Fourteenth  Amendment 
was  protected  in  Chicago,  B.  &  Q.  R.  v.  Chicago,  166  U.  S.  226;  Scott  v.  McNeal, 
supra. 

^*  Cf.  the  right  of  the  Supreme  Court  to  go  behind  the  state  court's  findings  in  cases 
under  the  contract  clause,  to  ascertain  whether  a  vaUd  contract  existed.  JeflFerson 
Branch  Bank  v.  Skelly,  i  Black  (U.  S.)  436;  McCullough  v.  Virginia,  172  U.  S.  102. 

15  R.  S.  754-761. 
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have  not  finally  disposed  of  the  case,^*  and  even  then  the  petitioner  may 
be  left  to  his  writ  of  error  to  the  United  States  Supreme  Court.^^  In  the 
principal  case,  the  petitioner  relied  upon  a  bald  reassertion  of  the  same 
facts  which,  as  the  petition  showed,  had  been  twice  found  untrue  by  the 
Supreme  Court  of  Georgia.  While,  as  has  been  seen,  this  conclusion  is  by 
no  means  binding,  the  majority  may  well  be  justified  in  refusing  a  hear- 
ing without  the  allegation  of  some  additional  facts  or  reasons  why  the 
state  court's  findings  should  be  treated  with  such  scant  respect.  The 
court  may  reasonably  assume  that  the  petitioner's  case  has  been  put  in 
its  strongest  aspect  on  the  petition.  Any  other  rule  of  pleading  would 
make  the  writ  of  habeas  corpus  peculiarly  efl&cient  as  a  weapon  to  prolong 
trials  and  postpone  punishments.^^ 


The  Maxim:  No  Presumption  upon  a  Presumption.  —  Authorities 
on  the  law  of  evidence  generally  agree  with  the  remark  of  a  recent  text- 
writer  that  the  term  "presumption"  is,  in  the  law,  "entirely  superfluous" 
and  "principally  used,  at  the  present  time,  on  account  of  its  convenient 
obscurity."  ^  This  censure  appHes  both  to  what  are  called  "presump- 
tions of  law"  and  what  are  called  "presumptions  of  fact."  ^  The  former 
is  simply  a  cloak  to  cover  various  rules  of  substantive  law.^  For  in- 
stance, the  courts  really  created  a  rule  of  property  that  adverse  posses- 
sion for  twenty  years  bars  the  disseisee  when  they  said  that  a  lost 
grant  would  be  "presimied"  as  a  matter  of  law  after  that  period.  The 
latter  is  an  imposing  term  usually  signifying  that  the  jury  has  been  logical 
and  reasonable  in  drawing  certain  inferences  from  proven  facts.^  If 
there  be  obscurity  due  to  failure  to  analyze  and  see  in  just  what  sense 
the  word  is  used  when  used  singly,  it  is  doubly  delusive  when  encountered 
in  the  common  maxim,  "  there  shall  be  no  presumption  upon  a  presump- 
tion." This  doctrine,  though  capable  of  other  interpretations,  is  limited 
in  the  books  to  the  meaning  that  an  inference,  sometimes  called  a  "pre- 
sumption of  fact,"  may  not  be  based  upon  another  inference,  but  must 

18  Baker  v.  Grice,  169  U.  S.  284;  In  re  Wood,  140  U.  S.  278.  Cf.  Gray,  J.,  in  Whitten 
V.  Toralinson,  160  U.  S.  231,  240,  "To  adopt  a  different  rule  would  unduly  interfere 
with  the  exercise  of  the  criminal  jurisdiction  of  the  several  states  and  with  the  per- 
formance by  this  court  of  its  proper  duties." 

17  See  Cook  v.  Hart,  146  U.  S.  183,  194;  Willoughby,  The  Constitution,  §  71. 

"  See  Church,  Habeas  Corpus,  149,  n.  3;  cf.  Guthrie,  Fourteenth  Amendment, 
177  ff. 

1  See  2  Chamberlayne,  Modern  Law  of  Evidence,  §  1026;  4  Wigmore,  Evi- 
dence, §  2491;  J.  B.  Thayer,  "Presumptions  and  the  Law  of  Evidence,"  3  Harv.  L. 
Rev.  141,  166. 

2  J.  B.  Thayer,  supra,  at  p.  166.  "In  deaUng  with  the  subject  of  evidence  it  is 
expedient  to  avoid  the  use  of  these  terms,  presumptions  of  law  and  presumptions  of 
fact,  for  they  do  not  help  the  discussion,  and  they  are  worse  than  useless,  from  their 
ambiguity." 

'  See  J.  B.  Thayer,  supra,  at  p.  148;  Best,  Evidence,  ii  ed.,  §  304.  "Presump- 
tions of  law  are  in  reality  rules  of  law  and  a  part  of  the  law  itself."  Doane  v.  Glenn, 
I  Colo.  495,  504. 

*  See  Best,  Evidence,  §  304;  Chamberlayne,  Evidence,  §  1027.  "A  presumption 
of  fact  is  an  inference  which  a  reasonable  man  would  draw  from  certain  facts  which 
have  been  proved  to  him.  Its  basis  is  in  logic;  its  source  is  in  probability."  Liver- 
pool, etc.  Ins.  Co.  v.  Southern  Pacific  Co.,  125  Cal.  434,  58  Pac.  55. 
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be  drawn  from  some  fact  "established  in  direct  evidence,  as  if  it  were 
the  very  fact  in  issue."  ^  The  rule  in  this  form  has  been  vigorously 
attacked  by  Dean  Wigmore;  ^  but  it  nevertheless  crops  up  with  fre- 
quent recurrence,  sometimes  with  unfortunate  results.^  Usually  the 
decisions  appear  correct  in  result;  some  may  be  explained  on  the  gen- 
eral ground  that  there  was  not  sufficient  evidence  to  support  a  verdict;^ 
in  others  the  primary  facts  upon  which  the  structure  of  the  jury's  reason- 
ing was  built  were  not  clearly  established;  ^  in  still  others,  the  inferences 
asked  were  unreasonable;  ^^  but  in  all  the  maxim  did  nothing  but  give 
a  confused  and  unsatisfactory  explanation  of  a  correct  result. 

A  recent  case  in  which  the  maxim  was  invoked  shows  its  usual  appli- 
cation. Atchison,  T.  df  S.  F,  Ry.  Co.  v.  De  Sedillo,  219  Fed.  686.  In 
this  case,  it  was  necessary,  in  order  to  charge  the  railroad  with  the  viola- 
tion of  a  duty  of  due  care,  to  prove  that  the  deceased  was  struck  at  a 
certain  crossing.  His  body  was  found  on  the  track  five  hundred  feet 
below  the  crossing.  A  foot  severed  from  the  body  was  found  caught  in  a 
frog  at  an  intermediate  point.  Footprints  were  found  at  the  crossing, 
and  two  marks,  such  as  might  have  been  made  by  a  body  dragged  along 
by  a  train,  extended  from  the  crossing  to  the  point  near  where  the  body 
was  found.  The  jury  was  asked  to  infer  that  the  footprints  were  those 
of  deceased,  and  from  this  and  the  marks  along  the  track  to  infer  that 
he  was  struck  at  the  crossing  and  dragged  along  to  the  point  where  his 
body  was  found.  A  verdict  for  the  plaintiff  was  set  aside  because 
founded  on  "  a  presumption  upon  a  presumption."  If  the  result  was  cor- 
rect, it  was  simply  on  the  ground  that  the  plaintiff's  case  was  too  weak 
and  conjectural  to  go  to  the  jury.  But  had  there  been  evidence  from 
which  the  jury  might  reasonably  have  inferred  that  the  footprints  at 
the  crossing  were  those  of  the  deceased,  it  would  seem  on  principle  that, 
coupling  that  inference  with  the  other  facts  of  the  case,  the  jury  might 
again  reasonably  have  inferred  that  the  deceased  was  struck  at  the  cross- 
ing, and  so  on  ad  infinitum. 

^  In  general,  it  is  only  where  the  court  feels  that  the  evidence  presented 
is  insufficient  to  support  a  verdict  that  it  bothers  to  forbid  inference 
upon  inference.  Manifestly,  in  any  case  of  circumstantial  evidence,  the 
ultimate  conclusion  from  the  facts  is  arrived  at  through  a  series  of  in- 
ferences.^i  Thus,  a  jury  may  infer  from  handwriting  peculiarities  that 
defendant  wrote  a  threatening  letter,  and  from  this  fact  infer  that  it  was 
he  who  murdered  deceased.  This  logical  process  occurs  every  day, 
under  the  very  noses  of  courts  which  proclaim  that  there  may  be  no  pre- 
sumption upon  a  presumption.    The  true  rule  is  that  if  the  primary 

^  Starkie,  Evidence,  pt.  i,  p.  80,  quoted  in  United  States  v.  Ross,  92  U.  S.  281, 
284;  2  Chamberlayne,  Evidence,  §  1029;  2  Wharton,  Evidence,  2  ed.,  §  1226. 

^  I  Wigmore,  Evidence,  §  41. 

'  Globe  Accident  Ins.  Co.  v.  Gerisch,  163  111.  625,  45  N.  E.  563. 

8  Douglass  V.  Mitchell,  35  Pa.  St.  440;  Shoeman  v.  Temple  Safety  Deposit  Vaults, 
189  111.  App.  316. 

^  Bycynski  v.  Illinois  Steel  Co.,  115  111.  App.  326. 

1°  Lamb  v.  Union  Ry.  Co.,  195  N.  Y.  260,  88  N.  E.  371;  Phila.  City  Pass.  Ry.  Co. 
V.  Henrice,  92  Pa.  St.  431;  Manning  v.  John  Hancock  Mut.  L.  Ins.  Co.,  100  U.  S.  693; 
Thayer  v.  Smoky  Hollow  Coal  Co.,  121  la.  121,  96  N.  W.  718;  United  States  v.  Ross. 
92  U.  S.  281. 

"  See  I  Wigmore,  Evidence,  §  41. 
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fact  is  sufficiently  established  to  be  the  basis  for  a  reasonable  inference, 
such  inference  may  be  drawn  and  used  in  connection  with  other  facts, 
or  even  alone,  as  the  foundation  for  a  fresh  inference.^^  If  each  inference 
is  reasonable,  the  verdict,  which  is  the  final  inference,  cannot  fail  to  be 
reasonable,  and  hence  unimpeachable.  This  sounder  rule  is  sometimes 
stated  as  an  exception  to  the  maxim  that  there  shall  be  no  presumption 
on  a  presumption;^^  but  it  is  apparent  that  the  exception,  rightly  under- 
stood, eats  up  the  rule.  Like  numerous  other  impressive  legal  phrases, 
which  serve  but  to  obscure,^^  the  maxim  may  profitably  be  discarded. 


Control  Retained  by  the  Incorporating  State  over  the  Obli- 
gations OF  A  Foreign  Corporation.  —  Two  conflicting  decisions, 
handed  down  within  a  few  months  of  each  other  on  precisely  the  same 
state  of  facts,  illustrate  the  perplexing  uncertainty  which  prevails  con- 
cerning the  extent  of  legislative  control  over  the  obligations  of  a  foreign 
corporation  retained  by  the  sovereign  of  its  domicile.  In  each  case  the 
plaintiff  joined,  in  New  York,  a  Canadian  mutual  benefit  insurance 
association.  By  the  authority  of  an  act  of  the  Canadian  Parliament, 
subsequently  adopted,  an  otherwise  unauthorized  assessment  was  levied 
on  the  members  of  the  association,  and  declared  a  lien  on  their  policies. 
In  a  suit  to  enjoin  the  enforcement  of  the  lien,  the  Supreme  Court  of 
New  York  held  it  invalid.  M' Clement  v.  Supreme  Court,  I.  O.  F.,  88 
Misc.  475.  On  the  same  facts,  in  an  action  on  the  policy,  a  federal  court, 
sitting  in  New  York,  reached  the  opposite  conclusion.  Stockwell  v. 
Supreme  Court,  I.  O.  F.,  216  Fed.  205  (Dist.  Ct.,  W.  D.,  N.  Y.). 

The  question  of  what  law  governs  the  obligation  and  the  discharge  of 
contracts  is  one  as  to  which  there  is  still  no  consensus  of  legal  opinion.^ 
A  discussion  of  this  problem  in  relation  to  the  principal  cases,  however, 
would  be  futile,  for  in  each  case,  the  place  of  making  was  identical 
with  the  place  of  performance.  Furthermore,  the  principle  invoked  by 
the  federal  court  operates  entirely  without  regard  to  the  law  that  would 
normally  govern  a  contract.  Following  the  case  of  Canada  Southern  Ry. 
Co.  V.  Gebhard,^  this  court  affirms  broadly  that  as  to  contracts  with  a 
foreign  corporation,  the  local  law  is  subject  in  all  respects  to  the  legisla- 
tive control  that  may  be  constitutionally  exercised  over  the  corporation 
at  its  domicile.  To  some  extent,  this  notion  is  a  familiar  one.  Thus  it 
is  elementary  that  the  creating  sovereign  can  put  an  end  to  the  existence 

12  See  Best,  Presumptions  of  Law  and  Fact,  p.  247,  "The  existence  of  the  prin- 
cipal or  any  intermediary  evidentiary  fact  may  be  inferred  from  another,  which  is 
only  the  probable  consequence  of  a  third." 

^3  Hinshaw  v.  State,  147  Ind.  334,  363,  47  N.  E.  157, 166.  "This  process  of  tallying 
and  confirming  each  circumstance  by  the  others  does  not  infringe  the  general  rule 
that  one  inference  cannot  be  based  on  another.  There  is  an  important  exception  to 
that  rule,  however.  A  fact  in  the  nature  of  an  inference  may  itself  be  taken  as  the 
basis  of  a  new  inference,  whether  intermediate  or  final,  provided  the  first  inference  has 
the  required  basis  of  a  proved  fact." 

1*  See  Judge  Smith,  "The  Use  of  Maxims  in  Jurisprudence,"  9  Harv.  L.  Rev.  13. 

^  For  a  statement  of  the  conflicting  views,  see  a  series  of  articles  by  Prof.  J.  H. 
Beale  in  23  Harv.  L.  Rev.  i,  79,  194,  260;  see  also,  Beale,  Summary  of  the  Con- 
flict OF  Laws,  §  97. 

2  109  U.  S.  527. 
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of  the  corporation  everywhere.^  Moreover,  if  the  right  has  been  re- 
served, it  may  appoint  a  successor  to  all  the  rights  of  action  belonging 
to  the  corporation.^  The  shareholder's  liability  for  the  debts  of  the 
corporation  is  likewise  governed  by  the  law  of  the  incorporating  state.^ 
Limitations  imposed  in  the  charter  hamper  the  corporation  wherever  it 
is  allowed  to  do  business.^  And,  finally,  it  was  established  by  the  Geb- 
hard  case  that  all  persons  dealing  with  a  foreign  corporation  are  bound 
by  subsequent  legislation  altering  the  powers  and  obligations  of  the  cor- 
poration, which  is  vahd  by  the  law  of  the  corporation's  domicile,  even 
though  such  legislation  would  be  unconstitutional  if  tested  by  the  law 
governing  the  contract.^  It  is  essential,  however,  that  such  statutory 
changes  be  constitutional  by  the  law  of  the  state  of  charter,  and  this 
requirement,  in  view  of  the  provisions  of  our  federal  and  state  constitu- 
tions, practically  limits  the  doctrine  to  corporations  created  outside  of 
the  United  States.^ 

To  determine  the  application  of  these  authorities  to  the  principal  cases, 
it  is  essential  to  inquire  into  the  precise  nature  of  the  assessment.  It  is 
clear  in  the  first  place  that  it  created  no  personal  obligation  which  the  as- 
sociation could  have  enforced  against  the  insured,^  and  it  is  therefore  un- 
necessary to  seek  consent  by  the  member  to  the  legislative  jurisdiction 
of  Canada.  But  the  assessment  did  purport  to  establish  a  lien  on  the 
policy  in  favor  of  the  association,  and  to  discharge  its  obligation  to  that 
extent.  In  so  far  as  the  holder  of  a  mutual  benefit  insurance  policy 
corresponds  to  a  stockholder  in  a  corporation,^^  his  position  with  respect 
to  assessments  of  this  kind  appears  to  depend  on  the  law  of  the  state  of 

3  Remington  v.  Samana  Bay  Co.,  140  Mass.  494,  5  N.  E.  292;  Marion  Phosphate 
Co.  V.  Perry,  74  Fed.  425;  Princess  of  Reuss  v.  Bos,  L.  R.  5  H.  L.  176.  See  also  Rust 
V.  United  Waterworks  Co.,  70  Fed.  129,  where  it  was  held  that  officers  of  the  corpora- 
tion enjoined  from  acting  for  the  corporation  by  the  courts  of  its  domicile  could  not 
act  abroad. 

4  Relfe  V.  Rundle,  103  U.  S.  222. 

6  Bemheimert;.  Converse,  206  U.  S.  516;  Howarth  v.  Lombard,  175  Mass.  570, 
56  N.  E.  888;  see  23  Harv.  L.  Rev.  37. 

6  Thus  it  is  well  settled  that  the  idtra  vires  nature  of  an  act  is  to  be  determined  by 
the  law  of  the  domicile;  Banque  Franco-Egyptienne  v.  Brown,  34  Fed.  162;  Southern 
Mut.  Aid  Ass'n  v.  Cobb,  60  Fla.  198,  53  So.  505;  Fidehty  Mut.  Life  Ass'n  v.  Fickhn, 
74  Md.  172,  21  Atl.  680;  Warner  v.  Delbridge  &  C.  Co.,  no  Mich.  590,  68  N.  W.  283. 
But  of  course  a  statute  of  the  state  of  charter  may  be  construed  to  be  inapplicable  to 
acts  done  outside  the  state.  Metropolitan  L.  Ins.  Co.  v.  Bradley,  98  Tex.  230,  82 
S.  W.  1031;  Grevenig  v.  Washington  L.  Ins.  Co.,  112  La.  879,  36  So.  790.  Cf.  Supreme 
Council  of  Royal  Arcanum  v.  Brashears,  89  Md.  624,  43  Atl.  866,  where  a  statute  of  the 
incorporating  sovereign  was  construed  to  apply  outside  the  state  in  order  to  secure 
uniform  treatment  of  all  members  of  the  association. 

^  This  rule  must  rest  on  the  ground  that  the  obUgations  of  foreign  corporations  are 
inherently  subject  to  the  law  of  the  state  of  their  creation.  It  seems  impossible  to  argue 
that  the  parties,  when  making  the  contract,  agreed  on  that  law  as  the  one  to  discharge  it. 

*  It  has  been  held  that  subsequent  statutes  passed  at  the  domicile,  which  would 
be  invahd  there  as  impairing  the  obligation  of  contracts,  will  not  be  recognized  else- 
where as  binding  those  who  have  contracted  with  the  corporation.  Provident  Sav. 
Life  Assur.  Soc.  v.  Bailey,  118  Ky.  36,  80  S.  W.  452;  Green  v.  Supreme  Council  of 
Royal  Arcanimi,  206  N.  Y.  591,  100  N.  E.  411. 

»  Lehman?;.  Clark,  174  111.  279,  51  N.  E.  222;  Gibson  :;.  McGrew,  154  Ind.  273,  56 
N.  E.  674. 

^°  Thus  it  is  often  loosely  said  that  the  holder  of  a  mutual  insurance  pohcy  is  both 
insurer  and  insured,  and  stands  in  the  position  of  a  stockholder  in  the  corporation. 
See  NiBLACK,  Benefit  Societies,  pp.  9,  471;  2  May,  Insurance,  4  ed.,  §§  548,  549- 
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charter  in  the  same  way  that  the  stockholder's  liability  for  assessments," 
or  to  have  liens  declared  on  his  stock  ^^  is  determined  by  valid  regulations 
of  the  incorporating  sovereign.  Entirely  apart  from  this,  however,  the 
assessment  may  be  considered  as  equivalent  to  a  partial  discharge  of  the 
policy.  The  situation  is  then  exactly  covered  by  the  authorities.  For 
anything  done  at  the  legal  home  of  the  corporation  under  the  authority 
of  its  constitutionally  enacted  laws  ''which  discharges  it  from  liability 
there,  discharges  it  from  liability  everywhere."  ^^  Even  if  resort  to  a 
new  corporate  power  to  insert  this  added  condition  precedent  to  liability 
be  thought  necessary,  the  situation  is  controlled  by  the  broad  language 
of  the  Gebhard  case,  although  that  decision  on  its  facts  may  be  limited 
to  the  discharge  of  obligations. 

The  only  avenue  of  escape  from  this  conclusion  is  the  one  taken  by  the 
New  York  case.  It  is,  of  course,  well  settled  that  local  policy  may  lead 
a  state  to  refuse  to  recognize  a  corporate  power  granted  by  a  foreign 
sovereign.^^  By  the  same  token,  in  view  of  the  rigorously  asserted  policy 
of  our  law  which  finds  expression  in  the  Contract  Clause,  it  is  said  that 
foreign  corporations  should  be  given  no  greater  opportunity  to  avoid 
their  obligations  by  the  aid  of  a  friendly  legislature  than  is  accorded  to 
corporations  created  within  the  state. ^^  But  on  the  whole,  it  seems  un- 
wise to  give  effect  to  such  an  uncertain  principle  for  the  sake  of  pro- 
tecting those  who  know  that  they  are  dealing  with  corporations  created 
by  sovereigns  outside  of  the  United  States,  and  should  realize  that  they 
are  at  the  mercy  of  the  sovereigns  with  whose  creatures  they  deal. 


The  Fourteenth  Amendment  and  Through  Connecting  Carriage. 
—  At  common  law  through  connecting  carriage  of  carload  shipments  was 
beyond  the  scope  of  a  rail  carrier's  public  duty,  and  so  was  entirely 
dependent  on  unregulated  private  arrangement  between  connecting 
carriers.^  Perhaps  a  single  exception  existed  in  a  duty  to  accept  and  for- 
ward carload  shipments,  without  reloading,  when  tendered  at  a  point  of 

^^  See  supra,  n.  5.  No  case  has  been  found  in  which  subsequent  statutory  liability- 
was  sought  to  be  imposed  on  shareholders  by  a  sovereign  other  than  one  of  the  United 
States,  but  it  seems  that  in  the  absence  of  any  constitutional  prohibition  at  the  domicile 
against  impairing  the  obhgation  of  contracts,  such  a  statute  would  be  effective. 

^2  See  Hudson  River  Pulp  &  Paper  Co.  v.  Warner  &  Co.,  99  Fed.  187.  See  also 
Warner  v.  Delbridge  &  C.  Co.,  no  Mich.  590,  594,  68  N.  W.  283,  285. 

13  See  Canada  Southern  Ry.  v.  Gebhard,  supra,  p.  538. 

1^  Briscoe  v.  Southern  Kansas  Ry.  Co.,  40  Fed.  273. 

15  See  dissenting  opinion  by  Harlan,  J.,  in  Canada  Southern  Ry.  Co.  v.  Gebhard, 
supra,  p.  540. 

1  A  carrier  was  bound  to  accept  goods  tendered  by  another  carrier  in  the  same 
manner  as  goods  tendered  by  a  private  person.  See  22  Harv.  L.  Rev.  566-570. 
But  it  was  under  no  obligation  to  make  any  different  arrangements  for  the  reception 
of  connecting  trafl&c.  Thus  it  need  not  establish  through  routes  or  rates.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  no  U.  S.  667.  A  fortiori,  it  would  seem, 
it  was  not  bound  to  permit  or  establish  physical  connections.  Kentucky  &  Indiana 
Bridge  Co.  v.  Louisville  &  Nashville  R.  Co.,  37  Fed.  567,  621.  So  it  could  establish 
through  routing  with  one  carrier  and  refuse  another  under  similar  circumstances, 
without  unlawful  discrimination.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R. 
Co.,  supra.  See  also  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
59  Fed.  400;  Oregon  Short  Line  &  U.  N.  Ry.  Co.  v.  Northern  Pacific  R.  Co., 
61  Fed.  158. 
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physical  connection.^  Even  this  convenience  was  dependent  on  the 
caprice  of  the  initial  carrier,  which  owed  no  dut^r  to  allow  its  cars  to 
move  off  its  own  lines.^  The  amelioration  of  this  intolerable  situation 
was  one  of  the  chief  purposes  of  the  large  body  (^.  state  and  national 
legislation  for  the  regulation  of  carriers,  either  directly  or  through  ad- 
ministrative boards.^  These  regulations,  aside  from  practical  difficulties 
of  formulation  and  enforcement,  bid  fair  to  be  successful,  but  they  have 
had,  from  time  to  time,  as  their  chief  obstacle  the  asserting  of  the  due 
process  clause  of  the  Constitution. 

But  in  spite  of  this  it  is  well  settled  that  valid  regulation  may  be  made, 
when  warranted  by  the  demands  of  commerce,  to  compel  the  construc- 
tion of  physical  connections,^  the  reception  of  exchange  traffic  cars  for 
main  line  transportation,^  and  reasonable  alteration  of  running  schedules 
in  the  interest  of  convenient  connecting  service.''  However,  a  decidedly 
conservative  view  was  taken  in  the  case  of  Louisville  6*  Nashville  R.  Co. 
v.  Central  Stock  Yards  Co.^  It  was  there  held  that  to  compel  one  rail 
carrier  to  surrender  loaded  cars  to  another  to  facilitate  the  delivery  of 
shipments  consigned  to  points  on  the  line  of  the  latter,  without  making 
express  provision  for  compensating  the  owner  for  the  use  of  the  cars  and 
for  safeguarding  him  against  their  loss  or  delayed  return  was  obnoxious 
to  the  due  process  clause.  Although  the  decision,  when  so  limited,  placed 
merely  a  formal  obstacle  in  the  way  of  such  regulation,  the  attitude  taken 
in  the  case  resulted  in  at  least  one  questionable  state  decision.^  It  is 
therefore  pleasing  to  note  a  recent  decision  of  the  Supreme  Court  reaching 
an  opposite  result  on  very  similar  facts.  Michigan  Central  Ry.  Co.  v. 
Michigan  Railroad  Commission,  236  U.  S.  615.^^ 

A  more  serious  stumbling-block  was  thrown  in  the  way  of  efficient  reg- 
ulation of  through  connecting  service  by  this  same  Central  Stock  Yards 
case  in  another  opinion,  perhaps  unnecessary  to  the  decision.  It  was 
intimated  that  a  terminal  operated  as  an  adjunct  to  main  hne  transporta- 
tion was  in  some  way  constitutionally  immune  from  any  regulation  re- 
quiring through  connecting  service  in  the  nature  of  terminal  switching;  ^^ 
or  as  elsewhere  expressed,  that  a  terminal  is  a  part  of  the  quasi-private 


2  See  Michigan  Central  R.  Co.  v.  Smithson,  45  Mich.  212,  221;  Chicago,  B.  &  Q. 
R.  Co.  V.  Curtis,  51  Neb.  442,  453,  71  N.  W.  42,  47.  But  see  Oregon,  etc.  Ry.  Co.  v. 
Northern  Pacific  R.  Co.,  51  Fed.  465,  472. 

8  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  v.  Morton,  61  Ind.  539. 

*  See  the  remarks  with  reference  to  the  Interstate  Commerce  Commission  in 
Missouri  &  lUinois  Coal  Co.  v.  Illinois  Central  R.  Co.,  22  I.  C.  C.  39,  46. 

^  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287. 

6  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Iowa,  233  U.  S.  334. 

^  Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corporation  Commission,  206 
U.  S.  I. 

8  212  U.  S.  132.    See  22  Harv.  L.  Rev.  449. 

,»  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State,  56  Tex.  Civ.  App.  353,  120  S.  W.  1028. 

^°  For  a  statement  of  the  case,  see  this  issue  of  the  Review,  p.  810.  The  case  was 
distinguished  on  the  ground  that  the  Michigan  court  had  held  that  the  statute,  under 
which  the  order  was  made,  impliedly  provided  for  compensation.  Michigan  Central 
R.  Co.  v.  Michigan  Railroad  Commission,  168  Mich.  230,  132  N.  W.  1068.  But  the 
same  circumstance  existed  in  the  former  case.  See  dissenting  opinion  of  Mr.  Justice 
McKenna,  212  U.  S.  132,  148;  and  Louisville  &  Nashville  Ry.  Co.  :;.  Central  Stock 
Yards  Co.,  30  Ky.  L.  Rep.  18,  35,  97  S.  W.  778,  790. 

"  212  U.  S.  132,  145. 
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property  of  a  carrier,  which  other  roads  are  bound  to  respect.^^  This 
rule  in  its  extreme  form  was  in  substance  repudiated  in  a  case  in  which, 
owing  to  the  large  area  of  the  terminal  system,  the  court  chose  to  regard 
switching  as  undistinguishable  from  main  line  transportation.^^  In  a 
very  recent  decision  the  case  was  again  distinguished.  Pennsylvania  Co. 
V.  United  States,  236  U.  S.  351.  On  the  ground  that  the  terminal  switch- 
ing required  had  to  do  only  with  non-competitive  traffic,  and  that  like 
service  was  being  rendered  for  other  roads  similarly  situated,  the  order 
compelling  it  was  upheld.^*  The  latter  feature  seems  unimportant, 
since  it  is  very  doubtful  whether  there  is  any  duty  of  equal  treatment  as 
to  those  whom  a  carrier  is  not  bound  to  serve,^^  unless  it  is  a  basis  for  find- 
ing a  public  profession  of  terminal  carriage  for  others.^^  Moreover,  public 
profession  by  a  carrier  of  a  related  service  is  not  essential  to  the  validity 
of  regulation  requiring  its  performance.  This  is  shown  by  the  usual  case 
of  enforced  through  carriage,  as  to  which  there  was  no  common-law 
duty.^^  Indeed,  it  seems  that  a  private  carrier  may  be  compelled  to 
undertake  public  carriage  if  public  interest  is  sufficient.^^  It  is  submitted 
that  the  distinction  taken  as  to  absence  of  competition  is  likewise  without 
basis.  It  seems  plainly  demonstrated  that  a  carrier  is  bound  in  certain 
cases  to  perform  connecting  service  over  its  terminal,  and  the  fact  that  the 
required  service  assists  a  competitor  as  to  the  subject  matter  of  compe- 
tition should  not  conclusively  determine  the  unreasonableness  of  the 
requirement.^^  A  public  carrier  has  no  right  to  object  to  regulation  on 
the  ground  that  it  diminishes  profits  unless  it  prevents  realization  of  a 
reasonable  income.^*'  It  appears  that  the  objection  to  switching  competi- 
tive traffic  amounts  to  no  more  than  that  it  causes  financial  loss,  and 
should  be  tested  by  the  same  standard.  Consequently  the  fact  might 
be  taken  into  consideration  in  determining  the  reasonableness  of  the 
service  and  the  compensation  necessary,  but  should  not  be  of  itself  con- 
clusive as  to  constitutional  invalidity. 
Although  some  shreds  of  the  Central  Stock  Yards  case  may  remain 

"  See  Pennsylvania  Co.  v.  United  States,  214  Fed.  445,  453  (dissenting  opinion). 

"  Grand  Trunk  Ry.  v.  Michigan  Railroad  Commission,  231  U.  S.  457. 

1^  A  statement  of  the  case  will  be  found  in  Recent  Cases,  p.  809.  The  case  is  also 
important  for  its  holding  that  such  service  does  not  amount  to  compelling  one  carrier 
to  submit  to  the  "use"  of  its  terminals  by  another  within  the  proviso  of  §  3  of  the 
Commerce  Act. 

16  See  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  and  Oregon  Short 
Line  &  U.  N.  Ry.  Co.  v.  Northern  Pacific  R.  Co.,  cited  supra,  n.  i. 

1^  A  carrier  engaged  exclusively  in  terminal  carriage  must  serve  all  railroads  on  equal 
terms.    St.  Louis,  S.  &  P.  R.  Co.  v.  Pekin  U.  R.  Co.,  26  I.  C.  C.  226. 

1^  See  n.  i,  supra. 

18  It  is  submitted  that  this  is  the  necessary  result  of  the  Pipe  Line  Cases,  234  U.  S. 
548.    See  28  Harv.  L.  Rev.  84. 

13  Compulsory  terminal  switching  of  competitive  traffic  was  upheld  in  Chicago,  I.  & 
L.  Ry.  V.  Railroad  Commission  of  Indiana,  175  Ind.  630,  95  N.  E.  364.  See  also  Nash- 
ville V.  Louisville  &  Nashville  R.  Co.,  I.  C.  C,  No.  6484  (Feb.  27,  1915).  Contra, 
Mississippi  Railroad  Commission  v.  Yazoo  &  M.  V.  R.  Co.,  100  Miss.  595, 56  So.  668.  The 
opinion  in  the  Jacobson  case  (supra,  n.  5)  indicated  that  the  fact  that  the  desired  con- 
nection would  open  up  competing  markets  and  sources  of  supply  which  would  deprive 
the  railroad  opposing  the  connection  of  a  longer  haul  to  less  desirable  markets  and 
sources  of  supply  would  not  make  the  requirement  of  connecting  service  uncon- 
stitutional. 

20  See  28  Harv.  L.  Rev.  683. 
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even  after  the  thrusts  on  each  side  by  these  two  recent  cases,  the  tendency 
of  the  court  would  appear  to  be  to  complete  its  destruction  at  the  first 
opportunity. 

The  Effect  of  a  Release  by  the  Deceased  on  the  Statutory 
Action  for  Death  by  Wrongful  Act.  —  It  is  a  much  mooted  ques- 
tion whether  the  beneficiaries  may  recover,  under  statutes  similar  to 
Lord  Campbell's  Act,^  if  there  is  a  defense  which  would  have  prevented 
the  deceased  from  recovering  had  he  lived.  The  primary  inquiry  in 
every  such  case  is  whether  the  statute  gives  the  beneficiary  a  new  and 
independent  right  of  action,  recognizing  a  property  interest  of  the  rela- 
tives in  the  life  of  the  deceased,  or  merely  abrogates  the  common-law 
rule  that  tort  actions  die  with  the  injured  party.  At  common  law  there 
were  two  severe  rules  calling  for  statutory  relief,  —  personal  actions 
died  with  the  party  injured,  and  the  relatives  of  a  deceased  person  had 
no  action  for  his  wrongful  death.  It  would  seem  tolerably  clear  that 
the  legislature  was  addressing  itself  to  the  second  of  these  common-law 
defects  when  it  provided  an  action  for  the  benefit  of  the  next  of  kin, 
whereby  damages  for  their  "pecuniary  injury  resulting  from  such  death" 
might  be  recovered.  Yet  the  courts  have  been  considerably  troubled 
by  the  nature  of  the  right  created.  There  are  conflicting  expressions  in 
the  English  cases.^  The  American  courts  are  divided;  a  few  construe 
their  statutes  as  merely  preserving  deceased's  right  of  action.^  By  the 
weight  of  authority,  however,  a  new  cause  of  action  accrues  to  the 
beneficiaries  at  the  death  of  the  deceased,  in  which  they  may  recover 
the  loss  they  have  suffered  from  his  death.^ 

Of  course,  under  the  minority  view,  any  defenses  good  against  the 
deceased  would  be  good  against  those  who  succeed  to  his  cause  of  action.^ 
But  even  those  courts  which  give  the  beneficiaries  a  new  cause  of  action 
frequently  reach  the  same  result,  basing  their  decisions  on  the  common 
statutory  provisions  that  "the  wrongful  act  must  have  been  such  as 

^  9  &  lo  Vict.,  c.  93.  For  a  comparative  table  of  American  statutes,  see  Tiffany, 
Death  by  Wrongful  Act,  2  ed.,  p.  xix  and  Appendix. 

2  See  Read  v.  Great  Eastern  Ry.  Co.,  L.  R.  3  Q.  B.  555;  Griffiths  v.  Dudley,  L.  R. 

9  Q.  B.  357.    Cf.  Blake  v.  Midland  Ry.  Co.,  18  Q.  B.  93;  Seward  v.  The  Vera  Cruz, 

10  A.  C.  59. 

^  Mooney  v.  Chicago,  239  111.  414,  88  N.  E.  194;  Williams  v.  Alabama  Great  South- 
em  R.  R.  Co.,  158  Ala.  396, 48  So.  485;  St.  Louis,  I.  M.  &  S.  R.  R.  R.  Co.  v.  McNamare, 
91  Ark.  515,  122  S.  W.  102. 

*  Rowe  V.  Richards,  32  S.  D.  66,  142  N.  W.  664;  Spradlin  v.  Georgia  Ry.  &  Elec- 
tric Co.,  139  Ga.  575,  77  S.  E.  799;  Adams  v.  Northern  Pac.  Ry.  Co.,  95  Fed.  938; 
Mahoney  Valley  Ry.  v.  Van  Alstine,  77  Oh.  St.  395,  83  N.  E.  667.  See  also  cases  cited 
in  n.  13,  infra;  Tiffany,  Death  by  Wrongful  Act,  §  23.  Most  states  now  have  sur- 
vival statutes,  providing  that  tort  actions  shall  survive  the  death  of  the  plaintiff  and 
defendant  or  both,  in  addition  to  a  statute  like  Lord  Campbell's  Act.  See  15  Harv. 
L.  Rev.  854.  The  survival  statute  is  usually  held  to  give  no  right  of  action  if  the 
death  was  instantaneous.  Moran  v.  Rollings,  125  Mass.  93.  Maine  and  Michigan 
accordingly  hold  that  the  death  statute  applies  only  to  cases  of  instantaneous  death. 
Dolson  V.  Lake  Shore  &  M.  S.  R.  R.  Co.,  128  Mich.  444,  87  N.  W.  629.  See  Tiffany, 
Death  by  Wrongful  Act,  §§43,  44-1.  The  limitation  is,  however,  not  generally 
accepted.  Commonwealth  v.  Metropolitan  R.  R.  Co.,  107  Mass.  236.  See  Tiffany, 
Death  by  Wrongful  Act,  §§73,  74. 

^  Read  v.  Great  Eastern  Railway  Co.,  L.  R.  3  Q.  B.  555;  Mooney  v.  Chicago,  239 
111.  414,  88  N.  E.  194. 
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would  have  enabled  the  deceased  to  maintain  an  action  if  death  had 
not  ensued,"^  or  that  the  beneficiaries  may  recover  "if  the  deceased 
might  have  recovered  had  he  lived."  ^  From  these  qualifications  the 
courts  argue  that  the  accrual  of  the  new  right  of  action  is  made  depend- 
ent on  the  existence  of  the  original  right  at  the  death  of  the  injured 
party. ^  This  interpretation  may  possibly  be  warranted  under  a  statute 
like  that  in  Kansas,  containing  the  last  of  the  above-mentioned  pro- 
visions, but  it  is  submitted  that  where,  as  in  the  majority  of  states,  the 
statute  requires  only  such  a  wrongful  act  as  would  have  entitled  the 
deceased  to  an  action,  the  beneficiaries^  right  is  dependent  only  on  the 
acquiring  of  a  cause  of  action  by  the  deceased,  not  on  its  continued  ex- 
istence at  his  death. 

If  this  interpretation  is  correct,  it  is  important  to  make  a  distinction 
between  two  classes  of  defenses  which  may  arise.  Certain  defenses, 
such  as  contributory  negligence  of  the  deceased  or  a  contract  exempt- 
ing the  injuring  party  from  liability,  prevent  any  right  of  action  ever 
arising;  there  has  been  no  "wrongful  act"  which  would  have  entitled 
the  deceased  to  recover  if  he  had  lived.  Consequently,  the  beneficiaries 
could  get  no  rights  under  any  statute  containing  that  requirement. 
The  courts  have  uniformly  held  that  the  contributory  negligence  of  the 
deceased  will  bar  the  beneficiaries;  ^  the  same  result  has  usually  been 
reached  when  the  deceased,  previous  to  the  accident,  made  a  contract 
with  the  defendant,  exempting  him  from  liability,  except  of  course  in 
cases  where  such  contracts  are  void  as  against  public  policy.^^  On  the 
other  hand,  such  defenses  as  a  release  by  the  beneficiary,  or  a  payment 
to  him,  merely  put  an  end  to  a  right  of  action  that  has  once  arisen. 
There  has  been  a  "wrongful  act,"  and  where  that  is  all  the  statute  re- 
quires, a  subsequent  release  by  the  deceased  should  not  cut  off  the 
beneficiaries'  right  of  action.^^  This  result  was  reached  in  a  recent  South 
Dakota  case,  in  a  careful  and  exhaustive  opinion.  Rowe  v.  Richard, 
151  N.  W.  looi.  There  are,  however,  only  a  few  cases  in  accord  with 
this  decision,^^  the  weight  of  authority  holding  that  such  a  release  will 

«  See  South  Dakota  Comp.  Laws,  1913,  p.  444c,  c.  301,  §  i. 
'  See  Kan.  Gen.  Stat.,  1909,  §§  6014,  6015. 

8  Sewell  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  78  Kan.  i,  96  Pac.  1007;  State  v.  United 
Rys.  &.  Electric  Co.  of  Baltimore,  121  Md.  457,  88  Atl.  229. 

The  Maryland  statute  (Ann.  Code  Pub.  Civ.  Laws  1911,  Art.  67,  §§  1-4)  is 
like  that  in  South  Dakota. 

9  Weatherly  v.  Nashville,  C.  &  St.  L.  Ry.  Co.,  166  Ala.  575,  51  So.  959;  Perkins 
V.  Oxford  Paper  Co.,  104  Me.  109,  71  Atl.  476. 

1°  Northern  Pac.  Ry.  Co.  v.  Adams,  192  U.  S.  440  (reversing  95  Fed.  938);  Sewell 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  78  Kan.  i,  96  Pac.  1007;  Perry  v.  Philadelphia,  B. 
&  W.  R.  R.  Co.,  77  Atl.  725  (Del.  Super.).  See  13  Harv.  L.  Rev.  309.  The  Sewell 
case  {supra)  properly  distinguishes  contracts  exempting  from  liability  from  those 
limiting  liability.  If  the  contract  is  of  the  latter  kind,  the  deceased  acquires  a  right 
of  action,  and  an  action  accrues  to  the  beneficiaries.  Railway  Co.  v.  Martin,  59  Kan. 
437 >  53  PS'C.  461;  see  Illinois  Cent.  R.  R.  Co.  v.  Cozby,  174  111.  169,  50  N.  E.  ion. 

11  See  Elliott,  Railroads,  §  1376.  It  is  proper  that  the  wrongdoer  be  forced  to 
make  two  satisfactions  where  his  single  act  has  invaded  the  distinct  rights  of  two 
people,  —  the  injured  party's  right  to  personal  immunity,  and  his  relatives'  pecuniary 
interest  in  his  life. 

12  Donahue  v.  Drexler,  82  Ky.  157;  Strode  v.  St.  Louis  Transit  Co.,  87  S.  W.  976 
(Mo.);  Maguire  v.  Cinn.  Traction  Co.,  33  Ohio  Cir.  Ct.  24. 

There  are  also  several  cases  holding  that  a  recovery  by  the  executor  for  the  benefit 
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bar  the  beneficiaries.^^  If  the  statute  gives  a  new,  independent  cause 
of  action,  it  is  certainly  anomalous  to  permit  the  deceased  to  release  or 
discharge  a  claim  which  does  not  belong  to  him  and  which  does  not 
accrue  until  his  death.  In  breaking  away  from  the  confining  interpreta- 
tion generally  put  upon  these  remedial  enactments,  the  principal  case 
seems  to  reach  a  logical  and  satisfactory  result. 


Limitations  upon  a  State's  Jurisdiction  Over  Foreign  Cor- 
porations. —  A  recent  decision  of  the  Supreme  Court  of  the  United 
States  ^  raises  again  the  problem  as  to  the  nature  of  the  jurisdiction 
which  a  state  has  over  a  foreign  corporation.  Simon  v.  Southern  Ry. 
Co.,  236  U.  S.  115.  A  judgment  against  such  a  corporation  had  been 
obtained  on  a  cause  of  action  arising  outside  the  state  under  a  state 
statute  providing  for  service  of  process  on  the  secretary  of  state  when 
there  had  been  a  failure  to  designate  a  proper  agent  to  receive  it. 
This  method  of  obtaining  jurisdiction  was  held  to  be  in  violation  of 
the  constitutional  guaranty  of  due  process  of  law. 

It  is  the  theory  of  the  common  law  that  a  corporation  cannot  exist 
beyond  the  confines  of  the  jurisdiction  which  created  it.  A  state  can 
therefore  never  obtain  personal  jurisdiction  over  a  foreign  corporation 
by  means  of  its  actual  presence  in  the  state,  and  must  gain  control  if  at 
all  by  some  other  method.  Since  a  state  has  the  power  in  general  to 
prevent  such  a  corporation  from  engaging  in  business  within  its  borders,^ 
a  fortiori,  it  may  impose  conditions  upon  it  which  it  must  accept  before 
it  can  act  legally  within  the  state.^  There  are  no  limitations,  other  than 
possible  constitutional  ones,  which  will  be  discussed  later,  upon  the  re- 
strictions which  may  thus  be  made.^  So  the  states  have  usually  pro- 
vided by  statute  that  a  corporation  must  consent  to  be  sued  in  the 
courts  of  the  state  as  a  condition  precedent  to  entrance,  and  consent  is 
of  course  as  good  as  actual  presence  as  a  foundation  for  jurisdiction  in 
personam.^    If  the  corporation  sends  no  regular  agents  to  do  business, 

of  the  deceased's  estate  will  not  bar  a  recovery  by  the  next  of  kin.  This  is  a  necessary 
recognition  that  an  entirely  new  right  is  created.  Spradlin  v.  Georgia  Ry.  &  Elec- 
tric Co.,  139  Ga.  575,  77  S.  E.  799;  Rowe  v.  Richards,  32  S.  D.  66,  142  N.  W.  664; 
Mahoney  Valley  Ry.  v.  Van  Alstine,  77  Oh.  St.  395,  83  N.  E.  607. 

^'  Southern  Bell  Telephone  &  Telegraph  Co.  v.  Cassin,  11 1  Ga.  575,  36  S.  E.  881; 
Michigan  v.  Boyne  City,  G.  &  A.  R.  R.  Co.,  141  N.  W.  905  (Mich.);  State  v.  United 
Railway  &  Electric  Co.  of  Baltimore,  121  Md.  452,  88  Atl.  229.  See  14  Harv.  L. 
Rev.  296.  Tiffany,  Death  by  Wrongful  Act,  §  124.  The  Georgia  court  reaches 
this  result,  although  holding  that  a  recovery  by  the  estate  under  the  survival  statute 
will  not  bar  the  action  by  next  of  kin.  Cf.  Spradlin  v.  Georgia  Ry.  &  Electric  Co., 
139  Ga.  575,  77  S.  E.  799.  This  result  is  all  the  more  extraordinary,  because  the 
Georgia  statute  does  not  require  that  the  deceased  could  have  recovered  if  death  had 
nqt  ensued.    Ga.  Code,  1910,  §  4424. 

^  A  statement  of  the  facts  of  this  case  will  be  found  on  p.  815  of  this  number  of  the 
Review. 

2  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28. 

3  Paul  V.  Virginia,  8  Wall.  (U.  S.)  168. 

*  Beale,  Foreign  Corporations,  §  121. 

^  Copin  V.  Adamson,  L.  R.  9  Ex.  345.  See  for  a  t3T)ical  recent  case,  W.  J.  Armstrong 
Co.  V.  New  York  Central,  etc.  Co.,  151  N.  W.  917  (Wis.). 
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there  is  no  foundation  for  this  consent.*  But  when  agents  are  sent,  it 
consents  as  a  matter  of  fact  to  the  conditions  imposed  by  the  state  law 
and  will  be  bound  by  them.^  When  according  to  statute  an  agent  to 
receive  process  is  named,  or,  although  not  named,  is  regularly  present, 
engaged  in  the  corporation's  business,  service  on  such  a  person  is  suffi- 
cient.^ The  courts  have  held  in  such  cases  that  suit  may  be  brought 
on  any  transitory  cause  of  action  irrespective  of  whether  it  arises  within 
or  without  the  state.^  This  shows  that  consent  to  jurisdiction,  if  once 
properly  given,  may  cover  a  broader  field  than  cases  arising  out  of  the 
business  done  in  the  state.^^ 

But  in  the  principal  case,  where  service  was  by  statute  made  on  the 
secretary  of  state  because  of  the  corporation's  failure  to  name  an  agent, 
the  court  held  that  such  service  was  unconstitutional  as  to  causes  of 
action  arising  outside  the  state,  although  intimating  that  the  contrary 
result  would  follow  had  the  cause  arisen  in  the  state.  To  be  sure,  if  the 
statutory  condition  of  entrance,  requiring  submission  to  such  process, 
brought  about  a  deprivation  of  the  constitutional  rights  of  the  corpora- 
tion, the  provision  might  be  invalid.  Thus  a  foreign  corporation  cannot 
validly  agree  not  to  bring  actions  in  a  federal  court  in  return  for  the 
privilege  of  doing  business  in  the  state. ^^  There  have  been  dicta  to  the 
effect  that  "a  state  may  not  say  to  a  foreign  corporation,  you  may  do 
business  within  our  borders  if  you  permit  your  property  to  be  taken  with- 
out due  process  of  law."  ^^  If  for  the  sake  of  argument  it  is  admitted  that 
there  is  such  a  limitation  on  a  state's  excluding  power,  nevertheless  the 
principal  case  does  not  fall  within  it.  As  the  corporation  by  voluntarily 
entering  the  state  has  actually  consented  to  the  provisions  of  the  existing 
statute  for  serving  process,  true  jurisdiction  over  it  in  personam  is  ac- 
quired,^^  and  it  is  far  different  from  its  waiving  in  advance  its  constitu- 
tional rights  and  thus  having  its  property  later  taken  without  jurisdiction 
or  due  process. 

The  principal  case  therefore  seems  incorrect  if  it  stands  for  the  propo- 
sition that  there  is  actual  consent  if  the  corporation  designates  agents  in 

^  St.  Clair  v.  Cox,  106  U.  S.  350;  for  a  full  discussion  of  what  constitutes  "doing 
business"  in  a  state,  see  Beale,  Foreign  Corporations,  ch.  8. 

''  Mutual  Reserve  Ass'n  v.  Phelps,  190  U.  S.  147.  Consent  in  fact  is  based  on  reason- 
able impressions  gained  from  the  acts  of  the  parties  rather  than  on  actual  mental  con- 
dition. The  corporation  does  the  act  of  entering  the  state  to  do  business,  the  act 
which  the  state  has  said  signifies  consent  to  jurisdiction,  and  having  done  this  act,  has 
consented.    See  Beale,  Foreign  Corporations,  §  74. 

*  Moch  V.  Virginia  Fire,  etc.  Co.,  10  Fed.  696. 

'  Barrow  Steamship  Co,  v.  Kane,  170  U.  S.  100.  See  Edward  Quinton  Keasbey, 
Esq.,  in  12  Harv.  L.  Rev.  i. 

1°  Of  course,  in  each  case  it  is  a  question  of  construing  the  state  statute  to  determine 
just  what  the  foreign  corporation  has  agreed  to  do.  In  the  principal  case,  the  statute 
clearly  covered  both  local  and  foreign  causes  of  action.  In  the  former  Louisiana  stat- 
ute on  the  subject  (set  out  in  31  So.  175)  the  jurisdiction  of  the  state  courts  was  strictly 
limited  to  causes  arising  in  the  state.  In  the  light  of  this  former  limitation  the  general 
words  of  the  present  statute  are  properly  construed  to  cover  all  causes  of  action  arising 
within  or  without  the  state.  In  Old  Wayne,  etc.  Ass'n  v.  McDonough,  204  U.  S.  8, 
relied  on  in  the  principal  case,  the  talk  of  the  court,  which  was  probably  a  dictum,  was 
directed  towards  a  statute  which  was  much  narrower  in  terms,  and  the  case  can  only 
be  cited  properly  on  the  grounds  of  statutory  construction.    See  20  Harv.  L.  Rev.  572. 

1^  See  28  Harv.  L.  Rev.  304. 

^  Day,  J.,  in  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68,  83. 

"  See  footnotes  5  and  7,  supra. 
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pursuance  of  the  statute  or,  even  though  it  fails  to,  if  service  is  made 
on  its  agents,  —  while  there  is  no  consent  if  service  is  made  on  a  state 
officer.  Indeed  the  court  seems  to  assume  that  actual  consent  does 
exist,  for  it  intimates  that  such  service  would  be  proper  for  actions  aris- 
ing in  the  state.  There  is  no  logical  reason  why  the  consent  is  not  to  the 
full  extent  of  the  statute.^^  Or  if  the  Supreme  Court  means  that  there 
is  no  real  consent  to  jurisdiction  and  that  it  is  therefore  contrary  to  due 
process,  how  may  the  corporation  be  made  by  the  state  to  waive  its 
constitutional  rights  as  to  domestic  and  not  as  to  foreign  causes?  On 
either  view  the  result  is  inconsistent,  and  means  that  the  corporation  is 
excused  from  paying  the  full  agreed  price  for  a  privilege  granted. 


Loss  Caused  by  Federal  Shifting  of  Harbor  Lines.  —  It  is  not 
uncommon  to  be  startled  by  the  outcome  of  particular  litigation  when 
it  is  looked  at  apart  from  the  close  logic  or  compelling  policy  that  under- 
lies it.  Such  is  the  case  with  regard  to  a  recent  expression  by  the  Su- 
preme Court  of  the  United  States  on  the  question  of  federal  control 
over  navigable  waters.  Greenleaf  Johnson  Lumber  Co.  v.  Garrison,  237 
U.  S.  251.  The  plaintiff  sought  to  enjoin  the  Secretary  of  War  from 
destroying  without  compensation  a  wharf  which  he  had  built  in  con- 
formity with  the  state  and  with  the  later  established  federal  harbor 
line,  but  which  had  become  an  obstruction  to  navigation  under  the 
harbor  line  as  now  changed  by  the  War  Department.  The  relief 
was  denied.^ 

At  first  thought  this  result  seems  altogether  shocking.  Instead  of 
stimulating  commerce  by  the  fixing  of  a  harbor  line,  the  government  may 
find  itself  in  the  position  of  deterring  development  along  the  waterfront. 
Investors  will  not  dare  risk  their  capital  if  they  must  act  at  the  peril  of 
seeing  it  become  a  total  loss  when  the  Secretary  of  War  changes  his 
mind.  Nevertheless  the  decision  seems  analytically  correct.  Sovereign 
powers  that  affect  the  welfare  of  the  public  cannot  become  the  subject 
of  grant.  Congress  can  no  more  by  estoppel  clog  its  power  to  regulate 
commerce,  than  a  state  can  contract  away  its  police  power.  Whenever 
the  executive  in  a  bond  fide  exercise  of  its  discretion  alters  the  harbor 
line  to  meet  the  requirements  of  navigation,  it  must  remove  all  obstruc- 
tions that  come  within  it.  No  structure  can  be  erected  that  is  not  sub- 
ject to  the  public  easement  of  passage,  and  removing  an  obstruction 
cannot  be  a  taking  in  the  forbidden  sense. 

Even  were  the  question  debatable  on  principle,  there  is  a  coherent  line 
of  authority  which  would  make  the  present  decision  inevitable.  It  was 
early  settled  that  under  its  power  to  regulate  commerce  Congress  may 
at  any  time  assume  control  of  all  navigable  waters  that  are  accessible 

1*  Thus,  if  the  statute  is  clear,  the  service  may  be  had  even  after  the  corporation  has 
ceased  to  do  business  in  the  state.  See  19  Harv.  L.  Rev.  52.  The  same  is  true  if  the 
cause  arises  in  the  state,  but  not  in  the  course  of  any  of  the  corporation's  regular  state 
business.    American  Casualty  Ins.  Co.  v.  Lea,  56  Ark.  539,  20  S.  W.  416. 

^  Lamar,  J.,  dissenting.  For  a  more  complete  statement  of  facts,  see  p.  814  of 
this  issue. 
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to  interstate  commerce,  and  may  keep  them  free  from  obstruction.^ 
When  the  plaintiff  acted  in  accordance  with  the  then  existing  state 
regulations  he  was  therefore,  of  course,  subject  to  impending  federal 
action.  To  lodge  in  the  Secretary  of  War  the  requisite  discretion  to  de- 
termine the  facts  concerning  what  limitations  are  properly  to  be  laid  on 
the  riparian  owners  in  the  interest  of  commerce  is  not  invalid  as  a  dele- 
gation of  the  legislative  function.^  It,  of  course,  follows  that  his  power 
is  not  exhausted  by  a  single  exercise,  for  the  pubHc  easement  remains 
always  dominant,  and  the  changing  requirements  of  commerce  will 
demand  varying  limitations.^  Whenever  such  a  change  is  made,  hard- 
ship is  apt  to  occur,  but  numerous  other  results  have  been  sustained  that 
eclipse  that  of  the  principal  case.  A  railway  company  was  compelled  to 
remove  without  compensation  a  bridge  which  it  had  erected  under 
an  express  state  charter,  when  the  Secretary  of  War  decided  that  it 
interfered  with  navigation,  and  the  fact  that  he  had  acquiesced  over  a 
long  period  of  time  was  given  no  weight  whatever.^  An  oyster  company 
is  entitled  to  no  indemnity  if  in  the  process  of  dredging  a  channel  an 
oyster  bed  is  destroyed  which  it  has  taken  years  to  develop.^  Access  to 
the  shore  may  be  cut  off  by  a  pier  which  is  necessary  to  the  protection  of 
the  channel.'^  Perhaps  the  most  extreme  case  of  all  is  where  a  power 
company  which  had  erected  an  expensive  plant  on  the  bank  of  a  river 
with  the  express  consent  of  the  Secretary  of  War  was  forbidden  by  Con- 
gress from  taking  any  water  whatever  from  the  stream,  even  the  surplus 
above  what  was  needed  for  navigation.^ 

But  by  way  of  contrast  to  all  of  this  it  was  held  that  where  the  gov- 
ernment erected  a  dam  which  flooded  the  plaintiff's  land  he  was  entitled 
to  compensation.^  The  result  of  this  last  case  indicates  the  correct  dis- 
tinction. Within  the  scope  of  the  public  easement  of  navigation  no  in- 
dividual can  acquire  more  than  permissive  rights,  but  when  the  scope 
of  that  easement  is  to  be  geographically  extended,  compensation  must 
be  made  for  the  loss  which  it  imposes.  Another  contrasted  distinction 
is  that  where  an  improvement  company  has  been  authorized  to  perform 
a  particular  act  of  regulation  for  the  government,  such  as  the  building 
of  a  dam,  the  property  cannot  be  taken  over  without  compensation.^® 
Apparently  it  was  with  this  in  view  that  the  plaintiff  urged  that  his 
wharf  was  a  benefit  to  navigation  that  had  been  acquiesced  in  by  the 
War  Department.    In  a  sense  the  principal  case  does  seem  to  go  a  step 

2  See  Oilman  v.  Philadelphia,  3  Wall.  (U.  S.)  713,  725. 

3  Union  Bridge  Co.  v.  United  States,  204  U.  S.  364. 
*  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605. 

5  Union  Bridge  Co.  v.  United  States,  supra;  see  also  West  Chicago  Railroad  Co.  v. 
Chicago,  201  U.  S.  506.  For  a  similar  principle  applied  to* the  states,  see  Chicago,  B. 
&  Q.  Ry.  Co.  V.  Illinois,  200  U.  S.  561. 

«  Lewis  Blue  Point  Oyster  Co.  v.  Briggs,  229  U.  S.  82. 

'  Scranton  v.  Wheeler,  179  U,  S.  141.    See  14  Harv.  L.  Rev.  451. 

8  United  States  v.  Chandler-Dunbar  Water  Power  Company,  229  U.  S.  53. 

9  United  States  v.  Lynah,  188  U.  S.  445. 

10  Monongahela  Navigation  Co.  v.  United  States,  148  U.  S.  312.  This  case  was 
explained  in  Lewis  Blue  Point  Oyster  Co.  v.  Briggs,  supra,  as  based  upon  estoppel, 
because  action  was  taken  "at  the  instance  and  impUed  invitation  of  Congress."  As 
it  is  difficult  to  see  how  Congress  could  estop  itself  out  of  its  sovereign  rights,  it  is  sub- 
mitted that  the  case  really  rests  upon  the  fact  of  the  plaintiff's  being  entitled  to  com- 
pensation for  the  public  work  he  had  contracted  to  do. 
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farther  than  previous  authority,  —  for  the  bridges  and  other  structures 
that  hitherto  have  become  obstructions  chanced  not  to  be  facilities  of 
maritime  commerce.  But,  of  course,  the  benefit  of  the  plaintiff's  wharf, 
although  built  for  water  traffic,  accrued  solely  to  himself.  It  was  not 
built  for  public  benefit  under  express  contract  with  the  government. 


RECENT  CASES 

Administrative  Law  —  Essentials  of  Hearing  Before  Administrative 
Board  Acting  Judicially.  —  An  order  of  the  state  public  utilities  commis- 
sion, made  after  public  hearing  as  required  by  statute,  was  based  on  evidence 
obtained  at  the  public  hearing,  and  also  upon  ex  parte  investigations  of  the 
commission,  of  which  the  party  affected  was  ignorant.  Held,  that  this  pro- 
cedure violates  the  statutory  requirement  of  a  hearing.  Farmers^  Elevator 
Co.  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  107  N.  E.  841  (111.). 

This  adds  another  to  the  list  of  American  cases  requiring  that  adminis- 
trative boards  shall  not  act  in  their  quasi-judicial  capacity  without  full  dis- 
closure of  all  evidence  affecting  the  result.  The  principles  involved  are 
discussed  in  28  Harv.  L.  Rev.  198.    See  also  27  Harv.  L.  Rev.  683. 

Bills  and  Notes  —  Formal  Requisites  —  Provision  to  Apply  Col- 
lateral Security  to  any  Indebtedness  to  the  Holder.  —  A  note  made 
by  the  plaintiff  recited  that  collateral  had  been  deposited  as  security  for  its 
payment  or  for  the  payment  of  any  other  liability  to  the  holder  thereof.  The 
note,  with  the  security,  was  transferred  to  the  defendant  for  value  before 
maturity,  and  he  seeks  to  hold  the  collateral  as  security  for  other  debts  of  the 
plaintiff  to  him.  The  plaintiff  having  tendered  the  amount  of  the  note  sues 
for  conversion.  Held,  that  the  plaintiff  cannot  recover.  Oleon  v.  Rosenbloom, 
93  Atl.  473  (Pa.). 

The  recital  of  collateral  securing  a  note,  similar  to  a  power  to  confess  judg- 
ment, does  not  destroy  its  negotiability.  Towne  v.  Rice,  122  Mass.  67;  see 
Brannan,  Negotiable  Instruments  Law,  §  5.  Security  for  the  payment  of 
the  note  itself  follows  the  note  into  the  hands  of  subsequent  holders  and  ac- 
crues to  their  benefit.  Carpenter  v.  Longan,  16  Wall.  (U.  S.)  271.  As  between 
the  original  parties  the  security  may  also  be  applied  to  the  payment  of  other 
debts  as  well  as  the  note,  according  to  the  terms  of  the  contract  between  them, 
if  it  so  provides.  Hathaway  v.  Fall  River  National  Bank,  131  Mass.  14;  Union 
Brewing  Co.  v.  Inter-State  Bank  ^  Trust  Co.,  240  111.  454,  88  N.  E.  997.  The 
word  "holder"  is  a  well-defined  mercantile  term,  and  when  the  agreement  of 
the  maker  is  unambiguous,  to  secure  all  debts  to  the  holder,  it  is  held  that  he 
Hkewise  may  thus  broadly  use  the  security.  Richardson  v.  Winnissimmet 
National  Bank,  189  Mass.  25,  75  N.  E.  97;  Mulert  v.  National  Bank  of  Taren- 
turn,  210  Fed.  857.  This  result  need  not  be  based  upon  any  theory  of  the  nego- 
tiability of  such  general  security  along  with  the  note,  or  of  a  contract  for  the 
benefit  of  a  third  party.  The  maker  has  simply  created  a  power,  or  agency, 
collateral  to  the  note,  to  pass  over  the  security  for  this  broad  purpose  to  any- 
one becoming  a  holder  of  the  note.  This  would  seem  to  be  adequate  to  clothe 
the  holder  with  the  rights  claimed. 

Conflict  of  Laws  —  Rights  and  Obligations  of  Foreign  Corporations 
—  Assessment  upon  Member  of  Foreign  Mutual  Benefit  Insurance 


RECENT  CASES  809 

Association  Authorized  by  Statute  of  Corporation's  Domicile.  —  The 
plaintiff  joined,  in  New  York,  a  mutual  benefit  insurance  association,  incor- 
porated in  Canada,  and  licensed  to  do  business  in  New  York.  Under  the 
authority  of  a  special  act  of  the  Canadian  Parliament,  the  association,  to  meet 
a  threatened  deficit,  levied  a  heavy  assessment,  not  authorized  by  the  policies, 
which  was  declared  a  lien  on  the  policies.  The  plaintiff  sues  to  have  the  lien 
set  aside.  Held,  that  the  lien  is  invalid.  M^ Clement  v.  Supreme  Court,  I.  O.  F., 
88  N.  Y.  Misc.  475  (Sup.  Ct.).  On  the  same  facts,  in  an  action  on  the  poHcy, 
held,  that  the  Uen  is  valid.  Stockwell  v.  Supreme  Court,  I.  0.  F.,  216  Fed.  205 
(Dist.  Ct.,  W.  D.,  N.  Y.). 

For  a  discussion  of  the  extent  of  the  control  retained  over  a  foreign  corpora- 
tion by  the  sovereign  of  its  domicile,  see  Notes,  p.  797. 

Conflict  of  Laws  —  Testamentary  Succession  —  Enhancement  of 
Testamentary  Capacity  by  Change  of  Domicile.  —  A  Dutch  subject 
made  her  will  in  Holland,  appointing  her  intended  husband  heir  of  her  estate, 
which  consisted  wholly  of  personalty,  "with  reservation  only  of  the  legitimate 
portion  or  the  lawful  share"  coming  to  her  descendants.  The  marriage  was 
then  celebrated  in  Holland,  the  domicile  of  both  parties.  Later  they  became 
domiciled  in  England,  where  the  testatrix  predeceased  her  husband,  leaving 
children  also  surviving.  By  Dutch  law  the  "legitimate  portion"  of  the  chil- 
dren would  have  taken  three-fourths  of  the  estate,  whereas  the  English  law 
contained  no  such  restriction.  Held,  that  the  husband  is  entitled  to  the  entire 
estate.    In  re  Groos,  9  Wkly.  Notes,  100,  138  L.  T.  J.  409  (Ch.  Div.). 

A  previous  adjudication  decided  that  the  subsequent  marriage  did  not  re- 
voke the  will.  In  the  Estate  of  Jeanne  Theodora  Groos,  [1904]  P.  269.  See  also 
Dicey,  Conflict  of  Laws,  2  ed.,  680,  686;  Lord  Kingsdown's  Act,  24  &  25 
Vict.,  c.  114.  Consequently,  the  sole  problem  under  consideration  was  to  de- 
termine who  was  entitled.  It  is  fundamental  that  a  will  of  personalty  becomes 
effective  according  to  the  law  of  the  maker's  domicile  at  death.  Moultrie  .v. 
Hunt,  22,  N.  Y.  394;  Nat.  v.  Coons,  10  Mo.  543;  see  Dupuy  v.  Wurtz,  53  N.  Y. 
556,  560.  English  law,  therefore,  determined  the  testatrix's  capacity.  Ques- 
tions of  construction,  however,  are  to  be  settled  according  to  the  law  of  the 
domicile  at  the  time  of  making.  Staigg  v.  Atkinson,  144  Mass.  564,  12  N.  E. 
354.  Dutch  law,  then,  controlled  this.  Here  the  words  in  the  circumstances 
under  which  they  were  used  said  that  the  husband  should  have  all  the  prop- 
erty save  that  which  the  law  required  be  given  the  testatrix's  direct  descendants. 
The  Dutch  law  contained  such  a  limitation  on  capacity.  The  English  law, 
which  came  to  govern  in  this  respect,  did  not.  The  meaning  of  the  words, 
however,  continued  constant;  merely  their  legal  effect  was  changed.  Analo- 
gous situations  would  be  the  intervention  between  the  date  of  the  will  and 
the  testator's  death  of  a  mortmain  statute  increasing  the  amount  of  property 
that  might  be  disposed  of  to  charity,  or  of  an  enactment  that  devises  should 
not  carry  rents  partially  accrued  at  the  testator's  death.  In  re  Bridger,  [1894] 
I  Ch.  297;  Hasluck  V.  Pedley,  L.  R.  19  Eq.  271. 

Constitutional  Law  —  Due  Process  of  Law  —  Carrier  Required  to 
Perform  Terminal  Haulage  for  Another.  —  An  order  of  the  Interstate 
Commerce  Commission  required  a  carrier  having  extensive  terminal  facili- 
ties in  a  city  over  which  it  performed  terminal  haulage  for  two  other  railroads 
to  perform  the  same  service  for  a  third,  to  which  service  had  previously  been 
refused.  Held,  that  the  regulation  is  due  process  of  law.  Pennsylvania  Co.  v. 
United  States,  236  U.  S.  351. 

For  a  discussion  of  this  case  and  its  tendency  to  remove  any  supposed  con- 
stitutional barriers  interfering  with  the  enforcement  of  through  connecting 
carriage,  see  Notes,  p.  799. 
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Constitutional  Law  —  Due  Process  of  Law  —  Reception  of  Ver- 
dict IN  Prisoner's  Absence  —  Unconstitutional  Conviction  under 
Valid  Statute.  —  The  appellant  was  convicted  of  murder  by  a  verdict  ren- 
dered in  his  absence,  to  which,  however,  his  counsel  had  consented.  On  his 
first  motion  for  a  new  trial,  this  was  not  specified  as  error,  and  both  the  trial 
and  appellate  courts  found  untrue  allegations  that  the  jury  had  been  domi- 
nated by  a  mob.  On  a  subsequent  motion  to  set  the  verdict  aside  as  depriving 
the  appellant  of  his  constitutional  rights,  it  was  held  that  absence  at  the  re- 
ception of  the  verdict  had  been  waived  by  the  failure  to  take  timely  advantage 
of  it,  and  it  was  again  found  that  the  jury  had  not  been  influenced  by  a  hostile 
mob.  The  United  States  District  Court  refused  a  hearing  on  the  appellant's 
petition  for  a  writ  of  habeas  corpus,  setting  forth  the  reception  of  the  verdict 
in  his  absence  and  the  same  allegations  of  mob  domination  which  the  state 
court  had  found  untrue.  Held,  that  the  hearing  was  properly  refused.  Frank 
V.  Mangum,  35  Sup.  Ct.  582. 

For  a  discussion  of  objections  to  the  reception  of  evidence  raised  in  the  first 
motion  for  a  new  trial,  see  27  Harv.  L.  Rev.  762.  For  a  discussion  of  the  issue 
of  this  appeal,  see  Notes,  p.  793. 

Constitutional  Law  — Due  Process  of  Law  —  Requiring  Delivery 
OF  Cars  to  Connecting  Carrier.  —  Pursuant  to  statute,  the  Michigan 
Railroad  Commission  made  an  order  requiring  the  defendant  railroad  to  de- 
liver its  cars  to  a  connecting  electric  railway  for  transportation  to  points  of 
consignment  along  the  line  of  the  latter.  The  order  did  not  provide  for  com- 
pensation, but  in  mandamus  proceedings  the  state  court  held  that  the  defend- 
ant would  be  entitled  to  compensation  under  the  statute.  Held,  that  the  regu- 
lation is  due  process  of  law.  Michigan  Central  R.  Co.  v.  Michigan  Railroad 
Commission,  236  U.  S.  615. 

For  a  discussion  of  this  case,  in  connection  with  the  question  of  the  consti- 
tutionaHty  of  orders  requiring  through  carriage,  see  Notes,  p.  799. 

Constitutional  Law  —  Personal  Rights:  Civil,  Political,  and  Re- 
ligious —  Right  to  Vote  at  Federal  Elections.  —  A  federal  statute 
makes  it  unlawful  to  "conspire  to  injure,  threaten,  or  intimidate  any  citizen 
in  the  free  exercise  of  any  right  secured  to  him  by  the  Constitution  or  laws  of 
the  United  States."^  U.  S.  Comp.  Stat.  1913,  §  10183.  The  defendants  were 
convicted  under  this  statute  for  having  conspired  to  prevent  certain  duly 
qualified  electors  from  voting  at  an  election  where  members  of  Congress  were 
chosen.  Held,  that  the  conviction  is  proper.  United  States  v.  Aczel,  219  Fed. 
917  (Dist.  Ct.,  Ind.). 

The  defendants  contended  that  the  privilege  of  voting  at  such  an  election 
was  conferred  by  the  state  alone,  and  in  no  wise  by  the  Constitution  or  laws  of 
the  United  States.  It  is  true  that  the  Constitution  does  not  confer  immedi- 
ately upon  any  one  the  right  to  vote.  Minor  v.  Happersett,  21  Wall.  (U.  S.) 
162;  see  United  States  v.  Cruikshank,  92  U.  S.  542,  556;  United  States  v. 
Reese,  92  U.  S.  214,  217.  And  the  only  control  which  the  federal  govern- 
ment has  over  purely  state  elections  hes  in  the  enforcement  of  the  Fifteenth 
Amendment.  Lackey  v.  United  States,  107  Fed.  114.  But  where  federal  offi- 
cers are  to  be  chosen  at  the  election,  a  different  situation  arises.  The  Consti- 
tution now  provides  that  members  of  the  House  of  Representatives  and 
Senators  shall  be  elected  by  the  people  of  the  several  states,  and  the  electors 
in  each  state  shall  have  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  state  legislature.  Art.  i,  §  2;  Seventeenth  Amend- 
ment, §  I.  The  states  thus  fix  the  qualifications  for  their  electors,  and  the 
United  States  adopts  these  qualifications  for  its  own  electors.  Ex  parte  Sie- 
bold,  100  U.  S.  371,  388;   Ex  parte  Yarbrough,  no  U.  S.  651,  663;   Swafford 
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V.  Templeton,  185  U.  S.  487.  So  that  to  those  coming  within  the  qualifications, 
the  privilege  of  voting  is  ultimately  secured  by  the  Constitution,  and  within 
the  protecting  power  of  Congress.  Ex  parte  Yarhrough,  supra;  see  Wiley  v. 
Sinkler,  179  U.  S.  58.  The  well-considered  opinion  in  the  principal  case  would 
therefore  seem  clearly  correct. 

Contracts  —  Defenses:  Fraud  —  Misstatement  of  Principal's  Mini- 
mum Selling  Price  by  Agent  Authorized  to  Retain  Whole  Surplus.  — 
A  broker,  authorized  to  sell  certain  land  at  $12,000  or  any  higher  price  and 
retain  the  whole  surplus,  stated  to  the  buyer  that  the  land  could  not  be  bought 
for  less  than  $12,500.  Later,  under  pretence  of  having  seen  the  owner  at  the 
defendant's  request,  he  declared  that  the  owner  would  take  no  smaller  sum. 
He  now  sues  on  a  check  for  $500  given  by  the  buyer  to  complete  payment  for 
the  land  at  that  price  and  the  buyer  pleads  fraud.  Held,  that  the  broker  may 
recover.    Aronowitz  v.  Woollard,  152  N.  Y.  Supp.  11  (App.  Div.). 

Courts  have  gone  far  to  justify  seller's  talk  as  immaterial,  or  expressing 
opinion  only,  and  to  hold  the  buyer  to  a  standard  of  care.  Page  v.  Parker, 
43  N.  H.  363;  Mooney  v.  Miller,  102  Mass.  217;  Grafenstein  v.  Epstein  ^  Co., 
23  Kan.  443.  See  2  Kent,  Com.  486.  The  overworking  of  these  methods  of 
approaching  the  problem  has  been  criticised.  See  8  Harv.  L.  Rev.  63;  i$id. 
576;  25  id.  472.  But  the  misstatement  by  the  seller  of  the  lowest  price  he  will 
accept  furnishes  an  instance  where  "seller's  talk"  must  be  permitted  although 
the  statement  is  one  of  material  fact  and  the  buyer  may  not  be  negligent, 
because  the  inherent  nature  of  a  bargain  would  render  any  other  rule  highly 
unreasonable  and  impracticable.  And  there  is  much  reason  to  extend  this 
exemption  to  the  agent,  especially  where,  as  in  the  principal  case,  he  is  the 
only  party  interested  in  keeping  up  the  price.  Ripy  v.  Cronan,  131  Ky.  631, 
115  S.  W.  791;  McLennan  v.  Investment  Exchange  Co.,  170  Mo.  App.  389,  156 
S.  W.  730;  of.  Merryman  v.  David,  31  111.  404.  Contra,  Hokanson  v.  Oatman, 
165  Mich.  512,  131  N.  W.  III.  In  the  principal  case,  as  the  agent  has 
gone  further  and  has  led  the  buyer  to  beheve  that  the  seller  had  been  given  an 
opportunity  to  reconsider,  it  is  possible  that  he  has  exceeded  his  privilege 
and  that  his  recovery  should  accordingly  be  defeated  on  account  of  fraud. 
Kice  V.  Porter,  22  Ky.  L.  Rep.  1704,  61  S.  W.  266.  But  it  seems  proper 
to  allow  the  buyer  to  reap  no  benefit  from  his  meddlesome  questions  which 
would  unfairly  prejudice  the  plaintiff's  bargain  if  truthfully  answered  or 
ignored. 

Corporations  —  Distinction  between  Corporation  and  its  Members 
—  Disregarding  the  Corporate  Fiction.  —  The  defendant  by  fraud  ob- 
tained patents  to  certain  lands.  In  order  to  keep  the  title  concealed  until 
after  the  statutory  period  for  setting  aside  these  patents  had  elapsed,  he  or- 
ganized a  corporation  to  which  he  conveyed  the  lands,  but  failed  to  record 
the  conveyance.  Suit  to  annul  the  patents  was  brought  against  him  within 
the  statutory  period;  but  the  corporation  was  not  joined  until  after  the  statu- 
tory period  had  elapsed.  Held,  that  the  patents  may  be  annulled.  Linn  6* 
Lane  Timber  Co.  v.  United  States,  236  U.  S.  574. 

Where  a  new  party  is  brought  into  a  suit,  the  Statute  of  Limitations  con- 
tinues to  run  as  to  him  until  actually  made  a  party.  Shaw  v.  Cock,  78  N.  Y. 
194;  Miller  v.  M'Intyre,  6  Pet.  (U.  S.)  61.  But  the  court  in  the  principal  case 
declares  that  since  the  corporation  was  the  mere  tool  of  the  defendant,  it  will 
not  be  treated  as  a  new  party.  It  is  generally  said  that  the  courts  will  dis- 
regard the  fiction  of  a  separate  corporate  entity  whenever  this  becomes  nec- 
essary to  the  attainment  of  justice.  3  Cook,  Corporations,  7  ed.,  §§  663, 
664;  2  Morawetz,  Private  Corporations,  §  227.  Such  broad  statements 
have  led  to  much  loose  thinking.    In  nearly  all  the  cases,  moreover,  the  desired 
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result  could  have  been  reached  on  other  more  satisfactory  grounds.  See  20 
Harv.  L.  Rev.  22$;  27  id.  386.  And  in  general,  the  courts  should  be  extremely 
cautious  in  relying  upon  a  principle  so  vague,  and  so  likely  to  breed  confusion 
in  the  law  of  corporations.  See  Gallagher  v.  Germania  Brewing  Co.,  53  Minn. 
214,  219.  But  where  the  corporate  machinery  is  obviously  being  used  to  per- 
petrate a  fraud,  and  where  a  just  result  can  be  reached  on  no  other  theory,  it 
is  perfectly  justifiable  to  disregard  the  fiction.  The  peculiar  interest  of  the 
principal  case  lies  in  the  fact  that  it  appears  to  be  one  of  the  few  instances  in 
which  a  disregard  of  the  fiction  is  really  necessary.  It  is  still  barely  possible, 
however,  that  the  same  result  might  have  been  reached  on  the  ground  that  by 
colluding  with  the  grantee  to  perpetrate  his  fraud,  the  corporation  had  es- 
topped itself  from  setting  up  the  statute.  See  Union  Mortgage,  Banking  &* 
Trust  Co.  V.  Peters,  72  Miss.  1058,  18  So.  497;  Bridges  v.  Stephens,  132  Mo. 
524,  543- 

Corporations  —  Stockholders:  Rights  Incident  to  Membership  — 
SmT  IN  Behalf  of  Corporation:  Effect  of  Prior  Suit  by  Another 
Stockholder.  —  The  plaintiff  brought  a  shareholder's  bill  to  have  a  contract 
between  his  corporation  and  a  third  party  set  aside  as  fraudulent.  The  de- 
fendant set  up  a  prior  suit  by  another  shareholder  in  which  the  agreement 
had  been  attacked  as  voluntary  and  ultra  vires.  Held,  that  the  matter  is  res 
judicata.    Dana  v.  Morgan,  219  Fed.  313  (Dist.  Ct.,  S.  D.,  N.  Y.). 

A  shareholder's  bUl  is  foimded  upon  the  right  of  the  shareholder  to  compel 
the  corporation  to  assert  some  right  or  defense  which  it  has  against  the  third 
party.  Hearst  v.  Putnam  Mining  Co.,  28  Utah  184,  77  Pac.  753.  The  cor- 
poration is,  therefore,  a  necessary  party;  and  its  refusal  to  sue,  or  facts  dis- 
closing the  futility  of  a  demand  for  suit,  must  be  alleged.  Davenport  v.  Dows, 
18  Wall.  (U.  S.)  626;  Hawes  v.  Oakland,  104  U.  S.  450;  Mount  v.  Radford 
Trust  Co.,  93  Va.  427,  25  S.  E.  244.  Since,  in  substance,  a  right  of  the  cor- 
poration is  in  issue,  an  adjudication  on  the  merits  bars  a  subsequent  action 
either  by  the  corporation  or  by  another  shareholder.  Montezuma  Cattle  Co. 
v.  Dake,  16  Colo.  App.  139,  6$  Pac.  1058;  Hearst  v.  Putnam  Mining  Co.^ 
supra;  Alexander  v.  Donohoe,  143  N.  Y.  203,  38  N.  E.  263.  But  if  the  prior 
action  does  not  go  to  the  merits,  as  where  the  suit  is  dismissed  for  failure  to 
allege  the  refusal  of  the  corporation  to  sue,  a  subsequent  action  can  be  main- 
tained. The  Telegraph  v.  Lee,  125  la.  17,  98  N.  W.  364.  The  principal  case 
correctly  disallows  a  second  action  even  though  relief  was  asked  on  a  varied 
ground.  See  Fayerweather  v.  Ritch,  91  Fed.  721,  725.  This  result,  although 
perhaps  occasionally  depriving  a  corporation  of  a  right  of  action  lost  through 
a  shareholder's  unsuccessful  method  of  presentation,  seems  justifiable  as  a 
deterrent  to  corporate  inaction.  It  would,  of  course,  not  follow  were  the 
shareholder  suing  in  his  own  right.  See  Morris  v.  Ely  ton  Land  Co.,  125  Ala. 
263,  28  So.  513. 

Death  by  Wrongful  Act  —  Defenses  to  Statutory  Liability  —  Re- 
lease BY  Deceased.  —  The  plaintiff's  husband,  who  was  killed  by  defendant's 
negligence,  before  his  death  gave  a  full  release  of  all  claims.  The  widow  now 
sues,  imder  a  statute  giving  the  next  of  kin  an  action  where  death  is  caused 
by  neghgence.  Held,  that  she  may  recover.  Rowe  v.  Richards,  151  N.  W.  looi 
(S.D.). 

For  a  discussion  of  the  questions  raised  by  this  case,  see  Notes,  p.  802. 

Death  by  Wrongful  Act  —  Statutory  Liability  in  General  —  Lia- 
bility TO  Widow  who  Married  Deceased  after  Injury.  —  The  deceased, 
after  being  mortally  injured  through  the  defendant's  neghgence,  married  the 
plaintiff  who  had  previously  become  engaged  to  him.    The  plaintiff  now  sues 
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as  executrix  under  N.  Y.  Code  Civ.  Proc,  §§  1902-4,  which  allows  the 
personal  representative  of  the  deceased  to  recover  for  the  benefit  of  the  widow 
or  next  of  kin  the  pecuniary  loss  resulting  from  the  death  to  the  statutory- 
beneficiaries.  Held,  that  she  may  recover  substantial  damages.  Radley  v. 
Le  Ray  Paper  Co.,  108  N.  E.  86  (N.  Y.). 

The  so-called  death  statutes  modeled  after  Lord  Campbell's  Act  have 
been  generally  held  to  create  a  new  right,  unknown  to  the  common  law,  vest- 
ing in  the  statutory  beneficiaries  on  the  death  of  the  injured  person.  Meekin 
V.  Brooklyn  Heights  R.  R.  Co.,  164  N.  Y.  145,  58  N.  E.  50.  See  Needham  v. 
Grand  Trunk  Ry.  Co.,  38  Vt.  294,  304.  Contra,  Dolson  v.  Lake  Shore  &°  M.  S. 
Ry.  Co.,  128  Mich.  444,  87  N.  W.  629.  The  right  is  thus  not  a  survival  of  the 
deceased's  cause  of  action  and  no  damages  can  be  recovered  for  personal  in- 
juries to  him.  Meekin  v.  Brooklyn  Heights  R.  Co.,  supra.  Furthermore,  the 
statute  here  grants  recovery  only  for  pecimia'ry  loss  suffered  by  the  benefi- 
ciary, and  it  is  settled  that  no  damages  for  injuries  to  feehngs  and  loss  of  com- 
panionship will  be  recognized.  Tilley  v.  Hudson  River  R.  Co.,  24  N.  Y.  471. 
Therefore,  though  the  plaintiff,  as  widow  of  the  deceased,  is  clearly  within  the 
description  of  the  statute  and  entitled  to  at  least  nominal  damages,  she  can- 
not claim,  as  widow,  damages  received  as  fiancee,  since  no  right  of  action  is 
given  a  fiancee.  Hence  the  measure  of  her  recovery  should  be  her  husband's 
probable  expectancy  of  life  at  the  time  of  the  marriage.  To  be  sure,  a  post- 
humous child  has  been  allowed  to  recover  damages  based  on  the  father's  ex- 
pectancy at  the  time  of  the  accident.  The  George  b'  Richard,  i  L.  R.  3  A.  &  E.  466, 
480;  Nelson  v.  Galveston,  H.  b'  S.  A.  Ry.  Co.,  78  Tex.  621,  14  S.  W.  1021.  But 
this  recovery  can  only  rest  upon  the  inchoate  right  of  an  unborn  child  to  the 
support  of  its  parent,  —  a  right  peculiar  in  that  it  is  broken  as  soon  as  it  arises. 
See  15  Harv.  L.  Rev.  313.  It  is  submitted  that  o,  fiancee  has  no  analogous 
inchoate  right  to  the  support  of  her  future  husband  in  addition  to  her  rights 
arising  from  the  contract  to  marry.  Yet  the  principal  case  is  in  accord  with 
the  only  other  direct  authority  on  the  point.  Gross  v.  Electric  Traction  Co., 
180  Pa.  St.  99,  36  Atl.  424. 

Deeds  —  Construction  and  Operation  in  General  —  Effect  of 
Redelivery  of  an  Unrecorded  Deed  to  the  Grantor  in  Order  to  Divest 
Title  from  the  Grantee.  —  The  plaintiff  sold  land  and,  to  avoid  recording 
his  own  deed,  redelivered  it  to  his  grantor  and  had  a  deed  made  directly  to 
the  purchaser,  who  entered  into  possession,  paid  the  full  purchase  price  and 
made  various  improvements.  The  plaintiff  now  tries  to  recover  back  the  land 
upon  the  ground  that,  since  the  contract  was  by  parol,  he  was  not  divested  of 
his  legal  title.  Held,  that  the  plaintiff  is  estopped  from  asserting  his  title. 
Rowe  V.  Epling,  173  S.  W.  801  (Ky.  App.).  ^ 

Under  the  recording  acts,  the  title  of  a  vendee  cannot  be  defeated  by  an 
unrecorded  deed  of  which  he  had  no  notice.  Ely  v.  Brewer,  62  So.  742  (Ala.). 
But  ordinarily  the  purchaser  would  have  full  notice  of  the  prior  deed  in  situa- 
tions like  that  in  the  principal  case,  and  cannot  claim  protection  on  this  theory. 
And  the  weight  of  authority  holds  that  the  statute  of  frauds  prevents  the 
revesting  of  title  in  the  grantor  by  the  mere  redelivery  or  cancellation  of  the 
deed.  Botsford  v.  Morehouse,  4  Conn.  550.  Contra,  Commonwealth  v.  Dudley, 
10  Mass.  403.  See  i  Devlin,  Deeds,  3  ed.,  §  300.  But  the  courts  usually  give 
the  new  purchaser  relief  on  the  ground  that  the  grantee  is  estopped  from 
asserting  his  legal  title.  Potter  v.  Adams,  125  Mo.  118,  28  S.  W.  490;  Howard 
V.  Huffman,  3  Head  (Tenn.)  562.  Contra,  Raynor  v.  Wilson,  6  Hill  (N.  Y.) 
469.  The  elements  of  a  strict  estoppel  are  not  present  if  it  be  assumed  that 
the  vendee  knows  the  real  situation.  But  the  result  may  be  supported  upon 
the  theory  that  the  grantee,  by  deliberately  destroying  the  evidence  of  his 
title,  is  precluded  from  setting  up  secondary  evidence  to  defeat  his  intention. 
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Gugins  V.  Van  Gorder,  lo  Mich.  523;  Parker  v.  Kane,  4  Wis.  i,  12;  Farrar  v. 
Farrar,  4  N.  H.  191,  195.  See  18  Harv.  L.  Rev.  105,  no.  Other  jurisdictions 
protect  the  purchaser  by  enjoining  the  grantee  from  setting  up  his  legal  title. 
Russell  V.  Meyer,  7  N.  D.  335,  75  N.  W.  262;  Reavis  v.  Reavis,  50  Ala.  60. 
And  wherever  the  transaction  between  the  grantee  and  his  vendee  is  itself  in 
writing,  or  is  taken  out  of  the  statute  of  frauds  by  part  performance,  as  in 
the  principal  case,  the  vendee's  equity  for  specific  performance  independently 
secures  him  against  the  grantee's  assertion  of  his  legal  title.  Whisenant  v. 
Gordon,  loi  Ala.  256,  13  So.  914. 

Eminent  Domain  —  When  is  Property  Taken  —  Loss  Caused  by 
Federal  Shifting  of  Harbor  Lines.  —  Pursuant  to  the  authority  given 
him  by  Congress  to  fix  harbor  lines  in  waters  navigable  for  interstate  pur- 
poses beyond  which  riparian  owners  should  not  build,  the  Secretary  of  War 
fixed  a  line  in  the  Elizabeth  River  which  took  in  the  plaintiff's  wharf.  The 
plaintiff  showed  that  his  wharf  had  been  erected  in  conformity  with  state 
regulation,  and  also  did  not  transgress  an  earlier  federal  line  established  after 
his  wharf  was  built,  and  asked  that  an  injunction  issue  to  prevent  its  destruc- 
tion without  compensation.  Held,  that  the  relief  will  be  denied.  Greenleaf 
Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  251. 

For  a  discussion  of  the  principles  involved,  see  Notes,  p.  806. 

Evidence — Declarations  Concerning  Intention,  Feelings,  or  Bodily 
Condition  —  Expressions  of  Present  Pain  made  to  a  Physiclan  at  an 
Examination  to  Qualify  Him  as  a  Witness.  —  The  defendant's  physician 
examined  the  plaintiff's  injured  ankle,  not  for  the  purpose  of  giving  medical 
treatment,  but  to  qualify  as  a  witness  at  the  trial  then  pending..  He  was  per- 
mitted to  testify  that,  upon  pressure  on  the  injured  part,  the  plaintiff  flinched. 
The  defendant  objected  that  such  flinching  was  a  mere  declaration  of  the 
plaintiff  made  to  a  physician  for  the  sole  purpose  of  enabling  him  to  testify. 
Held,  that  the  testimony  is  inadmissible.  N orris  v.  Detroit  United  Ry.,  151 
N.  W.  747  (Mich.). 

Expressions  of  present  pain,  if  involuntary,  are  admissible,  without  refer- 
ence to  the  hearsay  rule.  When  voluntary,  like  other  attempts  to  convey 
thought,  they  possess  a  hearsay  character,  but  are  nevertheless  generally  ad- 
mitted under  an  exception  to  the  hearsay  rule.  See  3  Wigmore,  Evidence, 
§  1 7 18.  Though  a  few  jurisdictions  confine  the  exception  to  declarations  made 
to  a  physician,  they  are  generally  held  admissible  no  matter  to  whom  made. 
Indiana  Ry,  Co.  v.  Maurer,  160  Ind.  25,  66  N.  E.  156;  Baltimore  b'  Ohio  R.  Co. 
V.  Rambo,  8  C.  C.  A.  6,  59  Fed.  75.  Contra,  Reed  v.  New  York  Central  R.  Co., 
45  N.  Y.  574;  Lake  St.  El.  R.  Co.  v.  Shaw,  203  111.  39,  67  N.  E.  374.  And  the 
mere  fact  that  litigation  has  begun  is  not  a  sufficient  bar.  Matteson  v.  New 
York  Central  R.  Co.,  35  N.  Y.  487.  Cf.  Mott  v.  Detroit,  etc.  Ry.  Co.,  120  Mich. 
127,  79  N.  W.  3.  However,  in  many  jurisdictions  a  strict  limitation  is  placed 
upon  the  exception  where,  as  in  the  principal  case,  the  declaration  was  made 
to  a  physician  to  enable  him  to  testify  in  an  action  for  the  injury.  Grand 
Rapids  &*  Indiana  R.  Co.  v.  Huntley,  38  Mich.  537;  Darrigan  v.  New  York  6* 
New  England  R.  Co.,  52  Conn.  285.  Contra,  Quaife  v.  Chicago,  etc.  Ry.  Co., 
48 -Wis.  513,  4  N.  W.  658;  Kent  v.  Lincoln,  32  Vt.  591.  A  few  jurisdictions 
confine  this  restriction  to  cases  where  the  plaintiff  himself  calls  the  physician 
for  the  sole  purpose  of  securing  his  testimony.  Abbot  v.  Heath,  84  Wis.  314, 
54  N.  W.  574.  But  such  a  distinction  is  unwarranted,  for  the  danger  of  fraud 
and  pretence  on  the  plaintiff's  part  when  he  has  the  Htigation  so  closely  in 
mind,  is  present  no  matter  who  called  the  physician.  However,  rather  than 
fix  for  all  cases  any  binding  limitation  of  this  sort,  it  would  seem  better  to  let 
the  judge  in  his  discretion  determine  whether  the  chance  for  imposition  and 
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fraud  renders  the  testimony  too  dangerous  to  leave  to  the  jury.  In  any  event, 
the  jury,  of  course,  may  gauge  the  weight  of  the  evidence  according  to  the  cir- 
cumstances under  which  the  declarations  were  made.  See  Matteson  v.  New 
York  Central  R.  Co.,  supra,  p.  491;  Kent  v.  Lincoln,  supra,  p.  598. 

Evidence  —  Hearsay:  in  General  —  Use  of  Account-Books  to  Prove 
Non-Delivery  of  Goods.  —  In  an  action  for  goods  sold,  the  defendant  was 
allowed  to  introduce  both  his  books  of  account  and  the  testimony  of  his  book- 
keeper to  show  that  there  was  no  record  of  receiving  the  goods.  Held,  that 
this  was  error.    Winder  v.  Pollack,  151  N.  Y.  Supp.  870  (Sup.  Ct.,  App.  Term). 

The  account-books  could  not  be  admitted  under  the  ancient  shop-book 
exception,  for  the  defendant  had  a  clerk.  Ruggles  v.  Gatton,  50  111.  412.  See 
Smith  V.  Smith,  163  N.  Y.  168,  57  N.  E.  300.  But  this  limitation  has  undoubt- 
edly been  frequently  relaxed  by  rather  loose  statutes.  See  2  Wigmore,  Evi- 
dence, §  1538.  Under  the  shop-book  exception,  moreover,  the  evidence 
was  inadmissible  on  the  ground  taken  by  the  court,  that  it  was  merely  negative. 
Scott  V.  Bailey,  73  Vt.  49,  50  Atl.  557;  Alexander  v.  Smoot,  13  Ired.  (N.  C.)  461. 
But  see  2  Wigmore,  Evidence,  §  1556.  Under  the  broader  exception  admitting 
entries  made  in  the  course  of  duty,  this  objection  should  have  no  force.  Peck 
V.  Pierce,  63  Conn.  310,  28  Atl.  524;  Bastrop  State  Bank  v.  Levy,  106  La.  586, 
31  So.  164;  Huebener  v.  Childs,  180  Mass.  483,  62  N.  E.  729.  Contra,  Lawhorn 
V.  Carter,  11  Bush.  (Ky.)  7.  Of  course  any  record  to  be  thus  used  as  evidence 
that  something  did  not  occur  must  be  both  regular  and  exhaustive.  Shaffer 
v.  McCrackin,  90  la.  578,  58  N.  W.  910;  Riley  v.  Boehm,  167  Mass.  183,  45 
N.  E.  84.  But  these  books  were  clearly  inadmissible  as  entries  in  the  course  of 
duty,  since  the  entrant  was  available  in  court.  Bartholomew  v.  Farwell,  41  Conn. 
107;  State  Bank  of  Pike  v.  Brown,  165  N.  Y.  216,  59  N.  E.  i.  There  is,  how- 
ever, still  a  third  possible  way  of  introducing  this  kind  of  evidence.  Under 
modem  statutes  allowing  parties  to  testify  in  their  own  behalf,  account-books 
can  be  used  to  supplement  or  refresh  a  witness'  memory,  and  the  shop-book 
exception  becomes  unnecessary.  Nichols  v.  Haynes,  78  Pa.  174;  Anchor  Mill- 
ing Co.  V.  Walsh,  108  Mo.  277,  18  S.  W.  904.  Bushnell  v.  Simpson,  119  Cal. 
658,  51  Pac.  1080.  See  2  Wigmore,  Evidence,  §  1560.  Accordingly,  if  the 
books  in  the  principal  case  were  tendered  under  this  last  theory,  to  supplement 
the  clerk's  recollection,  they  should  have  been  admitted,  though  their  proof 
was  merely  negative.  State  v.  McCormick,  57  Kan.  440,  46  Pac.  777;  Guy  v. 
Mead,  22  N.  Y.  462.  But  see  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray  (Mass.) 
448. 

Foreign  Corporations  —  Conditions  upon  the  Right  to  do  Business 
—  Validity  of  Judgment  on  Foreign  Cause  of  Action  Based  on  Service 
ON  State  Officer.  —  A  Louisiana  statute  provided  that  suit  might  be  com- 
menced against  a  foreign  corporation  which  did  business  in  the  state  by  serv- 
ice of  process  on  the  secretary  of  state  if  the  corporation  had  failed  to  designate 
agents  on  whom  process  could  be  served.  After  such  service  and  with  no  actual 
notice,  judgment  by  default  was  entered  against  such  a  corporation  in  the 
state  court  on  a  cause  of  action  arising  outside  the  state.  The  corporation 
now  seeks,  in  the  federal  court,  to  enjoin  the  enforcement  of  this  judgment  on 
the  ground  of  lack  of  jurisdiction  in  the  state  court.  Held,  that  the  judgment 
will  be  enjoined.    Simon  v.  Southern  Ry.  Co.,  236  U.  S.  115. 

See  this  issue,  p,  804,  for  a  discussion  of  the  principles  involved  in  this  case. 

Franchises  —  Right  to  Enjoin  Competitor  Illegally  Doing  Busi- 
ness Without  License.  —  The  plaintiff  telephone  company  sought  to  enjoin 
a  competitor  from  engaging  in  the  telephone  business  without  a  license  from  the 
Public  Utilities  Commission,  which  was  required  by  law.    Kansas  Laws,  1911, 
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ch.  238,  §  31.    Held,  that  no  injunction  will  be  granted.    Baxter  Tel.  Co.  v. 
Cherokee  County  Mut.  Tel.  Ass'n,  146  Pac.  324  (Kan.). 

Where  a  public  franchise  is  set  up  as  a  defense  to  primd  facie  tortious  con- 
duct, its  validity  may  be  challenged  by  the  plaintiff,  even  though  a  private  in- 
dividual. Smith  V.  Warden,  86  Mo.  382;  Vredenhurgh  v.  Behan,  33  La.  Ann. 
627.  But  in  the  principal  case  the  defendant's  act  in  stringing  competing  wires 
was  not  per  se  tortious,  for  the  plaintiff's  franchise  was  not  exclusive.  As  the 
mere  usurpation  of  a  public  privilege  could  not  without  more  constitute  a  pri- 
vate wrong  to  the  plaintiff,  the  result  seems  clearly  correct.  Jersey  City  Gas 
Light  Co.  V.  Consumers'  Gas  Co.,  40  N.  J.  Eq.  427;  Cofeyville  Gas,  etc.  Co.  v. 
Citizens'  Natural  Gas,  etc.  Co.,  55  Kan.  173,  40  Pac.  326.  C/.  Cope  v.  District 
Fair  Ass'n,  99  111.  489. 

Fraudulent  Conveyances  —  Transfers  for  Value  —  Conveyance 
IN  Satisfaction  of  Unenforceable  Express  Trust.  —  A  testator  was  in- 
duced not  to  change  a  will  leaving  property  to  A,  by  A's  promise  to  give  half 
the  property  to  B.  A  later  transferred  to  B  land  equal  in  value  to  half  of 
the  property  received  under  the  will.  This  transfer  made  A  insolvent,  and 
his  creditors  bring  this  action  to  have  it  set  aside  as  fraudulent.  Held,  that 
the  conveyance  will  not  be  set  aside.  Walter  Farrington  Tiling  Co.  v.  Hazen, 
151  N.  Y.  Supp.  523  (App.  Div.) 

A  bond  fide  conveyance  by  an  insolvent  debtor  in  preference  of  a  creditor 
who  has  an  enforceable  legal  or  equitable  claim  against  him  cannot  be  set 
aside  as  in  fraud  of  creditors.  Wait,  Fraudulent  Conveyances,  3  ed. 
§  390;  Glover  v.  Lee,  140  111.  102,  29  N.  E.  680;  Atlantic  National  Bank  v. 
Tavener,  130  Mass.  407.  A  mere  moral  obligation,  however,  is  not  sufficient 
to  support  such  a  conveyance.  Fair  Haven  Marble  6*  M.  S.  Co.  v.  OwenSy 
69  Vt.  246,  37  Atl.  749;  Cock  V.  Oakley,  50  Miss.  628.  But  a  conveyance  in 
satisfaction  of  an  unenforceable  trust  or  in  settlement  of  a  debt  barred  by  the 
statute  of  limitations  or  the  statute  of  frauds,,  cannot  be  attacked  by  cred- 
itors on  the  ground  that  the  debtor  could  have  set  up  an  unconscionable  de- 
fense, for  the  law  regards  such  obligations  as  subsisting  though  the  remedy  is 
barred.  French  v.  Motley,  63  Me.  326;  Silvers  v.  Potter,  48  N.  J.  Eq.  539,  22 
Atl.  584;  Norton  v.  Mallory,  63  N.  Y.  434.  See  13  Harv.  L.  Rev.  608.  Cf. 
Holden  v.  Banes,  140  Pa.  63,  21  Atl.  239.  The  decision  of  the  principal  case 
is  based  on  this  last  proposition.  In  fact,  however,  it  seems  that  the  con- 
veyance was  in  satisfaction  of  a  perfectly  valid  equitable  obligation;  for  where 
a  testator  is  prevented  from  revoking  a  gift  in  his  will  by  the  promise  of  the 
beneficiary  to  hold  it  for  another,  the  beneficiary  becomes  liable  in  equity  as 
constructive  trustee  of  the  property  received.  Dowd  v.  Tucker,  41  Conn. 
197;  Belknap  v.  Tillotson,  82  N.  J.  Eq.  271,  88  Atl.  841.  See  28  Harv.  L. 
Rev.  237,  379.  And  if,  as  the  principal  case  seems  to  indicate,  the  estate 
conveyed  represented  the  proceeds  of  the  bequest,  the  trust  attached  to  this 
very  property.  On  this  h3T)othesis,  the  result  of  the  principal  case  is  more 
easily  reached  as  property  subject  to  a  constructive  trust  is  not  subject  to 
the  claims  of  creditors.  Cox  v.  Arnsmann,  76  Ind.  210.  See  Pomeroy,  Eq. 
JuR.,  3  ed.,  §§  721,  n,  I,  1053. 

Interstate  Commerce  —  Interstate  Commerce  Commission  —  Juris- 
diction OF  State  Court  over  Suit  against  Interstate  Carrier  without 
Prior  Action  by  the  Commission.  —  The  railroad  had  estabhshed  certain 
rules  governing  car  distribution  among  coal  companies  for  interstate  ship- 
ments during  periods  of  car  shortage.  The  plaintiff  brings  suit  in  a  state  court 
complaining  that  the  railroad  failed  to  furnish  the  quota  which,  according  to 
these  rules,  it  should  have  received.  Held,  that  the  state  court  has  jurisdic- 
tion.   Pennsylvania  R.  Co.  v.  Puritan  Mining  C(?.,  237  U.  S.  121. 
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Complaints  attacking  the  reasonableness  of  rates,  or  the  validity  of  general 
rules  and  practices,  involve  problems  of  administrative  discretion  which  call 
imperatively  for  imiform  solution.  Over  these  a  single  administrative  tribimal, 
the  Interstate  Commerce  Commission,  alone  has  jurisdiction.  Texas  6*  Pacific 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426;  Baltimore  &°  Ohio  Ry.  Co.  v. 
Pitcairn  Coal  Co.,  215  U.  S.  481.  On  the  other  hand  complaint  of  conduct  which 
contravenes  the  Interstate  Commerce  Act  as  matter  of  law,  and  which,  there- 
fore, involves  no  administrative  question,  may  be  brought  either  before  the 
courts  or  before  the  Commission.  Pennsylvania  R.  Co.  v.  International  Coal  Co., 
230  U.  S.  184.  To  this  rule  the  principal  case  adds  a  further  distinction:  that 
a  complaint  that  an  existing  rule  was  violated,  rather  than  that  it  was' unrea- 
sonable, need  not  be  brought  before  the  Commission.  The  further  holding 
that  it  may  be  brought  before  a  state  court  presents  another  problem.  Under 
Section  9  of  the  Interstate  Commerce  Act,  damage  caused  by  violation  of  the 
Act  can  be  sued  upon  in  the  federal  courts  or  before  the  Commission.  4  U.  S. 
Coicp.  Stat.,  1913,  §  8573.  By  implication  the  state  courts  are  deprived  of 
jurisdiction.  Copp  v.  Louisville  d*  N.  R.  Co.,  43  La.  Ann.  511,  9  So.  441.  See 
Mitchell  Coal  6^  Coke  Co.  v.  Pennsylvania  R.  Co.,  230  U.  S.  247,  250.  But  Sec- 
tion 22  of  the  Act  saves  all  remedies  existing  at  common  law.  4  U.  S.  Comp. 
Stat.,  1913,  §  8595.  In  an  effort  to  give  meaning  to  this  proviso,  the  court 
holds  that  for  violation  of  a  right  existing  at  common  law,  but  merely  re- 
affirmed by  the  Act,  suit  may  be  brought  in  state  courts.  Cf.  Galveston,  etc. 
Ry.  Co.  V.  Wcdlace,  223  U.  S.  481. 

Master  and  Servant  —  Assumption  of  Risk  —  Promise  by  Master 
TO  Effect  such  a  Change  in  the  Method  of  Work  as  to  Make  the  Em- 
ployee's Services  Unnecessary.  —  The  plaintiff  was  employed  by  the  de- 
fendant to  carry  off  waste  material.  The  custom  was  to  throw  the  waste  in 
sacks  from  a  second-story  window  into  the  plaintiff's  wagon.  The  plaintiff 
objected  to  this  as  being  a  dangerous  method  of  work  and  the  defendant  had 
promised  to  install  a  chute  which  would  render  the  plaintiff's  services  un- 
necessary. The  plaintiff  continued  work  but  was  injured  before  the  change  was 
made.  Held,  that  the  plaintiff  cannot  recover.  Medlin  Milling  Co.  v.  Mints, 
173  S.  W.  968  (Tex.  Civ.  App.). 

Where  a  servant  continues  in  employment  relying  on  a  promise  to  repair 
the  defective  premises,  the  defense  of  assimiption  of  risk  is  not  available. 
Clarke  v.  Holmes,  7  H.  &  N.  937;  Rice  v.  Eureka  Paper  Co.,  174  N.  Y.  385,  66 
N.  E.  979.  Although  a  distinction  was  attempted  in  the  principal  case,  it 
seems  clear  that  this  doctrine  applies  as  well  to  a  promise  to  install  a  new 
method  as  to  one  merely  to  repair  a  defect.  Schlitz  v.  Pabst  Brewing  Co.,  57 
Minn.  303,  59  N.  W.  188.  See  4  Labatt,  Master  and  Servant,  2  ed.,  p.  3857. 
Nor  should  the  fact  that  the  employment  involves  only  simple  labor  with 
common  implements  change  the  result.  Brouseau  v.  Kellogg  Switchboard  &* 
Supply  Co.,  158  Mich.  312,  122  N.  W.  620;  Louisville  Hotel  Co.  v.  Kaltenbrun, 
26  Ky.  L.  Rep.  208,  80  S.  W.  1163.  Contra,  Marsh  v.  Chickering,  loi  N.  Y. 
396,  5  N.  E.  56;  Webster  Mfg.  Co.  v.  Nesbitt,  205  111.  273,  68  N.  E.  936.  But 
the  fact  that  the  promised  remedy  would  deprive  the  servant  of  his  job  pre- 
sents a  question  of  more  difficulty.  A  variety  of  technical  reasons  have  been 
more  or  less  unsuccessfully  advanced  for  the  effect  attributed  to  the  master's 
promise  to  repair.  See  4  Labatt,  Master  and  Servant,  2  ed.,  pp.  3874  et 
seq.  Such  reasons  aside,  if  the  only  policy  underlying  it  is  to  enable  the  serv- 
ant to  retain  permanent  employment  without  being  at  his  own  risk  during 
the  continuation  of  the  promise,  then  the  case  is  correct,  as  here  the  plaintiff 
must  lose  his  situation  anyway.  But  it  is  submitted  that  the  principal  groimd 
is  that  of  justice  to  the  servant  because  the  master  for  his  own  benefit  has  in- 
duced the  servant  to  stay.    See  Schlitz  v.  Pabst  Brewing  Co.,  supra;  Professor 
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Bohlen  in  20  Harv.  L.  Rev.  14,  91-93.  The  employer  should  therefore  be 
liable  whether  or  not  the  servant  by  doing  him  the  favor  hopes  to  retain  his 
position. 

Negligence  —  Duty  of  Care  —  Electric  Wires:  Duty  of  Electric 
Company  to  Licensee  on  Land  of  Third  Party.  —  A  fireman  entering  a  city 
hall  in  the  course  of  his  duties  in  order  to  extinguish  a  fire  was  killed  by  con- 
tact with  a  pipe  which  had  become  charged  with  electricity  through  the  negli- 
gence of  the  defendant  company,  which  had  wired  the  hall.  His  administrator 
now  sues.  Held,  that  he  may  recover.  Barnett  v.  Atlantic  City  El.  Co.,  93 
Atl.  108  (N.  J.). 

It  is  settled  that  a  fireman  is  a  mere  licensee.  See  cases  collected  in  35  L. 
R.  A.  N.  s.  60.  The  decision  in  the  principal  case  takes  the  ground  that  the 
special  exemption  by  virtue  of  which  the  landlord  is  not  required  to  use  ordi- 
nary care  in  regard  to  the  condition  of  his  premises  does  not  shield  third  parties. 
Commonwealth  Elec.  Co.  v.  Melville,  210  111.  70,  70  N.  E.  1052;  Day  v.  Con- 
solidated, etc.  Co.,  136  Mo.  App.  274,  117  S.  W.  81.  This  idea  has  been  applied 
even  where  the  plaintiff  may  have  been  a  trespasser.  Caglione  v.  Mt.  Morris 
Elec.  Lt.  Co.,  56  N.  Y.  App.  Div.  191,  67  N.  Y.  Supp.  660;  Connell  v.  Keokuk, 
etc.  Co.,  131  la.  622,  109  N.  W.  177.  See  also  Guinn  v.  Delaware,  etc.  Co.,  72 
N.  J.  L.  276,  62  Atl.  412.  In  other  jurisdictions  the  electric  company's  duty 
has  been  held  no  greater  than  the  landowner's.  McCaughna  v.  Owosso,  etc. 
Co.,  129  Mich.  407,  89  N.  W.  73.  And  this  view  has  been  applied  where  the 
defendant  itself  was  at  most  a  licensee  at  sufferance.  Cumberland,  etc.  Co.  v. 
Martin's  AdmW,  116  Ky.  554,  76  S.  W.  394,  77  S.  W.  718.  Other  states  hold 
the  electric  company  liable  to  a  mere  licensee,  irrespective  of  its  status,  on  the 
theory  that  electricity  is  such  a  dangerous  agency  that  even  the  landlord  would 
be  so  liable.  Wittleder  v.  Citizens',  etc.  Co.,  50  N.  Y.  App.  Div.  478,  64  N.  Y. 
Supp.  1 14.  Augusta  Ry.  Co.  v.  Andrews,  92  Ga.  706, 19  S.  E.  713.  C/.  Davoust  v. 
City  of  Almeda,  149  Cal.  69, 84  Pac.  760.  Some  courts  apply  this  theory  even  in 
favor  of  technical  trespassers.  Lynchburg  Telephone  Co.  v.  Bokker,  103  Va.  595, 
50  S.  E.  148;  Newark,  etc.  Co.  v.  Garden,  23  C.  C.  A.  649,  78  Fed.  74.  Contra, 
Augusta  Ry.  Co.  v.  Andrews,  89  Ga.  653,  16  S.  E.  203.  Several  authorities,  on 
the  other  hand,  take  the  ground  that  if  the  plaintiff  touches  the  defendant's 
wires  he  may  thereby  assume  the  status  of  a  Hcensee  or  a  trespasser  toward  the 
defendant  and  as  such  be  denied  recovery.  New  Omaha,  etc.  Co.  v.  Anderson, 
73  Neb.  49,  102  N.  W.  89;  Rodger's  Adm.  v.  Union,  etc.  Co.,  123  S.  W.  293 
(Ky.);  City  of  Greenville  v.  Pitts,  102  Tex.  i,  107  S.  W.  50.  Cf.  Hector  y.  Boston 
Elec.  Lt.  Co.,  161  Mass.  558,  37  N.  E.  773.  But  on  the  whole  the  result  in  the 
principal  case  seems  fair,  in  spite  of  the  argument  that  the  landowner's  exemp- 
tion should  extend  to  anyone  who  works  on  his  premises  for  his  benefit. 

Police  Power  —  Nature  and  Extent  —  Statute  Regulating  the 
Private  Use  of  Intoxicants.  —  The  defendant  was  convicted  under  a  Ken- 
tucky statute  making  it  a  crime  to  keep  liquor  elsewhere  than  in  the  owner's 
private  residence.  Held,  that  the  statute  is  unconstitutional.  Commonwealth  v. 
Smith,  173  S.  W.  340  (Ky.  Ct.  App.). 

Kentucky  had  previously  held  unconstitutional  a  similar  inhibition  apply- 
ing to  private  residences.  Commonwealth  v.  Campbell,  133  Ky.  50,  117  S.  W. 
383.  So  this  decision  has  at  least  the  merit  of  consistency.  In  so  far  as  these 
cases  rest  upon  limitations  upon  legislative  power  in  the  state  constitution,  the 
conclusion  cannot  profitably  be  criticised.  But  the  court  also  took  the  broad 
ground  that  regulation  of  private  use  of  intoxicants  is  outside  the  police  power. 
This  view  has  support.  Ex  parte  Brown,  38  Tex.  Cr.  295,  42  S.  W.  554;  State  v. 
Gilman,  33  W.  Va.  146,  10  S.  E.  283;  State  v.  Williams,  146  N.  C.  618,  61 
S.  E.  61;  Eidge  v.  Bessemer,  164  Ala.  599,  51  So.  246.    Other  cases  apparently 


RECENT  CASES  819 

in  accord  involve  simply  the  legislative  power  of  municipal  corporations. 
Henderson  v.  Heyward,  109  Ga.  373,  34  S.  E.  590;  Sullivan  v.  Oneuie,  61  111. 
242.  But  there  are  contrary  adjudications.  Cohen  v.  State,  7  Ga.  App.  5, 
65  S.  E.  1096;  Easley  v.  Pegg,  63  S.  C.  98,  41  S.  E.  18.  See  Mugler  v.  Kansas 
123  U.  S.  623,  660.  The  court  theorizes  that  the  police  power  can  be  exer- 
cised only  on  behalf  of  the  public,  while  this  statute  concerned  individual 
conduct.  Yet  at  common  law  suicide  and  self-mayhem  were  crimes.  Rex 
V.  Russell,  I  Moody  C.  C.  356;  Wrighfs  Case,  Co.  Lit.  i2ya.  See  i  Bishop, 
Criminal  Law,  8  ed.,  §§259,  511.  This  statute  should  be  upheld  unless 
judicial  eyes  can  clearly  see  it  has  no  reasonable  bearing  on  the  public  health, 
morals,  peace,  or  welfare.  See  Mugler  v.  Kansas,  supra;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678;  H olden  v.  Hardy,  169  U.  S.  366.  If  the  statute  be 
overthrown,  one  who  has  satiated  his  protected  right  privately  to  renounce 
sobriety  might  forthwith  tire  of  seclusion,  and  burst  forth  a  public  menace. 
Furthermore,  the  "public"  is  but  a  composite  of  individuals,  who  should  not 
be  entitled  singly  to  jeopardize  their  own  health  and  increase  the  possibility 
of  their  becoming  public  charges.  The  principal  case  would  seem  to  recognize 
a  constitutional  guaranty  to  the  individual  not  to  be  deprived  of  life,  liberty, 
or  liquor. 

Police  Power  —  Regulation  of  Business  and  Occupations  —  Pro- 
hibition OF  Night  Work  by  Women  in  Factories.  —  The  defendant  was 
convicted  under  a  New  York  statute  (Cons.  Laws,  c.  31,  as  amended  by  Laws 
1913,  c.  Ss)  which  provided  that  "no  woman  shall  be  employed  or  permitted 
to  work  in  any  factory  in  this  state  before  six  o'clock  in  the  morning  or  after 
ten  o'clock  in  the  evening  of  any  day."  Held,  that  the  statute  is  constitu- 
tional.   People  V.  Charles  Schweinler  Press,  53  N.  Y.  L.  J.  81  (N.  Y.  Ct.  of 

For  a  discussion  of  the  significance  of  this  decision  as  marking  the  present 
attitude  of  the  courts  in  approaching  questions  of  "due  process,"  see  Notes, 
p.  790. 

Police  Power — Regulation  of  Trade,  Professions,  and  Business  — 
Protection  of  the  Economic  Welfare  of  a  State.  —  A  Florida  statute 
prohibited  the  shipment  of  fruit  that  was  "unripe  or  otherwise  unfit  for  con- 
sumption." The  petitioner,  who  had  been  arrested  for  attempting  to  ship  un- 
ripe oranges  from  Florida  to  Alabama,  sought  a  writ  of  habeas  corpus  on  the 
ground  that  the  statute,  so  far  as  it  applied  to  interstate  shipments,  was  an 
invalid  exercise  of  police  power  by  the  state.  Held,  that  the  statute  is  consti- 
tutional.   Sligh  V.  Kirkwood,  237  U.  S.  52. 

To  reach  the  unique  point  of  this  case  it  must  be  premised  that  the  statute 
in  question  presents  no  conflict  with  federal  jurisdiction  over  interstate  com- 
merce. There  appears  to  be  no  enactment  of  Congress  that  deals  with  the 
situation,  for  the  Food  and  Drugs  Act  applies  only  to  decomposed  fruit.  U.  S. 
CoMP.  Stat.,  1913,  §  8723.  And  there  can  be  little  doubt  that  since  Congress 
has  taken  no  afl&rmative  action,  the  restriction  placed  upon  interstate  com- 
merce is  of  the  incidental  sort  which  is  not  objectionable.  Hennington  v.  Georgia, 
163  U.  S.  299;  Minnesota  Rate  Cases,  230  U.  S.  352,  402.  Since  the  shipment 
involved  was  designed  for  the  citizens  of  other  states,  the  statute  could  not  be 
upheld  as  a  health  measure,  but  had  to  be  rested  upon  the  novel  principle  that 
the  state  may  prevent  the  shipment  of  unripe  fruit  because  such  sales  injure 
the  reputation  of  the  state  in  an  industry  which  is  vitally  related  to  its  entire 
economic  welfare.  There  is  room  for  difference  of  opinion  as  to  the  probability 
of  injury  of  this  sort,  but  the  legislature  could  not  be  deemed  unreasonable  in 
thinking  that  undiscriminating  buyers  in  the  outside  markets  would  associate  the 
injurious  quality  of  the  fruit  with  the  fact  that  they  came  from  Florida.    It 
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may  also  be  questioned  whether  the  police  power  should  be  exerted  to  pro- 
mote the  material  prosperity  of  the  public,  but  there  can  be  no  doubt  that  the 
principle  has  made  a  substantial  beginning  in  American  law.  See  Missouri, 
Kansas  6*  Texas  Ry.  Co.  v.  May,  194  U.  S.  267;  Eubank  v.  City  of  Richmond, 
226  U.  S.  137.  The  result  of  the  principal  case  is  closely  analogous  to  a  pre- 
vious decision  which  upheld  prohibiting  the  owner  of  a  gas  or  oil  well  from 
allowing  waste  which  tended  to  exhaust  the  underground  reservoir  that  was 
common  to  the  entire  community.  Ohio  Oil  Company  v.  Indiana,  177  U.  S. 
190.  And  the  damage  to  other  citrus  producers  in  the  state  is  of  the  same 
sort  which  results  from  unfair  competition  or  monopoly,  the  statutory  preven- 
tion of  which  has  never  been  thought  invahd.  See  Pearsall  v.  Great  Northern 
Railway  Company,  161  U.  S.  646.  In  the  principal  case  an  act  is  in  ques- 
tion which  is  inimical  to  the  financial  welfare  of  the  whole  state,  and  there 
seems  to  be  no  reason  why  the  legislature  should  be  powerless  to  prevent 
it  merely  because  the  channel  of  causation  passes  at  one  point  outside  of  the 
jurisdiction. 

Presumptions  —  Existence  and  Effect  of  Presumptions  in  Particular 
Cases  —  No  Presumption  on  a  Presumption.  —  The  body  of  the  deceased 
was  found  on  the  defendant's  track  five  hundred  feet  below  a  crossing.  A  foot 
severed  from  the  body  was  found  caught  in  a  frog  at  an  intermediate  point. 
To  charge  the  railroad  with  the  violation  of  a  duty,  it  was  necessary  to  prove 
that  tne  deceased  was  struck  at  the  crossing.  The  facts  relied  on  were  that 
footprints  were  found  there  and  that  marks  such  as  might  have  been  made 
by  a  body  dragged  by  a  train  extended  from  the  crossing  to  the  point  where 
the  body  was  foimd.  The  jury  was  asked  to  infer  that  the  footprints  were 
those  of  the  deceased,  that  he  was  struck  at  the  crossing,  carried  along  until 
his  foot  caught  in  the  frog,  and  then  killed.  The  plaintiff  obtained  a  verdict. 
Held,  that  the  verdict  must  be  set  aside.  Atchison,  T.  6*  S.  F.  Ry.  Co.  v.  De 
Sedillo,  219  Fed.  686  (C.  C.  A.,  8th  Circ). 

See  Notes,  p.  795,  for  a  discussion  of  the  maxim  "No  presumption  upon  a 
presumption,"  upon  which  the  resxilt  in  this  case  was  based. 

Rule  Against  Perpetuities  —  Annual  Gifts  of  Income  Subject  to 
Vaioation  in  Amount  by  Extraneous  Circumstances.  —  Under  a  power  in 
her  marriage  settlement,  the  wife  appointed  the  fund  by  will  to  trustees  to 
hold  till  her  insane  son  died  or  became  sane.  Each  year  the  trustees  were  to 
pay  him  a  sum  sufficient  to  bring  his  income  from  all  sources  up  to  £200  a 
year,  the  residue,  if  any,  to  be  distributed  among  other  sons.  Held,  that  the 
trust  is  altogether  void.    In  re  Whiteford,  [191 5]  i  Ch.  347. 

The  court  bases  its  decision  on  the  fact  that  the  gift  to  the  son  is  not  vested, 
and  consequently  calls  the  whole  too  remote.  Had  it  allowed  the  payment  for 
any  one  year,  however,  the  son's  right  to  that  year's  income  would  vest,  and 
that  vesting  would  not  affect  the  contingent  character  of  the  gift  in  future 
years.  If  that  year  the  son  should  receive  a  large  legacy  bringing  in  a  £200 
income,  none  of  the  gift  would  vest  in  him  that  year,  and  yet  that  would  not 
prevent  payments  in  future  years  should  his  legacy  be  dissipated.  It  is  sub- 
mitted that  this  should  not  be  considered  as  one  gift,  but  rather  as  a  series 
of  yearly  gifts,  all  contingent.  On  this  analysis  the  court  erred  in  not  allow- 
ing payments  to  the  son  for  twenty-one  years  after  the  mother's  death.  While 
the  problem  would  seem  res  integra,  an  analogy  is  afforded  by  the  cases  where 
there  is  a  series  of  gifts  to  the  person  who  shall  fill  a  certain  description  each 
year.  One  case  has  called  such  a  gift  bad  in  toto.  Siedler  v.  Syms,  56  N.  J.  Eq. 
275,  38  Atl.  424.  Professor  Gray  criticised  this,  and  his  view  has  been  foUowed 
in  a  case  that  holds  the  gifts  good  for  twenty-one  years.  Lyons  v.  Bradley,  168 
Ala.  505,  53  So.  244.    See  Gray,  Rule  Against  Perpetuities,  3  ed.,  §  410  a-e. 
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Sales  —  Conditional  Sales  —  Remedies  of  Seller:  Breach  of  a 
Collateral  Contract  as  Defense  to  Replevin.  —  The  seller  of  a  piano 
under  a  conditional  sale  contract  agreed  that  he  would  use  reasonable  efforts 
to  sell  pianos  to  those  whose  names  the  buyer  sent  in,  and  would  apply  the 
commissions  therefrom  on  the  purchase  price.  The  seller  now  brings  replevin 
for  the  piano,  and  the  buyer  sets  up  a  breach  of  this  agreement.  Held,  that 
the  seller  may  recover.    Kohler  b'  Chase  v.  Turner,  146  Pac.  393  (Wash.). 

In  a  conditional  sale  a  breach  of  warranty  by  the  seller  is,  by  the  weight  of 
authority,  no  defense  to  an  action  of  replevin.  Hauss  v.  Savarese,  87  N.  Y. 
Misc.  330,  149  N.  Y.  Supp.  938;  People's  Electric  Ry.  Co.  v.  McKeen  Motor 
Car  Co.,  214  Fed.  73.  See  contra,  Guilford,  Wood  d"  Co.  v.  McKinley,  61  Ga. 
230,  233.  These  cases  are  often  explained  on  the  ground  that  no  action  for 
breach  of  warranty  can  accrue  until  title  has  passed.  See  Frye  v.  Milligan,  10 
Ont.  509.  In  substance,  however,  a  conditional  sale  amounts  to  an  executed 
sale  with  a  chattel  mortgage  back.  See  Williston,  Sales,  §  326.  Thus  the 
sounder  explanation  is  that,  as  the  buyer's  right  of  action  neither  gives  him  a 
lien  on  the  goods,  nor  prevents  him  from  being  in  default,  it  can  be  no  defense 
to  the  seller's  action  to  recover  possession.  Blair  v.  Johnson  ^  Sons,  in  Tenn. 
Ill,  76  S.  W.  912.  But  if  the  seller  has  himself  prevented  the  performance 
of  the  condition,  he  cannot  claim  that  the  buyer  is  in  default.  Thus,  a  tender 
of  payment  by  the  buyer  and  refusal  by  the  seller  will  vest  title  in  the  buyer 
and  leave  the  seller  to  his  action  for  the  price.  Ingersoll-Sergeant  Drill  Co.  v. 
Worthington,  no  Ala.  322,  20  So.  61;  Leflore  v.  Miller,  64  Miss.  204,  i  So.  99. 
The  situation  is  analogous  if  the  seller  has  agreed  to  let  the  buyer  work  out 
the  purchase  price,  and  refuses  to  give  him  the  work  to  do.  Ramsey  v.  Cap- 
shaw,  71  Ark.  408,  75  S.  W.  479.  Hence,  when  the  seller's  breach  of  contract 
has  prevented  the  buyer  from  paying  in  the  way  agreed  upon,  the  seller  should 
be  unable  to  assert  the  default  in  those  payments.  Gilbert  Co.  v.  Husted,  50 
Wash.  61,  66,  96  Pac.  835,  836;  see  Brownfield  v.  Jones  Co.,  98  Ark.  495,  500, 
136  S.  W.  664,  666.  The  language  of  the  court  in  the  principal  case  does  not 
seem  in  accordance  with  this  view,  but  the  case  may  be  explained  on  the 
ground  that  it  did  not  appear  that  the  buyer  was  not  in  default  in  an  amoimt 
in  excess  of  that  which  would  have  been  paid  by  means  of  the  commissions. 

Usury  —  Validity  of  Usurious  Mortgage  —  Right  of  Innocent  Party 
TO  the  Mortgage  to  Foreclose:  New  York  Law.  —  The  defendant 
attempted  to  evade  the  New  York  statute  which  declares  all  contracts  for 
usurious  loans  absolutely  void  (N.  Y.  Consol.  Laws,  General  Business 
Law,  Interest  and  Usury,  §  373),  by  executing  a  mortgage  to  a  dummy 
mortgagee,  and  procuring  its  discoimt  to  the  plaintiff  at  an  illegal  rate  of  in- 
terest. Though  the  purchase  price,  which  was  paid  to  an  agent,  went  directly 
to  the  mortgagor,  the  mortgagee  was  ignorant  of  the  nature  of  the  transac- 
tion and  supposed  that  the  mortgage  was  merely  assigned  to  him.  Held,  that 
he  may  enforce  the  mortgage  to  the  extent  of  the  consideration  paid.  Schanz 
V.  Sotscheck,  152  N.  Y.  Supp.  851  (App.  Div.) 

Though  on  principle  the  purchase  of  an  accommodation  note,  since  the  in- 
dorsee is  buying  the  credit  of  a  third  person,  is  not  a  loan  but  a  true  sale,  New 
York  and  several  other  states  hold  such  a  transaction  usurious  if  the  note  is 
discounted  at  more  than  the  legal  rate  of  interest.  Claflin  v.  Boorum,  122  N.  Y. 
385,  25  N.  E.  360;  Whitten  v.  Hayden,  7  Allen  (Mass.)  407;  cf.  Eastman  v. 
Shaw,  65  N.  Y.  522.  Contra,  Dickerman  v.  Day,  31  la.  444;  Holmes  v.  State 
Bank  of  Duluth,  53  Minn.  350;  Moore  v.  Baird,  30  Pa.  138.  But  the  purchase 
of  a  mortgage  from  a  dummy  mortgagee  is  distinguishable.  Since  it  is  in  sub- 
stance the  giving  of  money  to  the  mortgagor  in  reliance  on  his  credit  alone,  it 
is  a  true  loan,  and  properly  subject  to  the  usury  law.  Entirely  apart  from  the 
New  York  view  as  to  accommodation  paper,  therefore,  the  mortgage  in  the 
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principal  case  is  absolutely  void  for  usury  and  no  action  would  lie  on  the  instru- 
ment. In  the  ordinary  case  arising  under  the  New  York  statute,  it  would  be 
contrary  to  the  poHcy  of  the  statute  to  allow  the  lender  to  recover  even  his 
principal,  for  the  contract  is  expressly  made  altogether  void.  But  where  the 
lender  is  an  innocent  party,  as  in  the  principal  case,  since  to  refuse  recovery 
would  allow  the  borrower  to  profit  by  his  own  wrong  at  the  expense  of  one  who 
is  entirely  innocent,  it  seems  proper  to  impose  a  quasi-contractual  Hability 
and  allow  the  mortgage  to  be  enforced  to  this  extent.  See  Pullman's  Palace  Car 
Co.  V.  Central  Transportation  Co.,  171  U.  S.  138, 152.  This,  rather  than  estoppel, 
seems  to  be  the  true  basis  of  the  highly  just  result  of  the  principal  case  and  of 
other  New  York  decisions  in  accord.  Payne  v.  Burnham,  62  N.  Y.  69;  Verity  v. 
Sternberger,  62  N.  Y.  App.  Div.  112,  70  N.  Y.  Supp.  894,  aff'd  172  N,  Y.  633, 
65  N.  E.  1 123.  But  where  in  addition  to  the  representation  involved  in  the 
mere  act  of  transfer  there  is  an  express  representation  that  the  instrument  is 
vaHd,  the  New  York  courts,  on  the  ground  that  the  mortgagor  is  estopped  to 
set  up  the  usury,  allow  a  recovery  in  full  upon  the  instrument.  Rider  v.  Gallo, 
153  N.  Y.  App.  Div.  334,  137  N.  Y.  Supp.  1015;  Union  Dime  Savings  Institu- 
tion V.  Wilmot,  94  N.  Y.  221;  cf.  Hurlbut  &"  Sons  v.  Straub,  54  W.  Va.  303. 
This  seems  wrong,  since  it  is  not  possible  to  be  estopped  into  liabihty  on  an 
absolutely  void  contract.    See  19  Harv.  L.  Rev.  454. 

Vested,  Contingent,  and  Future  Interests  —  Future  Interests  in 
Personalty  —  Action  for  Damages  to  Chattel,  by  Executory  Legatee 
Against  Executor  of  First  Holder.  —  A  necklace  was  bequeathed  to  A, 
with  remainder  to  B  in  the  event  of  A's  dying  childless.  The  contingency  oc- 
curred, and  B  now  sues  A's  estate  to  recover  for  damage  done  to  the  necklace 
by  A  and  for  the  loss  of  part  of  it.  Held,  that  B  can  recover.  In  re  Swan,  10 
Wkly.  Notes  113  (Ch.  Div.). 

There  has  been  much  controversy  on  the  question  whether  interests  in  chat- 
tels personal  are  executory  or  are  vested  when  a  corresponding  interest  in  realty 
would  be.  See  Gray,  Rule  Against  Perpetuities,  3  ed.,  §  117  a;  14  Harv. 
L.  Rev.  397.  In  the  principal  case,  however,  that  problem  is  not  involved,  as 
the  bequest  to  B  after  A's  absolute  estate  is  on  any  view  executory.  See  Gray, 
Rule  Against  Perpetuities,  3  ed.,  §  835.  In  the  analogous  situation  in  realty, 
damage  to  the  property  by  the  first  owner  is  an  immediate  wrong  to  the  ex- 
ecutory devisee.  This  is  shown  by  the  fact  that  he  may  at  once  enjoin  waste. 
Turner  v.  Wright,  2  DeG.,  F.  &  J.  234.  In  the  case  of  a  contingent  remainder, 
where  the  prior  estate  must  certainly  determine  in  favor  of  someone,  damages 
for  part  waste  are  also  recoverable,  but  will  be  impounded  for  the  benefit  of 
whomever  later  proves  to  be  entitled.  Watson  v.  Wolf -Goldman  Realty  Co.,  95 
Ark.  18,  128  S.  W.  581.  But  in  an  executory  devise,  as  the  contingency  ending 
the  first  estate  may  never  arise,  no  such  damages  can  be  given.  Ohio  Oil  Co. 
v.  Doughetee,  240  lU.  361,  88  N.  E.  818.  As  soon  as  the  executory  devisee  comes 
into  possession,  however,  as  he  is  now  ascertained,  the  objections  to  allowing 
him  a  remedy  vanish.  A  wrong  with  a  suspended  remedy  is  not  anomalous; 
for  example,  an  ultimate  remainderman  who  had  no  action  for  waste  may  sue 
if  the  intermediate  estate  subsequently  lapsed.  See  Duval  v.  Waters,  i  Bland 
(Md.)  569,  573.  It  is  submitted  that  the  same  result  should  be  reached  in  the 
case  of  chattels,  and  as  the  injury  is  to  property  it  should  survive.  See  Jenkins 
v.  French,  58  N.  H.  532.  The  court  in  the  principal  case,  while  correct  in  de- 
cision, was  troubled  with  the  survivorship  point  and  avoided  it  by  the  question- 
able discovery  of  a  trust  or  bailment  in  the  first  holder. 

Witnesses  —  Examination  —  Cross-Examination  to  Credit:  Interest 
OF  Witness  in  Outcome  of  Suit.  —  In  a  suit  for  personal  injuries  the  de- 
fendant called  as  a  witness  the  conductor  in  charge  of  the  car  which  had  caused 
the  damage.    On  cross-examination  the  plaintiff  sought  to  discredit  the  wit- 
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ness  by  proving  his  contract  of  emplo5mient,  which  provided  that  the  employer 
might  reimburse  himself  for  all  damages  caused  by  the  negligence  of  the  con- 
ductor by  deducting  the  sum  from  his  wages.  The  evidence  was  excluded. 
Held,  that  this  is  reversible  error.  Henry  v.  Tacoma  Ry.  6*  Power  Co.,  219 
Fed.  874  (C.  C.  A.,  Qth  Circ). 

Although  the  old  rule  disqualifying  a  witness  pecuniarily  interested  in  the 
result  of  a  suit  has  been  almost  everywhere  abolished,  nevertheless  it  is  proper 
to  discredit  the  testimony  of  a  witness  by  showing  interest.  Luckhurst  v. 
Schroeder,  149  N.  W.  1009,  1012  (Mich.);  see  2  Wigmore,  Evidence,  §  969. 
Therefore  it  has  been  held  that  the  fact  that  a  witness  is  employed  by  one  of 
the  parties  to  the  suit  may  be  considered  by  the  jury  as  bearing  on  his  credi- 
bility. Donley  v.  Dougherty,  174  111.  582,  51  N.  E.  714.  Cf.  Marquette,  H.  df 
0.  R.  Co.  V.  Kirkwood,  45  Mich.  51,  7  N.  W.  209.  In  addition,  the  servant's 
common-law  liability  for  his  own  negligence  may  be  pointed  out.  See  Hamil- 
ton V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  103  la.  325,  331,  72  N.  W.  536,  538.  The 
contract  in  the  principal  case,  since  it  gives  the  employer  the  right  to  deduct 
from  the  conductor's  wages,  in  addition  to  his  common-law  right  to  reimburse- 
ment, increases  the  employee's  pecuniary  interest  in  the  outcome  of  the  suit. 
It  correspondingly  intensifies  the  temptation  to  lie,  and  should  be  admissible 
to  discredit  the  witness.  Accordingly,  the  result  of  the  principal  case  is  ques- 
tionable only  in  that  it  reverses  the  trial  judge  on  a  point  resting  so  largely 
within  his  discretion.  Miller  v.  Smith,  112  Mass.  470,  476;  see  2  Wigmore, 
Evidence,  §  944. 

Witnesses  —  Privileged  Communications  —  Husband's  Letters  to 
Wipe.  —  In  a  prosecution  for  bigamy,  the  state  offered  letters  from  the  hus- 
band to  the  alleged  first  wife  to  establish  the  fact  of  that  marriage.  These 
letters  had  fallen  into  the  hands  of  a  third  person,  and  were  then  secured  by 
the  prosecution.  Held,  that  the  letters  are  admissible.  McNeill  v.  State,  173 
S.  W.  826  (Ark.) 

The  privilege  not  to  have  private  commimications  between  husband  and 
wife  disclosed  may  be  waived,  since  the  evidence  itself  is  not  fundamentally 
inadmissible.  See  Perry  v.  Randall,  83  Ind.  143,  146;  Stickney  v.  Stickney,  131 
U.  S.  227,  237.  Contra,  Goodrum  v.  State,  60  Ga.  509.  But  the  privilege  belongs 
not  to  the  addressee  alone,  but  to  the  communicating  party,  or  possibly  to 
both.  Derham  v.  Derham,  125  Mich.  109,  83  N.  W.  1005.  A  voluntary  de- 
livery, therefore,  by  the  addressee  should  not  suffice  to  waive  the  privilege. 
Mahner  v.  Linck,  70  Mo.  App.  380;  WUkerson  v.  State,  91  Ga.  729,  17  S.  E. 
990.  But  where  the  letter  is  originally  sent  with  knowledge  that  it  wiU  be 
read  by  a  third  person  there  is  clearly  no  privilege.  De  Leon  v.  Territory,  9 
Ariz.  161,  80  Pac.  348.  Again,  a  conversation  overheard  is  similarly  unprivi- 
leged, for  although  there  is  no  intention  to  pubUsh  the  communication,  there 
is  a  pubHcation  by  the  act  of  the  person  entitled  to  the  privilege.  Common- 
wealth V.  Everson,  29  Ky.  L.  Rep.  760, 96  S.  W.  460;  Commonwealth  v.  Griffin,  no 
Mass.  181.  Where  a  third  party  obtains  the  letter  without  the  consent  of  the 
other  spouse  there  is  clearly  no  publication,  but  the  weight  of  authority,  in 
accord  with  the  principal  case,  makes  no  distinction  and  holds  the  privilege 
equally  inoperative.  Hammons  v.  State,  73  Ark.  495,  84  S.  W.  718;  State  v. 
Hoyt,  47  Conn.  518;  State  v.  Buffington,  20  Kan.  599.  Contra,  Scott  v.  Com^- 
monwealth,  94  Ky.  511,  23  S.  W.  219;  Bowman  v.  Patrick,  32  Fed.  368.  A 
further  ground  of  the  decision  is  that  the  defendant,  by  denying  the  vaUdity 
of  the  first  marriage,  is  precluded  from  asserting  the  privilege  of  a  spouse. 
Since  the  burden  of  establishing  a  privilege  falls  upon  the  party  attempting  to 
assert  it,  it  is  immaterial  that  it  is  equally  inconsistent  for  the  prosecution, 
while  asserting  the  validity  of  the  first  marriage,  to  object  to  the  assertion  of  the 
privilege.    Contra,  State  v.  Ulrich,  no  Mo.  350,  19  S.  W.  656. 
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Conservation  of  Water  by  Storage.    By  George  F.  Swain,  LL.D.    New 
Haven:  Yale  University  Press.    191 5.    pp.  xvii,  384. 

This  is  a  book  which  deserves  to  be  brought  to  the  attention  of  lawyers,  not 
merely  because  the  subject  is  one  with  which  lawyers  at  present  are  having 
much  to  do,  but  even  more  because  the  author,  unlike  most  laymen  who  have 
written  upon  such  questions,  has  exerted  himself  to  find  out  what  the  law  is 
and  to  consider  the  relation  of  the  law  to  matters  of  engineering  import  instead 
of  employing  the  easier  but  less  profitable  method  of  ignoring  or  abusing  the 
law.  The  chapters  which  are  of  particular  interest  to  the  legal  profession  are: 
Chapter  3.  Water  power  at  government  dams  on  navigable  streams;  Chapter 
4.  Water  power  at  private  dams  on  navigable  streams;  and  Chapter  5. 
Water  power  on  the  public  domain.  The  appendices  contain  valuable  infor- 
mation with  respect  to  legislation  upon  the  subject  of  water  rights,  and  there 
is  a  full  bibliography,  extending  over  thirteen  pages,  which  should  be  useful 
to  lawyers  and  legislators  as  well  as  to  engineers. 

In  recent  years  a  notion  has  sprung  up  that  running  water  is  res  puhlica; 
that  it  is  owned  by  the  state  in  exactly  the  same  way,  for  example,  that  the 
state  house  is  owned.  This  idea  had  its  origin  in  the  attempts  of  western 
states  to  make  constitutional  provision  for  the  adoption  of  the  appropriation 
system  where  it  was  feared  federal  patents  had  fastened  the  system  of  riparian 
rights  upon  considerable  areas.  All  that  these  assertions  of  state  ownership 
ever  really  achieved  was  to  assert  a  state  sovereignty  with  respect  to  the  use 
of  the  water  resources  of  the  state,  which  really  needed  no  assertion.  To-day 
we  may  see  three  theories  with  respect  to  control  of  the  use  of  water  in  com- 
petition. By  the  common-law  theory  the  water  of  running  streams  is  to  be 
used  and  used  only  by  riparian  proprietors  who  are  limited  to  a  reasonable  use 
of  the  water;  that  is,  a  use  consistent  with  a  like  use  by  all  others  similarly 
situated.  According  to  the  appropriation  doctrine,  developed  in  the  Pacific 
and  Rocky  Mountain  states,  the  prior  appropriator  of  the  waters  of  a  stream 
to  a  beneficial  use  acquires  a  property  right  to  use  the  amount  of  water  which 
he  has  appropriated,  and  at  present,  with  the  advent  of  the  "use  theory"  as 
the  prevailing  idea  in  the  water  law  of  the  western  states,  such  right  is  measured 
in  its  extent  and  its  duration  by  the  beneficial  use  to  which  the  water  is  put. 
A  third  system  is  the  system  of  the  Roman  law  with  respect  to  what  the  Romans 
called  "public  streams,"  namely,  the  method  of  concession  or  franchise  whereby 
the  sovereign  concedes  to  certain  persons  at  a  fixed  toll  or  rental  the  privilege 
of  using  the  water  of  running  streams.  The  French  code  makes  every  stream 
which  is  capable  of  floating  a  boat  or  raft  a  public  stream  for  the  purposes  of 
this  rule.  The  Prussian  water  law  of  19 13  also  gives  a  wide  extension  to  this 
method  of  government  concession.  The  doctrine  of  the  civil  law  was  obviously 
not  adapted  to  the  necessities  of  the  pioneers  of  the  Pacific  slope  when  the 
appropriation  doctrine  was  adopted  in  this  country,  for  at  that  time  there  was 
no  organized  government  at  hand  on  the  public  domain  to  license  use  of 
streams,  there  had  been  no  survey  of  the  water  resources  of  the  country,  and 
the  idea  of  such  license  or  concession  was  foreign  to  the  individualistic  ideas  of 
the  pioneer.  But  the  federal  government,  assuming  that  it  has  complete  com- 
mon-law riparian  rights  on  the  pubUc  domain  in  aU  of  our  states  where  public 
domain  exists,  and  taking  advantage  of  its  power  to  prevent  encroachment 
upon  navigation  in  navigable  streams,  has  been  inclined  of  late  to  adopt  a 
policy  which  amounts  to  nothing  less  than  an  importation  of  the  civil-law  idea 
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into  this  country.  Perhaps  Professor  Swain  assumes  too  readily  the  soundness 
of  the  contention  of  federal  administrative  officers  with  respect  to  water  on 
the  public  domain  in  states  where  riparian  rights  do  not  exist  under  the  local 
law.  See  Mr.  Bannister's  article,  "The  Question  of  Federal  Disposition  of  State 
Waters  in  the  Priority  States,"  28  Harv.  L.  Rev.  270.  But  he  is  undoubtedly 
in  accord  with  eminent  legal  authority  in  conceding  this  claim,  and  it  is  not 
material  to  his  argument  which  view  is  taken.  In  any  event,  the  attempt  to 
use  local  resources  in  undeveloped  parts  of  the  country  as  a  means  of  raising 
general  revenue,  operates,  as  Professor  Swain  points  out,  simply  to  perpetuate 
a  system  of  waste  and  is  like  nothing  so  much  as  the  insistence  of  Great  Britain 
prior  to  the  American  Revolution  upon  exercise  of  its  technical  legal  authority 
to  raise  general  revenue  out  of  the  colonies.  After  all  there  is  a  great  deal  in 
a  name.  If  a  policy  of  waste  is  labelled  conservation,  the  label  may  endow  it 
with  a  long  life  in  the  face  of  common  sense  and  in  spite  of  all  that  we  should 
have  learned  from  attempts  of  the  federal  government  to  make  a  profit  at  the 
expense  of  the  locaUty  out  of  the  public  domain  in  the  territories  prior  to  the 
Civil  War. 

The  matter  is  one  of  politics  rather  than  of  law,  but  it  cannot  be  insisted 
upon  too  strongly  that  those  who  frame  our  legislation  should  understand  the 
legal  as  well  as  the  economic  theory  upon  which  they  are  proceeding,  and  those 
who  are  called  upon  to  draft  legislation  in  this  connection  will  do  well  to  read 
and  ponder  what  Professor  Swain  has  to  say.  R.  P. 


The  Validity  of  Rate  Regulations.   By  Robert  P.  Reeder.    Philadelphia: 
T.  &  J.  W.  Johnson.    1914.    pp.  440. 

This  is  the  kind  of  a  book  that  makes  a  reviewer's  task  ungrateful.  For  an 
ungrateful  task  it  is  to  be  compelled  to  say  that  a  great  deal  of  effort,  wide 
reading  and  considerable  intellectual  freedom  from  phrases,  have,  after  aU, 
been  unproductive.  Few  subjects  are  more  important,  and  surely  none  more 
interesting,  than  a  consideration  of  "the  principles  of  Constitutional  Law, 
which  are  involved  in  rate  regulation."  From  a  book  of  four  hundred  pages, 
which  aims  at  more  than  a  digest's  aloofness  from  contested  issues,  one  cannot 
demand  less  than  that  it  should  help  somewhat  toward  the  solution  of  knotty 
problems  —  at  least  to  the  extent  of,  a  penetrating  analysis  of  the  issues. 
What  is  to  be  said  then  of  a  book  on  the  Validity  of  Rate  Regulation  that 
leaves  practically  untouched,  except  for  a  conventional  statement  of  the  cases, 
the  whole  problem  of  compelling  unremunerative  services  or  the  carriage  of 
specific  commodities  at  unremunerative  rates?  (See  Northern  Pacific  Ry. 
Co.  V.  North  Dakota,  236  U.  S.  585;  Norfolk  b"  Western  Ry.  Co.  v.  Conley,  236 
U.  S.  605;   28  Harv.  L.  Rev.  683.) 

Instead  of  grappling  with  problems  such  as  these,  which  are  peculiarly  within 
the  jurisdiction  of  the  author's  subject,  the  bulk  of  the  book  —  some  hundred 
pages  —  is  devoted  to  an  attempt  to  demonstrate  that  the  Supreme  Court  is 
wrong  in  extending  the  "due  process"  clauses  to  substantial  rights  instead  of 
confining  them  to  the  safeguarding  of  orderly  procedure.  This  is  shooting  at 
a  target  which  is  tempting  to  all  constitutional  marksmen,  —  but  what 's  the 
use?  Holmes  and  Thayer  and  Pound  and  Corwin  and  Shattuck  and  the  rest 
have  again  and  again  smoked  out  the  enemy,  or  confined  his  operations,  but 
he  is  as  alive  as  von  Hindenburg  after  a  defeat.  One  does  not  detect  even  new 
kinds  of  weapon  in  the  attack.  Particularly  immaterial  to  the  main  subject 
of  the  book  is  this  predominant  detour,  inasmuch  as,  so  far  as  questions  af- 
fecting the  validity  of  rate  regulations  go,  Mr.  Reeder,  after  disposing  of  ques- 
tions by  throwing  "due  process"  out  of  the  window,  lets  them  walk  in  again 
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through  the  door  "of  the  equal  protection  of  the  laws."  There  cannot  be  too 
much  insistence  on  definite  meanings  for  specific  clauses  of  the  Constitution, 
for  there  is  all  too  much  of  loose  lumping  of  different  provisions,  resulting 
in  the  creation  of  an  atmosphere  of  unconstitutionality,  in  passing  on  specific 
measures.  To  that  extent  Mr.  Reeder's  analysis  is  welcome.  But  when  all 
is  said,  the  book  leaves  one  with  the  feeling  that  here  is  the  uncompressed 
material  for  a  preface  of  a  treatise  on  the  vaKdity  of  rate  regulations. 


Limitations  on  the  Treaty-Making  Power  under  the  Constitution 
OF  THE  United  States.  By  Henry  St.  George  Tucker,  LL.D.  Boston: 
Little,  Brown,  and  Company.    191 5.    pp.  xxi,  444. 

In  these  days,  when  there  is  a  strong  tendency  to  extend  the  treaty-making 
power  of  the  United  States,  such  a  book  as  this  is  timely.  The  object  of  the 
book  is  to  discuss  and  to  endeavor  to  define  the  limitations  of  the  treaty-making 
power.  In  the  early  chapters  the  views  of  "the  fathers  of  the  Constitution" 
are  shown;  and  it  is  evident  that  the  present  extensions  of  the  treaty- 
making  power  were  not  anticipated.  Those  entrusted  with  the  treaty-making 
power  since  the  middle  of  the  nineteenth  century  are  shown  to  have  realized 
that  certain  of  their  acts  probably  were  encroachments  upon  the  rights  of  other 
branches  of  the  government,  yet  to  have  justified  these  acts  on  the  ground  of 
high  national  policy.  Against  this  tendency  the  opinions  of  many  writers  of 
high  authority  are  stated;  and  to  these  are  added  the  support  of  certain  opin- 
ions of  the  Supreme  Court. 

The  varied  practice  in  treaty-making  in  the  days  of  the  Confederation  was 
succeeded  by  an  attempt  to  define  the  field  of  this  power  through  the  Con- 
stitution. If  the  clauses  of  the  Constitution  relating  to  treaty-making  stood 
alone  and  were  not  part  of  the  larger  instrument  and  thereby  limited,  the  con- 
tention of  some  of  those  who  have  from  time  to  time  been  of  the  treaty-making 
bodies  could  more  easily  be  maintained. 

The  lack  of  uniformity  in  opinions  of  presidents  and  secretaries  of  state  as 
to  the  limitations  of  their  treaty-making  functions  offer  striking  contrasts. 
Some  of  these  are  shown  in  the  chapter  devoted  to  the  report  of  J.  Randolph 
Tucker  in  1887  upon  the  constitutionality  of  the  Hawaiian  treaty.  In  the 
discussion  relating  to  the  principles  involved  in  the  Japanese-California  con- 
troversies, the  opinion  of  the  author  is  in  many  respects  contrary  to  that  of 
Professor  Willoughby  and  to  that  of  Mr.  Root. 

The  position  of  Mr.  Butler  in  his  book,  "Treaty-Making  Power  under  the 
Constitution,"  to  the  effect  that  the  treaty-making  power  is  vested  in  the  cen- 
tral government  and  "is  also  possessed  by  that  government  as  an  attribute  of 
sovereignty,"  is  also  one  entirely  opposed  to  the  general  thesis  of  this  book. 
It  would  likewise  seem  that  Mr.  Tucker  would  consider  many  recent  inter- 
national agreements  which  have  been  negotiated  by  the  United  States  as  with- 
out constitutional  sanction. 

Detailed  attention  is  given  to  Chirac  v.  Chirac,  Eauenstein  v.  Lynham, 
Geofroy  v.  Riggs,  in  connection  with  rights  of  aliens  in  relation  to  rights  of 
states.  The  author  does  not  consider  certain  common  deductions  from  the 
case  of  Ware  v.  Hylton  as  justifiable. 

Mr.  Tucker  does  not  claim  to  be  making  a  profound  contribution  to  the 
literature  upon  the  Constitution  of  the  United  States,  but  a  simple  state- 
ment, which  is  written  in  easy  style,  of  the  power  of  the  United  States  to 
make  treaties.  His  conclusions  would  support  a  much  more  strict  limitation 
upon  the  treaty-making  power  than  has  been  observed  in  recent  years. 

G.  G.  w. 
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The  Law  of  Arrest  in  Civil  and  Criminal  Actions.  By  Harvey  Cort- 
landt  Voorhees.  Second  Edition.  Boston:  Little,  Brown,  and  Company. 
191 5.    pp.  xliii,  287. 

The  first  edition  of  this  handy  manual  was  printed  in  1904;  and  the  author 
then  expressed  the  wish  of  producing  "a  work  so  exhaustive  that  the  profes- 
sion might  feel  justified  in  pronouncing  it  a  standard  authority  on  the  subject 
with  which  it  deals."  The  success  of  the  book  has,  in  some  degree  at  least, 
corresponded  with  this  aspiration;  it  ''is  now  in  common  use  in  police  depart- 
ments, and  law  offices."  In  the  preface  to  the  second  edition  the  author  lays 
great  (but  certainly  not  too  great)  stress  upon  the  usefulness  of  the  book  to 
police  officers.  One  may  fairly  add,  however,  that  it  is  an  excellent  elementary 
summary  of  the  law  of  arrest  and  imprisonment  for  the  student  and  the  lawyer. 
Its  claim  to  be  regarded  as  a  standard  and  exhaustive  treatise  is  rather  too 
broad. 

An  increase  of  about  one-fifth  in  the  matter  of  the  book  is  largely  caused  by 
the  addition  of  new  citations.  The  number  of  cases  has  increased  by  about 
one-fourth. 

A  few  errors  or  misleading  statements  have  been  noted.  On  page  100  it  is 
said  that  imder  a  hue  and  cry,  a  private  person  may  make  an  arrest  even 
though  it  should  subsequently  be  shown  that  no  felony  had  been  committed. 
For  this  proposition,  the  case  of  People  v.  Lillard,  18  Cal.  App.  343,  is  cited. 
This  was  not  a  case  of  hue  and  cry,  nor  did  the  court  mention  those  words. 
The  hue  and  cry,  properly  so  called,  has  of  course  never  existed  on  this  con- 
tinent. In  that  case  it  was  an  admitted  fact  that  the  felony  had  been  committed 
by  the  deceased  and  it  was  clear  that  the  defendant  knew,  or  had  reasonable 
grounds  to  believe,  that  this  was  the  case.  The  subsequent  statement  on  page 
136,  citing  the  same  case,  that  an  arrest  by  hue  and  cry  is  not  obsolete,  is  cer- 
tainly unfounded.  On  page  131,  the  statement  that  any  private  person, 
present  when  a  felony  is  committed,  is  bound  by  the  law  to  arrest  the  felon, 
has  probably  never  been  true  in  this  country.  It  is  certainly  not  true  to-day. 
In  no  American  case  is  there  even  a  dictum  to  that  effect,  so  far  as  the  reviewer 
has  found,  except  one  or  two  loose  statements  that  it  is  the  duty  of  a  by- 
stander to  arrest  a  felon,  and  therefore  he  may  justify  making  the  arrest.  In 
these  passages  "duty"  is  unquestionably  used  in  the  same  sense  in  which  it  is 
said  to  be  the  duty  of  a  person  to  defend  himself.  In  the  note  on  page  115, 
the  statement  with  respect  to  an  officer  arresting  without  warrant  for  a  sus- 
pected misdemeanor,  is  based  on  the  rather  unusual  provision  of  the  New 
York  Code  of  Criminal  Procedure.  The  statement  is  misleading  as  a  state- 
ment of  general  law. 

These  examples  are  drawn  from  one  chapter  only,  but  that  is  the  most  im- 
portant one  in  the  book.  j.  h.  b. 


Railroad  Rate  Regulation.  By  Joseph  Henry  Beale  and  Bruce  Wyman. 
Second  Edition  by  Bruce  W3mian.  New  York:  Baker,  Voorhis  and  Com- 
pany.   19 1 5.    pp.  xcvi,  1 2 10. 

In  1906,  as  many  important  amendments  to  the  Interstate  Commerce  Act, 
known  as  the  Hepburn  Amendments,  were  about  to  take  effect,  Messrs. 
Beale  and  Wyman  issued  their  first  edition  of  Railroad  Rate  Regulation.  Of 
course  it  was  not  possible  to  do  more  then  than  barely  to  call  attention  to  the 
important  changes  produced  in  the  Interstate  Commerce  Act  by  the  important 
amendments  of  1906. 

Again  in  19 10  Congress  gave  long  and  serious  consideration  to  the  Inter- 
state Commerce  Act  as  amended  in  1906,  and  again  very  important  amend- 
ments resulted. 
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Again  in  191 2,  by  the  Panama  Act,  the  Interstate  Commerce  Commission 
was  given  certain  additional  powers,  and  in  1913  the  Commission  was  given 
the  power  to  value  the  property  owned  or  used  by  every  common  carrier 
subject  to  its  jurisdiction. 

In  addition  to  the  additional  powers  given  the  Interstate  Commerce  Com- 
mission by  the  extensive  amendments  mentioned  since  the  first  edition  of 
Beale  and  Wyman  on  Railroad  Rate  Regulation,  the  Commission  and  the  courts 
have  made  many  most  important  decisions  upon  questions  that  were  unsettled 
when  the  first  edition  was  issued.  For  instance,  the  decisions  of  the  Com- 
mission as  to  when  railways  can  and  when  they  cannot  increase  their  rates, 
in  the  celebrated  rate  cases  involving  enormous  amounts  of  money,  have 
attracted  public  attention  and  discussion  because  of  their  great  importance. 

So,  too,  recent  decisions  of  the  Commission  and  the  courts  as  to  when  so- 
called  industrial  railways  are  common  carriers,  and  as  such  entitled  to  the 
rights  of  common  carriers,  even  though  such  industrial  railways  are  substan- 
tially owned  by  industries  largely  served  by  them,  have  disclosed  a  difference 
of  opinion  between  the  Commission  and  the  courts  that  has  provoked  not  a 
little  discussion  among  members  of  the  bar  and  in  the  public  press.  Some  of 
these  decisions  of  the  Commission,  too,  have  resulted  in  business  delay  and 
confusion  that  have  caused  very  serious  criticism  of  the  Commission  among 
business  men  and  in  the  public  press.  The  truth  is,  the  Commission's  jurisdic- 
tion has  become  so  extensive  and  its  burdens  so  great,  that  it  naturally  tries 
to  decide  more  in  a  single  case  than  it  can  well  decide,  as  the  courts  hold, 
and  therefore  it  is  that  it  occasionally  finds  itself  compelled  to  reconsider  its 
own  decision,  as  it  did  in  the  Industrial  Railways  Case,  after  the  decisions  of 
the  Supreme  Court  in  the  Tap  Line  cases,  and  as  it  did  in  the  Eastern  Rate 
cases  after  it  had  been  subjected  to  severe  general  and  public  criticism  for  its 
first  decision  and  the  railways  had  obtained  a  rehearing. 

Nor  is  this  all.  In  1906  many  of  the  states  had  no  commissions  worthy  of 
the  name.  The  result  was  that  the  powers  of  a  majority  of  the  then  existing 
state  commissions  were  so  inadequate  that  in  intrastate  matters  the  railways 
in  most  of  the  states  were  almost  a  law  unto  themselves. 

In  1907  Governor  Hughes  in  New  York  showed  that  the  very  important 
railway  business  of  that  state  was  substantially  unregulated  by  its  Railway 
Commission,  and  also  that  other  public-service  commissions  should  be  subjected 
to  state  regulation.  Therefore,  in  spite  of  strenuous  opposition  from  railways, 
he  was  the  leader  in  bringing  about  legislation  providing  for  two  pubHc-service 
commissions  in  that  state,  one  in  New  York  City  and  one  "up-state,"  as  it  is 
called,  to  regulate  the  services  and  the  charges  of  not  only  the  railways,  but  of 
substantially  all  public-service  corporations  of  the  state  of  New  York.  As 
commissioners  to  serve  upon  these  commissions,  he  selected  some  of  the  most 
able  men  of  the  state,  and  so  well  did  they  serve  the  state  upon  these  com- 
missions that  almost  all  complaint  of  intrastate  railway  service  and  other 
corporation  service  disappeared,  and  many  other  states  took  up  the  legislation 
of  New  York  and  from  it  prepared  similar  acts  adapted  to  the  needs  of  the 
various  states. 

In  this  way  such  great  states  as  New  York  and  Pennsylvania,  not  to  men- 
tion others,  for  the  first  time  began  adequately  to  regulate  intrastate  service 
of  railways  and  public-service  corporations.  So  rapidly  did  the  state  law  regu- 
lating the  intrastate  service  of  public-service  corporations  develop  after  the 
important  changes  made  in  that  law  in  the  state  of  New  York,  under  the  leader- 
ship of  Governor  Hughes,  that  in  191 1  Mr.  Wyman  gave  us  his  work  of  two 
volimies  upon  Public  Service  Corporations,  which  substantially  covers  the  com- 
mon-law ground  covered  by  the  first  edition  of  Beale  and  Wyman  in  their  work 
upon  Railroad  Rate  Regulation,  and  also  covers,  in  addition  thereto,  the 
statutory  provisions  and  changes  of  the  various  states,  whereby  the  various 
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states  regulate  the  services  of  public-service  corporations  within  their  bounda- 
ries. In  issuing  this  work  upon  public-service  corporations,  Mr.  Wyman 
naturally  thus  took  from  the  work  of  Beale  and  Wyman  common-law  provisions 
more  germane  to  public-service  corporations  within  the  states  than  to  the  matter 
of  railway  rate  regulation  by  the  federal  government,  because  the  federal 
government  does  not  regulate  railway  rates  by  virtue  of  the  common  law, 
but,  instead,  regulates  railway  rates  by  virtue  of  the  federal  Constitution, 
giving  it  power  to  regulate  interstate  commerce,  thus  giving  Congress  the 
power  to  pass  the  Interstate  Commerce  Act  and  the  various  amendments 
thereto. 

The  consequence  of  the  important  changes  thus  made  in  both  federal  and 
state  legislation  regulating  railway  rates  and  the  services  of  pubUc-service 
corporations  generally,  and  of  the  important  decisions  made  by  the  Interstate 
Commerce  Commission  and  the  various  state  commissions,  and  the  state  and 
federal  courts,  touching  these  important  subjects,  since  the  first  edition  of 
Beale  and  Wyman  upon  Railroad  Rate  Regulation  in  1906,  is  that  a  work  issued 
July  I,  1906,  has  become  somewhat  out  of  date,  and  to  be  valuable  to  either 
the  courts  or  the  profession  it  has  been  necessary  to  rewrite  it,  omitting  from 
it  the  bulk  of  the  common-law  matter  more  strictly  applicable  to  intrastate 
business  and  adding  to  it  entire  chapters  dealing  with  important  amendments 
made  from  time  to  time  to  the  Interstate  Commerce  Act,  and  also  proper 
comanent  upon  important  decisions  made  from  time  to  time  by  the  Interstate 
Commerce  Commission  and  by  the  federal  courts. 

The  second  edition  of  Beale  and  Wjmian,  which  has  just  come  from  the  press, 
has  been  prepared  by  Mr.  W3nnan,  who  has  profited  by  his  experience  as  an 
author,  as  a  practicing  lawyer  and  as  a  law  teacher,  from  July,  1906,  to  the 
present  time,  and  has  given  us  the  benefit  of  his  study  and  experience  in  the 
changes  and  additions  made  in  the  structure  of  the  first  edition.  We  have 
very  carefuUy  examined  the  second  edition,  and,  so  far  as  we  have  discovered, 
the  second  edition  is  a  thorough,  accurate  and  reliable  statement  of  the  law  to 
March,  191 5,  when  it  issued  from  the  press.  Of  the  second  edition,  therefore, 
we  may  repeat  with  still  greater  confidence  what  we  said  of  the  first  edition  in 
a  review  of  that  edition.    We  then  said  (20  Harv.  L.  Rev.  340,  etc.) : 

"The  present  general  demand  for  such  a  work  is  largely  due  to  the  Inter- 
state Act  Amendments  of  1906.  ... 

"  Historically  and  legally,  this  clearly  appears.  In  1787  Congress  was  granted 
the  power  'to  regulate  commerce'  (interstate).  So  far  as  Congress  was  con- 
cerned, this  power  remained  almost  unexercised  until  a  century  later,  or  1887, 
when  the  first  Interstate  Commerce  Act  was  passed.  This  act  was  passed 
because  the  attempts  of  the  states  to  regulate  the  conduct  of  railways  by  the  so- 
called  Granger  legislation  and  legislation  of  that  character,  in  the  early  seven- 
ties, were  nullified  as  to  interstate  traffic,  October  25,  1886,  by  the  necessary 
ruling  of  the  Supreme  Court  in  Wabash  Ry.  Co.  v.  Illinois,  118  U.  S.  557, 
577,  that  regulation  of  interstate  traffic  by  railroads  'must  be  of  a  national 
character,  and  the  regulation  can  only  appropriately  exist  by  general  rules 
and  principles  which  demand  that  it  should  be  done  by  the  Congress  of  the 
United  States,  under  the  commerce  clause  of  the  Constitution.  .  .  .  '" 

Without  quoting  further  touching  the  passage  of  the  Interstate  Commerce 
Act  and  its  amendments  as  to  the  first  edition,  we  then  said: 

"  The  point  of  view  of  the  authors  evidently  is,  to  use  their  own  words,  that  the 
railroad  problem  is  to  be  dealt  with  for  the  present  on  the  basis  of  existing 
statutes  and  decisions,  whereby  to  '  control  .  .  .  rates  and  practices  of  the  rail- 
roads for  public  good.'  To  throw  light  on  the  subject,  they  consider,  among 
other  topics,  parliamentary  regulation  of  rates,  the  persistence  of  state  regulation, 
the  theory  of  laissez  faire,  the  growth  of  public  employments,  the  power  of 
eminent  domain,  the  grant  of  exclusive  franchise,  monopoly  as  a  ground  for 
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regulating  public  callings,  requisites  of  common  carriage,  the  transportation 
necessary,  public  business  of  common  carriers,  common  carriers'  right  to  com- 
pensation, primary  duties  of  common  carriers,  excuses  for  refusal  to  serve, 
strikes,  right  to  protect  their  own  interests,  limitations  of  their  charges,  right 
to  return  on  capital,  rate  of  return  on  capital,  right  to  operating  expenses, 
reasonableness  of  particular  rates,  elements  involved  in  reasonable  rates, 
classification  of  commodities,  the  effect  of  length  of  transportation  upon  rates, 
preventing  discrimination  between  competitors  and  localities,  Interstate  Com- 
merce Acts  of  England,  the  Granger  and  other  state  statutes,  the  Interstate 
Commerce  Acts  of  1887,  the  Elkins  Act,  and  the  Interstate  Commerce  Act 
Amendments  of  1906.  Even  the  regulations  of  the  Commission  with  reference 
to  printing  and  publishing  schedules  of  rates,  and  the  procedure  before  the 
Commission,  and  in  the  courts,  are  considered. 

"The  consideration  of  these  topics  is  in  the  main  most  satisfactory,  this  being 
particularly  true  of  the  difficult  one  of  discrimination  in  all  its  forms.  .  .  . 

"It  is  a  pleasure  carefully  to  examine  a  work  that  sustains  such  examination 
so  well,  to  find  it  both  comprehensive  and  acute,  to  note  the  accuracy  of  its 
learning,  the  convenience  of  its  arrangement,  the  practical  quahty  of  its  useful- 
ness, and  to  commend  it  generally  to  the  profession,  which  is  bound  to  find 
such  works  much  more  necessary  and  useful  in  the  future  than  they  have  been 
in  the  past." 

The  judgment  of  aU  who  have  used  the  first  edition  has  justified  us  in  the 
conclusion  there  reached,  and  we  feel  sure  that  the  second  edition  will  prove 
equally  useful  and  reliable.  A.  m. 


The  Formal  Bases  of  Law.  By  Giorgio  del  Vecchio;  translated  by  John 
Lisle,  with  introductions  by  Joseph  H.  Drake,  Sir  John  McDonnell  and 
Shepard  Barclay.  Boston:  The  Boston  Book  Company.  1914.  pp. 
Ivii,  412. 

This  book  is  an  attempt  to  define  the  essential  bases  of  law,  the  word 
"formal"  being  used  in  the  sense  of  "essential."  It  was  originally  written  in 
Italian  and  has  been  translated  into  philosophical  English.  At  times  Greek, 
German,  Italian  and  Latin  phrases  are  employed,  without  appreciably  dimin- 
ishing the  clearness  of  the  English  text.  It  is  with  diffidence  therefore  that 
the  reviewer  ventures  his  personal  belief  as  to  the  author's  meaning. 

It  was  said  to  have  been  the  glory  of  Socrates  that  he  brought  philosophy 
from  the  clouds  down  to  the  affairs  of  daily  life.  Our  author  has  apparently 
reversed  the  operation.  He  has  taken  the  law  which  we  find  in  daily  life  to 
the  clouds,  —  and  left  it  there.  So  far  as  the  reviewer  has  been  able  to  ascer- 
tain, the  author's  main  thesis  is  a  combination  of  Plato  and  Kant.  From 
Plato  he  takes  the  thesis  that  the  ideal  of  a  thing  exists  before  any  attempt  is 
made  to  give  that  thing  a  physical  expression,  and  remains  unaffected  by  the 
imperfections  of  any  attempted  physical  expression  of  it.  To  express  the 
thought  in  concrete  form,  the  mathematical  ideal  of  a  circle  existed  before  any 
attempt  was  made  to  draw  a  circle,  and  remains  unaffected  by  the  imperfec- 
tions of  any  circle  or  circles  which  are  actually  drawn.  But  of  course  this 
ideal  has  no  inherent  power  either  to  express  itself  or  cause  itself  to  be  ex- 
pressed. So  to  bring  the  ideal  into  existence  something  more  is  necessary. 
The  principle  which  tends  to  give  this  ideal  concrete  expression  the  author 
takes  from  Kant.  Kant  in  the  categorical  imperative  defines  and  describes 
that  something  in  human  nature  which  makes  man  desire  to  do  his  duty  and 
realize  the  ideal.  In  this  the  author  finds  the  moving  force  which  tends  to 
realize  the  ideal  of  law.  By  combining  this  thesis  of  Kant  with  the  Platonic 
thesis  of  the  ideal  the  author  discovers  the  essential  bases  of  law. 
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Whether  the  combination  of  these  two  elements,  both  well  known  to  the 
prior  art,  and  their  application  to  the  concept  of  law  discloses  patentable  in- 
vention, the  reviewer  will  leave  to  philosophers  to  determine.  It  certainly 
gives  aid  and  comfort  to  that  school  of  the  common  law  which  believes  that 
all  the  law  exists  somewhere,  so  much  of  it  as  may  be  necessary  being  miracu- 
lously revealed  to  the  court  at  the  moment  when  it  decides  the  case.  This 
belief,  which  is  by  no  means  new  in  the  common  law,  occasionally  receives  a 
rude  shock  when  different  courts  of  last  resort  receive  conflicting  revelations 
in  regard  to  the  same  case,  as  for  example  in  Old  Dominion  Copper  Co.  v.  Bige- 
low,  203  Mass.  159,  and  Old  Dominion  Copper  Co.  v.  Lewisohn,  210  U.  S.  206. 
Doubtless  this  school  of  the  common  law  will  hail  the  author  as  an  ally  and 
a  prophet.  e.  h.  a.,  jr. 


A  Treatise  on  the  Law  of  Income  Taxation.  By  Henry  Campbell  Black. 
Second  Edition.  Kansas  City,  Mo.:  Vernon  Law  Book  Company.  191 5. 
pp.  xxxvii,  865. 

The  Income  Tax  seems  to  have  come  to  stay  and  a  treatise  on  this  hereto- 
fore transitory  statute  is  a  timely  addition  to  legal  literature.  Any  lawyer 
familiar  with  the  Bankruptcy  Act  realizes  how  impossible  it  is  to  get  from  the 
material  within  the  four  corners  of  the  statute  a  real  grasp  on  bankruptcy 
law.  One  who  reads  the  Income  Tax  law  is  confronted  with  a  similar  diffi- 
culty. Moreover,  the  present  is  a  particularly  auspicious  time  for  the  appear- 
ance of  a  work  on  income  taxes.  The  field  is  still  a  new  one  and  at  the  same 
time  the  lapse  of  two  years  after  the  passage  of  the  present  statute  has  given 
opportunity  for  more  mature  reflection  than  is  possible  when  a  treatise  is 
practically  coeval  with  the  legislation  itself.  This  state  of  affairs  justifies  the 
appearance  of  a  second  edition  of  Black  on  Income  Taxes. 

The  student  of  economics  will  find  little  of  interest  in  this  book.  It  is  writ- 
ten simply  for  the  lawyer.  The  author  finds  the  Income  Tax  actually  on  our 
statute  books  a  law  which  needs  interpretation.  His  purpose  is  to  assist  per- 
sons who  are  confronted  with  problems  of  the  application  of  this  law,  and  this 
purpose  we  think  he  has  fulfilled.  The  present  edition  is  a  marked  improve- 
ment upon  the  first  edition  of  the  work.  Not  only  has  much  of  the  text  been 
rewritten  to  better  advantage  in  arrangement,  but  a  wealth  of  new  matter 
has  been  added.  The  data  of  the  work  consist  of  the  present  federal  statute, 
the  extinct  federal  statutes,  the  various  state  statutes,  cases  under  these 
statutes,  and  the  corresponding  English,  Scotch  and  Canadian  statutes,  and 
of  rulings  of  the  Treasury  Department.  A  noteworthy  feature  is  the  division 
of  the  original  text  of  the  statute  into  logical  and  concise  sections,  an  attempt 
by  the  author  to  supplement  a  piece  of  legislation  singularly  deficient  in  group- 
ing and  classification.  A  valuable  appendix  is  attached  which  embodies,  in 
addition  to  the  federal  and  state  statutes,  the  general  federal  acts  appUcable 
to  the  collection  of  internal  revenue  and  a  table  of  forms. 

Altogether  the  work  fills  a  real  need  of  the  practicing  lawyer  in  a  field  where 
certainty  is  necessary  and  conjecture  dangerous.  r.  p.  p. 
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cutta: Butterworth  and  Company  (India),  Ltd.    1914.    pp.  Ixvii,  622. 

Growth  of  American  State  Constitutions.  By  James  Q.  Dealey.  Bos- 
ton:  Ginn  and  Company.    191 5.    pp.  viii,  308. 

History  of  Poor  Relief  Legislation  in  Iowa.  By  John  L.  Gillin.  Iowa 
Social  History  Series.  Edited  by  Benjamin  F.  Shambaugh.  Iowa  City, 
Iowa:   State  Historical  Society  of  Iowa.    1914.    pp.  xiv,  404. 

The  Doctrine  of  Intervention.  By  Henry  G.  Hodges.  Princeton:  The 
Banner  Press.    191 5.    pp.  xii,  288. 

Palaeography  and  the  Practical  Study  of  Court  Hand.  By  Hilary 
Jenkinson.    Cambridge,  England:   University  Press.    191 5.    pp.  ix,  37. 

Evolution  of  Law.  Volume  I.  Sources  of  Ancient  and  Primitive  Law. 
Compiled  by  Albert  Kocourek  and  John  H.  Wigmore.  Boston:  Little, 
Brown,  and  Company.    191 5.    pp.  xvii,  702. 
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the  United  States  in  Force  January  i,  1915.  Eighth  Edition.  St.  Paul, 
Minn.:  West  Publishing  Company.    191 5.    pp.  xxxi,  220. 

Sales  of  Stocks  and  Bonds.  By  Milford  J.  Thompson.  Chicago:  T.  H. 
Flood  and  Company.    191 5.    pp.  xxv,  208. 

War  Obviated  by  an  International  Police.  A  Series  of  Essays  Written  in 
Various  Countries.    The  Hague:   Martinus  Nijhoff.    1915.    pp.  ix,  223. 

Bracton:  De  Legibus  et  Consuetudinibus  Angliae.  Volume  I.  Edited 
by  George  E.  Woodbine.  New  Haven:  Yale  University  Press.  191 5. 
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